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Patrickson v. United States Dep’t of Labor

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGSBY SUMMARY ORDERDONOTHAVE PRECEDENTIAL EFFECT. CITATIONTO SUMMARY
ORDERS FILED AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY THIS COURT’S
LOCAL RULE 32.1 AND FEDERAL RULE OF APPELLATE PROCEDURE 32.1. IN A BRIEF OR OTHER
PAPER IN WHICH A LITIGANT CITES A SUMMARY ORDER, IN EACH PARAGRAPH IN WHICH A
CITATION APPEARS,AT LEAST ONE CITATIONMUST EITHER BE TO THE FEDERAL APPENDIX OR
BE ACCOMPANIED BY THE NOTATION: “(SUMMARY ORDER).” A PARTY CITING A SUMMARY
ORDER MUST SERVE A COPY OF THAT SUMMARY ORDER TOGETHER WITH THE PAPER IN
WHICH THE SUMMARY ORDER IS CITED ON ANY PARTY NOT REPRESENTED BY COUNSEL
UNLESS THE SUMMARY ORDER IS AVAILABLE IN AN ELECTRONIC DATABASE WHICH IS
PUBLICLY ACCESSIBLE WITHOUT PAYMENT OF FEE (SUCH AS THE DATABASE AVAILABLE AT
HTTP://WWW.CA2.USCOURTS.GOV/). IF NO COPY IS SERVED BY REASON OF THE AVAILABILITY
OF THE ORDER ON SUCH A DATABASE, THE CITATION MUST INCLUDE REFERENCE TO THAT
DATABASE AND THE DOCKET NUMBER OF THE CASE IN WHICH THE ORDER WAS ENTERED.

At a stated term of the United States Court of Appeals for the Second Circuit, held at
the Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, in the City of New
York, on the 18" day of December, two thousand eight.

PRESENT: HONORABLE REENA RAGGI,
HONORABLE DEBRA ANN LIVINGSTON,
Circuit Judges,
HONORABLE P. KEVIN CASTEL,'
District Judge.

CARL R. PATRICKSON,
Petitioner,
V. No. 07-4574-ag

U.S. DEPARTMENT OF LABOR,
Respondent,

ENTERGY NUCLEAR OPERATIONS, INC.,
Intervenor.

' The Honorable P. Kevin Castel, of the United States District Court for the Southern
District of New York, sitting by designation.



APPEARING FOR PETITIONER: JOHN L. VALENTINO (Lawrence M. Ordway,
Jr., on the brief), Green & Seifter, Attys, PLLC,
Syracuse, New York.

APPEARING FOR RESPONDENT: JENNIFER R. MARION (Steven J. Mandel,
Associate Solicitor; Paul L. Frieden, Counsel for
Appellate Litigation, on the brief) for Gregory F.
Jacob, Solicitor of Labor, U.S. Dep’t of Labor,
Office of the Solicitor, Washington, D.C.

APPEARING FOR INTERVENOR: MICHAEL B. WALLACE (Douglas E.
Levanway, on the brief), Wise Carter Child &
Caraway, P.A., Jackson, Mississippi.

Petition seeking review of a final order of the Administrative Review Board of the
United States Department of Labor.

UPON DUE CONSIDERATION, IT ISHEREBY ORDERED, ADJUDGED, AND
DECREED that the petition for review is DENIED.

Petitioner Carl R. Patrickson (“Patrickson”) charged his former employer, Entergy
Nuclear Operations, Inc. (“Entergy”), with violating 42 U.S.C. § 5851° by engaging in
adverse employment actions, including discharge, in retaliation for Patrickson’s protected
whistleblowing activity. Patrickson now seeks review of the August 31, 2007 decision and
order of the Department of Labor Administrative Review Board (“the Board”) rejecting his

claim on the merits and reversing an Administrative Law Judge’s (“ALJ”) recommendation

* Although this provision of the Energy Reorganization Act has since been amended,
those amendments only apply to whistleblower claims filed on or after August 8, 2005. See
Procedures for the Handling of Retaliation Complaints Under the Employee Protection
Provisions of Six Federal Environmental Statutes and Section 211 of the Energy
Reorganization Act of 1974, as Amended, 72 Fed. Reg. 44,956, 44,956-57 (Aug. 10, 2007).
Because Patrickson filed his complaint in 2003, our reference to 42 U.S.C. § 5851 is to the
predecessor version of the statute.



that Patrickson be reinstated at Entergy. We assume the parties’ familiarity with the facts and
procedural history of this case, which we reference only as necessary to explain our decision.
Wereview the Board’s adjudication ofa § 5851 violation under the standards set forth

in the Administrative Procedure Act, see 42 U.S.C. § 5851(c)(1); Connecticut Light & Power

Co. v. Sec’y of DOL, 85 F.3d 89, 94 (2d Cir. 1996) (applying APA standard to review

Secretary of Labor’s adjudication of § 5851 violation), and we will set aside agency
determinations only if they are “arbitrary, capricious, an abuse of discretion,” 5 U.S.C. §
706(2)(A), or otherwise “unsupported by substantial evidence,” id. § 706(2)(E). That
standard applies where, as here, the agency reverses rulings made by an ALJ.> See Mr.

Sprout, Inc. v. United States, 8 F.3d 118, 123 (2d Cir. 1993).

Patrickson raises two arguments in this court: (1) the Board’s decision is not supported
by substantial evidence; and (2) the Board improperly denied his motion to submit new

evidence.

> The Board, relying upon 29 C.F.R. § 24.8, reviewed the ALJ’s recommended
decision de novo, explaining that it was not bound by ALJ fact-findings. In fact, on August
10, 2007, three weeks before the Board rendered its decision, the DOL amended several
regulations governing the handling of certain retaliation complaints, including those filed
under 42 U.S.C. § 5851. See Procedures for the Handling of Retaliation Complaints Under
the Employee Protection Provisions of Six Federal Environmental Statutes and Section 211
of the Energy Reorganization Act of 1974, as Amended, 72 Fed. Reg. 44,956, 44,957-62
(Aug. 10,2007). As part of those amendments, the Board is now instructed to review “the
factual determinations of the administrative law judge under the substantial evidence
standard.” 29 C.F.R. § 24.110(b). Because Patrickson does not contest the Board’s de novo
review of the ALJ’s findings, however, we deem any such challenge waived. See Robinson
v. Sheet Metal Workers’ Nat’l Pension Fund, Plan A, 515 F.3d 93, 95 n.1 (2d Cir. 2008)
(holding argument not raised on appeal waived).
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1. Substantial-Evidence Challenge

The Board found that four legitimate business reasons supported Entergy’s challenged
actions: Patrickson (1) failed to meet due dates of action items specified in his performance-
improvement plan, (2) was late for a scheduled training session, (3) had made no progress
on resolving problems with the hot-water-boiler system, and (4) was three weeks behind
schedule on a chlorine-injection project. Patrickson does not directly challenge these
findings. Instead, he faults the Board’s failure to consider or properly evaluate other
evidence.

Specifically, Patrickson contends that the Board failed to consider the unreasonable
nature of the performance-improvement requirements that Entergy had imposed on him, and
the inference of retaliation that could be derived therefrom. We disagree. The Board
determined that Entergy was on notice of Patrickson’s protected activity as of May 8, 2003.
Yet, as the record reflects, Patrickson’s 2003 performance-improvement plan, which included
his reassigned hot-water-boiler-modification project, was implemented before then. The
Board’s identification of that causal disconnect with respect to the boiler-modification
project also severs the relevance of other purportedly “unreasonable” requirements included
in Patrickson’s 2003 performance-improvement plan.

Insofar as Patrickson also submits that the Board failed to consider evidence of
disparate treatment, particularly as compared to Rodney Angus (“Angus”), an engineer, the
Board identified at least two important distinctions between Patrickson and Angus showing

why they were not similarly situated: Angus, unlike Patrickson, had shown steady
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improvement while on his performance-improvement plan, and had met his deadlines.

To the extent Patrickson further suggests that, unlike other employees, he was
improperly held accountable for failure to file system health reports in a timely manner, the
Board noted a number of facts — such as Patrickson’s failure to meet other due dates and
complete other projects, and, perhaps most important, his untruthful representation about a
hazardous situation — that distinguished him from other employees. Because these
determinations are supported by the record, we will not disturb them. See 5 U.S.C. §
706(2)(E).

Finally, Patrickson argues that the Board’s rejection of certain ALJ credibility
assessments detracted from the weight of the evidence underpinning the Board’s
determination. We are not persuaded. Relying largely on Patrickson’s testimony, the ALJ
determined that the bi-weekly meetings that Entergy required Patrickson to attend were
sufficiently hostile to constitute adverse employment actions. In finding to the contrary, the
Board specifically listened to recordings that Patrickson had made of those meetings,
something apparently not done by the ALJ. From its assessment of the actual words and
atmosphere of the meetings, the Board reasonably determined that Patrickson had not proved
hostility sufficient to demonstrate an adverse employment action.

Similarly, notwithstanding any contrary credibility assessments made by the ALJ, the
Board’s determination that Patrickson failed to prove that Entergy’s proffered business
reasons for his termination were pretextual was supported by substantial evidence, notably,

testimony from an Entergy manager regarding the numerous deficiencies in Patrickson’s
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performance, and Entergy’s institution of a performance-improvement plan for Patrickson
prior to its notice of his protected activity.

2. Denial of Motion to Submit New Evidence

Patrickson submits that the Board nevertheless erred when it denied his motion, made
pursuant to 29 C.F.R. § 18.54(c) and Fed. R. Civ. P. 60(b), to submit new evidence, namely,
transcripts of interviews conducted as part of the Nuclear Regulatory Commission’s (“NRC”)
investigation of Patrickson’s discrimination complaint. We review the Board’s decision to
determine whether it is arbitrary, capricious, or an abuse of discretion, see 5 U.S.C. §

706(2)(A); see also Ruotolo v. City of New York, 514 F.3d 184, 191 (2d Cir. 2008)

(reviewing Rule 60(b) denial for abuse of discretion), and we identify no such error in this
case.

The “primary purpose” of Patrickson’s motion, according to his own submission
before the Board, was to establish Entergy’s notice of his protected activities. Indeed,
Patrickson represented that he would withdraw his motion “if Entergy were to concede that
ithad notice of Patrickson’s protected activities on September 22,2003.” Because the Board
expressly resolved the issue of notice in Patrickson’s favor, fixing an earlier date — May 8,
2003 — as the date on which Entergy knew about Patrickson’s protected activity, Patrickson

can hardly complain of the Board’s failure to consider notice evidence relating to the later

September 22, 2003 date.*

* For similar reasons, Patrickson cannot complain that the Board fixed May, rather
than March, as the period in which Entergy received notice. Although his opening papers
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Instead, Patrickson asserts that his proffered new evidence would have strengthened
his pretext argument by showing that certain Entergy managers proffered false testimony.
Patrickson, however, did not expressly present his evidence to the Board in terms of pretext,
and we generally will not rely on an argument not presented to the agency as a ground for

identifying error. See Erie-Niagara Rail Steering Comm. v. Surface Transp. Bd., 247 F.3d

437,443-44 (2d Cir. 2001) (declining to address argument not raised before agency). In any
event, because there are sufficient ambiguities in the NRC transcripts to permit them to be
read consistently with the hearing transcripts, and because the admitted focus of Patrickson’s
motion related to notice, we cannot conclude that it was an abuse of discretion for the Board
not to have admitted them on these other issues.
For these reasons, the petition for review is DENIED.
FOR THE COURT:

CATHERINE O’HAGAN WOLFE, Clerk of Court

By:

before the Board suggested that an Entergy manager may have obtained notice of his
protected activities in the spring of 2003, Patrickson, perhaps cognizant of the extended chain
of inferences upon which that earlier date depended, clarified on reply that he sought to affix
September 22, 2003, as the notice date.



