§245.7

not regularly used by road trains oper-
ated in such specific service, and lines
operated under a trackage rights agree-
ment.

(j) Safety Act means the Federal Rail-
road Safety Act of 1970 (45 U.S.C. 421 et
seq.)

(k) Sliding Scale means the adjust-
ment made to the mile of road of light
density railroads. The sliding scale is
as follows:

Train miles per road mile nggll'grg
Up t0 500 ..o .0
50110 750 ..oooiiiiiiie .25
751 to 1000 ... .50
1001 to 1200 . .75
1201 and above 1.00

The scaling factor is multiplied by
the preliminary rate per road mile for
each railroad for the year.

(1) Trackage rights agreement means an
agreement through which a railroad
obtains access and provides service
over tracks owned by another railroad
where the owning railroad retains the
responsibility for operating and main-
taining the tracks.

(m) Train means a unit of equipment,
or a combination of units of equipment
(including light locomotives) in condi-
tion for movement over tracks by self-
contained motor equipment.

(n) Train mile means the movement of
a train a distance of one mile measured
by the distance between terminals and/
or stations and includes yard switching
miles, train switching miles, and work
train miles. Yard switching miles may
be computed on any reasonable, sup-
portable, and verifiable basis. In the
event actual mileage is not computable
by other means, yard switching miles
may be computed at the rate of 6 mph
for the time actually engaged in yard
switching service.

(0) Yard track means a system of
tracks within defined limits used for
the making up or breaking up of trains,
for the storing of cars, and for other re-
lated purposes, over which movements
not authorized by timetable, or by
train order may be made subject to
prescribed signals, rules or other spe-
cial instructions. Sidings used exclu-
sively as passing track and main line
track within yard limits are not in-
cluded in the term yard track.
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§245.7 Penalties.

Any person (including a railroad and
any manager, supervisor, official, or
other employee or agent of a railroad)
who violates any requirement of this
part or causes the violation of any such
requirement is subject to a civil pen-
alty of at least $250 and not more than
$10,000 per violation. Civil penalties
may be assessed against individuals
only for willful violations. Each day a
violation continues shall constitute a
separate offense. A person may also be
subject to the criminal penalties pro-
vided for in 45 U.S.C. 438(e) for know-
ingly and willfully falsifying records or
reports required by this part.

Subpart B—Reporting and
Recordkeeping

§245.101 Reporting requirements.

(a) Each railroad subject to this part
shall submit to FRA, not later than
March 1st of each year (August 1st, for
the fiscal year ending September 30,
1992) a report identifying the railroad’s
total train miles for the prior calendar
year, the total road miles owned, oper-
ated under lease, or controlled (but not
including trackage rights) by the rail-
road as of December 31 of the previous
calendar year, and the railroad’s total
number of employee hours for the prior
calendar year. An entity shall be con-
sidered a railroad subject to this part if
it conforms to the definitions found in
§245.5(g) and (h) above. Each railroad
shall report all of the data for the en-
tire relevant calendar year whether or
not its present operations generated all
of the reportable data. This report
shall be made on FRA Form 6180.91—
Annual Report of Railroads Subject to
User Fees and shall be filed by the Re-
sponsible Entity (see §245.5(h)). The re-
port shall include an explanation for an
entry of zero for train miles, road
miles, or employee hours. Each rail-
road shall also identify all subsidiary
railroads for which it is reporting and
provide a breakdown of train miles,
road miles, and employee hours for
each subsidiary. Finally, each railroad
shall enter its corporate billing address
for the user fees, and the name, title,
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telephone number, date, and a signa-
ture of the person submitting the form
to FRA.

(b) FRA anticipates mailing blank
copies of FRA Form 6180.91—Annual
Report of Railroads Subject to User
Fees to each railroad during the month
of January (the month of July for the
fiscal year ending September 30, 1992)
for the railroad’s use in preparing the
report. This action by FRA is for the
convenience of the railroads only and
in no way affects the obligation of rail-
roads subject to this part to obtain and
submit FRA Form 6180.91 to FRA in a
timely fashion in the event a blank
form is not received from FRA. Blank
copies of FRA Form 6180.91 may be ob-
tained from the Office of Safety, FRA,
400 Seventh Street, SW., Washington,
DC 20590.

(¢c) Train miles, as defined in
§245.5(n), shall be calculated by the
railroad in accordance with the fol-
lowing considerations:

(1) Each railroad subject to this part
is to report the train miles for the
freight and passenger service it oper-
ates without regard to track or facility
ownership.

(2) Train miles are to be reported by
both freight and passenger railroads
and shall include miles run between
terminals or stations, or both, miles
run by trains consisting of empty
freight cars or without cars, loco-
motive train miles run, miles run by
trains consisting of deadhead passenger
equipment, motor train miles run,
yard-switching miles run, work train
miles, and train switching miles.

(d) Road miles, as defined in §245.5(i),
shall be calculated by the railroad in
accordance with the following consid-
erations:

(1) Road miles to be reported shall in-
clude all track owned, operated under
lease, or controlled by the railroad but
shall not include track used under
trackage rights agreements. (Note:
road miles consisting of leased track
are to be reported by the lessee rail-
road). Road miles consisting of jointly-
owned track or track jointly operated
under lease shall be reported by the
railroad controlling operations over
the track. Road miles for a given sec-
tion of railroad should be reported by
only one railroad.

§245.101

(2) Road miles to be reported shall
not include industrial track, yard
tracks, sidings, and other tracks not
regularly used by road trains operated
in such specific service. The determina-
tion that a particular track segment
qualifies as industrial track or yard
track must be made on a reasonable
and supportable basis. Road miles do
not include track which was out of
service for the entire calendar year
that is the subject of the user fee re-
port.

(e) Employee hours, as defined in
§245.5(a), shall be calculated by the
railroad in accordance with the fol-
lowing considerations: Employees
hours to be reported include the num-
ber of hours worked by all railroad em-
ployees, regardless of occupation, dur-
ing the previous calendar year. Include
all employees in the occupational cat-
egories shown in appendix D of the
FRA Guide for Preparing Accident/In-
cident Reports. Employee hours do not
include time paid but not actually
worked, such as holidays, vacations,
etc. Employee hours do not include
hours worked by volunteers. Employee
hours do not include hours worked by
individuals not employed directly by
the reporting railroad (i.e. contractor
employees).

(f) In computing both train miles and
road miles, fractions representing less
than one-half mile shall be disregarded
and other fractions considered as one
mile.

(g) Each railroad subject to this part
has a continuing obligation to assure
that the information provided to FRA
on Form 6180.91—Annual Report of
Railroads Subject to User Fees is accu-
rate. Should a railroad learn at a later
date that the information provided was
not correct, it shall submit a revised
Form 6180.91 along with a letter ex-
plaining in detail the discrepancy.

(h) BEach railroad subject to this part
has an obligation to assure that the in-
formation provided to FRA under this
part is consistent with information
provided to FRA under other reporting
requirements, in particular reports
submitted under 49 CFR part 225—Rail-
road Accidents/Incidents: Reports Clas-
sification, and Investigations. The rail-
road shall fully explain and resolve any
discrepancies.
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§245.103

(i) The FRA has prepared a question-
naire entitled ‘“Written Questionnaire
on Whether Your Company Is A
‘Railroad’ Subject To FRA User Fee
Regulations” (FRA Form 6180.90) in
order to assist in determining whether
certain entities meet the definition of
“railroad” included in §245.5 or con-
stitute railroads whose entire oper-
ations are confined within an indus-
trial installation (‘‘plant railroads’)
excluded from this part under §245.3.
Copies of FRA Form 6180.90 are avail-
able from the Office of Safety, FRA, 400
Seventh Street, SW., Washington, DC
20590.

§245.103 Recordkeeping.

Each railroad subject to this part
shall maintain adequate records sup-
porting its calculation of the railroad’s
total train miles for the prior calendar
year, total road miles as of December
31 of the previous calendar year, and
the total employee hours for the pre-
vious calendar year. Such records shall
be sufficient to enable the FRA to
verify the information provided by the
railroad on FRA Form 6180.91—Annual
Report of Railroads Subject to User
Fees. Such records shall also be avail-
able for inspection and copying by the
Administrator or the Administrator’s
designee during normal business hours.

§245.105

Each railroad subject to this part
shall retain records required by §245.103
for at least three years after the end of
the calendar year to which they relate.

Retention of records.

Subpart C—User Fee Calculation

§245.201 User fee calculation.

(a) The fee to be paid by each rail-
road shall be determined as follows:

(1) After March 15th of each year
(August 1st for the fiscal year ending
September 30, 1992), FRA will tabulate
the total train miles, total employee
hours, and total road miles for rail-
roads subject to this part for the pre-
ceding calendar year. FRA’s calcula-
tions will be based on the information
supplied by railroads under §245.101
hereof, and other reports and submis-
sions which railroads are required to
make to FRA under applicable regula-
tions (i.e. 49 CFR parts 225 and 228). At
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the same time, FRA will calculate the
total cost of administering the Safety
Act for the current fiscal year (other
than activities described in section
202(a)(2) thereof) which will represent
the total amount of user fees to be col-
lected.

(2) Using tabulations of total train
miles, total employee hours, total road
miles, and the total cost of admin-
istering the Safety Act, FRA will cal-
culate a railroad’s user fee assessment
as follows:

(i) The assessment rate per train mile
will be calculated by multiplying the
total costs of administering the Safety
Act by 0.55 and then dividing this
amount (i.e., fifty-five percent of the
total amount to be collected) by the
total number of train miles reported to
the FRA for the previous calendar
year. The result will be the railroad
user fee assessment rate per train mile
for the current fiscal year.

(ii) The assessment rate per em-
ployee hour will be calculated by mul-
tiplying the total costs of admin-
istering the Safety Act by 0.1 and then
dividing this amount (i.e., 10 percent of
the total amount to be collected) by
the total number of employee hours re-
ported to the FRA for the previous cal-
endar year. The result will be the rail-
road user fee rate per employee hour
for the fiscal year.

(iii) The assessment rate per road
mile will be calculated in three steps.
First, FRA will determine a prelimi-
nary assessment rate per road mile by
multiplying the total costs of admin-
istering the Safety Act by 0.35 and di-
viding this amount (i.e., thirty-five
percent of the total amount to be col-
lected) by the total road miles reported
to FRA for the previous calendar year.
Second, FRA will adjust this prelimi-
nary rate per road mile for each light
density railroad by multiplying the
preliminary rate by the appropriate
scaling factor identified in §245.5(h).
The result will be a reduced assessment
rate per road mile for light density
railroads. Third, FRA will adjust the
preliminary assessment rate per road
mile for all railroads except light den-
sity railroads by adding to their pre-
liminary rate an incremental amount
reflecting the reallocation of the relief
provided to light density railroads
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