§731.201

(f) Any suitability investigation com-
pleted by an agency under provisions of
paragraphs (d) or (e) of this section
must be adjudicated by the employing
agency. The subject’s employment sta-
tus will determine the applicable agen-
cy authority and procedures to be fol-
lowed in any action taken.

Subpart B—Suitability
Determinations

§731.201 Standard.

Subject to subpart A of this part, an
applicant, appointee, or employee may
be denied Federal employment or re-
moved from a position only when the
action will protect the integrity or pro-
mote the efficiency of the service.

§731.202

(a) General. In determining whether
its action will protect the integrity or
promote the efficiency of the service,
OPM, or an agency to which OPM has
delegated authority, shall make its de-
termination on the basis of the specific
factors in paragraph (b) of this section,
with appropriate consideration given
to the additional considerations out-
lined in paragraph (c) of this section.

(b) Specific factors. When making a de-
termination under paragraph (a) of this
section, the following may be consid-
ered a basis for finding an individual
unsuitable:

(1) Misconduct or negligence in em-
ployment;

(2) Criminal or dishonest conduct;

(3) Material, intentional false state-
ment or deception or fraud in examina-
tion or appointment;

(4) Refusal to furnish testimony as
required by §5.4 of this title;

(6) Alcohol abuse of a nature and du-
ration which suggests that the appli-
cant or appointee would be prevented
from performing the duties of the posi-
tion in question, or would constitute a
direct threat to the property or safety
of others;

(6) Illegal use of narcotics, drugs, or
other controlled substances, without
evidence of substantial rehabilitation;

(7) Knowing and willful engagement
in acts or activities designed to over-
throw the U.S. Government by force;

(8) Any statutory or regulatory bar
which prevents the lawful employment
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of the person involved in the position
in question.

(c) Additional considerations. In mak-
ing a determination under paragraphs
(a) and (b) of this section, OPM and
agencies shall consider the following
additional considerations to the extent
they deem them pertinent to the indi-
vidual case:

(1) The nature of the position for
which the person is applying or in
which the person is employed;

(2) The nature and seriousness of the
conduct;

(3) The circumstances surrounding
the conduct;

(4) The recency of the conduct;

(5) The age of the person involved at
the time of the conduct;

(6) Contributing societal conditions;
and

(7) The absence or presence of reha-
bilitation or efforts toward rehabilita-
tion.

§731.203 Actions by OPM and other
agencies.

(a) List of actions. For purposes of this
part, an action is one or more of the
following:

(1) Cancellation of eligibility;

(2) Denial of appointment;

(3) Removal;

(4) Cancellation of reinstatement eli-
gibility;

(5) Debarment.

(b) An applicant’s eligibility may be
cancelled, an applicant may be denied
employment, or an appointee may be
removed when OPM or an agency exer-
cising delegated authority under this
part finds that the applicant or ap-
pointee is unsuitable for the reasons
cited in §731.202 subject to the agency
limitations of §731.103(a).

(c) OPM may require that an em-
ployee be removed on the basis of a ma-
terial, intentional false statement, or
deception or fraud in examination or
appointment; or refusal to furnish tes-
timony; or a statutory or regulatory
bar. OPM may also cancel any rein-
statement eligibility obtained as a re-
sult of false statement, deception or
fraud in the examination or appoint-
ment process.

(d) An action to remove an appointee
or employee for suitability reasons
under this part is not an action under
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parts 752 or 315 of this title. Where be-
havior covered by this part may also
form the basis for a part 752 or 315 ac-
tion, agencies may use part 315 or 752,
as appropriate, instead of this part.

(e) Agencies are required to report to
OPM all unfavorable adjudicative ac-
tions taken under this part, and all ac-
tions based on an OPM investigation.

§731.204 Debarment by OPM.

(a) When OPM finds a person unsuit-
able for any reason listed in §731.202,
OPM, in its discretion, may deny that
person examination for, and appoint-
ment to, a competitive service position
for a period of not more than 3 years
from the date of determination of
unsuitability.

(b) On expiration of a period of debar-
ment, OPM or an agency may redeter-
mine a person’s suitability for appoint-
ment in accordance with the proce-
dures of this part.

(c) OPM, in its sole discretion, deter-
mines the duration of any period of de-
barment imposed under this section.

§731.205

(a) Subject to the provisions of
§731.103, when an agency finds an appli-
cant or appointee unsuitable for rea-
sons listed in §731.202, the agency may
deny that person examination for, and
appointment to, all, or specific,, posi-
tions within the agency for a period of
not more than 1 year from the date of
determination of unsuitability.

(b) On expiration of a period of agen-
cy debarment, the agency may redeter-
mine a person’s suitability for appoint-
ment by the agency, in accordance
with the procedures of this part.

(c) The agency is responsible for en-
forcing the period of debarment and
taking appropriate action should the
individual apply or be inappropriately
appointed during the debarment period.
This does not limit OPM’s ability to
exercise jurisdiction and take an ac-
tion if it deems appropriate.

(d) The agency, in its sole discretion,
determines the duration of any period
of debarment imposed under this sec-
tion.

Debarment by agencies.
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Subpart C—OPM Suitability Action
Procedures

§731.301 Scope.

(a) Coverage. This subpart sets forth
the procedures to be followed when
OPM proposes to take, or instructs an
agency to take, a final suitability ac-
tion against an applicant, appointee or
employee.

(b) Definition. In this subpart, days
mean calendar days.

[656 FR 82243, Dec. 28, 2000; 66 FR 11100, Feb.
21, 2001]

§731.302 Notice of proposed action.

(a) OPM shall notify the applicant,
appointee, or employee (hereinafter,
the ‘‘respondent’) in writing of the
proposed action and of the charges
against the respondent (including the
availability for review, upon request, of
the materials relied upon). The notice
shall state the specific reasons for the
proposed action and that the respond-
ent has the right to answer the notice
in writing. If the respondent is an em-
ployee, the notice shall further state
that the employee may also make an
oral answer, as specified in §731.303(a).
The notice shall further inform the re-
spondent of the time limits for re-
sponse as well as the address to which
such response should be made.

(b) The notice of proposed action
shall be served upon the respondent by
being mailed or hand delivered to the
respondent’s last known residence, and/
or duty station, no less than 30 days
prior to the effective date of the pro-
posed action. If the respondent is em-
ployed in the competitive service on
the date the notice is served, the re-
spondent shall be entitled to be re-
tained in a pay status during the no-
tice period.

(c) OPM shall send a copy of this no-
tice to any employing agency that is
involved.

§731.303 Answer.

(a) Respondent’s answer. A respondent
may answer the charges in writing and
furnish documentation and/or affida-
vits in support of the response. A re-
spondent who is an employee may also
answer orally. The respondent may be
represented by a representative of the



