§731.104

be referred to OPM for adjudication, as
provided under Civil Service Reform
Act of 1978, Public Law 95-454, 92 Stat.
1111 et seq. (Codified as amended in
scattered sections of 5 U.S.C.)

(b) Any adjudication by an agency
acting under delegated authority from
OPM which indicates that an extended
general, across agency lines, debar-
ment by OPM under §731.204(a) may be
an appropriate action should be re-
ferred to OPM for debarment consider-
ation if not favorably adjudicated by
the agency. Referral should be made
prior to any proposed action, but after
sufficient resolution of the suitability
issue(s) through subject contact or in-
vestigation to determine if an extended
general debarment period appears war-
ranted.

(c) Agencies exercising authority
under this part by delegation from
OPM must show by policies and records
that reasonable methods are used to
ensure adherence to regulations, stand-
ards, and quality control procedures es-
tablished by OPM.

(d) Before making any applicant suit-
ability determination, the agency
should first ensure the applicant is eli-
gible for the position, among the best
qualified, and/or within reach of selec-
tion. Because suitability issues may
not be disclosed until late in the
application/ appointment process, only
the best qualified should require a suit-
ability determination, with appro-
priate procedures followed and appeal
rights provided, if suitability issues
would form the only basis for elimi-
nation from further consideration.

(e) When an agency, exercising au-
thority under this part by delegation
from OPM, makes an adjudicative deci-
sion under this part, or changes a ten-
tative favorable placement decision to
an unfavorable decision, based on an
OPM report of investigation or upon an
investigation conducted pursuant to
OPM-delegated authority, the agency
should:

(1) Ensure that the records used in
making the decision are accurate, rel-
evant, timely, and complete to the ex-
tent reasonably necessary to ensure
fairness to the individual in any deter-
mination;

(2) Ensure that all applicable admin-
istrative procedural requirements pro-
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vided by law, the regulations in this
part, and OPM policy guidance have
been observed;

(3) Consider all available information
in reaching its final decision, except
information furnished by a non-cor-
roborated confidential source. Informa-
tion furnished by a non-corroborated
confidential source can only be used for
limited purposes, such as lead informa-
tion or in interrogatories to a subject
if the identity of the source is not com-
promised in any way; and

(4) Keep any record of the agency ac-
tion as required by OPM in its supple-
mental guidance.

(f) Paragraph (a) of this section not-
withstanding, OPM may exercise its ju-
risdiction under this part in any case
when it, in its discretion, deems nec-
essary.

(g) Any applicant or appointee who is
found unsuitable by any agency acting
under delegated authority from OPM
under this part may appeal the adverse
suitability decision to the Merit Sys-
tems Protection Board under the
Board’s regulations.

§731.104 Appointments subject to in-
vestigation.

(a) To establish a person’s suitability
for employment, appointments to posi-
tions in the competitive service require
the person to undergo an investigation
by OPM or by an agency with delegated
authority from OPM to conduct inves-
tigations. Certain appointments do not
require investigation. Except when re-
quired because of risk level changes, a
person in the competitive service who
has undergone a suitability investiga-
tion need not undergo another one sim-
ply because the person has been:

(1) Promoted;

(2) Demoted,;

(3) Reassigned;

(4) Converted from career-conditional
to career tenure;

() Appointed or converted to an ap-
pointment if the person has been serv-
ing continuously with the agency for
at least 1 year in one or more positions
under an appointment subject to inves-
tigation; and

(6) Transferred, provided the indi-
vidual has served continuously for at
least 1 year in a position subject to in-
vestigation.
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(b)(1) OPM or an agency with dele-
gated suitability authority may inves-
tigate and take a suitability action
against an applicant, appointee, or em-
ployee in accordance with §731.105.
There is no time limit on the authority
of OPM or an agency with delegated
suitability authority to conduct an in-
vestigation of an applicant who has
been appointed to a position.

(2) An employee does not have to
serve a new probationary or trial pe-
riod merely because his or her appoint-
ment is subject to investigation under
this section. An employee’s proba-
tionary or trial period is not extended
because his or her appointment is sub-
ject to investigation under this sec-
tion.

(3) The subject to investigation con-
dition also does not eliminate the need
to conduct investigations required
under §731.106 for public trust posi-
tions.

§731.105 Authority to take suitability
actions.

(a) OPM may take a suitability ac-
tion under this part against an appli-
cant or appointee based on any of the
criteria of §731.202;

(b) An agency, exercising delegated
authority, may take a suitability ac-
tion under this part against an appli-
cant or appointee based on the criteria
of §731.202 subject to the agency limita-
tions prescribed in §731.103;

(c) OPM may take a suitability ac-
tion under this part against an em-
ployee only in cases involving mate-
rial, intentional false statement or de-
ception or fraud in examination or ap-
pointment, or refusal to furnish testi-
mony as required by §5.4 of this title,
or statutory or regulatory bar. A state-
ment may be a material statement
even if an agency does not rely upon it.

(d) An agency may not take a suit-
ability action against an employee
under this part. Nothing in this part
precludes, or is intended to preclude,
an agency from taking an adverse ac-
tion against an employee under the
procedures and standards of part 752 of
this title or terminating a proba-
tionary employee under the procedures
of part 315 of this title.
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§731.106 Designation of public trust
positions and investigative require-
ments.

(a) Risk designation. Agency heads
shall designate every competitive serv-
ice position within the agency at a
high, moderate, or low risk level as de-
termined by the position’s potential for
adverse impact to the efficiency and
integrity of the service. OPM will pro-
vide an example of a risk designation
system for agency use in supplemental
guidance.

(b) Public Trust positions. Positions at
the high or moderate risk levels would
normally be designated as ‘‘Public
Trust” positions. Such positions may
involve policy making, major program
responsibility, public safety and
health, law enforcement duties, fidu-
ciary responsibilities, or other duties
demanding a significant degree of pub-
lic trust; and positions involving access
to or operation or control of financial
records, with a significant risk for
causing damage or realizing personal
gain.

(c) Investigative requirements. Persons
receiving an appointment made subject
to investigation under this part must
undergo a background investigation.
Minimum investigative requirements
correlating to risk levels will be estab-
lished in supplemental guidance pro-
vided by OPM. Investigations should be
initiated before appointment or, at
most, within 14 calendar days of place-
ment in the position.

(d) Suitability reinvestigations. Agen-
cies, relying on authorities such as the
Computer Security Act of 1987 and
OMB Circular No. A-130 Revised (issued
February 8, 1996), may require incum-
bents of certain public trust positions
to undergo periodic reinvestigations.
The appropriate level of any reinves-
tigation will be determined by the
agency, but may be based on supple-
mental guidance provided by OPM.

(e) Risk level changes. If an individual
experiences a change in position risk
level (moves to a higher risk level posi-
tion, or the risk level of the position
itself is changed) the individual may
encumber or remain in the position.
Any upgrade investigation required for
the new risk level should be initiated
within 14 calendar days after the move
or the new designation is final.



