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§1315.14 Payments under construction
contracts.

(a) Payment standards. Agencies shall
follow these standards when making
progress payments under construction
contracts:

(1) An agency may approve a request
for progress payment if the application
meets the requirements specified in
paragraph (b) of this section;

(2) The certification by the prime
vendor as defined in paragraph (b)(2) of
this section is not to be construed as
final acceptance of the subcontractor’s
performance;

(3) The agency shall return any such
payment request which is defective to
the vendor within seven days after re-
ceipt, with a statement identifying the
defect(s);

(4) A vendor is obligated to pay inter-
est to the Government on unearned
amounts in its possession from:

(i) The eighth day after receipt of
funds from the agency until the date
the vendor notifies the agency that the
performance deficiency has been cor-
rected, or the date the vendor reduces
the amount of any subsequent payment
request by an amount equal to the un-
earned amount in its possession, when
the vendor discovers that all or a por-
tion of a payment received from the
agency constitutes a payment for the
vendor’s performance that fails to con-
form to the specifications, terms, and
conditions of its contract with the
agency, under 31 U.S.C. 3905(a); or

(ii) The eighth day after the receipt
of funds from the agency until the date
the performance deficiency of a sub-
contractor is corrected, or the date the
vendor reduces the amount of any sub-
sequent payment request by an amount
equal to the unearned amount in its
possession, when the vendor discovers
that all or a portion of a payment re-
ceived from the agency would con-
stitute a payment for the subcontrac-
tor’s performance that fails to conform
to the subcontract agreement and may
be withheld, under 31 U.S.C. 3905(e);

(5) Interest payment on unearned
amounts to the government under 31
U.S.C. 3905(a)(2) or 3905(e)(6), shall:

(i) Be computed on the basis of the
average bond equivalent rates of 91-day
Treasury bills auctioned at the most
recent auction of such bills prior to the

§1315.14

date the vendor received the unearned
amount;

(ii) Be deducted from the next avail-
able payment to the vendor; and

(iii) Revert to the Treasury.

(b) Required documentation. (1) Sub-
stantiation of the amount(s) requested
shall include:

(i) An itemization of the amounts re-
quested related to the various elements
of work specified in the contract;

(ii) A listing of the amount included
for work performed by each subcon-
tractor under the contract;

(iii) A listing of the total amount for
each subcontract under the contract;

(iv) A listing of the amounts pre-
viously paid to each subcontractor
under the contract; and

(v) Additional supporting data and
detail in a form required by the con-
tracting officer.

(2) Certification by the prime vendor
is required, to the best of the vendor’s
knowledge and belief, that:

(i) The amounts requested are only
for performance in accordance with the
specifications, terms, and conditions of
the contract;

(i1) Payments to subcontractors and
suppliers have been made from pre-
vious payments received under the con-
tract, and timely payments will be
made from the proceeds of the payment
covered by the certification, in accord-
ance with their subcontract agree-
ments and the requirements of 31
U.S.C. chapter 39; and

(iii) The application does not include
any amounts which the prime vendor
intends to withhold or retain from a
subcontractor or supplier, in accord-
ance with the terms and conditions of
their subcontract.

(c) Interest penalties. (1) Agencies will
pay interest on:

(i) A progress payment request (in-
cluding a monthly percentage-of-com-
pletion progress payment or milestone
payments for completed phases, incre-
ments, or segments of any project) that
is approved as payable by the agency
pursuant to paragraph (b) of this sec-
tion, and remains unpaid for:

(A) A period of more than 14 days
after receipt of the payment request by
the designated agency office; or

(B) A longer period specified in the
solicitation and/or contract if required,
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to afford the Government a practicable
opportunity to adequately inspect the
work and to determine the adequacy of
the vendor’s performance under the
contract;

(ii) Any amounts that the agency has
retained pursuant to a prime contract
clause providing for retaining a per-
centage of progress payments other-
wise due to a vendor and that are ap-
proved for release to the vendor, if such
retained amounts are not paid to the
vendor by a date specified in the con-
tract, or, in the absence of such a spec-
ified date, by the 30th day after final
acceptance;

(iii) Final payments, based on com-
pletion and acceptance of all work (in-
cluding any retained amounts), and
payments for partial performances that
have been accepted by the agency, if
such payments are made after the later
of:

(A) The 30th day after the date on
which the designated agency office re-
ceives a proper invoice; or

(B) The 30th day after agency accept-
ance of the completed work or services.
Acceptance shall be deemed to have oc-
curred on the effective date of contract
settlement on a final invoice where the
payment amount is subject to contract
settlement actions.

(2) For the purpose of computing in-
terest penalties, acceptance shall be
deemed to have occurred on the sev-
enth day after work or services have
been completed in accordance with the
terms of the contract.

§1315.15 Grant recipients.

Recipients of Federal assistance may
pay interest penalties if so specified in
their contracts with contractors. How-
ever, obligations to pay such interest
penalties will not be obligations of the
United States. Federal funds may not
be used for this purpose, nor may inter-
est penalties be used to meet matching
requirements of federally assisted pro-
grams.

§1315.16 Relationship to other laws.

(a) Contract Disputes Act of 1978 (41
U.S.C. 605). (1) A claim for an interest
penalty (including the additional pen-
alty for non-payment of interest if the
vendor has complied with the require-
ments of §1315.9) not paid under this
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part may be filed under Section 6 of the
Contract Disputes Act.

(2) An interest penalty under this
part does not continue to accrue after
a claim for a penalty is filed under the
Contract Disputes Act or for more than
one year. Once a claim is filed under
the Contract Disputes Act interest pen-
alties under this part will never accrue
on the amounts of the claim, for any
period after the date the claim was
filed. This does not prevent an interest
penalty from accruing under Section 13
of the Contract Disputes Act after a
penalty stops accruing under this part.
Such penalty may accrue on an unpaid
contract payment and on the unpaid
penalty under this part.

(3) This part does not require an in-
terest penalty on a payment that is not
made because of a dispute between the
head of an agency and a vendor over
the amount of payment or compliance
with the contract. A claim related to
such a dispute and interest payable for
the period during which the dispute is
being resolved is subject to the Con-
tract Disputes Act.

(b) Small Business Act (15 U.S.C.
644(k)). This Act has been amended to
require that any agency with an Office
of Small and Disadvantaged Business
Utilization must assist small business
concerns to obtain payments, late pay-
ment interest penalties, additional
penalties, or information due to the
concerns.

§1315.17

(a) Rebate formula. (1) Agencies shall
determine credit card payment dates
based on an analysis of the total bene-
fits to the Federal government as a
whole. Specifically, agencies should
compare daily basis points offered by
the card issuer with the corresponding
daily basis points of the government’s
Current Value of Funds (CVF) rate. If
the basis points offered by the card
issuer are greater than the daily basis
points of the government’ funds, the
government will maximize savings by
paying on the earliest possible date. If
the basis points offered by the card
issuer are less than the daily basis
points of the government’’ funds, the
government will minimize costs by
paying on the Prompt Payment due

Formulas.
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