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Bnited Stotes Senate
Waghinaren, DL 20510

November 11, 1987

The Honorable Harold R. Tyler, Jr.

Chairman

ABA Standing Committee on Federal Judiciary
1800 M Street, N.W,

Washington, D. C. 20036

bPear Judge Tyler:

While the nominating process for Judge Ginsburg is now moot, I am writing
concerning a statement attributed to you and a statement attributed to an
anonymous menber of the ABA screening committce.

The enclosed article in the Washington Post by Mary Thornton quotes Judiciary
Committee sources as saying that you Esa the ARA Conmittee would finish its
investigation of Judge Ginsburg by December 1 but were not sure that it could be
completed that quickly.

I would hope that all of us, the ABA and the Judiciary Committee, would move
promptly on Judge Kennedy's nomination. I totally agre- that we aave 1o do a
thorough job, tut I believe it should be donc as exped:” %y as peosibls,  If we
do not finish the work on Judge Kemnedy prong-iy but insteal let 1t await action
as late as March or April as some have suggested, it may well turn out that there
will be no confimation in 1988 because of presidential politics. That could mean
that there would not be a confirmation unti! the spring «f 138% which would leave the
Court without a full complement for two years. That would pegsibly present a big
backlog of cases which would have to be reargued.

I am also very much concerned about the refevence to one anonymous member of
the ABA screening committee who is referred t0 in the enclosed Post article as
saying that there are concerns that Ginsburg shares many of the conservative
ideological belaefs that doomed the Bork nomination and that it looks like we may
be going from a Pork to a Borklet, (Hard as it is to do, 1 hope that you will make
every effort to find out if that was actually said; and, if so, who said it. If
it turns out that a member of the ABA screening committee actually said that, I
believe some action sheuld be taken.

I would appreciate knowing what action, if any, you have taken or do take on
checking out the accuracy of that quote from that anonymous source]b

These matters are obviously difficult to handle, and I want you to know that
T applaud your continuing pro bono work and the contributions of the ABA screening
committee and the American Bar Association generally in this important area.

My best. P.5. 1 am sending a copy of this
letter to my fellow Philadelphian
Jerry Shestack, because he cailed
ocbjecting to my jointly signing

mmm—em- the letter to you from the

Judiciary Conmittee Republicans.

A5:3jb
cc: Jerome J. Shestack, Esguire
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,year-old former law:school professor and government
officlsl, hé lm\ylrtunlly no experience practicing law
and wag conllrmad to the 1.S. appeals court here less
than o 'yéar ago alter the ABA committes gave him its
loweit favora le rating of “qualified.”

"“Glven that there's sq little on the publlc record so

far, it Is especlally important that the ABA give close

: lci'ﬁtlny to this nomlnee,” sald Nan Aronof the Alllance
foF Justice, *The ABA has been under crlticlam for nat
*thaving sufficlent backbone and not maintalning high
* enough atandards In reviewlng the qualificatlons of ju-
dlclal candidates,” A}
/Juatice Department apokeaman Terry H. Eantland
atd - “Certainly the ABA has lts responsibilities in this
respect. but I think it ehould be néted that relative
* ~youth should not count agalrist someoiie, Some ol our
grea;elt iustices have been in Ginsburg’s age ranne.
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The aeoond category, "not opposed,” is for peraons
who'sré "minimally qualified,” and the third category is
"not qualilled”

Qne member of the ABA screening committee, who

- asked to remaln anonymous, sald there is some concern
over how to deal with the fact that Ginsburg was given
a relatively low rating less than a year ago.
The low rating was based at least partially on his in.
experience, For elght years Ginsburg taught antitrust
law st Harvérd Law Schoot until moving b the Justice
Departmant In 1983, He became head of the Antltrust
Divislon In 1965 and was eppointed to the court last
November. Committes members have refused to say
what else may have contributed to the low rating.
“How do you take a person who was found to be just
‘qualified’ for the court of appeale lesa than a year ago
and find him ‘well qualified’ for the Supreme Court?’
the member of the ABA committee asked. He added
that there are concerns that Glnsburg shares many of
..—the_conservative [decloglcal_bellels that doomed the”
-Botk nomlnation: “It fooks to me fike we may be going
-~ from a Bork to a Borklet” = "~

T Bavacal pmbera ol b committee ssid they would

ified" and one membq’rt;f;’ 1] 'ﬂ°tn°??ﬂ°4 4 - begln imiediately to review Glnaburg's legal opinions
to the noml th,nrq% i Py u«. (bt Tyexe m threﬁ ratlnsl jor upreme Coutt, o= and other. writings, to Interview colleagues and former

The sarid mm!ﬁ? AL ﬁo‘ '{a’ ‘négd, According to the 8, 5Wel! qualified 5{‘; co-wigtlere-and to. saliclt lnformation from judges, law-
“well quallfie riﬁh!ﬁ!é COnAeIVATIV JUdg é nclijd mg&(qr.thuse who maet th'highest standards'of prér . yerk and bar leaders In each of the judiclal circuits.
Antoniy’ Sca] f 'bd‘flo ‘the Supremo aurt’ i'gn 12 fessjonalicompeténce; judiclgl‘temporlmeuﬁ sad lpté;d' ., Irens Emssllem, a spokeswoman for the ABA, added,
fall, tnq‘ *\E;‘i’ﬁ- ‘- E w\qwal conﬁrmed Y Thetpers fpp 1;\1hil catngory mmtjeg{nm,;ag #They will consult with various Interest groups, an-
chief Jul{Jr:a TR L Lut "Aiallahle for.appbintmenth the Supzemapurta: ﬁ.thes"ivuhroviw ‘whatavar is submitted to them,”
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