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EVvERY CHILD DESERVES

A DESIGNATED DRIVER

Children Have no Choice. .. They Hawve no Vaice

Protecting children is a value most Americans
cherish. Yert, despite the fact chac drunk driving is

a violent crime, driving impaired with childeen in
the vehicle is not a commonly acknowledged form of
child endangerment or child abuse. No one should
have to ride with an impaired driver. However, minor
children have liccle choice when che driver is a parent

or ocher adulr who is their caregiver.

Child endangerment laws procect innocent
children from child abusers, not only rhose who are
physically or emotionally abusive, bur also cthose who
victimize a child by driving impaired. An impaired
driver makes rhe choice ro drink and drive. Minor
children often have no choice as to whether or not
they ride with an impaired driver. Caregivers rhat
drink and drive wirh children in che vehicle are
child abusers in their own right and account for the

majority of drunk driving facalicies among children.

GROWING CONCERN FOR

A WIDESPREAD PROBLEM

Morhers Against Drunk Driving (MADD) conrinues
ro receive an increasing number of alarming calls
from concerned individuals regarding children riding
with alcohol impaired drivers. These calls are not
from victims of drunk driving crashes, buc from

potential victums. Many of chese calls indicate thar



repores filed with stace agencies are slipping through
che cracks of che syscem, putting children ac greacer
risk of victimization. There does not seern to be
relief for the problem because of cthe tack of public
awareness of child endangerment as it relaces ro
Driving Under the Influence or Driving While
Incoxicared (DUI/DWT),

MADD Ias identified common problems
surrounding chis type of child endangerment.

The most common problems are:

* Cases are not properly charged, resuling in a
lack of prosecution;

Properly charged cases are often plea
bargained down or dismissed;

Reports made to child protective agencies are
not documenced or investigared;

There is a general lack of awareness of che
breadth and scope of the issue;

Divorced parents who are confronced with

this issue face legal challenges and che
financial risk of subjecring themselves to

civil concempr actions by refusing visitacion
privileges;

* Many lack che financial resources to seek relief
in rhe civil courr systern.

CHILD ENDANGERMENT

AND CHILD ABUSE

Child abuse or neglecr is defined in Black’s Law

Dictionary as:

"When o child’s parent or custodian. by veason
of cricelty, mental capacity, immoralify or depravity.
is unfit to properly cave for him or ber, neglects or
refuses to provide necessary physical, affectional,
medical, surgical or institutional care for him or
her oy is under such improper cave or control as to

endanger bis or her morals or bealth.”

Child endangerment as it pertains ro impaired
driving {alls into the above legal definicion of
child abuse. An impaired parent or caregiver who
knowingly puts a child in rhe car wich rhe intenr to
drive is making a choice. This choice falls under che
“tmproper care...as ro endanger his or her [che

child/children’s] morals or healch.”

Child endangermenc laws prorect innocent
children from child abusers, not just rhose who
are physically or emorionally abusive, buc also
those who victimize a child by driving impaired.
Driving impaired is not an accidenr or a misrake.
Ir is a choice, just as blaranr physical child abuse
is a choice. Racher rhan a fist, che weapon 1s a

moror vehicle.



CHILD ENDANGERMENT LAWS

AND STATUTES

Child endangecmenc is 2 tecm used o address a group
of laws chat cteate a sepacate offense or enhance an
existing penalty foc an offender who endangers a
minot. Endangerment is any action thac mighe place
a minor in jeopardy of physical, moral ot mencal

well being.

Child endangermenc scatures fall inco che
following categoties:
* Enhanced penalries: Refers to penalties chat

are added ro cthe penalties fora DUI/DWI
law violarion.

Separate offenses: Refers ro an offense for
DUI/DWI wich a minor in rthe vebicle rhac is
sepatare from the DUI/DWTI laws.

* Aggravarting circumstances: Refers to laws
thac allow che face chac a child was in che
vehicle to be used by cthe judge/jury in
sentencing as an aggravacing faccor, bur nor
mandaring a specific enhanced penalry.

Within each state, it is rhe legislarure rhac
decides how child endangermenc scacuces are
applied. Srares wich child endangermenc laws vary
widely in provisions and enforcemenr. Additionally,
the general public seems to lack awareness chat such

sraruces exisc.

For individuals, che sicuation is even more
complicated because families wich child endanger-
menc issues are often already coping with rhe legal
ramificacions of separation, divorce, and visicacion/

custody issues. After a court bas accepeed custody

arrangements, concerned parencs and adults have
very few oprions for protecting a child from a parent
who drives impaired. Even wotse, if a parent
actempes to prevent the child from riding with cheit
impaiced patenc, breach of the custody agreement

could be enforced leading to furrher viccimizacion.

There are difficulties and inconsistencies in

enforcing che child endangermenc statuces.

Many of the laws are too complex, and ir is
difficule co incerprec cthe existing DUI/DWTI child
endangerment laws. As a result, these laws ace not
being uniformly enforced. In addition to ctiminal
stacuces, chere is difficuley enforcing civil temedies
absent a restraining order ot request of patticipation

from child prorective services.

Geenerally, chere appears to be a lack of
education on all aspects of rhe laws and the problem
of child endangerment. There is ccitical need for
judicial education programs addressing all of the
issues. Judges need co ask convicred DUI/DW1
offenders at sentencing if they bave children and if
they have evet driven impaired with theic childten in
cheir vehicle. Civilly, violacion of terms of a divorce
decree as it celates to impaired driving wirh minot
child/children in rhe car should be clearly tied ro

change in cusrody or visitation.



THE FACTS

In May 2000, che joirnal of the American Medical
Assocrarion (JAMA) published “Characreristics of
Child Passenget Deaths and Injuries Involving
Drinking Drivers.” This study shows chat from 1985
to 1996, thete were 5555 child passenger deaths
involving a drinking dciver. Of chese deaths, 3536
(64 percent) occurred while che child was riding wich

adonking deiver (Quinian, ec al., 2000).

In 2003, 21 peccent of che children undec 13 years
old who sete killed in motor vehicle crashes were

killed in alcohol-relared crashes (NHTSA, 2004).

Of rhe children 0-14 years old who were killed in
alcohol-related crashes ducing 2003, 47 percent (209)
were passengerts 1n vehicles wich drivees swho had

been drinking (NHTSA, 2004).

From 1988 through 1996, an estimaced 149,000
child passengets were non-facally injured in crashes
involving a drinking dciver. Of chese, 58,000 (38.9
percent) wete ciding wich a drinking driver when

injuced in the crash (Quinlan, et al., 2000).

WHAT CAN BE DONE To HELP

PrROTECT CHILDREN?

As these starcling scatistics sadly demonstrace,
aggressive tactics need to be taken with impaired
drivers when childeen are tiding in che vehicle.
Possible solntions may be found in public educacion,

research, legislacion, enforcement, prosecution, and

judicial arenas. Specific solutions to address
appropriate measures to teduce incidents of child
endangerment need to be developed on Jocal and

scace levels.

In developing specific solutions, MADD and
a panel of experts reviewed existing state laws chat
relate co DUI/DWI child endangerment. Their

analysis revealed the following:

e Currenc state laws are complex and vary
grearly from stace to srare. There is a need fot
the DUI/DWI child endangerment laws to be
simplified to make it easier for the laws o be
enforced and prosecured;

e There is a variance in the age of children when
these laws apply and therefote thete is a cleac
need for a uniform age;

There is no clear consensus on wherher or

not the besc approach is to have laws wich
enhanced penalties under exisring DUI/DWI
law, ot if che best approach is to have separace
child endangerment stacutes;

There should be minimum mandarory penalties
for violations of child endangerment laws.

There isa need foc rhe criminal, civil, and
family courts to gain an undecstanding of che
severity of chis crime and enforce sciffer penalties
on the impaired dciver, thus reducing the numbert
of children who are injured and killed as passengers

of impaired dcivers.



LEGAL RECOMMENDATIONS
RELATED To CHILD CUSTODY
AND VISITATION

A separation agteement ot divotce dectee may

include mandacory provisions chat:

¢ Prohibic deunk driving, or driving under
che influence of other drugs, by eicher
parent when they ate transporcing their
minot childcen.

¢ Prohibirt friends of rhe parenr from driving
the child after using alcohol and/or other
deugs.

¢ Prohibit che child from blowing inro an
ignition interlock device, if the parent has
cthe device on his/hec vehicle.

¢ Peohibir rhe patent from exercising cheir
visitation privileges if chere is evidence of
impairment when rhe child is picked up
or delivered.

Pacents who believe chac the child’s othec
parenr may show up impaired ofren choose a local
police station as the location for dropping off and
prcking up che children. General consequences
for failing co abide by the agreemenc should be

stipulated in writing.
Motion to Modify

The issue is more complex in cases of divorce, if
one parent is trying to procect the child from the

drinking and driving behavior of the other parent.

Some parents have successfully modified
custodial and visiration agreements due to an

ex- spouse’s history of drunk driving; othecs have

found che courts reluctant ro amend previously

negotiated arrangements.

Depending on state law, child endangerment
may specifically impact custody and visitation
rights. It is impottant to consulr wich a family
accorney to explore options when requescing a

motion to modify.

1f you are a divorced pacenc invesrigating a
motion to modify, you need an accorney to help you.
The arcoeney who handled your divorce would be
a logical first choice. If chac’s not possible, look fot
a family law atcorney in che phone book or ask for
a referral from your local Bac Associacion. Potenrial

modifications include:

¢ The patent with che problem is nor to use
alcohol or other drugs 24 hours before or
during visitation; and/or

* Ordering an alcohol/dcug assessment and
creacment as indicated by the assessmenr;

¢ Limications on visitations incJuding tequiring
supetvised visitation;

* Requiring a third pactry, the other parent, or
a crusted family member or friend, to crans-
porr the child or children for the purpose
of visitation.



HELPFUL STRATEGIES
For CONCERNED PARENTS,
GRANDPARENTS, AND

FamMILy MEMBERS

The following strategies may be helpful to you as
you seek court intervention to protect your child or
children from a parent who has a history of violations
of impaired driving. Keep in mind that courts want
to see a pattern of behavior, therefore documentation

and accurate record keeping is important.

Keep your focus. Your goal is to protect your child,
nor ro prevent your child from having a relacionship
with cbe other parent. Whether or not it’s fair, judges
may assume thac efforts to modify custody or

visitation are motivated by anger or revenge.

Be factual. Your word will probably not be enough.
Facrual evidence includes driving records, criminal
hisrory, and che observarions of unbiased wicnesses.
Some courrs will accepe the testimony of family
members and friends, older children willing to calk

abouc theit concerns, or private investigarors.

Calmly suggest alternative transportation.
Recommend the driver posrpone rravel or offer
to drive the child, if appropriate. Avoid a heaced

altercarion that may put the child in furcher danger.

Call 911. Be prepared to provide as much
information as possible (such as name of the impaired

driver, vehicle description and/or license plare, and

descination). Give chem your name and contact

information for responding officers.

Provide a summary. Document all conraces with
the police wich a follow-up wricten summary.
Request a copy of your complaine from the law

enforcemenrc agency.

Call Child Protective Services. Some agencies will
conducr an 1nvestigation if they believe thara
child’s life is in danger. Most courts will seriously
consider che finding of Child Protective Services.
Keep in mind thac boch parents and che children
will probably be evaluated and evaluations include
home visics. If you do concacr Child Protecrive
Services, obtain a copy of the written complainc for

your records.

Maintain a log. Document each time your child cells
you the other parent consumed alcohol or orher drugs

while in che role of custodial parent.

CHILDREN — OUR MOsST

Precious CARGO

It s clear chat innocenc children who count on
parents and caregivers to protect them from danger
are being placed ac risk when an impaired driver
has made the decision to drink and drive with a

child passenger.

Children should be taught o never get into
a vehicle 1f chey are afraid for cheic safety. Scracegies

should be discussed for managing uncomforrable



situacions. Teach your children techniques for
keeping themselves safe by inscructing them to:

® Sicin the back sear;

¢ Buckle-up tight and use their booster seat,
if needed,

* Pucall of cheit belongings on the floor;
* Do not bocher the driver and stay quiec.

* Tell a crusced grown-up immediacely about
the unsafe ride.

Childcen are our greatest resource and out
furure. MADD is raking action to help prorect the
children who ate needlessly pur in danger every
day in chis country. It is iccesponsible to endanger
an innocent child and should not be tolerated by
a society char purs childcen firsc. If you need
assistance, please don't hesitare o call MADD art

1-800-GET-MADD.

For information abouc state laws and child

endangerment, please refer to our websire ac:

hep://awrwe3.madd.orglaws/law.cfm?LawID=YDAN

MADD’s POSITION STATEMENT

ON CHILD ENDANGERMENT

Mothers Against Drunk Driving supports the
enhancement of sancrions against convicted
drunk drivers when the offender was driving wich
a minor child in the vehicle. MADD also suppotts
amendmencs to Stace Family Cocles indicating
rhac evidence of driving while intoxicared with
children in the vehicle is consicered against the
“best interest of the child” in suits affecting che

patent-child relationship.
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