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royalty amount allowed should not ex-
ceed the cost which would have been
allowed had the contractor retained
title.

(d) See 31.109
agreements.

31.205-38 Selling costs.

(a) Selling is a generic term encom-
passing all efforts to market the con-
tractor’s products or services, some of
which are covered specifically in other
subsections of 31.205. Selling activity
includes the following broad cat-
egories:

(1) Advertising.

(2) Corporate image enhancement in-
cluding broadly-targeted sales efforts,
other than advertising.

(3) Bid and proposal costs.

(4) Market planning.

(5) Direct selling.

(b) Advertising costs are defined at
31.205-1(b) and are subject to the allow-
ability provisions of 31.205-1 (d) and (f).
Corporate image enhancement activi-
ties are included within the definitions
of public relations at 31.205-1(a) and en-
tertainment at 31.205-14 and are subject
to the allowability provisions at 31.205—
1 (e) and (f) and 31.205-14, respectively.
Bid and proposal costs are defined at
31.205-18 and have their allowability
controlled by that subsection. Market
planning involves market research and
analysis and generalized management
planning concerned with development
of the contractor’s business. The allow-
ability of long-range market planning
costs is controlled by the provisions of
31.205-12. Other market planning costs
are allowable to the extent that they
are reasonable and not in excess of the
limitations of subparagraph (c)(2) of
this subsection. Costs of activities
which are correctly classified and dis-
allowed under cost principles ref-
erenced in this paragraph (b) are not to
be reconsidered for reimbursement
under any other provision of this sub-
section.

(c)(1) Direct selling efforts are those
acts or actions to induce particular
customers to purchase particular prod-
ucts or services of the contractor. Di-
rect selling is characterized by person-
to-person contact and includes such ac-
tivities as familiarizing a potential
customer with the contractor’s prod-
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ucts or services, conditions of sale,
service capabilities, etc. It also in-
cludes mnegotiation, liaison between
customer and contractor personnel,
technical and consulting activities, in-
dividual demonstrations, and any other
activities having as their purpose the
application or adaptation of the con-
tractor’s products or services for a par-
ticular customer’s use. The cost of di-
rect selling efforts is allowable if rea-
sonable in amount.

(2) The costs of broadly targeted and
direct selling efforts and market plan-
ning other than long-range, that are
incurred in connection with a signifi-
cant effort to promote export sales of
products normally sold to the U.S.
Government, including the costs of ex-
hibiting and demonstrating such prod-
ucts, are allowable on contracts with
the U.S. Government provided the
costs are allocable, reasonable, and
otherwise allowable under this subpart
31.2.

(d) The costs of any selling efforts
other than those addressed in para-
graphs (b) or (c¢) of this subsection are
unallowable.

(e) Costs of the type identified in
paragraphs (b), (¢), and (d) of this sub-
section are often commingled on the
contractor’s books in the selling ex-
pense account because these activities
are performed by the sales depart-
ments. However, identification and seg-
regation of unallowable costs is re-
quired under the provisions of 31.201-6
and 48 CFR 9904.405, and such costs are
not allowable merely because they are
incurred in connection with allowable
selling activities.

(f) Notwithstanding any other provi-
sion of this subsection, sellers’ or
agents’ compensation, fees, commis-
sions, percentages, retainer or broker-
age fees, whether or not contingent
upon the award of contracts, are allow-
able only when paid to bona fide em-
ployees or established commercial or
selling agencies maintained by the con-
tractor for the purpose of securing
business.

[61 FR 12301, Apr. 9, 1986, as amended at 52
FR 19805, May 27, 1987; 55 FR 38517, Sept. 18,
1990; 56 FR 151563, Apr. 15, 1991; 57 FR 39591,
Aug. 31, 1992; 59 FR 11387, Mar. 10, 1994; 61 FR
39189, July 26, 1996; 62 FR 12704, Mar. 17, 1997]
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