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immediately prior to the outgoing re-
location, or other location of equal or
lesser cost; and

(4) The relocation costs are deter-
mined under the rules of paragraphs (a)
through (d) above. However, the costs
to return employees, who are released
from employment upon completion of
field assignments pursuant to their em-
ployment agreements, are not subject
to the refund or credit requirement of
paragraph (d).
[48 FR 42301, Sept. 19, 1983, as amended at 52
FR 9038, Mar. 20, 1987; 67 FR 43519, June 27,
2002]

31.205-36 Rental costs.

(a) This subsection is applicable to
the cost of renting or leasing real or
personal property acquired under ‘‘op-
erating leases’ as defined in Statement
of Financial Accounting Standards No.
13 (FAS-13), Accounting for Leases.
Compliance with 31.205-11(m) requires
that assets acquired by means of cap-
ital leases, as defined in FAS-13, shall
be treated as purchased assets; i.e., be
capitalized and the capitalized value of
such assets be distributed over their
useful lives as depreciation charges, or
over the lease term as amortization
charges, as appropriate (but see sub-
paragraph (b)(4) below).

(b) The following costs are allowable:

(1) Rental costs under operating
leases, to the extent that the rates are
reasonable at the time of the lease de-
cision, after consideration of (i) rental
costs of comparable property, if any;
(ii) market conditions in the area; (iii)
the type, life expectancy, condition,
and value of the property leased; (iv)
alternatives available; and (v) other
provisions of the agreement.

(2) Rental costs under a sale and
leaseback arrangement only up to the
amount the contractor would be al-
lowed if the contractor retained title.

(3) Charges in the nature of rent for
property between any divisions, sub-
sidiaries, or organization under com-
mon control, to the extent that they do
not exceed the normal costs of owner-
ship, such as depreciation, taxes, insur-
ance, facilities capital cost of money,
and maintenance (excluding interest or
other unallowable costs pursuant to
part 31), provided that no part of such
costs shall duplicate any other allowed
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cost. Rental cost of personal property
leased from any division, subsidiary, or
affiliate of the contractor under com-
mon control, that has an established
practice of leasing the same or similar
property to unaffiliated lessees shall be
allowed in accordance with subpara-
graph (b)(1) above.

(4) Rental costs under leases entered
into before March 1, 1970 for the re-
maining term of the lease (excluding
options not exercised before March 1,
1970) to the extent they would have
been allowable under Defense Acquisi-
tion Regulation (Formerly ASPR) 15—
205.34 or Federal Procurement Regula-
tions section 1-15.205-34 in effect Janu-
ary 1, 1969.

(c) The allowability of rental costs
under unexpired leases in connection
with terminations is treated in 31.205-
42(e).

[48 FR 42301, Sept. 19, 1983, as amended at 51
FR 2665, Jan. 17, 1986; 61 FR 69288, Dec. 31,
1996]

31.205-37 Royalties and other costs for
use of patents.

(a) Royalties on a patent or amorti-
zation of the cost of purchasing a pat-
ent or patent rights necessary for the
proper performance of the contract and
applicable to contract products or
processes are allowable unless—

(1) The Government has a license or
the right to a free use of the patent;

(2) The patent has been adjudicated
to be invalid, or has been administra-
tively determined to be invalid;

(3) The patent is considered to be un-
enforceable; or

(4) The patent is expired.

(b) Care should be exercised in deter-
mining reasonableness when the royal-
ties may have been arrived at as a re-
sult of less-than-arm’s-length bar-
gaining; e.g., royalties—

(1) Paid to persons, including cor-
porations, affiliated with the con-
tractor;

(2) Paid to unaffiliated parties, in-
cluding corporations, under an agree-
ment entered into in contemplation
that a Government contract would be
awarded; or

(3) Paid under an agreement entered
into after the contract award.

(c) In any case involving a patent for-
merly owned by the contractor, the
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royalty amount allowed should not ex-
ceed the cost which would have been
allowed had the contractor retained
title.

(d) See 31.109
agreements.

31.205-38 Selling costs.

(a) Selling is a generic term encom-
passing all efforts to market the con-
tractor’s products or services, some of
which are covered specifically in other
subsections of 31.205. Selling activity
includes the following broad cat-
egories:

(1) Advertising.

(2) Corporate image enhancement in-
cluding broadly-targeted sales efforts,
other than advertising.

(3) Bid and proposal costs.

(4) Market planning.

(5) Direct selling.

(b) Advertising costs are defined at
31.205-1(b) and are subject to the allow-
ability provisions of 31.205-1 (d) and (f).
Corporate image enhancement activi-
ties are included within the definitions
of public relations at 31.205-1(a) and en-
tertainment at 31.205-14 and are subject
to the allowability provisions at 31.205—
1 (e) and (f) and 31.205-14, respectively.
Bid and proposal costs are defined at
31.205-18 and have their allowability
controlled by that subsection. Market
planning involves market research and
analysis and generalized management
planning concerned with development
of the contractor’s business. The allow-
ability of long-range market planning
costs is controlled by the provisions of
31.205-12. Other market planning costs
are allowable to the extent that they
are reasonable and not in excess of the
limitations of subparagraph (c)(2) of
this subsection. Costs of activities
which are correctly classified and dis-
allowed under cost principles ref-
erenced in this paragraph (b) are not to
be reconsidered for reimbursement
under any other provision of this sub-
section.

(c)(1) Direct selling efforts are those
acts or actions to induce particular
customers to purchase particular prod-
ucts or services of the contractor. Di-
rect selling is characterized by person-
to-person contact and includes such ac-
tivities as familiarizing a potential
customer with the contractor’s prod-
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ucts or services, conditions of sale,
service capabilities, etc. It also in-
cludes mnegotiation, liaison between
customer and contractor personnel,
technical and consulting activities, in-
dividual demonstrations, and any other
activities having as their purpose the
application or adaptation of the con-
tractor’s products or services for a par-
ticular customer’s use. The cost of di-
rect selling efforts is allowable if rea-
sonable in amount.

(2) The costs of broadly targeted and
direct selling efforts and market plan-
ning other than long-range, that are
incurred in connection with a signifi-
cant effort to promote export sales of
products normally sold to the U.S.
Government, including the costs of ex-
hibiting and demonstrating such prod-
ucts, are allowable on contracts with
the U.S. Government provided the
costs are allocable, reasonable, and
otherwise allowable under this subpart
31.2.

(d) The costs of any selling efforts
other than those addressed in para-
graphs (b) or (c¢) of this subsection are
unallowable.

(e) Costs of the type identified in
paragraphs (b), (¢), and (d) of this sub-
section are often commingled on the
contractor’s books in the selling ex-
pense account because these activities
are performed by the sales depart-
ments. However, identification and seg-
regation of unallowable costs is re-
quired under the provisions of 31.201-6
and 48 CFR 9904.405, and such costs are
not allowable merely because they are
incurred in connection with allowable
selling activities.

(f) Notwithstanding any other provi-
sion of this subsection, sellers’ or
agents’ compensation, fees, commis-
sions, percentages, retainer or broker-
age fees, whether or not contingent
upon the award of contracts, are allow-
able only when paid to bona fide em-
ployees or established commercial or
selling agencies maintained by the con-
tractor for the purpose of securing
business.

[61 FR 12301, Apr. 9, 1986, as amended at 52
FR 19805, May 27, 1987; 55 FR 38517, Sept. 18,
1990; 56 FR 151563, Apr. 15, 1991; 57 FR 39591,
Aug. 31, 1992; 59 FR 11387, Mar. 10, 1994; 61 FR
39189, July 26, 1996; 62 FR 12704, Mar. 17, 1997]
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