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final agency decision or by final dis-
position of the matter by court deci-
sion if suit is filed. The foregoing pro-
cedures may be modified in accordance
with agency regulations implementing
the Freedom of Information Act (b
U.S.C. 552) if necessary to respond to a
request thereunder. In addition, the
contractor is not precluded from bring-
ing a claim under the Contract Dis-
putes Act, including pursuant to the
Disputes clause of this contract if ap-
plicable, that may arise as the result of
the Government’s action to remove or
ignore any markings on data, unless
such action occurs as the result of a
final disposition of the matter by a
court of competent jurisdiction.

(i) Omitted or incorrect notices. (1)
Data delivered under a contract con-
taining the clause at 52.227-14, Rights
in Data—General, without a limited
rights notice or restricted rights no-
tice, and without a copyright notice,
will be presumed to have been deliv-
ered with unlimited rights, and the
Government assumes no liability for
the disclosure, use, or reproduction of
such data. However, to the extent the
data has not been disclosed without re-
striction outside the Government, the
contractor may within 6 months (or a
longer period approved by the con-
tracting officer for good cause shown)
request permission of the contracting
officer to have omitted limited rights
or restricted rights notices, as applica-
ble, placed on qualifying data at the
contractor’s expense, and the con-
tracting officer may agree to so permit
if the contractor (i) identifies the data
for which a notice is to be added or cor-
rected, (ii) demonstrates that the omis-
sion of the proposed notice was inad-
vertent, (iii) establishes that use of the
proposed notice is authorized, and (iv)
acknowledges that the Government has
no liability with respect to any disclo-
sure or use of any such data made prior
to the addition of the notice or result-
ing from the omission of the notice.

(2) The contracting officer may also
(i) permit correction, at the contrac-
tor’s expense, of incorrect notices if
the contractor identifies the data on
which correction of the notice is to be
made, and demonstrates that the cor-
rect notice is authorized, or (ii) correct
any incorrect notices.
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(j) Inspection of data at the contractor’s
facility. Contracting officers may ob-
tain the right to inspect data at the
contractor’s facility by use of Alternate
V, which adds paragraph (j) to provide
that right in the clause at 52.227-14,
Rights in Data—General. Agencies may
also adopt Alternate V for general use.
The data subject to inspection may be
data withheld or withholdable under
subparagraph (g)(1) of the clause. Such
inspection may be made by the con-
tracting officer or designee (including
nongovernmental personnel under the
same conditions as the contracting of-
ficer) for the purpose of verifying a
contractor’s assertion regarding the
limited rights or restricted rights sta-
tus of the data, or for evaluating work
performance under the contract. This
right may be exercised up to 3 years
after acceptance of all items to be de-
livered under the contract. The con-
tract may specify data items that are
not subject to inspection under para-
graph (j) (Alternate V). If the contractor
demonstrates to the contracting officer
that there would be a possible conflict
of interest if inspection were made by a
particular representative, the con-
tracting officer shall designate an al-
ternate representative.

[62 FR 18140, May 13, 1987, as amended at 64
FR 10532, Mar. 4, 1999]

27.405 Other data rights provisions.

(a) Production of special works. (1) The
clause at 52.227-17, Rights in Data—
Special Works, is to be used in con-
tracts (or may be made applicable to
portions thereof) that are primarily for
the production or compilation of data
(other than limited rights data or re-
stricted computer software) for the
Government’s own use, or when there
is a specific need to limit distribution
and use of the data and/or to obtain in-
demnity for liabilities that may arise
out of the content, performance, or dis-
closure of the data. Examples are con-
tracts for—

(i) The production of audiovisual
works, including motion pictures or
television recordings with or without
accompanying sound, or for the prepa-
ration of motion picture scripts, musi-
cal compositions, sound tracks, trans-
lation, adaptation, and the like;
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(ii) Histories of the respective agen-
cies, departments, services, or units
thereof;

(iii) Surveys of Government estab-
lishments;

(iv) Works pertaining to the instruc-
tion or guidance of Government offi-
cers and employees in the discharge of
their official duties;

(v) The compilation of reports, books,
studies, surveys, or similar documents
that do not involve research, develop-
ment, or experimental work;

(vi) The collection of data containing
personally identifiable information
such that the disclosure thereof would
violate the right of privacy or publicity
of the individual to whom the informa-
tion relates;

(vii) Investigatory reports;

(viii) The development, accumula-
tion, or compilation of data (other
than that resulting from research, de-
velopment, or experimental work per-
formed by the contractor), the early re-
lease of which could prejudice follow-
on acquisition activities or agency reg-
ulatory or enforcement activities; or

(ix) The development of computer
software programs, where the pro-
gram—

(A) May give a commercial advan-
tage; or;

(B) Is agency mission sensitive, and
release could prejudice agency mission,
programs, or follow-on acquisitions.

(2) The contract may specify the pur-
poses and conditions (including time
limitations) under which the data may
be used, released, or reproduced other
than for contract performance. Con-
tracts for the production of audiovisual
works, sound recordings, etc., may in-
clude limitations in connection with
talent releases, music licenses, and the
like that are consistent with the pur-
poses for which the works are acquired.

(3) Subdivision (¢)(1)(ii) of the clause
at b52.227-17, Rights in Data—Special
Works, which enables the Government
to obtain assignment of copyright in
any data first produced in the perform-
ance of the contract, may be deleted if
the contracting officer determines that
such assignment is not needed to fur-
ther the objectives of the contract.

(4) Paragraph (e) of the clause, which
requires the contractor to indemnify
the Government against any liability
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incurred as the result of any violation
of trade secrets, copyrights, right of
privacy or publicity, or any libelous or
other unlawful matter arising out of or
contained in any production or com-
pilation of data that are subject to the
clause, may be deleted or limited in
scope where the contracting officer de-
termines that, because of the nature of
the particular data involved, such li-
ability will not arise.

(6) When the audiovisual or other
special works are produced to accom-
plish a public purpose other than ac-
quisition for the Government’s own use
(such as for production and distribu-
tion to the public of such works by
other than a Federal agency) agencies
are authorized to modify the Rights in
Data—Special Works clause for use in
such contracts, with rights in data pro-
visions which meet agency mission
needs yet protect free speech and free-
dom of expression, as well as the artis-
tic license of the creator of the work.

(b) Rights relating to existing data other
than limited rights data—(1) Acquisition
of existing audiovisual and similar works.
The clause at 52.227-18, Rights in
Data—Existing Works, is for use in
contracts exclusively for the acquisi-
tion (without modification) of existing
motion pictures, television recordings,
and other audiovisual works; sound re-
cordings; musical, dramatic, and lit-
erary works; pantomimes and choreo-
graphic works; pictorial, graphic, and
sculptural works; and works of a simi-
lar nature. The contract may set forth
limitations consistent with the pur-
poses for which the works covered by
the contract are being acquired. Exam-
ples of these limitations are (i) means
of exhibition or transmission, (ii) time,
(iii) type of audience, and (iv) geo-
graphical location. If the contract re-
quires that works of the type indicated
in subparagraph (b)(1) of this section
are to be modified through editing,
translation, or addition of subject mat-
ter, etc. (rather than purchased in ex-
isting form) the clause at 52.227-17,
Rights in Data—Special Works, is to be
used. (See paragraph (a) of this sec-
tion.)

(2) Acquisition of existing computer soft-
ware. (i) When contracting other than
from GSA’s Multiple Award Schedule
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contracts for the acquisition of exist-
ing computer software (i.e., privately
developed software normally vended
commercially under a license or lease
agreement restricting its use, disclo-
sure, or reproduction), no specific con-
tract clause prescribed in this subpart
need be used, but the contract (or pur-
chase order) must specifically address
the Government’s rights to use, dis-
close and reproduce the software,
which rights must be sufficient for the
Government to fulfill the need for
which the software is being acquired.
Such rights may be negotiated and set
forth in the contract using the guid-
ance concerning restricted rights as set
forth in 27.404(e), or the clause at
52.227-19, Commercial Computer Soft-
ware—Restricted Rights, may be used.
Restricted computer software acquired
under GSA Multiple Award Schedule
contracts and orders are excluded from
this requirement. The guidance con-
cerning rights set forth in 27.404(e), as
well as those in the clause at 52.227-19,
are the minimum rights the Govern-
ment usually should accept. Thus if
greater rights than these minimum
rights are needed, or lesser rights are
to be acquired, they must be nego-
tiated and set forth in the contract (or
purchase order). This includes any ad-
ditions to, or limitations on, the rights
set forth in paragraph (b) of the clause
at 52.227-19 when used. Examples of
greater rights may be those necessary
for networking purposes or use of the
software from remote terminals com-
municating with a host computer
where the software is located. If the
computer software is to be acquired
with unlimited rights, the contract
must also so state. In addition, the
contract must adequately describe the
computer programs and/or data bases,
the form (tapes, punch cards, disk
pack, and the like), and all the nec-
essary documentation pertaining
thereto. If the acquisition is by lease or
license, the disposition of the computer
software (by returning to the vendor or
destroying) at the end of the term of
the lease or license must be addressed.

(ii) If the contract incorporates,
makes reference to, or uses a vendor’s
standard commercial lease, license, or
purchase agreement, such agreement
shall be reviewed to assure that it is
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consistent with subdivision (b)(2)(i) of
this section. Caution should be exer-
cised in accepting a vendor’s terms and
conditions, since they may be directed
to commercial sales and may not be ap-
propriate for Government contracts.
Any inconsistencies in a vendor’s
standard commercial agreement shall
be addressed in the contract and the
contract terms shall take precedence
over the vendor’s standard commercial
agreement. If the clause at 52.227-19,
Commercial Computer Software—Re-
stricted Rights, is used, inconsistencies
in the vendor’s standard commercial
agreement regarding the Government’s
right to use, duplicate or disclose the
computer software are reconciled by
that clause.

(iii) If a prime contractor under a
contract containing the clause at
52.227-14, Rights in Data—General, with
subparagraph (g)(3) (Alternate III) in
the clause, acquires restricted com-
puter software from a subcontractor
(at any tier) as a separate acquisition
for delivery to or for use on behalf of
the Government, the contracting offi-
cer may approve any additions to, or
limitations on the restricted rights in
the Restricted Rights Notice of sub-
paragraph (g)(3) in a collateral agree-
ment incorporated in and made part of
the contract.

(3) Other existing data and works. Ex-
cept for existing audiovisual and simi-
lar works pursuant to subparagraph
(b)(1) of this section, and existing com-
puter software pursuant to subpara-
graph (b)(2) of this section, no clause
contained in this subpart is required to
be included in (i) contracts solely for
the acquisition of books, periodicals,
and other printed items in the exact
form in which such items are to be ob-
tained unless reproduction rights are
to be acquired; or (ii) other contracts
(e.g., contracts resulting from sealed
bidding) that require only existing data
(other than limited rights data) to be
delivered and such data are available
without disclosure prohibitions, unless
reproduction rights to the data are to
be obtained. If the reproduction rights
to the data are to be obtained in any
contract of the type described in sub-
division (b)(3) (i) or (ii) of this section,
such rights must be specifically set
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forth in the contract. No clause con-
tained in this subpart is required to be
included in contracts substantially for
on-line data base services in the same
form as they are normally available to
the general public.

(c) Contracts awarded wunder Small
Business Innovative Research (SBIR) Pro-
gram. The clause at 52.227-20, Rights in
Data—SBIR Program, is for use in all
Phase I and Phase II contracts awarded
under the Small Business Innovative
Research Program (SBIR) established
pursuant to Pub. L. 97-219 (the Small
Business Innovation Development Act
of 1982). The clause is limited to use
solely in contracts awarded under the
SBIR Program, and is the only data
rights clause to be used in such con-
tracts.

[62 FR 18140, May 13, 1987, as amended at 63
FR 34077, June 22, 1998]

27.406 Acquisition of data.

(a) General. (1) It is the Government’s
practice to determine, to the extent
feasible, its data requirements in time
for inclusion in solicitations. The data
requirements may be subject to revi-
sion during contract mnegotiations.
Since the preparation, reformatting,
maintenance and updating, cataloging,
and storage of data represents an ex-
pense to both the Government and the
contractor, efforts should be made to
keep the contract data requirements to
a minimum, consistent with the pur-
poses of the contract.

(2) To the extent feasible, all known
data requirements, including the time
and place for delivery and any limita-
tions and restrictions to be imposed on
the contractor in the handling of the
data, shall be specified in the contract.
Further, and to the extent feasible, in
major system acquisitions, data re-
quirements shall be set out as separate
contract line items. In establishing the
contract data requirements and in
specifying data items to be delivered
by a contractor, agencies may, con-
sistent with subparagraph (a)(1) of this
section, develop their own contract
schedule provisions in agency proce-
dures (including data requirements
lists) for listing, specifying, identifying
source, assuring delivery, and handling
any data required to be delivered, first
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produced, or specifically used in the
performance of the contract.

(3) Data delivery requirements should
normally not require that a contractor
provide the Government, as a condition
of the procurement, unlimited rights in
data that qualify as limited rights data
or restricted computer software. Rath-
er, form, fit, and function data may be
furnished with unlimited rights in lieu
of the qualifying data, or the quali-
fying data may be furnished with lim-
ited rights or restricted rights if need-
ed (see 27.404 (d) and (e)). If greater
rights are needed such need should be
clearly set forth in the solicitation and
the contractor fairly compensated for
such greater rights.

(b) Additional data requirements. (1)
Recognizing that in some contracting
situations, such as experimental, devel-
opmental, research, or demonstration
contracts, it may not be feasible to as-
certain all the data requirements at
the time of contracting, the clause at
52.227-16, Additional Data Require-
ments, may be used to enable the sub-
sequent ordering by the contracting of-
ficer of additional data first produced
or specifically used in the performance
of such contracts as the actual require-
ments become known. The clause shall
normally be used in solicitations and
contracts involving experimental, de-
velopmental, research or demonstra-
tion work (other than basic or applied
research to be performed under a con-
tract solely by a university or college
when the contract amount will be
$500,000 or less) unless all the require-
ments for data are believed to be
known at the time of contracting and
specified in the contract. If the con-
tract is for basic or applied research to
be performed by a university or col-
lege, and the contracting officer be-
lieves the contract effort will in the fu-
ture exceed $500,000, even though the
initial award does not, the contracting
officer may include the clause in the
initial award.

(2) Data may be ordered under the
clause at 52.227-16, Additional Data Re-
quirements, at any time during con-
tract performance or within a period of
3 years after acceptance of all items to
be delivered under the contract. The
contractor is to be compensated for
converting the data into the prescribed

523



