
508

48 CFR Ch. 1 (10–1–02 Edition)27.304–3

the agency clause shall be made appli-
cable to that portion. In such situa-
tions, the remaining portion of the 
work (for the agency awarding the con-
tract) shall likewise be identified and 
the appropriate patent rights clause (if 
required) shall be made applicable to 
that remaining portion. 

(3) If the request states that an agen-
cy clause is not required in any result-
ing contract, then the appropriate pat-
ent rights clause shall be used, if a pat-
ent rights clause is required. 

(b) Where use of the specified clause, 
or any modification, waiver, or omis-
sion of the Government’s rights under 
any provisions therein, requires a writ-
ten determination, the reporting of 
such determination, or a deviation, if 
any such acts are required in accord-
ance with 27.303(d)(2), it shall be the re-
sponsibility of the requesting agency 
to make such determination, submit 
the required reports, and obtain such 
deviations, in consultation with the 
contracting agency, unless otherwise 
agreed between the contracting and re-
questing agencies. However, a devi-
ation to a specified clause of the re-
questing agency shall not be made 
without prior approval of that agency. 

(c) The requesting agency may re-
quire, and provide instructions regard-
ing, the forwarding or handling of any 
invention disclosures or other report-
ing requirements of the specified 
clauses. Normally the requesting agen-
cy shall be responsible for the handling 
of any disclosed inventions, including 
the filing of patent applications where 
the Government receives title, and the 
custody, control, and licensing thereof, 
unless provided otherwise in the in-
structions or other agreements with 
the contracting agency. 

[49 FR 12974, Mar. 30, 1984, as amended at 54 
FR 25068, June 12, 1989 and 55 FR 25525, June 
21, 1990]

27.304–3 Contracts for construction 
work or architect-engineer services. 

(a) If a solicitation or contract for 
construction work or architect-engi-
neer services has as a purpose the per-
formance of experimental, develop-
mental, or research work or test and 
evaluation studies involving such work 
and calls for, or can be expected to in-
volve, the design of a Government fa-

cility or of novel structures, machines, 
products, materials, processes, or 
equipment (including construction 
equipment), it shall include a patent 
rights clause selected in accordance 
with the policies and procedures of this 
subpart 27.3. 

(b) A solicitation or contract for con-
struction work or architect-engineer 
services that calls for or can be ex-
pected to involve only standard types of 
construction to be built by previously 
developed equipment, methods, and 
processes shall not include a patent 
rights clause. The term standard types 
of construction means construction in 
which the distinctive features, if any, 
in all likelihood will amount to no 
more than— 

(1) Variations in size, shape, or ca-
pacity of otherwise structurally ortho-
dox and conventionally acting struc-
tures or structural groupings; or 

(2) Purely artistic or esthetic (as dis-
tinguished from functionally signifi-
cant) architectural configurations and 
designs of both structural and non-
structural members or groupings, 
which may or may not be sufficiently 
novel or meritorious to qualify for de-
sign protection under the design patent 
or copyright laws.

27.304–4 Subcontracts. 
(a) The policies and procedures cov-

ered by this subpart apply to all con-
tracts at any tier. Hence, a contractor 
awarding a subcontract and a subcon-
tractor awarding a lower-tier sub-
contract that has as a purpose the con-
duct of experimental, developmental, 
or research work is required to deter-
mine the appropriate patent rights 
clause to be included that is consistent 
with these policies and procedures. 
Generally, the clause at either 52.227–
11, 52.227–12, or 52.227–13 is to be used 
and will be so specified in the patent 
rights clause contained in the higher-
tier contract, but the contracting offi-
cer may direct the use of a particular 
patent rights clause in any lower-tier 
contract in accordance with the poli-
cies and procedures of this subpart. For 
instance, when the clause at 52.227–13 is 
in the prime contract because the work 
is to be performed overseas, any sub-
contract with a nonprofit organization 
would contain the clause at 52.227–11. 
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