Federal Acquisition Regulation

27.205 Adjustment of royalties.

(a) If at any time the contracting of-
ficer has reason to believe that any
royalties paid, or to be paid, under an
existing or prospective contract or sub-
contract are inconsistent with Govern-
ment rights, excessive, or otherwise
improper, the facts shall be promptly
reported to the office having cog-
nizance of patent matters for the con-
tracting activity concerned. The cog-
nizant office shall review the royalties
thus reported and such royalties as are
reported under 27.204 and 27.206 and, in
accordance with agency procedures,
shall either recommend appropriate ac-
tion to the contracting officer or, if au-
thorized, shall take appropriate action.

(b) In coordination with the cog-
nizant office, the contracting officer
shall promptly act to protect the Gov-
ernment against payment of royalties
on supplies or services—

(1) With respect to which the Govern-
ment has a royalty-free license;

(2) At a rate in excess of the rate at
which the Government is licensed; or

(3) When the royalties in whole or in
part otherwise constitute an improper
charge.

(c) In appropriate cases, the con-
tracting officer in coordination with
the cognizant office shall obtain a re-
fund pursuant to any refund of royal-
ties clause in the contract (see 27.206)
or negotiate for a reduction of royal-
ties.

(d) For guidance in evaluating infor-
mation furnished pursuant to 27.204 and
27.205(a) above, see 31.205-37 and 31.311-
34. See also 31.109 regarding advance
understandings on particular cost
items, including royalties.

27.206 Refund of royalties.

27.206-1 General.

When a fixed-price contract is nego-
tiated under circumstances that make
it questionable whether or not substan-
tial amounts of royalties will have to
be paid by the contractor or a subcon-
tractor, such royalties may be included
in the target or contract price, pro-
vided the contract specifies that the
Government will be reimbursed the
amount of such royalties if they are
not paid. Such circumstances might in-
clude, for example, either a pending

27.207-1

Government anti-trust action or pro-
spective litigation on the validity of a
patent or patents or on the enforce-
ability of an agreement (upon which
the contractor or subcontractor bases
the asserted obligation) to pay the roy-
alties to be included in the target or
contract price.

27.206-2 Clause for refund of royalties.

The contracting officer shall insert
the clause at 52.227-9, Refund of Royal-
ties, in negotiated fixed-price contracts
and solicitations contemplating such
contracts if the contracting officer de-
termines that circumstances make it
questionable whether or not substan-
tial amounts of royalties will have to
be paid by the contractor or a subcon-
tractor at any tier.

27.207 Classified contracts.

27.207-1 General.

(a) Unauthorized disclosure of classi-
fied subject matter, whether in patent
applications or resulting from the
issuance of a patent, may be a viola-
tion of 18 U.S.C. 792 et seq. (Espionage
and Censorship), and related statutes,
and may be contrary to the interests of
national security.

(b) Upon receipt from the contractor
of a patent application, not yet filed,
that has been submitted by the con-
tractor in compliance with paragraph
(a) or (b) of the clause at 52.227-10, Fil-
ing of Patent Applications—Classified
Subject Matter, the contracting officer
shall ascertain the proper security
classification of the patent application.
Upon a determination that the applica-
tion contains classified subject matter,
the contracting officer shall inform the
contractor of any instructions deemed
necessary or advisable relating to
transmittal of the application to the
United States Patent Office in accord-
ance with procedures in the National
Industrial Security Program Operating
Manual. If the material is classified Se-
cret or higher, the contracting officer
shall make every effort to notify the
contractor of the determination within
30 days, pursuant to paragraph (a) of
the clause.

(c) In the case of all applications
filed under the provisions of this sec-
tion 27.207, the contracting officer,
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