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Alternatively, transfers of these
securities or assets may be effected by
share exchanges, share distributions or
dividends followed by contribution of
these securities or assets to the receiving
entity, or by mergers or liquidations, or
otherwise, and Applicants request
approval for these forms of restructuring
transactions as well.

Applicants state that the corporate
reorganizations or restructurings of
Nonutility Subsidiaries and Nonutility
Investments would be undertaken in
order to eliminate corporate
complexities, to combine related
business segments for staffing and
management purposes, to eliminate
administrative costs, to achieve tax
savings, or for other ordinary and
necessary business purposes.
Applicants state that none of these
reorganizations or restructurings will
involve the sale or other disposition of
any utility assets of the Utility
Subsidiaries or any corporate
reorganization involving the Utility
Subsidiaries, nor does the approval
sought in this subsection extend to the
acquisitions of any new businesses or
activities not constituting an Authorized
Nonutility Business.

D. Payment of Dividends by Nonutility
Subsidiaries

To the extent not otherwise exempt
under the Act, Applicants request
authority for each Nonutility Subsidiary
and KO, South Construction, and Tri-
State to declare and pay dividends out
of capital or unearned surplus to its
respective parent company, where
permitted under applicable corporate
law, and where the dividend will not be
detrimental to the financial integrity or
working capital of any company in the
Cinergy holding company system.
Additionally, Applicants state that,
without further approval of the
Commission, no Nonutility Subsidiary
will declare or pay any dividend out of
capital or unearned surplus if that
Nonutility Subsidiary derives any
material part of its revenues from sales
of goods, services, electricity or natural
gas to any of the Utility Subsidiaries or
if at the time of the declaration or
payment such Nonutility Subsidiary has
negative retained earnings.

E. Exemptions from Section 13(b)

Applicants request authority for
Nonutility Subsidiaries to enter into
agreements to perform services
Applicants request authority for
Nonutility Subsidiaries to perform
certain services (namely, project
development services and
administrative services and other

support services) 1° for any Nonutility
Subsidiary within any of the five
categories enumerated immediately
below at fair market prices determined
without regard to cost, and therefore
request an exemption from section 13(b)
and the cost standards of rules 90 and
91.

(i) A FUCO or an EWG that derives no
part of its income, directly or indirectly,
from the generation, transmission, or
distribution of electric energy for sale
within the United States;

(ii) An EWG that sells electricity at
market-based rates which have been
approved by the Federal Energy
Regulatory Commission (“FERC”) or an
appropriate state public utility
commission, provided that the
purchaser of the EWG’s electricity is not
an affiliated public utility or an affiliate
that re-sells such power to an affiliated
public utility;

(iii) A “qualifying facility” (“QF”), as
defined under the Public Utility
Regulatory Policies Act of 1978, as
amended (“PURPA”), that sells
electricity exclusively at rates
negotiated at arm’s length to one or
more industrial or commercial
customers purchasing such electricity
for their own use and not for resale, or
to an electric utility company other than
an affiliated electric utility at the
purchaser’s “avoided cost” determined
under PURPA;

(iv) An EWG or a QF that sells
electricity at rates based upon its costs
of service, as approved by FERC or any
state public utility commission having
jurisdiction, provided that the purchaser
of the electricity is not an affiliated
public utility; or

(v) A Nonutility Subsidiary that is a
Rule 58 Company or any other
Nonutility Subsidiary that (a) is
partially owned, provided that the
ultimate purchaser of goods or services
is not an affiliated public utility, (b) is
engaged solely in the business of
developing, owning, operating and/or
providing services or goods to
Nonutility Subsidiaries described in (i)

15 Applicants state that project developmental
services are anticipated to include such services as
research and due diligence with respect to potential
projects and transactions, preparation of bid
documents, investment proposals, customer
proposals and the like, preliminary engineering,
construction, licensing and operational studies and
analyses, acquisitions of options, and other legal,
accounting, marketing, engineering, financial and
similar services relating to acquisitions of project
investments and consummating transactions with
customers. Applicants state that administrative and
other support services include without limitation
overall strategic planning, operations and
maintenance, environmental, information systems,
engineering and construction, risk management,
marketing, finance, legal, accounting, employment
and tax.

through (iv) above or (c) does not derive,
directly or indirectly, any part of its
income from sources within the United
States and is not a public utility
company operating within the United
States.

For the Commission by the Division of

Investment Management, pursuant to
delegated authority.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 03—29511 Filed 11-25-03; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,?2
notice is hereby given that on
September 12, 2003, the Chicago Board
Options Exchange, Inc. (“CBOE” or
“Exchange”) filed with the Securities
and Exchange Commission
(“Commission”) the proposed rule
change as described in Items I, IT and IIT
below, which Items have been prepared
by the CBOE. On November 18, 2003,
the CBOE filed Amendment No. 1 to the
proposed rule change.3 The Commission
is publishing this notice to solicit
comments on the proposed rule change,
as amended, from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange hereby proposes to
amend certain of its rules to provide for
the listing and trading of options on
several volatility indexes; specifically:
the CBOE Volatility Index (“VIX”); the
CBOE Nasdaq 100 Volatility Index
(“VXN”’); and the CBOE Dow Jones
Industrial Average” Volatility Index
(“VXD”). Options on each index would

1U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See letter from Jim Flynn, Attorney, CBOE, to
Florence Harmond, Senior Special Counsel,
Division of Market Regulation (‘“Division”),
Commission, dated November 18, 2003
(“Amendment No. 1”’). Amendment No. 1 revises
the original rule filing by defining the reporting
authority and terms of these index option contracts,
including that the interval between strike prices
shall be no less than $2.50, and accordingly
replaces CBOE’s original Exhibit A.
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be cash-settled and will have European-
style expiration. The text of the
proposed rule change is available at the
Office of the Secretary, CBOE, and at the
Commission.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
CBOE included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. The CBOE has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of the proposed rule
change is to permit the Exchange to list
and trade cash-settled, European-style
options on the VIX, VXN, and VXD. The
calculation of each index is based on a
recently developed methodology that
builds upon the calculation of the
original CBOE Market Volatility Index,
which is based on S&P 100" Index
option (“OEX”) quotes. Introduced by
CBOE in September 2003, the revised
VIX is an index that uses the quotes of
certain S&P 500 IndexO (“SPX’’0)
option series to derive a measure of the
volatility of the U.S. equity market. It
provides investors with up-to-the-
minute market estimates of expected
volatility by extracting implied
volatilities from real-time index option
bid/ask quotes. The VIX is quoted in
percentage points per annum. For
example, an index level of 30.34 (the
closing value from December 31, 2002)
represents an annualized volatility of
30.34%. This new methodology will
also be used to calculate VXN and VXD
values.

Index Design and Calculation

Each index—VIX, VXN, and VXD—
will be calculated using real-quotes of
the nearby and second nearby index
puts and calls of the SPX, the Nasdaq
100 Index (“NDX’”’), and the Dow Jones
Industrial Index (“DJX’”’), respectively.
For options on each respective volatility
index, the nearby index option series
are defined as the series with the
shortest time to expiration, but with at
least eight (8) calendar days to
expiration. The second nearby index

option series are the series for the
subsequent expiration month. Thus,
with eight days left to expiration, an
index will “roll” to the second and third
contract months.

For each contract month, CBOE will
determine the at-the-money strike price.
It will then select the at-the-money and
out-of-the money series with non-zero
bid prices and determine the midpoint
of the bid-ask quote for each of these
series. The midpoint quote of each
series is then weighted so that the
further away that series is from the at-
the-money strike, the less weight that is
accorded to the quote. Then, to compute
the index level, CBOE will calculate a
volatility measure for the nearby options
and then for the second nearby options.
This is done using the weighted mid-
point of the prevailing bid-ask quotes
for all included option series with the
same expiration date. These volatility
measures are then interpolated to arrive
at a single, constant 30-day measure of
volatility.

As described above, each volatility
index option will be structured as an
option on a group of securities, namely
options on the SPX, NDX, or DJX
indexes and by extension the stocks
underlying each respective index. The
CBOE will use the actual quotes of
specific index options to derive each
corresponding volatility index. The
underlying index options themselves
are securities and are based on an index
of the broader number of underlying
securities.* Thus, the pricing
components underlying the Index
options will include the SPX, NDX, or
DJX options and, by extension, the
component stocks of each index. These
pricing components will provide a
measure of the volatility of price
movements of the SPX, NDX, or DJX
stock indexes. This structure is similar
to the approach used by CBOE for its
interest rate options.? Those products
use the quotes of debt securities to
derive an interest rate yield, which is
converted into a measure that serves as
the underlying for options. In the case
of Index options, quotes from index
option securities, which reflect a
measure of stock price movements of
the SPX, NDX and DJX stocks, will be
used to derive a measure of volatility
that will be the underlying for the
respective volatility index options.

The CBOE will compute each index
on a real-time basis throughout each
trading day, from 8:30 AM until 3:15

4500 securities in the SPX, 100 securities in the
NDX, etc.

5 See Securities Exchange Act Release Nos. 26938
(June 15, 1989), 54 FR 26285 (June 22, 1989); and
33106 (October 26, 1993), 54 FR 58358 (November
1, 1993).

PM (Chicago Time) CST. CBOE has
calculated historical index values for
the new VIX back to January 2, 1990. As
of December 31, 2002, the closing values
for each respective index were as
follows: (1) VIX: 30.34; (2) VXN: 46.94;
and (3) VXD: 31.81. Volatility index
levels will be calculated by CBOE and
disseminated at 15-second intervals to
market information vendors via the
Options Price Reporting Authority
(“OPRA”).

Index Option Trading

Strike prices will be set to bracket the
index in 2% point increments; thus, the
interval between strike prices will be no
less than $2.50.6 The minimum tick size
for series trading below $3 will be 0.05
and for series trading above $3 the
minimum tick will be 0.10. The trading
hours for options on the volatility
indexes will be from 8:30 a.m. to 3:15
p.m. (Chicago Time) CST.?

Exercise and Settlement

The proposed options on each index
will expire 30 days prior to the
expiration date of the options used in
the calculation of that index. For
example, September 2003 VIX options
would expire on Wednesday, September
17, 2003, exactly 30 days prior to the
expiration of the October 2003 SPX
options, which would be the only
options used in the VIX calculation on
that date. Trading in the expiring
contract month will normally cease at
3:15 PM (Chicago Time) (CST) on the
last day of trading. Exercise will result
in delivery of cash on the business day
following expiration. VIX, VXN and
VXD options will be A.M.-settled. The
exercise settlement value will be
determined by a Special Opening
Quotation (“SOQ”) of each respective
volatility index calculated from the
sequence of opening prices of the
options that comprise that index. The
opening price for any series in which
there is no trade shall be the average of
that option’s bid price and ask price as
determined at the opening of trading.

The exercise-settlement amount is
equal to the difference between the
exercise-settlement value and the
exercise price of the option, multiplied
by $100. When the last trading day is
moved because of Exchange holidays,
the last trading day for expiring options

6 See supra note 3.

7 See Exhibit B to the proposed rule change filed
by CBOE, presents proposed contract specifications
for VIX options, Exhibit C presents proposed
contract specifications for VXN options; and,
Exhibit D presents proposed contract specifications
for VXD options, of the proposed rule filing, which
set out the contract specifications for each product.
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will be the day immediately preceding
the last regularly-scheduled trading day.

Surveillance

The Exchange states that it will use
the same surveillance procedures
currently utilized for each of the
Exchange’s other index options to
monitor trading in options on each
volatility index. The Exchange
represents that these surveillance
procedures are adequate to monitor the
trading of options on these volatility
index. For surveillance purposes, the
Exchange will have complete access to
information regarding trading activity in
the pertinent underlying securities.

Position Limits

The Exchange proposes to establish
position limits for options on each
volatility index—VIX, VXN and VXD—
at 25,000 contracts on either side of the
market and no more than 15,000 of such
contracts may be in series in the nearest
expiration month.8 The Exchange states
that this is consistent with Exchange
Rule 24.4 (Position Limits for Broad-
Based Index Options).

Exchange Rules Applicable

Except as modified herein, the
Exchange Rules in Chapter XXIV will be
applicable to the VIX, VXN, and VXD
options. Each volatility index will be
classified as a “broad-based index” and,
under CBOE margin rules, specifically,
Exchange Rule 12.3(c)(5)(A), the margin
requirement for a short put or call on
the respective volatility indexes shall be
100% of the current market value of the
contract plus up to 15% of the
respective underlying index value.

Additionally, CBOE affirms that it
possesses the necessary systems
capacity to support new series that
would result from the introduction of
VIX, VXN and VXD options. CBOE also
has been informed that OPRA has the
capacity to support such new series.?

2. Statutory Basis

CBOE believes that the proposed rule
change, as amended, is consistent with
Section 6(b) of the Act 10 in general and
furthers the objectives of Section
6(b)(5),1* in particular, in that it will
permit trading in options based VIX,
VXN, and VXD on the volatility indices
pursuant to rules designed to prevent
fraudulent and manipulative acts and
practices and to promote just and

8 This is consistent with Exchange 24.4 (Position
Limits for Broad-Based Index Options).

9 See Exhibit E to the proposed rule change filed
by CBOE, which set out the contract specifications
for each product.

1015 U.S.C. 78f(b).

1115 U.S.C. 78£(b)(5).

equitable principles of trade, and
thereby will provide investors with the
ability to invest in options based on an
additional index.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

CBOE does not believe that the
proposed rule change will impose any
burden on competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

No written comments were solicited
or received with respect to the proposed
rule change.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the CBOE consents, the
Commission will:

A. By order approve the proposed rule
change, or

B. Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change, as amended, is consistent with
the Act. Persons making written
submissions should file six copies
thereof with the Secretary, Securities
and Exchange Commission, 450 Fifth
Street, NW, Washington, DC 20549-
0609. Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the Exchange. All
submissions should refer to File No.
SR-CBOE-2003—40 and should be
submitted by December 17, 2003.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.12
Margaret H. McFarland,

Deputy Secretary.
[FR Doc. 03—29577 Filed 11-25-03; 8:45 am]
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Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934 (the
“Act”),1 and Rule 19b—4 thereunder,?
notice is hereby given that on October
28, 2003, the National Association of
Securities Dealers, Inc. (“NASD”),
through its subsidiary, The Nasdaq
Stock Market, Inc. (“Nasdaq”), filed
with the Securities and Exchange
Commission (‘“Commission’’) the
proposed rule change as described in
Items I, I1, and III below, which Items
have been prepared by Nasdaq. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

Nasdagq is filing a proposed rule
change to establish a Nasdaq Official
Opening Price that would be made
available for wholly voluntary use by
NASD members and the public. Nasdaq
represents that it would calculate and
disseminate the Nasdaq Official
Opening Price using its proprietary
systems, and that the Nasdaq Official
Opening Price would not affect the
dissemination of last sale information
pursuant to the national market system
plan governing trading of Nasdaq
securities, the Nasdaq UTP Plan.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
Nasdaq included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed

1217 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
117 CFR 240.19b—4.



