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16 See, e.g., Securities Exchange Act Release No. 
43100 (July 31, 2000), 65 FR 48778 (August 9, 
2000).

17 See Amendment No. 5.

18 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 15 U.S.C. 78s(b)(3)(A)(ii).
4 17 CFR 240.19b–4(f)(2).
5 Nasdaq is also submitting a proposed rule 

change to establish an identical fee for non-
members. See SR–NASD–2003–54.

contracts for which the trading crowd 
can compete.16 The Amex facilitation 
program guarantees an allocation of no 
more than 40% of an order to a member 
firm seeking to facilitate an order. 
Moreover, the Amex rule includes a 
provision that limits the number of 
contracts to be allocated to the 
facilitating firm and the specialist in the 
aggregate to no more than 40% of the 
order. The rule for which the Amex 
seeks permanent approval is consistent 
with the Commission’s position with 
respect to participation guarantees.

The language that the Amex proposes 
to add to the rule would clarify that, if 
the facilitating firm has participated in 
the 20% of the contracts to which it is 
entitled when the order is traded at the 
best bid or offer provided by the trading 
crowd in response to the floor broker’s 
initial request for a market, the 
specialist would be allocated either the 
greater of 20% of the executed contracts 
or a share of the executed contracts that 
have been divided equally among the 
specialist and other participants in the 
trade. This provision is consistent with 
the Commission’s position regarding 
participation guarantees and comports 
with the Commission’s understanding of 
how the Amex rule was to be applied 
when the Commission approved the 
rule on a pilot basis. 

As noted above, the Exchange has 
requested that the Commission grant 
accelerated approval to the proposed 
rule change. The Exchange states that 
the pilot program has been in effect for 
almost three years without incident and 
that substantially similar rules are in 
place at the Chicago Board Options 
Exchange, the Pacific Exchange, and the 
International Securities Exchange.17 The 
Exchange adds that accelerated approval 
would obviate the need to extend the 
pilot program beyond its current 
expiration date of April 7, 2003.

The Commission finds good cause, 
consistent with Sections 6(b) and 
19(b)(2) of the Act, for approving the 
proposed rule change prior to the 
thirtieth day after the date of 
publication of the notice of filing thereof 
in the Federal Register. The proposal 
raises no new regulatory issue and will 
make permanent a pilot program that 
comports with the facilitation cross 
rules of other exchanges. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change (SR–Amex–2000–
49), as amended, be, and hereby is, 
approved on an accelerated basis.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.18

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 03–8997 Filed 4–11–03; 8:45 am] 
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April 8, 2003. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 24, 
2003, the National Association of 
Securities Dealers, Inc. (‘‘NASD’’), 
through its subsidiary, The Nasdaq 
Stock Market, Inc. (‘‘Nasdaq’’), filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II and III below, which Items 
have been prepared by Nasdaq. Nasdaq 
has designated this proposal as one 
establishing or changing a due, fee or 
other charge imposed by the self-
regulatory organization under section 
19(b)(3)(A)(ii) of the Act 3 and Rule 19b–
4(f)(2) thereunder,4 which renders the 
proposed rule change effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Nasdaq proposes to modify Nasdaq 
Test Facility pricing under Rule 7050 
for NASD members.5 Nasdaq will 
implement the proposed rule change on 
April 1, 2003. The text of the proposed 
rule change is below. Proposed new 
language is in italics; proposed 
deletions are in [brackets].
* * * * *

7050. Other Services 

(a) No change. 
(b) No change. 
(c) No change. 
(d) Nasdaq Testing Facility [(NTF)] 
(1) Subscribers that conduct tests of 

their computer-to-computer interface 
(CTCI), NWII application programming 
interface (API), or market data vendor 
feeds through the Nasdaq Testing 
Facility (NTF) [of The Nasdaq Stock 
Market, Inc. (Nasdaq)] shall pay the 
following charges:
$285/hour—For an Active Connection 

for CTCI/NWII API testing [between 9 
a.m. and 5 p.m. E.T. on business days] 
during the normal operating hours of 
the NTF;

$75/hour—For an Idle Connection for 
CTCI/NWII API testing during the 
normal operating hours of the NTF, 
unless such an Idle Connection is over 
a dedicated circuit;

No charge—For an Idle Connection for 
CTCI/NWII API testing if such an Idle 
Connection is over a dedicated circuit 
during the normal operating hours of 
the NTF; 

$333/hour—For CTCI/NWII API testing 
(for both Active and Idle Connections) 
at all [other] times other than the 
normal operating hours of the NTF 
[on business days, or on weekends 
and holidays]. 
(2)(A) An ‘‘Active Connection’’ 

commences when the user begins to 
send and/or receive a transaction to and 
from the NTF and continues until the 
earlier of disconnection or the 
commencement of an Idle Connection. 

(B) An ‘‘Idle Connection’’ commences 
after a Period of Inactivity and 
continues until the earlier of 
disconnection or the commencement of 
an Active Connection. If a Period of 
Inactivity occurs immediately after 
subscriber’s connection to the NTF is 
established and is then immediately 
followed by an Idle Connection, then 
such Period of Inactivity shall also be 
deemed a part of the Idle Connection. 

(C) A ‘‘Period of Inactivity’’ is an 
uninterrupted period of time of 
specified length when the connection is 
open but the NTF is not receiving from 
or sending to subscriber any 
transactions. The length of the Period of 
Inactivity shall be such period of time 
between 5 minutes and 10 minutes in 
length as Nasdaq may specify from time 
to time by giving notice to users of the 
NTF.

(3) The foregoing hourly fees shall not 
apply to market data vendor feed 
testing, or testing occasioned by: 

(A) new or enhanced services and/or 
software provided by Nasdaq[.] or 
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6 15 U.S.C. 78o–3.
7 15 U.S.C. 78o–3(b)(5).

8 15 U.S.C. 78s(b)(3)(A)(ii).
9 17 CFR 240.19b–4(f)(2).

(B) modifications to software and/or 
services initiated by Nasdaq in response 
to a contingency[.]; or 

(C) testing by a subscriber of a Nasdaq 
service that the subscriber has not used 
previously, except if more than 30 days 

have elapsed since the subscriber 
commenced the testing of such Nasdaq 
service. 

([3]4) Subscribers that conduct CTCI/
API or market data vendor feed tests 
using a dedicated circuit shall pay a 

monthly fee, in addition to any 
applicable hourly fee described in 
section (d)(1) above, in accordance with 
the following schedule:

Service Description [Proposed] price 

NTF Market Data ......................................... Test Market Data Vendor Feeds over a 56kb dedicated circuit ... $1,100/circuit/month. 
NTF NWII API ............................................. NWII API service to an onsite test SDP over a 56kb dedicated 

circuit.
$1,100/circuit/month. 

NTF CTCI .................................................... CTCI service over a 56kb dedicated circuit .................................. $1,100/circuit/month. 
NTF Test Suite ............................................ NWII API service and CTCI service over two 56kb circuits (128 

kb).
$1,800/2 circuits/month. 

NTF Circuit Installation ................................ Installation of any service option including SDP configuration ..... $700/circuit/installation. 

([4]5) New NTF subscribers that sign 
a one-year agreement for dedicated 
testing service shall be eligible to 
receive 90-calendar days free dedicated 
testing service. 

([5]6) ‘‘New NTF subscribers’’ are 
subscribers that 

(A) have never had dedicated testing 
service; or 

(B) have not had dedicated testing 
service within the last 6 calendar 
months.
* * * * *

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
Nasdaq included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. Nasdaq has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements.

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The proposed rule change seeks to 
make certain modifications to the 
pricing of testing services provided 
through the Nasdaq Test Facility 
(‘‘NTF’’). The objectives of the pricing 
changes are to reduce barriers to entry 
for new Nasdaq subscribers and to 
address feedback from subscribers 
regarding current test fees. In some 
instances, the current charges are not 
cost efficient for subscribers, and as a 
consequence, firms may choose not to 
test through NTF or elect not to connect 
to Nasdaq’s systems at all. The proposed 
rule change seeks to encourage 

subscribers to make greater use of 
Nasdaq services. 

The proposed rule distinguishes 
between active and idle connections to 
the NTF. An active connection is in 
effect while transactions are actually 
being transmitted and for a brief period 
of inactivity thereafter. The existing 
hourly rate ($285 per hour) remains 
unchanged with respect to the times 
when the connection is active during 
the NTF’s normal operating hours. 
However, if no transactions are being 
transmitted over an open connection, 
then, after a certain period of inactivity, 
that connection would be deemed idle 
and a newly established lower rate ($75 
per hour) will apply. Initially, the 
period during which a connection needs 
to remain inactive before it will be 
deemed idle will be 10 minutes. 
However, Nasdaq reserves the right to 
adjust this time within a range of 5 to 
10 minutes by giving notice of the 
change to NTF subscribers. The idle 
connection rate will not apply outside 
of NTF’s normal operating hours, when 
the existing rate ($333 per hour) remains 
unchanged for both active and idle 
connections. 

The proposed rule also eliminates idle 
connection charges during the NTF’s 
normal operating hours for NTF 
subscribers with dedicated circuit 
connections and waives hourly charges 
during the times over an initial 30-day 
period when a subscriber is using NTF 
to test a Nasdaq service that the 
subscriber has not used previously. 

2. Statutory Basis 
Nasdaq believes that the proposed 

rule change is consistent with the 
provisions of section 15A of the Act,6 
including section 15A(b)(5) of the Act,7 
which requires that the rules of the 
NASD provide for the equitable 
allocation of reasonable dues, fees and 
other charges among members and 

issuers and other persons using any 
facility or system which the NASD 
operates or controls. By adopting a 
pricing structure that is responsive to 
subscriber needs and market demands, 
the proposed rule supports efficient use 
of existing systems and ensures that the 
charges associated with such use are 
allocated equitably.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

Nasdaq does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

Written comments were neither 
solicited nor received.

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The proposed rule change has become 
immediately effective pursuant to 
section 19(b)(3)(A)(ii) of the Act,8 and 
subparagraph (f)(2) of Rule 19b–4 
thereunder,9 in that it establishes or 
changes a due, fee, or other charge 
imposed by the self-regulatory 
organization. At any time within 60 
days of the filing of such proposed rule 
change, the Commission may summarily 
abrogate the rule change if it appears to 
the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
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10 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.

3 The rule text provided herein includes 
corrections of typographical errors from the rule 
text that Nasdaq submitted in Exhibit 1 of the 
proposed rule change. Telephone conversation 
between Peter R. Geraghty, Associate Vice President 
and Associate General Counsel, Office of General 
Counsel, Nasdaq, and Tim Fox, Attorney, Division 
of Market Regulation, Commission on April 7, 2003.

* The 80% test will be applied on a quarterly 
basis, and will be phased in as follows: For the 
calendar quarters commencing on October 1, 2001; 
January 1, 2002; April 1, 2002; July 1, 2002; and 
October 1, 2002; any participant may register in any 
eligible security as a Primex Auction Market Maker 
and maintain that status during such calendar 
quarters without regard to the percentage of its 
orders it submits to the System for such security 
during that time, provided it also satisfies all other 
requirements of a Primex Auction Market Maker 
pursuant to these rules. 

Beginning with the calendar quarter that 
commences on January 1, 2003, a participant 
previously registered as a Primex Auction Market 
Maker for a particular security may maintain its 
status as such until March 30, 2003 only if it 
submitted at least 50% of its Mandatory Eligible 
Orders during the calendar quarter that commences 
on October 1, 2002 (or during such portion of the 
calendar quarter that commences on October 1, 
2002 in which the participant was so registered if 
the participant registered in mid quarter), provided 
it also satisfies all other requirements of a Primex 
Auction Market Maker pursuant to these rules. A 
participant that is newly registering as a Primex 
Auction Market Maker for a particular security any 
time after the start of the calendar quarter that 
commences on January 1, 2003 may maintain its 
status as such until the end of the calendar quarter 
in which it registered without regard to the 
percentage of its orders it submits to the System for 
such security during that time. 

Beginning with the calendar quarter that 
commences on April 1, 2003, and each calendar 
quarter thereafter, a participant previously 
registered as a Primex Auction Market Maker for a 
particular security may maintain its status as such 
until the end of that calendar quarter only if it 
submitted at least 80& of its Mandatory Eligible 
Orders during the previous calendar quarter (or 
during the portion of such previous calendar 
quarter in which it was so registered if the 
participant registered in mid quarter), provided it 
also satisfies all other requirements of a Primex 
Auction Market Maker pursuant to these rules.]

including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549–0609. Copies of 
the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to File No. 
SR–NASD–2003–53 and should be 
submitted by May 5, 2003.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.10

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 03–9036 Filed 4–11–03; 8:45 am] 
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April 8, 2003. 
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and rule 19b–4 2 thereunder, 
notice is hereby given that on March 27, 
2003, the National Association of 
Securities Dealers, Inc. (‘‘NASD’’), 
through its subsidiary, the Nasdaq Stock 
Market, Inc. (‘‘Nasdaq’’), submitted to 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by Nasdaq. The 
Commission is publishing this notice to 

solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Nasdaq is filing this proposed rule 
change in order to eliminate the 
requirement that Primex Auction 
System Market Makers (‘‘PAMMs’’) 
submit a minimum percentage of certain 
orders to the Primex Auction System 
(‘‘Primex’’ or ‘‘System’’) in order to 
retain their status as PAMMs. 

The text of the proposed rule change 
appears below. Proposed new language 
is underlined; proposed deletions are in 
brackets. 

5010. NASDAQ Application of the 
Primex Auction System 

5011. Definitions 
For purposes of this Rule Series, 

unless the context requires otherwise:
* * * * *

(a) [‘‘Mandatory Eligible Order’’ 
means a public customer order, as more 
fully defined in rule 5020, that a Primex 
Auction Market Maker must submit to 
the System for exposure in order for the 
Primex Auction Market Maker to 
maintain its status as such, subject to 
any exclusions or minimum permissible 
amount provided therein.] Reserved.
* * * * *

5020. Market Maker Participation 3

(a) No Changes. 
(b) With respect to each security in 

which a Participant is registered as a 
Primex Auction Market Maker, the 
Participant shall: 

(1) if the security is a Nasdaq-listed 
security, be registered as a Nasdaq 
market maker (1) if the security is a 
Nasdaq-listed security, be registered as 
a Nasdaq market maker in such security 
(or become so registered), and at all 
times comply with all applicable NASD 
rules and interpretations relating to 
Nasdaq market makers, including the 
requirement to enter and maintain
two-sided quotations in Nasdaq for such 
security, subject to the excused 
withdrawal procedures set forth in Rule 
4619; 

(2) if the security is an ITS/CAES 
eligible security, be registered as an ITS/
CAES Market Maker (or become so 
registered) in such security, and at all 
times comply with all applicable NASD 

rules and interpretations relating to ITS/
CAES Market Makers, including the 
requirement to enter and maintain two-
sided quotations in CQS for such 
security, subject to the excused 
withdrawal procedures set forth in Rule 
6350; and 

[(3) submit to the Application a 
minimum of 80%* of the number of its 
Mandatory Eligible Orders (including 
customer orders of another broker-
dealer that has directed such orders to 
the Participant) as soon as practicable 
upon receipt by the Participant, for the 
purpose of exposing such orders to the 
Primex Crowd. Mandatory Eligible 
Orders do not include:

(A) Any customer order that is greater 
than 1099 shares at origination, except 
that nothing in these rules prohibits a 
Participant from submitting orders of 
greater size at any time; 

(B) Any customer order that, when 
initially received by the Participant, is 
a Fixed Price Order with a specified 
price that is not eligible for acceptance 
by the Application because it is priced 
outside the NBBO and is not otherwise 
marketable pursuant to Rule 5013(a)(2), 
regardless of whether or not the order 
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