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(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating risk of, loss,
compromise, or unauthorized disclosure of
Restricted Data or other information
classified as Confidential.

(ii) Failure to promptly report alleged or
suspected violations of laws, regulations, or
directives pertaining to the safeguarding of
Restricted Data or other classified
information.

(iii) Failure to identify or timely execute
corrective actions to mitigate or eliminate
identified vulnerabilities and reduce residual
risk relating to the protection of Restricted
Data or other classified information in
accordance with the contractor’s Safeguards
and Security Plan or other security plan, as
applicable.

(iv) Contractor actions that result in
performance failures which unto themselves
pose minor risk, but when viewed in the
aggregate indicate degradation in the
integrity of the contractor’s safeguards and
security management system relating to the
protection of Restricted Data and other
classified information.

(End of Clause)

Alternate I (JAN 2004). As prescribed in 48
CFR 970.1504-5(c)(2), replace paragraphs (a),
(b)(1), (b)(2), and (b)(3) of the basic clause
with the following paragraphs (a), (b)(1),
(b)(2), and (b)(3) and delete paragraph (d).

(a) General. (1) The payment of earned fee,
fixed fee, profit, or share of cost savings
under this contract is dependent upon the
contractor’s or contractor employees’
compliance with the terms and conditions of
this contract relating to environment, safety
and health (ES&H), which includes worker
safety and health (WS&H), including
performance under an approved Integrated
Safety Management System (ISMS).

(2) The ES&H performance requirements of
this contract are set forth in its ES&H terms
and conditions, including the DOE approved
contractor ISMS or similar document.
Financial incentives for timely mission
accomplishment or cost effectiveness shall
never compromise or impede full and
effective implementation of the ISMS and
full ES&H compliance.

(3) If the contractor does not meet the
performance requirements of this contract
relating to ES&H during any performance
evaluation period established under the
contract pursuant to the clause of this
contract entitled, “Total Available Fee: Base
Fee Amount and Performance Fee Amount,”
otherwise earned fee, fixed fee, profit or
share of cost savings may be unilaterally
reduced by the contracting officer.

(b) Reduction Amount. (1) The amount of
earned fee, fixed fee, profit, or share of cost
savings that may be unilaterally reduced will
be determined by the severity of the
performance failure pursuant to the degrees
specified in paragraph (c) of this clause.

(2) If a reduction of earned fee, fixed fee,
profit, or share of cost savings is warranted,
unless mitigating factors apply, such
reduction shall not be less than 26 percent
nor greater than 100 percent of the amount
of earned fee, fixed fee, profit, or the
contractor’s share of cost savings for a first
degree performance failure, not less than 11

percent nor greater than 25 percent for a
second degree performance failure, and up to
10 percent for a third degree performance
failure.

(3) In determining the amount of the
reduction and the applicability of mitigating
factors, the contracting officer must consider
the contractor’s overall performance in
meeting the ES&H requirements of the
contract. Such consideration must include
performance against any site specific
performance criteria/requirements that
provide additional definition, guidance for
the amount of reduction, or guidance for the
applicability of mitigating factors. In all
cases, the contracting officer must consider
mitigating factors that may warrant a
reduction below the applicable range (see 48
CFR 970.1504—1-2). The mitigating factors
include the following.

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to
anticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and
response to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute
performance) of ES&H and compliance in
related areas.

(v) Contractor demonstration to the
Contracting Officer’s satisfaction that the
principles of industrial ES&H standards are
routinely practiced (e.g., Voluntary
Protection Program Star Status, or ISO 14000
Certification).

(vi) Event caused by “Good Samaritan” act
by the contractor (e.g., offsite emergency
response).

(vii) Contractor demonstration that a
performance measurement system is
routinely used to improve and maintain
ES&H performance (including effective
resource allocation) and to support DOE
corporate decision-making (e.g., policy,
ES&H programs).

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
is functioning that demonstrably affects
continuous improvement in ES&H by use of
lessons-learned and best practices inter- and
intra-DOE sites.

Alternate II (JAN 2004). As prescribed in
48 CFR 970.1504-5(c)(3), insert the following
as paragraphs (e) and (f) in contracts awarded
on a cost-plus-award fee, incentive fee or
multiple fee basis (if Alternate I is also used,
redesignate the following as paragraphs (d)
and (e)).

(e) Minimum requirements for specified
level of performance. (1) At a minimum the
contractor must perform the following:

(i) The requirements with specific
incentives which do not require the
achievement of cost efficiencies in order to
be performed at the level of performance set
forth in the Statement of Work, Work
Authorization Directive, or similar document
unless an otherwise minimum level of
performance has been established in the
specific incentive;

(ii) All of the performance requirements
directly related to requirements specifically
incentivized which do not require the
achievement of cost efficiencies in order to

be performed at a level of performance such
that the overall performance of these related
requirements is at an acceptable level; and

(iii) All other requirements at a level of
performance such that the total performance
of the contract is not jeopardized.

(2) The evaluation of the Contractor’s
achievement of the level of performance shall
be unilaterally determined by the
Government. To the extent that the
Contractor fails to achieve the minimum
performance levels specified in the Statement
of Work, Work Authorization Directive, or
similar document, during the performance
evaluation period, the DOE Operations/Field
Office Manager, or designee, may reduce any
otherwise earned fee, fixed fee, profit, or
shared net savings for the performance
evaluation period. Such reduction shall not
result in the total of earned fee, fixed fee,
profit, or shared net savings being less than
25 percent of the total available fee amount.
Such 25 percent shall include base fee, if
any.

(f) Minimum requirements for cost
performance. (1) Requirements incentivized
by other than cost incentives must be
performed within their specified cost
constraint and must not adversely impact the
costs of performing unrelated activities.

(2) The performance of requirements with
a specific cost incentive must not adversely
impact the costs of performing unrelated
requirements.

(3) The contractor’s performance within
the stipulated cost performance levels for the
performance evaluation period shall be
determined by the Government. To the extent
the contractor fails to achieve the stipulated
cost performance levels, the DOE Operations/
Field Office Manager, or designee, may
reduce in whole or in part any otherwise
earned fee, fixed fee, profit, or shared net
savings for the performance evaluation
period. Such reduction shall not result in the
total of earned fee, fixed fee, profit or shared
net savings being less than 25 percent of the
total available fee amount. Such 25 percent
shall include base fee, if any.
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SUMMARY: NMFS closes the commercial
fishery for red snapper in the exclusive
economic zone (EEZ) of the Gulf of
Mexico. NMFS has determined that the
fall portion of the annual commercial
quota for red snapper will be reached on
December 7, 2003. This closure is
necessary to protect the red snapper
resource.

DATES: Closure is effective noon, local
time, December 7, 2003, until noon,
local time, on February 1, 2004.

FOR FURTHER INFORMATION CONTACT: Phil
Steele, telephone 727-570-5305, fax
727-570-5583, e-mail
Phil.Steele@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
and is implemented under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622. Those
regulations set the commercial quota for
red snapper in the Gulf of Mexico at
4.65 million 1b (2.11 million kg) for the
current fishing year, January 1 through
December 31, 2003. The red snapper
commercial fishing season is split into
two time periods, the first commencing

at noon on February 1 with two-thirds
of the annual quota (3.10 million 1b
(1.41 million kg)) available, and the
second commencing at noon on October
1 with the remainder of the annual
quota available. During the commercial
season, the red snapper commercial
fishery opens at noon on the first of
each month and closes at noon on the
10th of each month, until the applicable
commercial quotas are reached.

Under 50 CFR 622.43(a), NMFS is
required to close the commercial fishery
for a species or species group when the
quota for that species or species group
is reached, or is projected to be reached,
by filing a notification to that effect in
the Federal Register. Based on current
statistics, NMFS has determined that the
available fall commercial quota of 1.60
million 1b (0.73 million kg) for red
snapper will be reached when the
fishery closes at noon on December 7,
2003. Accordingly, the commercial
fishery in the EEZ in the Gulf of Mexico
for red snapper will remain closed until
noon, local time, on February 1, 2004.
The operator of a vessel with a valid reef
fish permit having red snapper aboard
must have landed and bartered, traded,
or sold such red snapper prior to noon,
local time, December 7, 2003.

During the closure, the bag and
possession limits specified in 50 CFR
622.39(b) apply to all harvest or

possession of red snapper in or from the
EEZ in the Gulf of Mexico, and the sale
or purchase of red snapper taken from
the EEZ is prohibited. In addition, the
bag and possession limits for red
snapper apply on board a vessel for
which a commercial permit for Gulf reef
fish has been issued, without regard to
where such red snapper were harvested.
However, the bag and possession limits
for red snapper apply only when the
recreational quota for red snapper has
not been reached and the bag and
possession limit has not been reduced to
zero. The 2003 recreational red snapper
season opened on April 21, 2003, and
closed on October 31, 2003. The
prohibition on sale or purchase does not
apply to sale or purchase of red snapper
that were harvested, landed ashore, and
sold prior to noon, local time, December
7, 2003, and were held in cold storage
by a dealer or processor.

Classification

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Dated: December 4, 2003.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
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