
PATTON B 0 6 6 S w  
25SD M Street, NW 

Washington, DC 20037-1350 

A T T l R l t Y S  A1 L A W  202-457-6000 

Facsimile202.4575315 

w.pattonboggs.com 

August 3 0,2005 

The Honorable Elaine L. (:ha0 
U.S. Department of Labor 
Frances Perkins Building 
200 Constitution Avenue, IUW 
Washington, DC 2021 0 

Assistant Secretary David (3. Dye 
Mine Safety and Health Administration 
1 100 Wilson Boulevard 
Arlington, VA 22209 

Deputy Director Jay Mattois 
Program Evaluation and Information Resources 
Mine Safety and Health Administration 
1 100 Wilson Boulevard 
Arlington, VA 22209 

Re: MSHA Diesel Exhaust Rule: Petition For Expedited Data Quality Act Corrections 

Dear Secretary Chao, Assistant Secretary Dye, and Deputy Director Mattos: 

The MARG Diesel Coalitio:nl respectfully submits this Petition for expedited correction of 
information disseminated by the Mine Safety Health Administration ("MSHA") in their Federal 
Register Notices of June 6, :2005, "Diesel Particulate Matter Exposure of Underground Metal and 
Nonmetal Miners" (70 Fed. Reg. 32868-32968) and January 19,2001, "Diesel Particulate Matter 
Exposure of Underground Metal and Nonmetal Miners" (66 Fed. Reg. 5706-5755). 

We urge expedited review, correction of the record, and the grant of our concurrent Petition For 
An Emergency Stay (Exhibit I), pending withdrawal of the January 19,2006 Total Carbon (TC) 
future Final Limit, publishetl in 2001. We also urge your concurrence with Congressional requests 
and appropriations report dtrectives that any h a 1  limit be informed by the CDC NIOSH/NCI 
multi- d o n  dollar study of the potential health effects of dlesel exposure on 14,000 former and 
current miners, expected to be completed in 2006-7. See eg., Exhibits 2-5. 

The Coalition, composed compauies and theu trade associations, is a party in the underlying rulemakmg prcceedmg 
and a party in the circuit court of appeal challenges to the rules sought to be corrected by this Petition. 
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Secretary Chao, Assistant Secretary Dye and Deputy Director Mattos 
August 10,2005 
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EXHIBIT 1 

August 8,2005 

2550 M Street, NW 
Washington, DC 20037-1350 

202-457-6000 

Facsimile 202-457-6315 

www.pattonboggs.com 

The Honorable Elaine L. C'bao 
U.S. Department of Labor 
200 Constitution Avenue, NW 
Washington, DC 2021 0 

Howard M. Radzely 
Solicitor, U.S. Depattment of Labor 
200 Constitution Avenue, NW 
Washington, DC 2021 0 

Re: Petition For An Emergency Stay of the Effective Date of MSHA Jan 19,2006 Diesel 
Exhaust Limit 

Dear Secretary Chao and Solicitor Radzely: 

The MARG Diesel Coalition1 ("MARG" or "Coalition'? respectfully Petitions the Department of 
Labor (DOL), Federal Mine Safety and Health Administration (MSHA) to publish an immediate, 
emergency stay of the 160 Microgram Total Carbon (TC) "Final Limit," 30 CFR § 57.5060 @), 
for diesel particulate in underground metal and non metal mines, pending r u l d g  to 
accomplish its withdrawal. The Coalition futrher Petitions the Secretary to base any new hnal 
limit on the multi-million dollar study of 14,000 current and former miners underway by NlOSH 
and NCI, designed to determine if there are potential health effects caused by diesel particulate, 
and if so, the safe exposure level. The study is scheduled for completion and Congressional 
review in the House of Representatives Committee on Education and the Workforce in 2006-7. 
Basing the Final Limit on the study complies with the direction provided by Congress in its 
appropriations reports, and in bipartisan letters to DOL from United States Senators Reid, Enzi, 
Thomas, and Craig, and others, attached hereto as Congressional Exhibits 1-4. 

Pending completion of the NIOSHINCI study, and any rulemaking supported by its findings, we 
furthes: Petition the Secretary to extend the effective date of the 308 Microgram Elemental 
Carbon (EC) ''Interim Limit," adopted on June 6,2005,70 FR 32868, and to grant compliance 
extensions, when feasible controls are not available. 

1 The Codtion is a party in the 2001 and 2005 court challenges to the MSHA diesel exhaust rules and its manbess 
operate facilities cooperating in the NIOSH/NCI study of potential health effects discussed huein. 
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WUHWOTC~. a m i o l ~ ~ ~  
February 14 ,  3001 

The Honorable Elaine Chro 
Unite Stater Department of Labor 
2 0 0  Ccnatitution Avcauo, NW 
Washington D. C .  20210 

Dear Secretary Cbo: 

.on January 19, 2001, the. -Hint Safety and Health Adnini~trat icn 
a final rule ertablishing a diosel pazticulare s tandud 

for unde-ound miner I 30  C m  Prrt 57)  . We agroa .it is m x t n m m 2 y  
important to protect miners from any potential health rimk pored by 
diese l  exhaust, but are concerned w i t h  the.circumscancsm under which 
this rule was fiaalizcd. 

Reeearch is ccrrently ongoing through the N a t i o ~ l  Institute of 
~ccupational Safrty and Wealth tNIOSB) and +be D e o e r t  Rmmoarch 
Institute of Nevada (DRIl focused on the invest igat ion of undergmund 
mine dismal cucpoeurr rieka. Cangre86 in the Fiscal Y e a r  2000 Labor 
Apprapriation rocogninmd t h i m  ongoing rerauch rm pertinoat to t h e ,  
completion of the rulemaking. We believe t h i n  reoearch could errpurl 
the integrity of ahe milemaking and the f inal izat ion of this rule, 
abeent coneideration of t k  NIOSW/DRI data, to bc prematum. 

  any of the underclignad Senators made this point to the Department of 
Labor in a letter conveyed June 3 0 ,  2 0 0 0 .  Werecamended the rule b m  
ieeued following coupletion and review of the NXOSH mtudy even if 
that meant temporarily delaying fiarl promulgation. Unfortunately, 
w e  receivad no reply from the Department, except in the f o m  of the 
final rule ae publiehad in the Federal Register. We are concerned. 
that th i s  rule, laeking the input of the NIOSH study. may be 
scientifically unaouad and mubject to a etrong challenge. 

We repeat  that PO thm Department compliem vith Preaidcnt Buah'm 
regulatory review paan, this p u t f c u l a r  rulemaking be atayed or 
withdrawn pending the completion and analysis of the NIOSH mtudy. We 
seek only to enaurc that the rulemaking is scientifically sound, 
sufficiently protective of underground mine workers, and 
complementary of the efforto acro~o the Federal governmaat to protect 
thm public from hazardo associated with &emel particulate. 

we apprmciate your conmideratioa of thin requrmt and look foward ta 
working with you to rmoalvr thim ieaur. 

Sincerely, 










