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Foreword

This booklet was prepared by the Employee Benefits Security Administration of
the U.S. Department of Labor in an effort to address many of the questionsthat have
been raised concerning the effect of the Employee Retirement Income Security Act
(ERISA) on Federal and State regulation of “ multiple employer welfare arrange-
ments’ (MEWAS). It isthe hope of the Department that the information contained in
this booklet will not only provide a better understanding of the scope and effect of
ERISA coverage, but also will serveto facilitate State regulatory and enforcement
efforts, aswell as Federa-State coordination, in the MEWA area.



Introduction

For many years, promoters and others have established and operated mul-
tiple employer welfare arrangements (MEWAS), also described as “ multiple
employer trusts’ or “METSs,” as vehicles for marketing health and welfare benefits
to employersfor their employees. Promoters of MEWAS have typically repre-
sented to employers and State regulators that the MEWA is an employee benefit
plan covered by the Employee Retirement Income Security Act (ERISA) and,
therefore, exempt from State insurance regulation under ERISA’s broad preemp-
tion provisions.

By avoiding State insurance reserve, contribution and other requirements
applicable to insurance companies, MEWAS are often able to market insurance
coverage at rates substantially below those of regulated insurance companies,
thus, in concept, making the MEWA an attractive alternative for those small
businesses finding it difficult to obtain affordable health care coverage for their
employees. In practice, however, a number of MEWAS have been unable to pay
claims as aresult of insufficient funding and inadequate reserves. Or in the worst
situations, they were operated by individuals who drained the MEWA's assets
through excessive administrative fees and outright embezzlement.

Prior to 1983, a number of States attempted to subject MEWASs to State
insurance law requirements, but were frustrated in their regulatory and enforce-
ment efforts by MEWA -promoter claims of ERISA-plan status and Federal pre-
emption. In many instances MEWAS, while operating as insurers, had the appear-
ance of an ERISA-covered plan — they provided the same benefits as ERISA-
covered plans, benefits were typically paid out of the same type of tax-exempt
trust used by ERISA-covered plans, and, in some cases, filings of ERISA-
required documents were made to further enhance the appearance of ERISA-plan
status. MEWA-promoter claims of ERISA-plan status and claims of ERISA
preemption, coupled with the attributes of an ERISA plan, too often served to
impede State efforts to obtain compliance by MEWASs with State insurance laws.

Recognizing that it was both appropriate and necessary for States to be able
to establish, apply and enforce State insurance laws with respect to MEWAS, the
U.S. Congress amended ERISA in 1983, as part of Public Law 97-473, to provide
an exception to ERISA's broad preemption provisions for the regulation of
MEWASs under State insurance laws.



While the 1983 ERISA amendments were intended to remove Federa pre-
emption as an impediment to State regulation of MEWAS, it is clear that MEWA
promoters and others have continued to create confusion and uncertainty as to the
ability of Statesto regulate MEWAS by claiming ERISA coverage and protection
from State regulation under ERISA’s preemption provisions. Obviously, to the
extent that such claims have the effect of discouraging or delaying the application
and enforcement of State insurance laws, the MEWA promoters benefit and those
dependent on the MEWA for their health care coverage bear the risk.

This booklet isintended to assist State officials and othersin addressing
ERISA-related issues involving MEWASs. The Employee Benefits Security
Administration has attempted in this booklet to provide a clear understanding of
ERISA’'s MEWA provisions, and the effect of those provisions on the respective
regulatory and enforcement roles of the Department of Labor and the States in the
MEWA area. Such understanding should not only facilitate State regulation of
MEWAS, but should also enhance Federal-State coordination efforts with respect
to MEWASs and, in turn, ensure that employees of employers participating in
MEWAs are afforded the benefit of the safeguards intended under both ERISA
and State insurance laws.

Thefirst part of this booklet, Regulation of Multiple Employer Welfare
Arrangements under ERISA, focuses on what constitutes an ERISA-covered
plan and the regulatory and enforcement authority of the Department of Labor
over such plans. The second part of the booklet, Regulation of Multiple Em-
ployer Welfare Arrangements under State Insurance L aws, focuses on what is
and what is not a MEWA and the extent to which States are permitted to regulate
MEWASs that are also ERISA-covered welfare benefit plans.



Regulation of Multiple Employer Welfare
Arrangements under ERISA

The U.S. Department of Labor, through the Employee Benefits Security
Administration (EBSA), is responsible for the administration and enforcement of
the provisions of Title| of ERISA (29 U.S.C. 81001 et seq.). In general, ERISA
prescribes minimum participation, vesting and funding standards for private-
sector pension benefit plans and reporting and disclosure, claims procedure,
bonding and other requirements which apply to both private-sector pension plans
and private-sector welfare benefit plans. ERISA also prescribes standards of
fiduciary conduct which apply to persons responsible for the administration and
management of the assets of employee benefit plans subject to ERISA.

ERISA covers only those plans, funds, or arrangements that constitute an
“employee welfare benefit plan,” as defined in ERISA Section 3(1), or an “em-
ployee pension benefit plan,” as defined in ERISA Section 3(2). By definition,
MEWASs do not provide pension benefits; therefore, only those MEWAS that
constitute “employee welfare benefit plans’ are subject to ERISA’s provisions
governing employee benefit plans.

Prior to 1983, if a MEWA was determined to be an ERISA-covered plan,
State regulation of the arrangement would have been precluded by ERISA’s
preemption provisions. On the other hand, if the MEWA was not an ERISA-
covered plan, which was generally the case, ERISA’s preemption provisions did
not apply and States were free to regulate the entity in accordance with applicable
State law. Asaresult of the 1983 MEWA amendments to ERISA, discussed in
detail later in this booklet, States are now free to regulate MEWA s whether or not
the MEWA may also be an ERISA-covered employee welfare benefit plan.

Under current law, a MEWA that constitutes an ERISA-covered planis
required to comply with the provisions of Title | of ERISA applicable to employee
welfare benefit plans, in addition to any State insurance laws that may be appli-
cabletothe MEWA. If aMEWA is determined not to be an ERISA-covered plan,
the persons who operate or manage the MEWA may nonethel ess be subject to
ERISA's fiduciary responsibility provisionsif such persons are responsible for, or



exercise control over, the assets of ERISA-covered plans. In both situations, the
Department of Labor would have concurrent jurisdiction with the State(s) over
the MEWA.

The following discussion provides a general overview of the factors consid-
ered by the Department of Labor in determining whether an arrangement is an
“employee welfare benefit plan” covered by ERISA, the requirements applicable
to welfare plans under Title | of ERISA, and the regulation of persons who admin-
ister and operate MEWAS as fiduciaries to ERISA-covered welfare plans.

J What is an “employee welfare benefit plan”?

The term “employee welfare benefit plan” (or welfare plan) isdefined in
Section 3(1) of ERISA, 29 U.S.C. 81002(1), asfollows:

any plan, fund, or program which was heretofore or is hereafter
established or maintained by an employer or by an employee
organization, or by both, to the extent that such plan, fund, or
program was established or is maintained for the purpose of
providing for its participants or their beneficiaries, through the
purchase of insurance or otherwise, (A) medical, surgical, or
hospital care or benefits, or benefits in the event of sickness,
accident, disability, death or unemployment, or vacation benefits,
apprenticeship or other training programs, or day care centers,
scholarship funds, or prepaid legal services, or (B) any benefit
described in section 302(c) of the Labor Management Relations
Act, 1947 (other than pensions on retirement or death, and
insurance to provide such pensions).

(Emphasis supplied.)

A determination as to whether a particular arrangement meets the statutory
definition of “welfare plan,” typically involves atwo-step analysis. Thefirst part
of the analysis involves a determination as to whether the benefit being provided
is a benefit described in Section 3(1). The second part of the analysisinvolves a
determination as to whether the benefit arrangement is established or maintained
by an “employer” or an “employee organization.” Each of these stepsisdis-
cussed below.



(3 Is there a plan, fund or program providing a benefit described in
Section 3(1)?

A plan, fund or program will be considered an ERISA-covered welfare plan
only to the extent it provides one or more of the benefits described in Section
3(1).

Asreflected in the definition of “welfare plan,” the benefits included as
welfare plan benefits are broadly described and wide ranging in nature. By
regulation, the Department of Labor has provided additional clarifications as to
what are and are not benefits described in Section 3(1) (See: 29 CFR §2510.3-1).
In most instances, however, it will be fairly clear from the facts whether a benefit
described in Section 3(1) is being provided to participants.

For example, the provision of virtually any type of health, medical, sickness,
or disability benefit will be the provision of abenefit described in Section 3(1).
Where thereis an employer or employee organization providing one or more of
the described benefits, the Department has generally held that thereisa*plan,”
regardless of whether the program of benefitsiswritten or informal, funded (i.e.,
with benefits provided through atrust or insurance) or unfunded (i.e., with ben-
efits provided from the general assets of the employer or employee organization),
offered on aroutine or ad hoc basis, or islimited to a single employee-participant.

If it is determined that a Section 3(1) benefit is being provided, a determina-
tion then must be made as to whether the benefit is being provided by a plan
“established or maintained by an employer or by an employee organization, or by
both.” Under Section 3(1), a plan, even though it provides a benefit described in
Section 3(1), will not be deemed to be an ERISA-covered employee welfare
benefit plan unlessit is established or maintained by an employer (as defined in
ERISA Section 3(5)), or by an employee organization (as defined in ERISA
Section 3(4)), or by both an employer and employee organization.

For example, MEWA s provide benefits described in Section 3(1) (e.g.,
medical and hospital benefits), but MEWAS generally are not established or
maintained by either an employer or employee organization and, for that reason,
do not constitute ERISA-covered plans.



[ What is an “employer”?

The term “employer” is defined in Section 3(5) of ERISA, 29 U.S.C.
§1002(5), to mean:

any person acting directly as an employer, or indirectly in the
interest of an employer, in relation to an employee benefit plan;
and includes a group or association of employers acting for an
employer in such capacity.

Under the definition of “employer,” an employee welfare benefit plan might
be established by a single employer or by a group or association of employers
acting on behalf of its employer-members with respect to the plan. “Employer”
statusisrarely an issue where only a single employer isinvolved in the provision
of welfare benefitsto employees. However, questions frequently are raised as to
whether a particular group or association constitutes an “employer” for purposes
of Section 3(5).

In order for agroup or association to constitute an “employer” within the
meaning of Section 3(5), there must be a bona fide group or association of em-
ployers acting in the interest of its employer-members to provide benefits for their
employees. Inthisregard, the Department has expressed the view that where
severa unrelated employers merely execute identically worded trust agreements
or similar documents as a means to fund or provide benefits, in the absence of
any genuine organizational relationship between the employers, no employer
group or association exists for purposes of Section 3(5). Similarly, where mem-
bership in a group or association is open to anyone engaged in a particular trade
or profession regardless of their status as employers (i.e., the group or association
members include persons who are not employers) or where control of the group or
association is not vested solely in employer members, the group or association is
not a bona fide group or association of employers for purposes of Section 3(5).

The following factors are considered in determining whether a bona fide
group or association of employers exists for purposes of ERISA: how members
are solicited; who is entitled to participate and who actually participates in the
association; the process by which the association was formed; the purposes for
which it was formed and what, if any, were the pre-existing relationships of its



members; the powers, rights and privileges of employer-members; and who
actually controls and directs the activities and operations of the benefit program.
In addition, employer-members of the group or association that participate in the
benefit program must, either directly or indirectly, exercise control over that
program, both in form and in substance, in order to act as a bona fide employer
group or association with respect to the benefit program. It should be noted that
whether employer-members of a particular group or association exercise control
in substance over a benefit program is an inherently factual issue on which the
Department generally will not rule.

Where no bonafide group or association of employers exists, the benefit
program sponsored by the group or association would not itself constitute an
ERISA-covered welfare plan; however, the Department would view each of the
employer-members that utilizes the group or association benefit program to
provide welfare benefits to its employees as having established separate, single-
employer welfare benefit plans subject to ERISA. In effect, the arrangement
sponsored by the group or association would, under such circumstances, be
viewed merely as avehicle for funding the provision of benefits (like an insur-
ance company) to a number of individual ERISA-covered plans.

If abenefit program is not maintained by an employer, the program may
nonetheless be an ERISA-covered plan if it is maintained by an “employee orga-
nization.”

0 What is an “employee organization”?

The term “employee organization” is defined in Section 3(4) of ERISA, 29
U.S.C. 81002(4). There are two types of organizations included within the
definition of “employee organization.” Thefirst part of the definition includes:

any labor union or any organization of any kind, or any agency or
employee representation committee, association, group or plan, in
which employees participate and which exists for the purpose, in
whole or in part, of dealing with employers concerning an
employee benefit plan, or other matters incidental to employment
relationships; . . .



This part of the definition is generally limited to labor unions. In order for
an organization to satisfy this part of the definition of “employee organization,”
employees must participate in the organization (i.e., as voting members) and the
organization must exist, at least in part, for the purpose of dealing with employers
concerning matters relating to employment.

The second part of the definition of “employee organization” includes:

... any employees' beneficiary association organized for the
purpose in whole or in part, of establishing such a plan.

While the term “employees beneficiary association” is not defined in Title |
of ERISA, the Department of Labor applies the same criteriait utilized in con-
struing that term under the Welfare and Pension Plans Disclosure Act, which
preceded ERISA’s enactment. Applying those criteria, an organization or associa-
tion would, for purposes of ERISA Section 3(4), be an “employees’ beneficiary
association” only if: (1) membership in the association is conditioned on em-
ployment status (i.e., members must have a commonality of interest with respect
to their employment relationships); (2) the association has aformal organization,
with officers, by-laws, or other indications of formality; (3) the association gener-
ally does not deal with an employer (as distinguished from organizations de-
scribed in the first part of the definition of “employee organization”); and (4) the
association is organized for the purpose, in whole or in part, of establishing an
employee benefit plan.

It should be noted that the term “employees’ beneficiary association” used in
Section 3(4) of ERISA is not synonymous with the term “voluntary employees
beneficiary association” used in Section 501(c)(9) of the Internal Revenue Code
(the Code). Code Section 501(c)(9) provides atax exemption for a“voluntary
employees’ beneficiary association” providing life, sickness, accident, or other
benefits to its members or their dependents or beneficiaries. While many trusts
established under ERISA-covered welfare plans obtain an exemption from Fed-
eral taxation by satisfying the requirements applicable to voluntary employees
beneficiary associations, satisfying such requirements under the Internal Revenue
Codeisnot in and of itself indicative of whether the entity is an “employees
beneficiary association” for purposes of ERISA Section 3(4).

10



(J What types of plans are excluded from coverage under Title | of
ERISA?

There are certain arrangements that appear to meet the definition of an
“employee welfare benefit plan” but which nonetheless are not subject to the
provisions of Title| of ERISA.

Section 4(b) of ERISA, 29 U.S.C. 81003(b), specifically excludes from Title
| coverage the following plans. (1) governmental plans (as defined in Section
3(32)); (2) church plans (as defined in Section 3(33)); (3) plans maintained solely
to comply with workers' compensation, unemployment compensation, or disabil-
ity insurance laws; and (4) certain plans maintained outside the United States.

In addition, the Department of Labor has issued regulations, 29 CFR
§2510.3-1, which clarify the definition of “employee welfare benefit plan.”
Among other things, these regulations serve to distinguish certain “payroll prac-
tices’ from what might otherwise appear to be ERISA-covered welfare plans
(e.g., payments of normal compensation to employees out of the employer’s
general assets during periods of sickness or vacation).

(0 What requirements apply to an employee welfare benefit plan
under Title | of ERISA?

In general, an employee welfare benefit plan covered by ERISA is subject to
the reporting and disclosure requirements of Part 1 of Title I; the fiduciary respon-
sibility provisions of Part 4 of Title I; the administration and enforcement provi-
sions of Part 5 of Title I; the continuation coverage provisions of Part 6 of Title|
of ERISA and the health care provisions of Part 7 of ERISA. It isimportant to
note that, unlike ERISA-covered pension plans, welfare plans are not subject to
the participation, vesting, or funding standards of Parts 2 and 3 of Title | of
ERISA. It dsoisimportant to note that merely undertaking to comply with the
provisions of ERISA, such as with the reporting and disclosure requirements,
does not make an arrangement an ERISA-covered plan.

Thefollowing is agenera overview of the various requirements applicable
to welfare plans subject to ERISA.
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Under Part 1 of Titlel, 29 U.S.C. 881021 - 1031, the administrator of an
employee benefit plan is required to furnish participants and beneficiaries with a
summary plan description (SPD), which describes, in understandable terms, their
rights, benefits, and responsibilities under the plan. If there are material changes
to the plan or changes in the information required to be contained in the summary
plan description, summaries of these changes are also required to be furnished to
participants.

The plan administrator also is required, under Part 1, to file with the Depart-
ment an annual report (the Form 5500 Series) each year which contains financial
and other information concerning the operation of the plan. The Form 5500
Seriesisajoint Department of Labor - Internal Revenue Service - Pension Benefit
Guaranty Corporation annual report form series. The forms are filed with the
Department of Labor, which processes the forms and furnishes the data to the
Internal Revenue Service. Pursuant to regulationsissued by the Department,
welfare plans with fewer than 100 participants that are fully insured or unfunded
(i.e., benefits are paid from the general assets of the employer) are not required to
file annual reports with the Department of Labor. If aplan administrator is
required to file an annual report, the administrator also generally isrequired to
furnish participants and beneficiaries with a summary of the information con-
tained in that annual report, i.e., a summary annual report.

The Department of Labor’s regulations governing the application, content,
and timing of the various reporting and disclosure requirements are set forth at 29
CFR §2520.101-1, et seq.

Part 4 of Titlel, 29 U.S.C. 81101 - 1114, setsforth standards and rules
governing the conduct of plan fiduciaries. In general, any person who exercises
discretionary authority or control respecting the management of a plan or respect-
ing management or disposition of the assets of aplanisa“fiduciary” for purposes
of Title!l of ERISA. Under ERISA, fiduciaries are required, among other things,
to discharge their duties “solely in the interest of plan participants and beneficia-
ries and for the exclusive purpose of providing benefits and defraying reasonable
expenses of administering the plan.” In discharging their duties, fiduciaries must
act prudently and in accordance with documents governing the plan, insofar as
such documents are consistent with ERISA. (See: ERISA Section 404.) Part 4
also describes certain transactions involving a plan and certain parties, such as
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the plan fiduciaries, which, as aresult of the inherent conflicts of interest present,
are specifically prohibited (See: ERISA Section 406). In certain instances there
may be a statutory exemption or an administrative exemption, granted by the
Department, which permits the parties to engage in what would otherwise be a
prohibited transaction, if the conditions specified in the exemption are satisfied
(See: ERISA Section 408).

Part 5 of Title I, 29 U.S.C. 881131 - 1145, contains the administration and
enforcement provisions of ERISA. Among other things, these provisions describe
the remedies available to participants and beneficiaries, as well as the Depart-
ment, for violations of the provisions of ERISA (See: ERISA Sections 501 and
502). With regard to benefit claims, Part 5, at Section 503, requires that each
employee benefit plan maintain procedures for the filing of benefit claims and for
the appeal of claims that are denied in whole or in part (See also: 29 CFR
§2560.503-1).

Part 5 also setsforth, at Section 514, ERISA's preemption provisions. In
general, Section 514(a) provides that provisions of ERISA shall supersede any
and all State laws insofar as they “relate to” any employee benefit plan. Section
514(b), however, saves certain State laws, aswell as Federa laws, from ERISA
preemption, including an exception for the State regulation of MEWAS. These
provisions are discussed in detail later in this booklet.

Part 6 of Titlel, 29 U.S.C. 881161 - 1168, contains the “continuation cover-
age” provisions, aso referred to as the “COBRA” provisions because they were
enacted as part of the Consolidated Omnibus Budget Reconciliation Act of 1985.
In general, the continuation coverage provisions require that participants and their
covered dependents be afforded the option of maintaining coverage under their
health benefit plan, at their own expense, upon the occurrence of certain events
(referred to as “ qualifying events”) that would otherwise result in aloss of cover-
age under the plan. “Qualifying events’ include, among other things:

-- death of the covered employee, termination (other than

by reason of an employee’s gross misconduct), or
reduction of hours of covered employment;
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-- divorce or legal separation of the covered employee from
the employee’s spouse;

-- adependent child ceasing to be a dependent under the
generally applicable requirements of the plan.

Continuation coverage may be maintained for periods up to 18 months, 36
months, or even longer depending on the qualifying event and other circum-
stances.

It isimportant to note that while Title | of ERISA contains continuation
coverage requirements and participants and beneficiaries may enforce their rights
to continuation coverage in accordance with the remedies afforded them under
Section 502 of Title | of ERISA, the Department of Labor has limited regulatory
and interpretative jurisdiction with respect to the continuation coverage provi-
sions. Specifically, the Department of Labor has responsibility for the COBRA
notification and disclosure provisions, while the Internal Revenue Service has
regulatory and interpretative responsibility for all the other provisions of COBRA
under the Internal Revenue Code.

Part 7 of Title| of ERISA, 29 U.S.C.81181 et seg., contains provisions
setting forth specific benefit requirements applicable to group health plans and
health insurance issuers under the Health Insurance Portability and Accountability
Act (HIPAA), the Newborns' and Mothers' Health Protection Act (Newborn’s
Act), the Mental Health Parity Act (MHPA), and the Women's Health and Cancer
RightsAct (WHCRA).

The HIPAA portability rules, at Section 701 of ERISA, place limitations on a
group health plan’s ability to impose pre-existing condition exclusions and
provides specia enrollment rights for certain individuals that lose other health
coverage or who experience alife change. Section 702 contains HIPAA's nondis-
crimination rules that prohibit plans or issuers from establishing rules for eligibil-
ity to enroll in the plan or charging individuals higher premium amounts based on
a health factor. In addition, Section 703 of Part 7 sets forth provisions for guaran-
teed renewably in MEWASs and multiemployer plans.
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The Newborns' Act (in Section 711 of ERISA) generally requires group
health plans that offer maternity hospital benefits for mothers and newborns to
pay for at least a 48-hour hospital stay for the mother and newborn following
normal childbirth or a 96-hour hospital stay following a cesarean. MHPA, at
Section 712, provides for parity in the application of annual and dollar limits on
mental health benefits with annual lifetime dollar limits on medical/surgical
benefits. WHCRA, at Section 713, provides protections for patients who elect
breast reconstruction or certain other follow-up care in connection with a
mastectomy.

(J To what extent does ERISA govern the activities of MEWAs that
are not “employee welfare benefit plans”?

Under ERISA, persons who exercise discretionary authority or control over
the management of ERISA-covered plans or the assets of such plans are consid-
ered fiduciaries and, therefore, are subject to ERISA's fiduciary responsibility
provisions. When the sponsor of an ERISA-covered plan purchases health care
coverage for its employees from aMEWA, the assets of the MEWA generally are
considered to include the assets of the plan (i.e., “plan assets’), unless the MEWA
is a State-licensed insurance company. (See: 29 C.F.R. §82510.3-101 and
2510.3-102 relating to the definition of “plan assets.”) In exercising discretionary
authority or control over plan assets, such as in the payment of administrative
expenses and in the making of benefit claim determinations, the persons operat-
ing the MEWA would be performing fiduciary acts that are governed by ERISA’s
fiduciary provisions. Where afiduciary breaches statutorily mandated duties
under ERISA, or where a person knowingly participates in such breach, the U.S.
Department of Labor may pursue civil sanctions.

Inasmuch as MEWAS typically are not ERISA-covered welfare plans and the
Department of Labor does not have direct regulatory authority over the business
of insurance, the Department’s investigations of MEWAS necessarily focus on
whether the persons operating MEWAS have breached their fiduciary duties under
ERISA to employee plans that have purchased health coverage from the MEWA.
Because of the factual and transactional nature of fiduciary breach determina-
tions, investigations of possible fiduciary breaches tend to be more complex and
time-consuming than investigations involving alleged violations of specific
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statutory requirements, such as the reporting, disclosure, and claims procedure
requirements. For example, MEWA investigations typically require detailed
reviews of the financial records and documents relating to the operation of the
MEWA, the contracts between the MEWA and the service providers to the
MEWA, participation or other agreements between the MEWA and ERISA-
covered welfare plans, as well as the actual transactions engaged in by the
MEWA, in order to determine whether there has been aviolation of ERISA’s
fiduciary standards.

Accordingly, while the Department may pursue enforcement actions with
respect to MEWAS, such action is considerably different from, and often more
limited than, the remedies generally available to the States under their insurance
laws. Inthisregard, it isimportant to note that, in many instances, States may be
able to take immediate action with respect to a MEWA upon determining that the
MEWA has failed to comply with licensing, contribution, or reserve requirements
under State insurance laws, whereas investigating and substantiating a fiduciary
breach under ERISA may take considerably longer.
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Regulation of Multiple Employer Welfare
Arrangements under State Insurance Laws

As noted in the introduction, States, prior to 1983, were effectively precluded by
ERISA's broad preemption provisions from regulating any employee benefit plan
covered by Title| of ERISA. Asaresult, aState’s ability to regulate MEWAswas
often dependent on whether the particular MEWA was an ERISA-covered plan. Inan
effort to address this problem, the U.S. Congress amended ERISA in 1983 to establish
aspecial exception to ERISA’s preemption provisons for MEWAS. This exception,
whichisdiscussed in detail below, wasintended to eliminate claims of ERISA-plan
status and Federa preemption as an impediment to State regulation of MEWAS by
permitting States to regulate MEWA s that are ERI SA-covered employee welfare
benefit plans.

Thefollowing discussion relating to ERISA’s preemption provisions and the
1983 MEWA amendments isintended to clarify what isand what isnot a“multiple
employer welfare arrangement” within the meaning of ERISA Section 3(40), and the
extent to which States may regulate MEWAS, as provided by ERISA Section
514(b)(6).

(3 What is the general scope of ERISA preemption?

Under the genera preemption clause of ERISA Section 514(a), 29 U.S.C.
81144(q), ERISA preempts any and all State lawswhich “relateto” any employee
benefit plan subject to Title | of ERISA. However, there are anumber of exceptionsto
the broad preemptive effect of Section 514(a) set forth in ERISA Section 514(b), 29
U.S.C. 81144(b), referred to as the “savings clause.”

Section 514(a) of ERISA provides, in relevant part, that:

Except as provided in subsection (b) of this section [ Section 514],
the provisions of thistitle [title ] . . . supersede any and all Sate
laws insofar as they may now or hereafter relate to any employee
benefit plan . . . .

In determining whether a State law may “relate to” an employee benefit plan, the

U.S. Supreme Court has determined that the words “relate to” should be construed
expansvely. In Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 96-97 (1983), the Court

17



held that “[a] law ‘relatesto’ an employee benefit plan, in the norma sense of the
phrasg, if it has aconnection with or referenceto such aplan.” (See aso: Metropoli-
tan Life Insurance Co. v. Massachusetts, 471 U.S. 724 (1985).

As noted above, however, while a State law may befound to “relateto” an
employee benefit plan, within the meaning of Section 514(a) of ERISA, the law may
nonethel ess be saved from ERISA preemption to the extent that an exception de-
scribed in Section 514(b) applies.

With regard to the application of State insurance lawsto ERISA-covered plans,
Section 514(b)(2) contains two relevant exceptions. This section provides, in relevant
part, that:

(A) Except as provided in subparagraph (B), nothing in thistitle[title
I] shall be construed to exempt or relieve any person from any law of
any State which regulates insurance....

(B) Neither an employee benefit plan..., nor any trust established under
such aplan, shdl be deemed to be an insurance company or other
insurer... for purposes of any law of any State purporting to regulate
insurance companies, insurance contracts,....

Section 514(b)(2)(A) referred to asthe "savings clause’ essentialy preservesto
the States the right to regulate the business of insurance and persons engaged in that
business (See: Metropolitan Life Insurance Co. v. Massachusetts, cited above, for a
discussion of the criteria applied by the U.S. Supreme Court in determining whether a
Statelaw isonethat “regulatesinsurance.”) However, while Section 514(b)(2)(A)
saves from ERISA preemption State laws that regulate insurance, Section
514(b)(2)(B), referred to as the “ deemer clause,” makes clear that a State law that
“purportsto regulate insurance’ cannot deem an employee benefit plan to be an
insurance company.

While plans purchasing insurance are, as a practical matter, indirectly affected
by State insurance laws (inasmuch as the insurance contracts purchased by the plans
are subject to State insurance law requirements), the “ deemer clause,” prior to 1983,
effectively prevented the direct application of Sate insurance lawsto ERISA-covered
employee benefit plans. 1n 1983, however, ERISA was amended, as part of Public
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Law 97-473 (January 14, 1983), to add Section 514(b)(6) to ERISA’s preemption
provisions.

In general, Section 514(b)(6) provides a specia exception for the application of
Stateinsurance lawsto ERISA-covered welfare plansthat are “ multiple employer
welfare arrangements’ (MEWAS). Because the application of Section 514(b)(6) is
limited to benefit programs that are MEWASs, the following discussion first reviews
what isand what is not a MEWA for purposes of the Section 514(b)(6) exception,
followed by adetailed review of the exception and its effect on State regulation of
MEWAS.

(J What is a “multiple employer welfare arrangement”?

The term “multiple employer welfare arrangement” isdefined in ERISA Section
3(40), 29 U.S.C. 81002(40). Section 3(40)(A) provides asfollows:

(A) Theterm “multiple employer welfare arrangement” means an employee
welfare benefit plan, or any other arrangement (other than an employee
welfare benefit plan) which is established or maintained for the purpose of
offering or providing any benefit described in paragraph (1) [welfare plan
benefits] to the employees of two or more employers (including one or more
sel f-employed individuas), or to their beneficiaries, except that such term does not
include any such plan or arrangement that is established or maintained -

(i)  under or pursuant to one or more agreements which the
Secretary finds to be collective bargaining agreements,

(i) by arural electric cooperative; or

(i) by arural telephone cooperative association”
(Emphasis supplied.)

" The Rural Telephone Cooperative Associations ERISA Amendments Act of 1991 (Public Law
No. 102-89) amended the definition of “multiple employer welfare arrangement” to exclude
ERISA-covered welfare plans established or maintained by “rural telephone cooperative associa-
tions,” as defined in ERISA section 3(40)(B)(v), effective August 14, 1991, the date of enact-
ment.
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Asreflected above, the definition of MEWA includes both ERI SA-covered em-
ployee welfare benefit plans and other arrangementswhich offer or provide medicd,
surgica, hospitd care or bendfits, or bendfitsin the event of sckness, accident, disability, or
any other benefit described in ERISA Section 3(1) (Seer definition of “employeewdfare
benefit plan” on page 6 for acompletelist of benefits). Therefore, whether aparticular
arrangement isor isnot an employee wefare bendfit plan subject to ERISA isirrdevant for
purposes of determining whether the arrangementisaMEWA. In order to conditutea
MEWA, however, adetermination must be made that:

-- the arrangement offers or provides welfare benefits to the
employees of two or more employers or to the beneficiaries of
such employees (i.e., the arrangement is not a single employer
plan); and

- the arrangement is not excepted from the definition of MEWA as
established or maintained under or pursuant to one or more
collective bargaining agreements, or by a rural electric
cooperative, or by a rural telephone cooper ative association.

Set forth below are a number of issues which should be considered in making a
MEWA determination.

J Does the arrangement offer or provide benefits to the employees of
two or more employers?

1. Plans maintained by one employer or a group of employers
under common control

If aplan ismaintained by a single-employer for the exclusive purpose of provid-
ing benefitsto that employer’s employees, former employees (e.g., retirees), or benefi-
ciaries (e.g., spouses, former spouses, dependents) of such employees, the plan will be
considered asingle employer plan and not aMEWA within the meaning of ERISA
Section 3(40). For purposes of Section 3(40), certain groups of employers which
have common ownership interests are treated as a single employer. In thisregard,
Section 3(40)(B)(i) provides that:
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two or more trades or businesses, whether or not incor porated,
shall be deemed a single employer if such trades or businesses are
within the same control group.

In determining whether trades or businesses are within the “same control group,”
Section 3(40)(B)(ii) providesthat the term “control group” means a group of trades or
businesses under “common control.” Pursuant to Section 3(40)(B)(iii), whether a
trade or businessis under “common control” isto be determined under regulations
issued by the Secretary applying principles similar to those applied in determining
whether there is* common control” under section 4001(b) of Title 1V of ERISA,
except that common control shal not be based on an interest of less than 25 percent.
Accordingly, trades or businesses with less than a 25 percent ownership interest will
not be considered under “common control” and, therefore, will not be viewed asa
single employer for purposes of determining whether their plan provides benefitsto
the employees of two or more employers under Section 3(40).

With regard to situations where there is a 25 percent or more ownership interest,
it should be noted that the Department has not adopted regul ations under Section
3(40)(B)(iii). Section 4001(b) of Title IV of ERISA and 29 CFR 84001.3(a) provide,
however, the PBGC will determine that trades or businesses (whether or not incorpo-
rated) are under common control if they are “two or more trades or businesses under
common control” as defined in regulations prescribed under Section 414(c) of the
Internal Revenue Code. The regulationsissued under Section 414(c) of the Code, see
26 CFR 81.414(c)-2, provide that “common control” generally means, (i) in the case
of aparent-subsidiary group, the entities are connected through at least an 80 percent
ownership interest, or (ii) in the case of abrother-sister group: (a) five or fewer per-
sonsown at least an 80 percent interest in each entity, and (b) the samefive or fewer
persons together own a greater than 50 percent interest in each entity, taking into
account the ownership of each person only to the extent such ownership isidentical
with respect to each organization.

2. Plans maintained by groups or associations of unrelated
employers

Questions have been raised as to whether a plan sponsored by a group or asso-
ciation acting on behalf of its employer-members, which are not part of a control
group, congtitutes a“single employer” for purposes of the MEWA definition. The
guestion is premised on the fact that the term “employer” is defined in Section 3(5),
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29 U.S.C. 81002(5), to mean “any person acting directly as an employer, or indirectly
intheinterest of an employer, in relation to an employee benefit plan; and includes a
group or association of employers acting for an employer in such capacity.” As
discussed earlier, the Department has taken the position that a bona fide group or
association of employers would congtitute an “employer” within the meaning of
ERISA Section 3(5) for purposes of having established or maintained an employee
benefit plan (See: page 8).

However, unlike the specified treatment of a control group of employersasa
single employer, thereisno indication in Section 3(40), or the legidative history
accompanying the MEWA provisions, that Congress intended that such groups or
associations be treated as “single employers’ for purposes of determining the status of
such arrangementsasaMEWA. Moreover, while abona fide group or association of
employers may congtitute an “employer” within the meaning of ERISA Section 3(5),
theindividuals typically covered by the group or association-sponsored plan are not
“employed” by the group or association and, therefore, are not “employees’ of the
group or association. Rather, the covered individuals are “employees’ of the
employer-members of the group or association. Accordingly, to the extent that a plan
sponsored by agroup or association of employers provides benefits to the employees
of two or more employer-members (and such employer-members are not part of a
control group of employers), the plan would congtitute a MEWA within the meaning
of Section 3(40).

3. Plans maintained by employee leasing organizations

When a hedlth benefit plan is maintained by an employee leasing organization,
thereis often afactua question asto whether the individuals covered by the leasing
organization’s plan are employees of the leasing organization or employees of the
client (often referred to asthe “recipient”) employers. If al the employees participat-
ing in the leasing organization’s plan are determined to be employees of the leasing
organization, the plan would congtitute a* single employer” plan and not aMEWA.
On the other hand, if the employees participating in the plan include employees of
two or more recipient employers or employees of the leasing organization and at least
one recipient employer, the plan would constitute a MEWA because it would be
providing benefits to the employees of two or more employers.

Like a bona fide group or association of employers, an employee leasing
organization may be an “employer” within the meaning of ERISA Section 3(5) to
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the extent it is acting directly or indirectly in the interest of an employer. How-
ever, as with bona fide groups or associations of employers, “employer” status
under Section 3(5) does not in and of itself mean the individuals covered by the
leasing organization plan are “employees’ of the leasing organization. Asdis-
cussed below, in order for an individual to be considered an “employee” of an
“employer” for purposes of the MEWA provisions, an employer-employee
relationship must exist between the employer and the individual covered by the
plan. Inthisregard, the payment of wages, the payment of Federal, State and
local employment taxes, and the providing of health and/or pension benefits are
not solely determinative of an employer-employee relationship. Moreover, a
contract purporting to create an employer-employee relationship will not be
determinative where the facts and circumstances establish that the relationship
does not exist.

4. Determinations as to who is an “employee” of an
employer

As discussed above, the term “employer” is defined to encompass not only
persons with respect to which there exists an employer-employee relationship
between the employer and individuals covered by the plan (i.e., persons acting
directly as an employer), but also certain persons, groups and associations, which,
while acting indirectly in the interest of or for an employer in relation to an
employee benefit plan, have no direct employer-employee relationship with the
individuals covered under an employee benefit plan. Therefore, merely establish-
ing that a plan is maintained by a person, group or association constituting an
“employer” within the meaning of ERISA Section 3(5) isnot in and of itself
determinative that the plan is a single-employer plan, rather than a plan that
provides benefits to the employees of two or more employers (i.e., aMEWA). A
determination must be made as to the party or parties with whom the individuals
covered by the plan maintain an employer-employee relationship.

The term “employee’ isdefined in Section 3(6) of ERISA, 29 U.S.C. §1002(6),
to mean “any individual employed by an employer.” (Emphasissupplied.) The
Department has taken the position that an individua is*employed” by an employer,
for purposes of Section 3(6), when an employer-employee relationship exists. While
in most instances the existence, or absence, of an employer-employee relationship will
be clear, there may be situations when the relationship is not entirely free from doubt.
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In general, whether an employer-employee relationship existsis a question
that must be determined on the basis of the facts and circumstances involved. It
is the position of the Department that, for purposes of Section 3(6), such determi-
nations must be made by applying common law of agency principles.” In apply-
ing common law principles, consideration must be given to, among other things,
whether the person for whom services are being performed has the right to control
and direct the individual who performs the services, not only asto the result to be
accomplished by the work but also as to the details and means by which the result
isto be accomplished; whether the person for whom services are being performed
has the right to discharge the individual performing the services; whether the
individual performing the servicesis as a matter of economic reality dependent
upon the business to which he or she renders service, etc. Inthisregard, it should
be noted that a contract purporting to create an employer-employee relationship
will not control where common law factors (as applied to the facts and circum-
stances) establish that the relationship does not exist. (See: Advisory Opinion No.
92-05, Appendix A.)

Finaly, pursuant to regulations issued by the Department of Labor, certain
individuals are deemed not be “employees’ for purposes of Title | of ERISA. Under
the regulations, an individual and his or her spouse are deemed not be “employees’
with respect to atrade or business which iswholly owned by theindividual or the
individual and his or her spouse. Also under the regulations, a partner in a partnership
and his or her spouse are deemed not to be “employees’ with respect to the partner-
ship. (See 29 CFR §2510.3-3(b) and (c).)

O Is MEWA status conditioned upon the plan being established or
maintained by an employer(s)?

While the definition of MEWA refers to arrangements that offer or pro-
vide benefits to the employees of two or more employers, the definition of
MEWA is not limited to arrangements established or maintained by an em-

" While common law of agency factors typically have been applied in determining whether aperson is
an employee or independent contractor, common law principles are equally applicable to determining
by whom anindividua isemployed. See: Professional & Executive Leasing, Inc. v. Commissioner,
89 TC No. 19(1987). Also see: Nationwide Mutual Insurance Co. et al. v. Darden, 503 U.S, 318,
112 S Ct. 1344(1992).
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ployer. In fact, Section 3(40) does not condition MEWA status on the ar-
rangement being established or maintained by any particular party. Accord-
ingly, the MEWA status of an arrangement is not affected by the absence of
any connection or nexus between the arrangement and the employers whose
employees are covered by the arrangement. For example, in Advisory Opin-
ion No. 88-05, the Department of Labor concluded that an arrangement established
by an association to provide health benefits to its members, who were full-time
ministers and other full-time employees of certain schools and churches, consti-
tuted a MEWA even though there was no employer involvement with the association’s
plan.

(3 Is the arrangement excluded from the definition of MEWA?

Onceit has been determined that an ERISA-covered welfare plan provides
benefits to the employees of two or more employers, a determination must be made as
to whether any of the exclusions from MEWA status apply to the arrangement. Pursu-
ant to ERISA Section 3(40)(A), three types of arrangements are specifically excluded
from the definition of “multiple employer welfare arrangement,” even though such
arrangements may provide benefits to the employees of two or more employers. Each
of these types of arrangementsis discussed in genera terms below.

1. Plans maintained pursuant to collective bargaining agreements

Section 3(40)(A)(i) of ERISA specificaly excludesfrom the MEWA definition
any plan or other arrangement that is established or maintained “under or pursuant to
one or more agreements which the Secretary finds to be collective bargaining agree-
ments.” The Department has concluded that the exception under Section 3(40)(A)(i)
should be limited to plans providing coverage primarily to those individuals covered
under collective bargaining agreements. Criteriafor what constitutes a plan estab-
lished or maintained under or pursuant to collective bargaining is set forth in the
Department’s regulation at 29 CFR §2510.3-40(b). (See Appendix C). The criteria
are intended to ensure that the statutory exception is only available to plans whose
participant base is predominantly comprised of the bargaining unit employees on
whose behalf such benefits were negotiated and other individuas with a close nexus
to the bargaining unit or the employer(s) of the bargaining unit employees.

The regulation provides that an entity will be treated as established or main-
tained under or pursuant to collective bargaining for purposes of the exception in
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Section 3(40)(A)(i) if it meets three affirmative requirements and does not fall within
three exclusions. The affirmative requirements are:

-- the arrangement itself is an employee welfare benefit plan within
the meaning of Section 3(1) of ERISA;

-- @t least 85 percent of the participants in the plan who are employed
under one or more collective bargaining agreements meeting the
requirements of the regulation or who otherwise fall within one of
the other categories of personsidentified in the regulation as
having a*“nexus’ to the bargaining unit or employers of the
bargaining unit employees; and

-- the planisincorporated or referenced in awritten agreement
between one or more employers and one or more employee
organizations, which agreement, itself or together with other
agreements among the same parties, is the product of a bona fide
collective bargaining relationship between the employer(s) and the
employee organization(s) and contains certain terms that ordinarily
arein collective bargaining agreements.

The regulation sets forth eight factors indicative of bona fide collective bargain-
ing. Theregulation providesthat if four of the eight factors are met, there is arebut-
table presumption that the bargaining was bona fide. In addition, the regulation listsa
variety of factors that may be examined to rebut the presumption regarding a plan that
meets four of the eight factors, or to prove aplanisin fact collectively bargained
despite itsfailure to meet four of eight factors.

The regulation provides, however, that aplan will be deemed to bea MEWA
even if it ostensibly meets the affirmative criteria described above, if: (1) the planis
self-funded or partialy self-funded and is marketed to employers or sole proprietors;
(2) the principal intent of the purported collective bargaining agreement isto evade
compliance with state law and regulations applicable to insurance; or (3) thereis
fraud, forgery, or willful misrepresentation that the plan satisfies the affirmative
criteriain the regulation.

The Department also has promulgated regulations at 29 CFR part 2570, subpart
H, providing for administrative hearings to obtain a determination by the Secretary of
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Labor asto whether aparticular entity is an employee welfare benefit plan established
or maintained under or pursuant to one or more collective bargaining agreements for
purposes of Section 3(40) of ERISA. The hearing procedureisavailable only in
situations where the jurisdiction or law of a State has been asserted against aplan or
other arrangement that contends it meets the exception in section 3(40)(A)(i) for
collectively bargained plans. A petition for ahearing may be initiated only by the plan
or other arrangement. The regulations specifically provide that filing a petition for a
hearing is not intended to provide abasis for delaying or staying a state proceeding
againgt the plan or arrangement.

2. Rural Electric Cooperatives

Section 3(40)(A)(ii) specificdly excludes from the definition of MEWA any plan
or other arrangement that is established or maintained by a*“rural electric coopera-
tive”

Section 3(40)(B)(iv) defines the term “rural electric cooperative” to mean:

() any organization which is exempt from tax under Section
501(a) of the Internal Revenue Code of 1986 and whichis
engaged primarily in providing electric service on amutual
or cooperative basis, and

(1) any organization described in paragraph (4) or (6) of Section
501(c) of the Internal Revenue Code of 1986 whichis
exempt from tax under Section 501(a) of such Code and at
least 80 percent of the members of which are organizations
described in subclause (1).

3. Rural Telephone Cooper ative Associations

Section 3(40)(A)(iii) specificdly excludesfrom the definition of MEWA any plan or
other arrangement that is established or maintained by a“ rurd telephone cooperative
association.” Thisexception to MEWA gatusfor rurd telephone cooperative associations
became effective on August 14, 1991, the enactment date of the Rurd Telephone Coopera:
tive Assodiations ERISA AmendmentsAct of 1991 (Public Law No. 102-89).
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Section 3(40)(B)(v), also added to ERISA by Public Law No. 102-89, defines
the term “rural tel ephone cooperative association” to mean an organization described in
paragraph (4) or (6) of Section 501(c) of the Internal Revenue Code of 1986 which is
exempt from tax under Section 501(a) and at least 80 percent of the members of
which are organizations engaged primarily in providing telephone service to rural
areas of the United States on a mutual, cooperative, or other basis.

To restate the definition of MEWA somewhat differently, aMEWA, within the
meaning of Section 3(40), includes any ERISA-covered employee welfare benefit
plan which is not:

D asingle employer plan (which includes employers within the
same control group);

(2 aplan established or maintained under or pursuant to a
collective bargaining agreement;

3 aplan established or maintained by arural electric
cooperative; or

4) aplan established or maintained by arural telephone
cooperative association.

If an ERISA-covered employeewdfare bendfit planisaMEWA, Satesmay, as
discussed below, apply and enforce State insurance laws with respect to the plan in accor-
dance with the exception to ERISA preemption under Section 514(b)(6).

(0 To what extent may States regulate ERISA-covered welfare plans
that are MEWAs?

If an ERISA-covered welfare planisaMEWA, States may apply and enforce
their State insurance laws with respect to the plan to the extent provided by ERISA
Section 514(b)(6)(A), 29 U.S.C. §1144(b)(6)(A). In general, Section 514(b)(6)(A)
provides an exception to ERISA’s broad preemption provisions for the application and
enforcement of State insurance laws with respect to any employee welfare benefit plan
that isa MEWA within the meaning of ERISA Section 3(40).
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In effect, Section 514(b)(6)(A) servesto provide an exception to the  deemer
clause” of Section 514(b)(2)(B), which otherwise precludes States from deeming an
ERISA-covered plan to be an insurance company for purposes of State insurance
laws, by permitting States to treat certain ERISA-covered plans (i.e., MEWAS) as
insurance companies, subject to afew limitations. While the range of State insurance
law permitted under Section 514(b)(6)(A) is subject to certain limitations, the Depart-
ment of Labor believesthat these limitations should have little, if any, practica affect
on the ability of Statesto regulate MEWASs under their insurancelaws.

There is nothing in Section 514(b)(6)(A) that limits the applicability of State
insurance laws to only those insurance laws which specifically or otherwise
reference "multiple employer welfare arrangements” or "MEWAS." Similarly,
while the specific application of a particular insurance law to a particular MEWA
is amatter within the jurisdiction of the State, there is nothing in Section
514(b)(6) that would preclude the application of the same insurance laws that
apply to any insurer to ERISA-covered plans which constitute MEWAS, subject
only to the limitations set forth in Section 514(b)(6)(A).

Under Section 514(b)(6)(A), the extent to which State insurance laws may be
applied to aMEWA that is an ERISA-covered plan is dependent on whether or not the
planisfully insured.

(J What State insurance laws may be applied to a fully insured plan?
Section 514(b)(6)(A)(i) provides:

in the case of an employee welfare benefit plan which isa
multiple employer welfare arrangement and is fully insured (or
which is a multiple employer welfare arrangement subject to an
exemption under sub-paragraph (B)), any law of any Sate which
regulates insurance may apply to such arrangement to the
extent such law provides --

i standards, requiring the maintenance of specified

levels of reserves and specified levels of contributions,
which any such plan, or any trust established under such a
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plan, must meet in order to be considered under such law
able to pay benefitsin full when due, and

i provisions to enforce such standards... (Emphasis
supplied.)

Under Section 514(b)(6)(A)(i), it isclear that, in the case of fully insured
MEWAS, States may apply and enforce any State insurance law requiring the mainte-
nance of specific reserves or contributions designed to ensure that the MEWA will be
ableto satisfy its benefit obligationsin atimely fashion. Moreover, it isthe view of
the Department of Labor that 514(b)(6)(A)(i) clearly enables States to subject
MEWASto licensing, registration, certification, financia reporting, examination,
audit and any other requirement of State-insurance law necessary to ensure compli-
ance with the State insurance reserves, contributions and funding requirements.

J What is a “fully insured” MEWA?

Section 514(b)(6)(D) provides that, for purposes of Section 514(b)(6)(A), “a
multiple employer welfare arrangement shall be considered fully insured only if the
terms of the arrangement provide for benefits the amount of al of which the Secretary
determines are guaranteed under a contract, or policy of insurance, issued by an
insurance company, insurance saVice, or insurance organization, qudified to conduct
busnessinaSae” Inthisregard, adetermination by the Department of Labor asto
whether aparticular MEWA is“fully insured” isnot required in order for aStateto trest a
MEWA as“fully insured”’ for purposes of goplying State insurance law in accordance with
Section 514(b)(6).

(J What State insurance laws may be applied to a plan that is not fully
insured?

Section 514(b)(6)(A)(ii) provides:

in the case of any other employee welfare benefit plan which is a
multiple employer welfare arrangement, in addition to this title
[title 1], any law of any State which regulates insurance may
apply to the extent not inconsistent with the preceding sections
of thistitle [Titlel]. (Emphasis supplied)
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Accordingly, if aMEWA isnot “fully insured,” the only limitation on the gpplicability
of Sateinsurance lawsto the MEWA isthet the law not beinconsstent with Title | of
ERISA.

(3 Under what circumstances might a State insurance law be
“inconsistent” with Title | of ERISA?

In generd, aSatelaw would beincons stent with the provisons of Titlel to the extent
that compliance with such law would abolish or doridge an affirmative protection or
safeguard otherwise available to plan participants and beneficiaries under Title| or
would conflict with any provision of Title I, making compliance with ERISA impos-
sble. For example, any State insurance law which would adversely affect a
participant’s or beneficiary’s right to request or receive documents described in Title |
of ERISA, or to pursue claims procedures established in accordance with Section 503
of ERISA, or to obtain and maintain continuation health coverage in accordance with
Part 6 of ERISA would be viewed as inconsistent with the provisions of Titlel.
Similarly, a State insurance law that would require an ERISA-covered plan to make
imprudent investments would be inconsistent with the provisions of Titlel.

On the other hand, a State insurance law generaly will not be deemed “inconsis-
tent” with the provisions of Title| if it requires ERISA-covered plans congtituting
MEWASs to meet more stringent standards of conduct, or to provide more or greater
protection to plan participants and beneficiaries than required by ERISA. The De-
partment has expressed the view that any State insurance law which sets standards
requiring the maintenance of specified levels of reserves and specified levels of
contributionsin order for aMEWA to be considered, under such law, able to pay
benefits will generally not be “inconggent” with the provisonsof Title | for purposes of
Section 514(b)(6)(A)(ii). The Department o has expressed the view that a Satelaw
regulating insurance which requires alicense or certificate of authority asacondition
precedent or otherwise to transacting insurance business or which subjects personswho fall
to comply with such requirements to taxation, fines and other civil pendties, including
injunctiverelief, would not in and of itself be“inconggent” with the provisonsof title| for
purposes of Section 514(b)(6)(A)(ii). (See Advisory Opinion 90-18, Appendix A).
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(J Has the Department of Labor granted any exemptions from State
regulation for MEWAs which are not fully insured?

Pursuant to Section 514(b)(6)(B), the Secretary of Labor may, under regulations,
exempt from Section 514(b)(6)(A)(ii)) MEWAswhich are not fully insured. Such
exemptions may be granted on an individual or class basis. While the Department
has the authority to grant exemptions from the requirements of Section
514(b)(6)(A)(ii), such authority does not extend to the requirements of Section
514(b)(6)(A)(i) relating to the maintenance of specified levels of reserves and speci-
fied levels of contributions under State insurance laws.

The Department has neither prescribed regulations for such exemptions nor
granted any such exemptions since the enactment of the MEWA provisionsin 1983.
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Form M-1 Filing Requirement for MEWAs

The Hedlth Insurance Portability and Accountability Act of 1996 (HIPAA)
established afiling requirement for MEWAS. The purpose of the Form M-1 filing
requirement is to provide EBSA with information concerning compliance by MEWAS
with the requirements of Part 7 of ERISA (including the provisions of HIPAA, the
Mental Health Parity Act, the Newborns and Mothers Health Protection Act, and the
Women's Health and Cancer RightsAct).

Under the new reporting requirement, the one-page Form M-1 isgeneraly
required to be filed once a year, due on March 1; however, plan administrators can
request a 60-day extension.

To help filers, EBSA has published a guide for completing the Form M-1, which
isavailable by calling the EBSA toll-freeline at 1-866-444-EBSA (3272) and on the
Internet at www.dol.gov/ebsa. Plan administrators may aso contact us with any
questions or for assistance in completing the Form M-1 by calling the EBSA Help
Desk at 202-693-3860.
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ERISA
ADVISORY OPINIONS

Advisory opinionsreating to Title | of ERISA areissued by the Employee
Benefits Security Administration and represent the officia views of the U.S. Depart-
ment of Labor on the interpretation and application of the provisions of ERISA.
Advisory opinions are issued pursuant to ERISA Procedure 76-1, which, among other
things, describes the circumstances under which the Department will and will not rule
on particular matters and the effect of advisory opinions generaly. A copy of ERISA
Procedure 76-1 isreprinted asAppendix B. Pursuant to Section 12 of ERISA Proce-
dure 76-1, advisory opinions, as well as advisory opinion requests, accompanying
documentation, and related correspondence are available to the general public.

It should be noted that the advisory opinion processis not afact-finding process.
Advisory opinions are generaly based solely on the facts and representations submit-
ted to the Department by the party or parties requesting the opinion. Therefore,
advisory opinions should not be viewed as determinations by the Department asto the
accuracy of any of the facts and representations provided by the requesting party and
cited in such opinions.

O Is an advisory opinion on the MEWA status of an arrangement
necessary in order for a State to exercise jurisdiction over the
arrangement?

No. Firgt, thereisnothing in ERISA Section 3(40) which conditions MEWA
status on the obtaining of an opinion from the Department. Second, in most in-
stances, the question of whether a particular arrangement isa MEWA will require
factual, rather than interpretative, determinations. That is, if the arrangement meets
the definition of aMEWA - because it is providing health or smilar benefitsto the
employees of more than one employer (i.e., the arrangement is not a single-
employer plan) and the arrangement is not established or maintained under or pursu-
ant to a collective bargaining agreement or by arural electric cooperative, or by arura
telephone cooperative association - the arrangement is, by definition, aMEWA,
whether or not the Department rules on the matter.

35



J s it necessary to determine by advisory opinion whether a MEWA
is an ERISA-covered employee benefit plan?

In most cases, no. While the MEWA exception to ERISA's preemption provi-
sions doesimpose afew limitations on the ability of Statesto regulate MEWASs that
are ERISA-covered plans, these limitations, as discussed earlier and in Advisory
Opinion No. 90-18 (See: Appendix A), should not, as a practical matter, have any
significant effect on a State's application and enforcement of itsinsurance laws with
respect to aMEWA which isan ERISA-covered plan. Accordingly, adetermination
asto whether or not aMEWA isan ERISA- covered plan is not necessary in most
instances.

(3 Ifitis determined that an advisory opinion is necessary, what
information is required in order for the Department to issue a
ruling?

If aMEWA determination is needed, the advisory opinion request should include
sufficient facts and representations to conclude whether the arrangement is providing
benefits described in Section 3(1) of ERISA (See: pages 5-6) whether benefitsare
being provided to the employees of two or more employers, whether the employers of
covered employees are members of the same control group of employers, and whether
the arrangement is established or maintained pursuant to or under a collective bar-
gaining agreement or by arural e ectric cooperative or rural telephone cooperative
association.

If an ERISA-coverage determination is needed, the advisory opinion request
should aso include sufficient information to determine whether the arrangement is
established or maintained by an employer, employee organization, or by both (See:
pages 6-10). An advisory opinion request for such adetermination should include
copies of plan and trust documents, constitutions and by-laws, if any, administrative
agreements, employer-participation agreements, collective bargaining agreements, if
applicable, and any other documents or correspondence that might have a bearing on
the status of the arrangement for ERISA purposes.
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(0 Where should advisory opinion requests be sent?

Reqguests for advisory opinions involving MEWAS should be sent to the follow-
ing address:

Office of Regulations and Interpretations
Employee Benefits Security Administration
U.S. Department of Labor

Room N-5669

200 Constitution Avenue, NW

Washington, DC 20210
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ERISA ENFORCEMENT

Enforcement of the provisions of Title | of ERISA is carried out by the
Employee Benefits Security Administration’s Office of Enforcement. The
Office of Enforcement consists of a national office and 15 field offices lo-
cated throughout the United States. The national office provides policy
direction and technical and management support for the field offices, in
addition to conducting investigations in selected sensitive areas. Most, if not
all, MEWA-related investigations are conducted by the field offices under the
supervision of an area or district director, with oversight and coordination
provided by the national office.

In an effort to facilitate State and Federal enforcement efforts in the
MEWA area, EBSA’s field offices have established, or are in the process of
pursuing, cooperative arrangements with the States in their jurisdiction pursu-
ant to which the offices will share and discuss cases opened and closed by
EBSA involving MEWAS. In addition, field offices will, in accordance with
such agreements, make available documents obtained through voluntary
production or pursuant to a civil subpoena. In order to ensure proper coordi-
nation of MEWA-related initiatives, State officials should direct information
and/or inquiries (other than advisory opinion requests) to the director of the
EBSA area office responsible for their particular State.

For more information for the field office near you, contact EBSA’s Partici-
pant and Compliance Assistance toll-free number - 1-866-444-EBSA (3272) - or
view it on the agency’s Web site.

View this and other free EBSA publicationsat www.dol.gov/ebsa.

39



Appendix A
Advisory Opinions
and
Information Letters
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July 2, 1990

U.S. Department of Labor
Pension and Welfare Benefits Administration
Washington. DC 20210

90-18A
Mr. J. Scott Kyle ERISA SEC
Texas State Board of Insurance 514(b)(6)(A)(ii)

1110 San Jacinto
Austin, Texas 78701-1998

Dear Mr. Kyle:

This responds to your letter of May 8, 1990, regarding MDPhysicians and Associates, Inc. Employee Benefit Plan
(MDPEBP). You request the views of the Department of Labor concerning issues that arise, as described below,
under section 514(b)(6)(A) of the Employee Retirement Income Security Act of 1974 (ERISA).

In Opinion 90-10A, the Department of Labor (the Department) concluded that MDPEBP is a multiple employer
welfare arrangement (MEWA) within the meaning of section 3(40) of ERISA and, therefore, is subject to state
regulation at least to the extent provided in section 514(b)(6)(A) of ERISA, regardless of whether MDPEBP is an
employee benefit plan covered by title | of ERISA. You state in your letter that MDPhysicians and Associates, Inc.,
which administers MDPEBP, has filed suit against the Texas State Board of Insurance and Texas Attorney General
for a declaratory judgment relating to the ability of the State of Texas to regulate or prohibit MDPEBP.
MDPhysicians and Associates, Inc. contends in its complaint that, among other things, any attempt by the State of
Texas to regulate MDPEBP by requiring licensure of MDPEBP as an insurer would be inconsistent with title | of
ERISA, and that the State of Texas lacks statutory authority to regulate MDPEBP in any respect in the absence of
enabling legislation respecting the regulation of self-insured MEWAs.

You state that Texas does not have legislation specifically aimed at regulation of self-funded MEWAs which are
employee welfare benefit plans covered by title | of ERISA. It is the position of the State Board of Insurance that
such plans are doing an insurance business and are subject to the same requirements as any other insurer
operating in Texas. You further state that the Texas Insurance Code provides that no person or insurer may do the
business of insurance in Texas without specific authorization of statute, unless exempt under the provisions of
Texas or federal law. The Code establishes procedures for issuance of certificates of authority to insurers who meet
statutory requirements. Persons who transact insurance business in Texas without a certificate of authority or valid
claim to exemption are subject to taxation, fines, and other civil penalties, including injunctive relief to effect
cessation of operation.

Assuming, arguendo, that MDPEBP is an employee welfare benefit plan covered by title | of ERISA, you request
the Departmentis views as to whether or not a requirement by the State of Texas that MDPEBP ( or any similar
plan which might be found to be both an employee welfare benefit plan and a MEWA as defined by ERISA) obtain
a certificate of authority to transact insurance business in Texas, and be subject to statutory penalties and
injunction should it operate without a certificate of authority, would be inconsistent with title | of ERISA.

Section 514(b)(6)(A) of ERISA provides an exception to preemption under ERISA section 514(a) for any ERISA-
covered employee welfare benefit plan that is a MEWA. In general, the exception permits application of state
insurance law to a MEWA as follows: If the MEWA is ifully insuredi within the meaning of section 514(b)(6)(D) of
ERISA, state insurance law may apply to the extent it provides standards requiring the maintenance of specified
levels of reserves and contributions, and provisions to enforce such standards (See section 514(b)(6)(A)(i)). If the
MEWA is not fully insured, any law of any state which regulates insurance may apply to the extent not inconsis-
tent with title | of ERISA (See 514(b)(6)(A)(ii)). It appears from your letter that the parties do not dispute that
MDPEBP is not fully insured within the meaning of ERISA section 514(b)(6)(D).

We hope the following is responsive to your request.

First, it is the view of the Department of Labor that section 514(b)(6)(A) saves from ERISA preemption any law of
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any state which regulates insurance, without regard to whether such laws specifically or otherwise reference
MEWASs or employee benefit plans which are MEWAS, subject only to the limitations set forth in subparagraphs
(A)(i) and (A)(ii) of that section. Similarly, while we are unable to rule on the specific application of the Texas
Insurance Code to MDPEBP, a matter within the jurisdiction of the Texas State Board of Insurance, it is the view of
the Department that, with the exception of the aforementioned limitations, there is nothing in ERISA which would
preclude the application of the same state insurance laws which apply to any insurer which is not an ERISA-
covered plan to ERISA-covered plans which constitute MEWAs within the meaning of ERISA section 3(40).

Second, it is the view of the Department that Congress, in enacting the MEWA provisions, recognized that the
application and enforcement of state insurance laws to ERISA-covered MEWAs 1/provide both appropriate and
necessary protection for the participants and beneficiaries covered by such plans, in addition to those protections
afforded by ERISA. For this reason, the Department is of the opinion that in the context of section 514(b)(6)(A)(ii),
which, in the case of a MEWA which is not fully insured, saves from ERISA preemption any law of any state
which regulates insurance to the extent such law is not inconsistent with the provisions of title | of ERISA, a state
law which regulates insurance would be inconsistent with the provisions of title | to the extent that compliance
with such law would abolish or abridge an affirmative protection or safeguard otherwise available to plan
participants and beneficiaries under title | of ERISA,2/ or conflict with any provision of title | of ERISA. 3/ For
example, state insurance law which would require an ERISA-covered MEWA to make imprudent investments
would be deemed to be iinconsistent with the provisions of title | of ERISA because compliance with such a law
would iconflict with the fiduciary responsibility provisions of ERISA section 404, and, as such, would be
preempted pursuant to the provisions of ERISA section 514(b)(6)(A)(ii).4/

However, a state insurance law will, generally, not be deemed iinconsistenti with the provisions of title | of ERISA
if it requires ERISA-covered MEWAS to meet more stringent standards of conduct, or to provide more or greater
protections to plan participants and beneficiaries, than required by ERISA. For example, state insurance laws
which would require more informational disclosure to plan participants of an ERISA-covered MEWA will not be
deemd by the Department to be iinconsistenti with the provisions of ERISA. Similarly, a state insurance law
prohibiting a fiduciary of an ERISA-covered MEWA from availing himself of an ERISA statutory or administra-
tively-granted exemption permitting certain behavior will not be deerned by the Department to be iinconsistent?
with the provisions of ERISA.

1/ The principles discussed in this letter apply to those MEWASs which are also title | plans, and, thus, such
MEWASs will be referred to as iIERISA-covered MEWAST .

2/For example, any state insurance law which would adversely affect a participantis or beneficiaryis rights under
title | of ERISA to review or receive documents to which the participant or beneficiary is otherwise entitled would
be viewed as inconsistent with the provisions of title I. Similarly, any state insurance law which would adversely
affect a participantis or beneficiaryis right to continuation of health coverage in accordance with Part 6 of title | or
to pursue claims procedures established in accordance with section 503 of title | would be viewed as inconsistent
with the provisions of title | of ERISA.

3/1n this regard, the Department believes an actual conflict with the provisions of ERISA will occur when state
insurance law makes compliance a iphysical impossibilityi. See Florida Lime & Avocado Growers. Inc., v. Paul,
373 U.S. 132, 142-43, 83 S.Ct. 1210, 1217, 10 L.Ed.2d 248 (1963).

4/While certain permissive state insurance laws may not be iinconsistenti with the provisions of title | of ERISA
as here defined, the behavior permitted under such laws may yet be denied to ERISA-covered MEWAs and their
fiduciaries pursuant to ERISA section 514(b)(6)(A)(ii), which applies the provisions of title | as well as state
insurance laws which are not inconsistent with the provisions of title | of ERISA to such MEWAs. For example,
neither ERISA-covered MEWASs nor their fiduciary managers may take advantage of laws which would permit an
ERISA-covered MEWA to engage in transactions which are prohibited under the provisions of ERISA section 406;
to effectuate exculpatory provisions relieving a fiduciary from responsibility or liability for any responsibility,
obligation, or duty under ERISA,; or, to fail to meet the reporting and disclosure requirements contained in part 1
of title | of ERISA.
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Finally, the Department also notes that, in its opinion, any state insurance law which sets standards requiring the
maintenance of specified levels of reserves and specified levels of contributions to be met in order for a MEWA to
be considered, under such law, able to pay benefits in full when due will generally not be considered to be
iinconsistent? with the provisions of title | of ERISA pursuant to ERISA section 514(b) (6)(A) (ii) .

Thus, it is the opinion of the Department that a state law regulating insurance which requires the obtaining of a
license or certificate of authority as a condition precedent or otherwise to transacting insurance business or which
subjects persons who fail to comply with such requirements to taxation, fines, and other civil penalties, including
injunctive relief, would not in and of itself adversely affect the protections and safeguards Congress intended to be
available to participants and beneficiaries or conflict with any provision of title | of ERISA, and, therefore, would
not, for purposes of section 514(b)(6)(A)(ii), be inconsistent with the provisions of title I. Moreover, given the clear
intent of Congress to permit states to apply and enforce their insurance laws with respect to ERISA-covered
MEWAS, as evidenced by the enactment of the MEWA provisions, it is the view of the Department that it would be
contrary to Congressional intent to conclude that states, while having the authority to apply insurance laws to
such plans, do not have the authority to require and enforce registration, licensing, reporting and similar
requirements necessary to establish and monitor compliance with those laws.

Finally, we would note that while section 514(b)(6)(B) of ERISA provides that the Secretary of Labor may prescribe
regulations under which .the Department may exempt MEWAs from state regulation under section
514(b)(6)(A)(ii), the Department has neither prescribed regulations in this area, nor granted any such exemptions.
This letter constitutes an advisory opinion under ERISA Procedures 76-1.

Sincerely,

Robert J. Doyle

Director of Regulations
and Interpretaions
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January 27, 1992

Mr. Chuck Huff 92-05A

Georgia Insurance Department ERISASECTION
Seventh Floor, West Tower 3(40), 514(b)(6)
Floyd Building

2 Martin Luther King, Jr., Drive
Atlanta, Georgia 30334

Dear Mr. Huff:

This is in response to your request regarding the status of a self-funded health benefit program sponsored by
Action Staffing, Inc. (Action) under title | of the Employee Retirement Income Security Act (ERISA). Specifically,
you have requested an opinion as to whether the Action health benefit program is an employee welfare benefit
plan within the meaning of section 3(1) of title | of ERISA, and whether the Action health benefit program is a
multiple employer welfare arrangement (MEWA), within the meaning of ERISA section 3(40) and, therefore,
subject to applicable state insurance laws at least to the extent permitted under section 514(b)(6)(A) of title | of
ERISA.

According to your letter, Action identifies its operations as those of a istaff leasingi company. Action markets its
services and issues proposals to potential client employers in a variety of trades and businesses. If a client
employer agrees to the terms of the proposal, an Agreement for Services is executed with Action. Under the terms
of the Agreement for Services, a specimen copy of which accompanied your request, Action agrees to lease
personnel to the client employer, subject to the payment of certain fees being paid by the client employer. Pursuant
to the iServicest section of the Agreement for Services, it is provided that:

Action shall . . . provide the following services with regard to the leased employees: The
recruitment, hiring, directing and controlling of employees in their day-to-day assign-
ments; the disciplining, replacing, termination and the designation of the date of
separation from employment; the promotion, reward, evaluation and from time to time
the redetermination of the wages, hours and other terms and conditions of employment
of the employees. . .

Action maintains a self-funded health program for leased employees.

With regard to its health benefit program, Action represents that the program is an ERISA-covered employee
welfare benefit plan maintained by a single employer, i.e., Action.

Information submitted with your request, however, indicates that, in at least one instance, an Action client, with
employees participating in the Action health benefit program, hired Action to enable employees to participate in
the Action health benefit program. According to the information provided, the client, rather than Action, retains
the right to control, evaluate, direct, hire and fire all employees.

ERISA section 3(40)(A) defines the term imultiple employer welfare arrangementi to mean:

... an employee welfare benefit plan, or any other arrangement (other than an employee welfare
benefit plan) which is established or maintained for the purpose of offering or providing any
benefit described in paragraph (1) to the employees of two or more employers (including one or
more self-employed individuals), or to their beneficiaries, except that such arrangement does not
include any plan or arrangement which is established or maintained --

(i) under or pursuant to one or more agreements which the Secretary finds to be
collective bargaining agreements,

(if) by arural electric cooperative, or

(iii) by a rural telephone cooperative association.
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Inasmuch as there is no indication that the Action health benefit program is established or maintained under or
pursuant to one or more collective bargaining agreements, by a rural electric cooperative, or by a rural telephone
cooperative association, the only issue relating to the health programis status as a MEWA appears to be whether
the program provides benefits, as described in ERISA section 3(1), ito the employees of two or more employers.i
The resolution of this issue is dependent on whether, for purposes of ERISA section 3(40), the employees covered
by the Action health benefit program are employees of a single employer (i.e., Action) or more than one employer
(i.e., Actionis clients).

ERISA section 3(5) defines the term iemployeri to mean:

... any person acting directly as an employer, or indirectly in the interest of an employer, in
relation to an employee benefit plan; and includes a group or association of employers acting
for an employer in such capacity.

As reflected above, the term iemployerf, for purposes of title | of ERISA, encompasses not only persons with
respect to whom there exists an employer-employee relationship between the employer and individuals covered
by the plan (i.e., persons acting directly as an employer), but also certain persons, groups and associations, which,
while acting indirectly in the interest of or for an employer in relation to an employee benefit plan, have no direct
employer-employee relationship with the individuals covered under an employee benefit plan. Therefore, merely
because a person, group or association may be determined to be an iemployeri within the meaning of ERISA
section 3(5) does not mean that the individuals covered by the plan with respect to which the person, group or
association is an iemployerT are iemployeesi of that employer.

The term iemployeef is defined in ERISA section 3(6) to mean iany individual employed by an employer.
(Emphasis added). An individual is iemployedi by an employer, for purposes of section 3(6), when an employer-
employee relationship exists. For purposes of section 3(6), whether an employer-employee relationship exists will
be determined by applying common law principles and taking into account the remedial purposes of ERISA. In
making such determinations, therefore, consideration must be given to whether the person for whom services are
being performed has the right to control and direct the individual who performs the services, not only as to the
result to be accomplished by the work, but also as to the details and means by which the result is to be accom-
plished; whether the person for whom services are being performed has the right to discharge the individual
performing the services; and whether the individual performing the services is as a matter of economic reality
dependent upon the business to which he or she renders services, among other considerations.

While the Action Agreement for Services submitted with your request purports, with respect to the leased
employees, to establish in Action the authority and control associated with a common law employer-employee
relationship, your submission indicates that in at least one instance the client employer, rather than Action,
actually retained and exercised such authority and control” In this regard, it should be noted that a contract
purporting to create an employer-employee relationship will not control where common law factors (as applied to
the facts and circumstances) establish that the relationship does not exist.

It should also be noted that it is the view of the Department that where the employees participating in the plan of
an employee leasing organization include iemployeest of two or more client (or irecipienti) employers, or
employees of the leasing organization and at least one client employer, the plan of the leasing organization would,
by definition, constitute a MEWA because the plan would be providing benefits to the employees of two or more
employers.

On the basis of the information provided, the Action health benefit program covered at least one clientis employ-
ees with respect to whom Action did not have an employer-employee relationship and, accordingly, were not

" Although we conclude in this situation that some of the individuals participating as iemployeesi in the health benefit program
are iemployeesi of the client employers, the Department notes that Action may also considered an iemployeri within the
meaning of ERISA section 3(5).
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iemployeesi of Action within the meaning of ERISA section 3(6). Therefore, in the absence of any indication that
Action and its client employers constitute a icontrol groupt within the meaning of ERISA section 3(40)(B)(i), it is
the view of the Department that the Action health benefit program provides benefits to the employees of two or
more employers and is, therefore, a multiple employer welfare arrangement within the meaning section 3(40)(A).
Accordingly, the preemption provisions of ERISA would not preclude state regulation of the Action health benefit
program to the extent provided in ERISA section 514(b)(6)(A). In this regard, we are enclosing, for your informa-
tion, a copy of Opinion 90-18A (dated July 2, 1990) which discusses the scope of the statesi authority to regulate
MEWASs pursuant to section 514(b)(6)(A) of ERISA.

Because your request for an opinion was concerned primarily with the issue of whether or not the Action health
benefit program is subject to the applicable regulatory authority of the State of Georgiais insurance laws or is
saved from such authority under the general preemption provision of section 514(a) of title | of ERISA, and
because of the opinion above, we have determined it is not necessary at this time to render an opinion as to
whether the Action health benefit program is an employee welfare benefit plan within the meaning of section 3(1)
of that title.

This letter constitutes an advisory opinion under ERISA Procedure 76-1. Accordingly, it is issued subject to the
provisions of that procedure, including section 10 thereof relating to the effect of advisory opinions.

Sincerely,
Robert J. Doyle
Director of Regulations

and Interpretations
Enclosure
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March 1, 2002

Commissioner Mike Pickens
Arkansas Insurance Department
1200 West Third Street

Little Rock, AR 72201-1904

Dear Commissioner Pickens :

This is in reply to a letter, dated February 11, 2002, from Sara Farris, Associate Counsel with the Arkansas
Insurance Department, requesting information regarding the applicability of Title | of the Employee Retirement
Income Security Act of 1974, as amended (ERISA). Specifically, she asked for the view of the Department of Labor
(Department) on whether section 514 of Title | of ERISA precludes the Arkansas Department of Insurance (ADOI)
from regulating the United Employers Voluntary Employees Beneficiary Association (UEVEBA), National
Association for Working Americans (NAWA), and American Benefit Plans (ABP).

We understand that the ADOI has initiated a cease and desist proceeding alleging illegal insurance
activities by UEVEBA, NAWA, ABP, and John Rhondo aka John Ramirez and David Neal. An issue has arisen in
that proceeding as to whether ADOI has jurisdiction to regulate UEVEBA as an unauthorized insurer or as an
unlicensed multiple employer welfare arrangement (MEWA). UEVEBA is contending that it is not subject to state
insurance regulation by reason of Title | of ERISA. Ms. Farris provided us a with copy of a transcript from the
February 1, 2002, hearing in the cease and desist order proceeding and copies of the respondentsi exhibits and
selected ADOI exhibits. The following summary is based solely on information in the transcript and exhibits ; it is
not, and should not be treated as, factual findings of the Department.

UEVEBA states that it is organized under section 501(c)(9) of the Internal Revenue Code as a tax-exempt,
non-profit voluntary employeesi beneficiary association (VEBA) and as a VEBA trust.! The trustee of the VEBA
trust is iThe 4 Corners Company, LLC,T which acts through its managing member John Rhondo aka John
Ramirez.

The UEVEBA Defined Contribution Health and Welfare Limited Benefit Medical Plan is a prototype plan
document developed by ABP. The prototype documents also include a summary plan description, trust agree-
ment, and adoption agreement. The UEVEBA prototype plan document provides for medical, dental, vision,
hearing and pharmaceutical benefits, and life insurance. NAWA, either directly or through ABP, markets the
UEVEBA arrangement and assists employers in the process of adopting the UEVEBA prototype plan and
becoming participating employers in the VEBA trust. Employers, by executing the UEVEBA adoption agreement
used in Arkansas, establish their own individual employee welfare benefit plans under the terms and conditions
set forth in the UEVEBA prototype plan document. The employers also execute a standard trust joinder agreement
where the employer, among other things, agrees to join UEVEBA, designates UEVEBA as the planis trust,
authorizes the VEBA trustee to act on behalf of the employer in administering the VEBA trust, and agrees to make
contributions to the VEBA trust for the payment of benefits for the employeris eligible employees, spouses,
dependents or beneficiaries.? The prototype summary plan description is used to disclose information about
benefits, rights and obligations under the plan and is distributed to eligible employees. It appears that more than
two, and possibly as many as 400 or more, separate and unrelated private sector employers have adopted the

1 UEVEBAIs name appears to have been changed in 1998 from the iCalifornia Association of Medical Professionals
Voluntary Employees Beneficiary Association Trust.7

2 Atrust joinder agreement attached to a January 10, 2002 letter from John Ramirez to the Colorado Commissioner of Insurance
identified UEVEBA as the iUnited Employers Voluntary Employees Beneficiary Association | (Herein éVEBAI)T while copies of
other trust joinder agreements identified UEVEBA as iUnited Vendors of America Chapter | Voluntary Employeesi Beneficiary
Association (the BUEVEBA!) . . . .T We have assumed for purposes of this letter that these differences reflect different trade names
under which UEVEBA conducts its operations.
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UEVEBA prototype plan document and use the UEVEBA arrangement to provide benefits to their eligible
employees, spouses, dependents, and other beneficiaries.

Under the UEVEBA prototype adoption agreement used in Arkansas, contributions from participating
employers are made to a pooled trust account held by the VEBA trustee for the benefit of eligible employees, and
their spouses, dependents and other beneficiaries. It appears that third party administrators (TPAs) have been
designated by the VEBA trustee to act as representatives in operating a iRegistered Officel and transacting
business on behalf of the VEBA trustee. In some cases, employer contributions may be deposited in a TPAIs
UEVEBA Deposit Bank Account and transmitted to the VEBA pooled trust account. UEVEBA provides benefits to
covered employees, and their spouses, dependents and beneficiaries from the VEBA pooled trust account.® In the
event the VEBA pooled trust account is insufficient to pay benefits due, UEVEBA agreed that it would file a claim
under a reinsurance contract it entered into with Equity Reinsurance International (ERI), a division of Cosmopoli-
tan Life Insurance Company. Under the reinsurance contract, ERI agreed, subject to certain terms, conditions, and
limitations in the contract, to indemnify UEVEBA for benefit liabilities it assumed in connection with employers
who adopted the UEVEBA arrangement. UEVEBAIs pooled trust account arrangement is structured so that the
single employer plans share actuarial risks with each other as part of participating in the UEVEBA arrangement.

Section 514(a) of Title | of ERISA generally preempts state laws purporting to regulate an employee benefit
plan covered under that title. There are, however, exceptions to this general preemption provision. The relevant
exception for purposes of your inquiry is in subsection 514(b)(6)(A), which allows state insurance regulation of
MEWAs and MEWA trusts without regard to whether they are employee benefit plans covered by Title | of ERISA.
Section 3(40)(A) of ERISA defines the term MEWA, in relevant part, to mean : ifA]n employee welfare benefit
plan, or any other arrangement (other than an employee welfare benefit plan), which is established or maintained
for the purpose of offering or providing any benefit described in [section 3(1) of ERISA] to the employees of two or
more employers (including one or more self-employed individuals), or to their beneficiaries, except that such term
does not include any such plan or other arrangement which is established or maintained 6 (i) under or pursuant
to one or more agreements which the Secretary [of Labor] finds to be collective bargaining agreements, (ii) by a
rural electric cooperative, or (iii) by a rural telephone cooperative association.

If a MEWA is not itself an ERISA covered plan, which is generally the case, ERISAIs preemption provisions
do not apply and States are free to regulate the MEWA in accordance with applicable state law. In such cases, the
Department would view each of the employer members that use the MEWA to provide welfare benefits to its
employees as having established separate welfare benefit plans subject to ERISA.* In effect, the MEWA would be
merely a vehicle for funding and administering the provision of benefits (like an insurance company) to a number
of separate ERISAcovered plans. The Department has concurrent jurisdiction with the States to regulate persons
who operate such MEWA s to the extent those persons have responsibility for, or control over, the assets of ERISA
plans that participate in the MEWA.*

If the MEWA is itself an ERISA-covered plan, it would be subject to the provisions of ERISA governing
employee welfare benefit plans, and would also be subject to a broad range of state insurance laws.

Section 514(b)(6)(A)(i) of ERISA provides that, in the case of a MEWA that is itself a plan and is fully
insured, states may apply to and enforce against the MEWA any state insurance law requiring the maintenance of

% Although adoption agreements refer to benefits provided under insurance contracts purchased by the plan administrator and
held by the VEBA trust, such insurance contracts were not in the materials we received.

4 UEVEBA appears to allow plans to participate that are not be subject to Title | of ERISA (e.g ., governmental plans, church plans,
and certain plans covering only self-employed individuals and their spouses). Participation by non-ERISA plans does not change
the Title I conclusion regarding the Statesi ability to regulate the MEWA.

® When the sponsor of an ERISA-covered plan uses a MEWA to provide health care coverage for its employees, the assets of the
MEWA generally are considered to include the assets of the plan, unless the MEWA is a state licensed insurance company. In
exercising discretionary authority or control over plan assets, such as paying administrative expenses and making benefit claim
determinations, the person or persons operating the MEWA would be performing fiduciary acts governed by ERISAIs fiduciary
provisions.
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specific reserves or contributions designed to ensure that the MEWA will be able to satisfy its benefit obligations in
a timely fashion. In the Departmentis view, section 514(b)(6)(A)(i) enables states to subject such MEWAS to
licensing, registration, certification, financial reporting, examination, audit and any other requirement of state
insurance law necessary to ensure compliance with state insurance reserve, contribution and funding require-
ments. Section 514(b)(6)(D) provides that a MEWA is ifully insuredi for this purpose ionly if the terms of the
arrangement provide for benefits the amount of all of which the Secretary determines are guaranteed under a
contract, or policy of insurance, issued by an insurance company, insurance service or insurance organization,
qualified to conduct business in a State.

In the case of a MEWA that is itself a plan but is not fully insured, section 514(b)(6)(A)(ii) allows any state
insurance laws to be applied to the MEWA subject only to the limitation that the law is inot inconsistent? with
Title | of ERISA. The Department has expressed the view that a state insurance law would not be inconsistent with
Title | if it requires a MEWA to meet more stringent standards of conduct, or to provide greater protection to plan
participants and beneficiaries than required by ERISA. The Department has also expressed the view that a state
law regulating insurance would not, in and of itself, be inconsistent with the provisions of Title I if it requires a
license or certificate of authority as a condition to transacting business, requires maintenance of specific reserves
or contributions designed to ensure that the MEWA will be able to satisfy its benefit obligations in a timely fashion,
requires financial reporting, examination or audit, or subjects persons who fail to comply to taxation, fines, civil
penalties, and injunctive relief.

We understand that UEVEBA and the other respondents argue that section 514(b)(6)(C) of ERISA forbids
Arkansas from regulating the UEVEBA arrangement because the VEBA trust acts a pooled trust holding the assets
of single employer plans that participate in the UEVEBA arrangement. This argument misconstrues section
514(b)(6)(C). That section provides that nothing in provisions of section 514(b)(6)(A) that specifically allow states
to regulate MEWAS ishall affect the manner or the extent to which the provisions of this subchapter apply to an
employee welfare benefit plan which is not a MEWA and which is a plan, fund, or program participating in,
subscribing to, or otherwise using a MEWA to fund or administer benefits to such planis participants and
beneficiaries.m In analyzing this provision, it is important to distinguish between (1) individual employee benefit
plans that obtain benefits through a MEWA, and (2) the MEWA itself. Section 514(b)(6)(C) prevents individual
employee benefit plans covered by ERISA from themselves being deemed insurance companies or otherwise
regulated as insurance under state insurance law merely because they utilize a MEWA in obtaining benefits; the
section does not provide immunity to the MEWA itself from state insurance regulation, or to a pooled trust
forming part of a MEWA. See Atlantic Health Care Benefits Trust v. Foster, 809 F.Supp. 365, 370 (M.D.Pa., 1992).

The information supplied indicates that the UEVEBA arrangement is being operated for the purpose of
providing health and welfare benefits to employees of two or more employers. Nothing in the material we
received suggested that the UEVEBA arrangement is established or maintained under or pursuant to one or more
agreements that the Secretary of Labor has found to be collective bargaining agreements, or by a rural electric
cooperative or rural telephone cooperative association as defined in section 3(40) of ERISA. Accordingly, in the
Departmentis view, it isa MEWA. It does not appear that any of the respondents are claiming that the UEVEBA
arrangement is itself an ERISA-covered plan, and nothing in the information you provided suggests that the
UEVEBA arrangement is itself such a plan. Therefore, ERISAis preemption provisions do not apply with respect to
the UEVEBA arrangement (as distinguished from any individual ERISA-covered plans that obtain benefits
through UEVEBA), and Arkansas is free to regulate the UEVEBA arrangement in accordance with applicable state
law. Further, even if it the UEVEBA arrangement were itself found to be an ERISA-covered plan, Title | of ERISA
does not preclude the application of Arkansas insurance law or regulations to the UEVEBA arrangement in
accordance with section 514(b)(6)(A) of ERISA as described above.
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We hope this information is of assistance to you. Should you have any questions concerning this letter,
please contact me at (202) 693-8531. | have also enclosed a brochure prepared by the Department entitled iMultiple
Employer Welfare Arrangements Under the Employee Retirement Income Security Act : A Guide to Federal and
State Regulation.t

Sincerely,

John J. Canary
Chief, Division of Coverage, Reporting and Disclosure
Office of Regulations and Interpretations

Enclosure
cc: John Rhondo aka John Ramirez
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Procedure
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ERISA Proc. 76-1—Procedurefor ERISA
Advisory Opinions.

It is the practice of the Department of Labor (the
Department) to answer inquiries of individualsor organi-
zations affected, directly or indirectly, by the Employee
Retirement Income Security Act of 1974 (Pub. L. 93-406,
hereinafter “theAct”) asto their status under the Act and
as to the effect of certain acts and transactions. The an-
swers to such inquiries are categorized as “information
letters’ and “advisory opinions.” This*“ERISA Procedure’
(ERISA Proc. 76-1) describes the general procedures of
the Department in issuing information letters and advi-
sory opinions under the Act, and is designed to promote
efficient handling of inquiriesand to facilitate prompt re-
Sponses.

Section 7 of thisprocedure (instructionsto individu-
a sand organi zations requesting advisory opinionsrelat-
ing to prohibited transactions and common definitions) is
reserved. This section will set forth the proceduresto be
followed to obtain an advisory opinion relating to prohib-
ited transactionsand common definitions, such aswhether
apersonisaparty ininterest and adisgualified person. In
general, this section will incorporate arevenue procedure
to be published by the Internal Revenue Service.

Thisadvisory opinion procedure consists of rules of
agency procedure and practice, and istherefore excepted
under 5 U.S.C. 552(b)(3)(A) of the Administrative Pro-
cedureAct from the ordinary notice and comment provi-
sionsfor agency rulemaking. Accordingly, the procedure
iseffectiveAugust 27, 1976.

SEC. 1. Purpose. The purpose of thisERISA Proce-
dureisto describe the general procedures of the Depart-
ment of Labor (the Department) in issuing information
lettersand advisory opinionsto individualsand organiza-
tionsunder the Employee Retirement Income Security Act
of 1974 (Pub. L. 93-406), hereinafter referred to as “the
Act.” ThisERISA Procedure alsoinformsindividualsand
organizations, and their authorized representatives, where
they may direct requestsfor information lettersand advi-
sory opinions, and outlines proceduresto befollowed in
order to promote efficient handling of their inquiries.

SEC. 2. General practice. It is the practice of the
Department to answer inquiries of individuals and orga-
nizations, whenever appropriate, and in the interest of
sound administration of the Act, asto their status under
theAct and asto the effects of their acts or transactions.
One of the functions of the Department isto issueinfor-
mation |etters and advisory opinionsin such matters.

SEC. 3. Definitions. .01 An “information letter” is
awritten statement issued either by the Pension and Wel-
fare Benefit Programs (Office of Employee Benefits Se-
curity), U.S. Department of Labor, Washington, D.C. or a
Regional Office or an Area Office of the Labor-Manage-
ment ServicesAdministration, U.S. Department of Labor,
that does no morethan call attention to awell-established
interpretation or principle of the Act, without applying it
to aspecific factual situation. Aninformation letter may
beissued to any individual or organization when the na-
ture of therequest from theindividual or the organization
suggeststhat it is seeking general information, or where
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the request does not meet all the requirements of section 6
or 7 of thisprocedure, and it isbelieved that such general
information will assist theindividual or organization.

.02 An*“advisory opinion” isawritten statement is-
sued to anindividual or organization, or to the authorized
representative of such individual or organization, by the
Administrator of Pension and Welfare Benefit Programs
or his delegate, that interprets and applies the Act to a
specific factud situation. Advisory opinionsareissued only
by the Administrator of Pension and Welfare Benefit Pro-
gramsor hisdelegate.

.03 Individuals and organizations are those persons
described in section 4 of this procedure.

SEC. 4. Individuals and organizationswho may re-
quest advisory opinions or information letters. .01 Any
individual or organization affected directly or indirectly,
by the Act may request an information letter or an advi-
sory opinion from the Department.

.02 A request by or for anindividual or organization
must be signed by the individual or organization, or by
the authorized representative of such individual or orga-
nization. See section 7.03 of thisprocedure.

SEC. 5. Discretionary Authority to Render Advisory
Opinions. .01 The Department will issue advisory opin-
ionsinvolving theinterpretation of the application of one
or more sections of theAct, regul ations promul gated un-
der the Act, interpretive bulletins, or exemptions issued
by the Department to a specific factual situation. Gener-
aly, advisory opinionswill beissued by the Department
only with respect to prospective transacti