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Antitrust Cases of
Judge Btephen . Breyer, 1st Ciroult

L Decizions 1081-6/808

1. Cordouvg & Simonpistri Insurance Ageney, Inc. et al. 0. Chase Mankattan Bank NA. o
ol., 649 F.3d 36 (1at Clr. 1961). AFFIRMING DISMISSAL of plalntlff'y Bherman Ast oon-

spiracy complaint. Breyer. (Local insurancs agency ve. & large bank, Chase Manhatian.}

2. Allen Pen Co. v. Springfield Photo Mount Co., 658 F.23 17 (1st Cir. 1081). AFFIRMING
DIRECTED VERDICT for defandant. Price discrimination. Broysr. (Btationery wholssalor va.
& manufacturer of photo albums, sorap books, eic)

8. Auburn News Co. ¢t al. v. Providence Journal Co. o al., 659 F.2d 278 (1st Chr. 1881).
REVERSING INJUNCTION agalust defondant. Consplracy, refusal to deal. Bownes. (News-
paper homa-delivery distributors ve. newapaper.)

4. Claire M. White #t al. v. The Hearst Corp. o ol., 660 F.24 14 (1st Cir. 1083). AFFIRM-
ING SUMMARY JUDGMENT for defendant. Resale price fizing, refusal to deal. Murrey. (9
news dealers vy, newspaper publisher, Hearst.)

5. Barry Wright Corp. v, IT'T Grinnell Corp., 124 F.24 227 (1888). FINDING NO VIOLA-
TION by defendant. Predatory pricing. Breyer. (Now entrant ve. manufucturer with 54% of
U.B. market for nuclear-plant shock absarbara.)

6. Systemised of New England, Inc. v. SCM, Inc., 182 F.2d 1030 (1st Cir. 1984). AFFIRM-
ING DIRECTED VERDICT for defondant. Tying arrangement. Bownw. (Dealer ve. manufae-
turar of photocoplers.)

7. Kenworth of Boston, Ine. v. Pacear Financial Corp. ¢t al., 705 F.24 622 (1st Cir. 1084).
REVERBING INJUNCTION aguinst defendants. Tying, refusal to deal. Breyer. (Truck dealer
ve. manufacturer with 18% of U.8. heavy-truck market.)

8, Home Placement Service, Ine. of al. v. Providenve Jourasl Co. e ol., 730 ¥.2d 671 (1st
Cir. 1884). DENYING PLAINTIFF new trial on damages (§1 trebled to $3} and denying most
of its attorney’s fess. Monopolisation, refusal to deal. Bownes. (Adverticer of rental real
estate va, newspaper.)

9. Jomes P. Kartell, M.D. ¢ cl. v. Blue Shisid of Mossachusetis ¢t ol., 749 F.2d 932 (1et Cir.
1984). REVERSING JUDGMENT for plaintiffs. Sherman Act conapiracy, monopolisation.
Breyor. (Loeal doctors ve. large health {nsurer, Blue Shield)

10. Computar Identics v. Southern Pocific Co. of ol., 756 F.2d 200 (1st Cir. 1085). Sherman
Aot conspiracy. AFFIRMING VERDICT for defendants. Torruella. (Sallec of computar contrel
systoms with railroad, Bouthern Pacific.)

11. Interface Group, Inc. v. Mossachusetta Port Authority, 816 F.8¢ 9 (1687). FINDING NO
VIOLATION of Sherman Act. Exausive dealing. Breyer. (Alrline charter service with two
planes va. Massachusetis Port Authority.)

12. Texoco Pusrto Rico, Inc. v. Joss Meding of ol., B84 F.2d 942 (st Cir. 1967). AFFIRM-
INGMJWNT&IM Ilmpdluﬂon refusal to deal. Timbers.
Murdum“dnkruhrnnﬂm,’rm)
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18. Clamp-Aill Corp. v. Cast [ron Soil Pipe Instituse ¢t al., B51 F.2d 478 (1088). FINDING
NO VIOLATION by defendant. Monopolisation, predatary pricing. Breyer. (Maker of new
plpe couplings and fitlings vs. pipe manufacturers’ sanociation, 90% of U5, market.)

14. Grappone, Inc. v. Subaru of New England, Inc., 868 F.24 702 (1988), OVERTURNING
JURY VERDICT for plaintiff. Tying. Breyer. (Local cur dealer vs. auto manufacturer.)

16. Monakan‘s Marine v. Boston Whaler, Inc., o ol., 866 F 24 535 (1989). AFFIRMING
BIM)(ABYJUDGMENTfordmdnt. Tying. Breyor. (Local boat dealer vs. boat manufac-
tarer.

18. Town of Comcord ef al. v. Boston Edison Co., 918 F.2d4 17 (1at Cir, 1990). OVERTURN-
NG JUlllg VERDICT for plaintiff. “Price squesss.” Breyer. (Two local towns va. large elec-
tric utility.)

IL._Bxeyer Auticrust Cases, Post-6/3/08

17. Tri-State Rubbish, Inc., & al. v. Waste Monagentent, Ine., ¢t ol., 998 F.2d 1078 (1st Cir.,
7/18/83). APFIRMING DISMISSAL in part and remanding rest of plaiutift's “thin and doubt-
ful” case. Fxclusive dealing, predatory pricing. Boudin. (Trash hauler va. 12:town waste-
dispoaal monspoly.}

18. R.W. Intl. Corp. et al. v. Weich Food, Ine. & at., 18 F.3rd 478 (1at Ciz., 1/30/04). AP-
FIRMING SUMMARY JUDGMENT for dafendenta. Distributor termination, predatory prie-
ing. Coffin. (Puerto Rican food distributor va. large food manufecturer, Waleh Food, Inc.)

19. Caribe BMW, Inc. v. Bayerische Motoren Werke Aktiengeseilsckaft et al., 1994-1 CCH
¥70,548. REMANDING PLAINTIFF's “implausible” case. Hesale price fixing, price diserimi-
nation. Breyer. (Puerto Rican suto dealer v. German sute manufacturer, BMW.)

Charies Musller
July 19, 1094

WHY BREYER SHQULD NOQT BE CONFIRMED TO
‘THE BUPRENE COURT

Charles BE. Musller

President Clinton has been nisled, in my opinion, into
making a grave miptake in nominating to the Bupreas Court Judge
Staphen Breyer of the U.S. Court of Appeals in Beston., On the
basis of his antitrust record, he is an unjust man., He is alsc
one vho is intellectually and politically committed to a set
of "economic™ theories that are demonstrably false and that
will callousl{ reduce the standard of 1living of the average
american family in the decades to come,

In response to 8 quaestion from Senator Matzenbaum in these
hearings en July 12, Breyer replied: "Somatimes plaintiffs
dié win in antitruu& cases I've had and, az you point out,
defendants have often won. The plaintiff gometimes is a big
business and sometimen isn‘t. The defendant sometimes is and
sometimes isn't."™

Once more Breyer seeas to have trouble with the facts, !
Ho plaintiff, so fer as I can determine, has ever won an anti-
trust case in his court. In the attached table, I've listed
the 19 such casas ha's participated in since he joined the
court (1980) and none was decided for the plaintiff. (Two
were remanded--oneé as a “thin and doubtful" case, the othexr
as an "implausible"” cne. BSee Tri-state and Caribe EMK, be-

v
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low.) Do these qualify as plaintiff “winse" in Breyer's lex-
icon? Xf not, what cases is he talking about?

The rest of the Breyer answer quoted above was evidently
intended to suggest that there was a "mix" of small and large
firms on both sides in his 19 antitrust cases. Thip is patent-
ly not true, Historically, antitrust defendants have been,
on avarage, some 30 times the size of antitrust plaintiffs and
that tendency 1s clearly present in his cases as well.

In the table below, I've described (in a parenthetical
sentence) the opposing parties in each of Brayer's 19 cases.
His plaintiffs are largsly local dealers or diatributors, with
a couple of new-antrant, new-technelogy producers--all obvious-
ly small by virtually any definition (e.g., the SBA's less-than-
500 employees)--while his defendants are generally giant insti-
tutions (e.g., Chase Manhattan Bank, Blue 8hield, Hearst news-
papers, Southern Pacific Railroad, Massachusetts Port Authori-
ty, Boston Edison) or big manufacturers (e.g., BMW, Subaru,
Welch Food, Paccar {(heavy trucks), SCM (photocopiere}, ITT Grin-
nell, and Taexaco.)

Again, Breyer has misstated the facts. No antitrust plain-

tiff has aver won in his court. Similarly, the plaintiffs he's
consistently ruled against have all been small and the defan-
dants he's msthodically favoraed--with hia vote and his intellec-
tual effort--have virtually all been very largs.

Breyer is the candidate of big-businass and monopoly in
Anmerica. He has never met a monopoly or a restraint on compe-
tition that he Aidn't like, ruling for the big-business dafen-
dant, again, 19 times in 19 antitrust casas Quring his 14 years
on the lst Circuit Court of Appeals. He is credited with being
"aven mors conservative than Robert Bork" by his conservative
adnirers, who gleefully note that he is the only Democrati
appointes among 157 federal appeals judges who ﬁna voted I%O\
of tha time for the big corporations charged with antitrust
offenpes-~the other 6 who have such "100%" records being all
Reagan appointees,

Braeyer is disdainful of small business, believing that
only the corporate glanta can be “efficient,” His unbroken
line of 19 decisions for the same side (historically, each side
in antitrust has won about half the time on ngpaal) ehows a
determined unwillingness to decide on the merita, No anti-
trust plaintiff will ever win a casa in his court. 1In a word,
he prejudges cases and nullifies laws he doesn't like.

What does this tell us about his judicial gualifications?
Abcut his impartiality, sense of justice, and judicial tempera-
wment? About his integrity and intellectual napacity? In his
antitrust declasions, there is not a trace of fairness or even-
handed application of the law. They raflact routine injustice,
a consietent ruling in favor of the econosiic bullies rather
than their victims—-a result achieved by crabbed, mean-spirit-
ed interpretations of laws never intended as protectionism for
inefficient corporate giants.

A host of business practices historically condemned as
monopolistic and unfair--that destroy efficlent small firms
and lead tc monopoly prices for the public--have in effect been
lagalized in his court. Price discrimination, predatory (helow-
cogt) pricing, exclusive dealing, tying arrangements, resale
price fixing, and the like have all been consistently approved
by Breyer., There is cone conspicucus principle in his antitrust
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decisionst The corporate defendant always vwins, no matter how
agTegicus the challenged conduct.

o get this big-business-alwayg-wins resnlt, Breyer has
routL:olg displaycdghis disrespect for Congress, rewrlting the
statutes ns he went, in effect-.to borrow the tavorite phr:sa
of San, Orrin Hatch (R-Utah)--"legislating from the bench.

He has, for all practical purpoges, repsalaed an entire bedy
of law in his four-state (plus Puerto Rico} jurisdiction, in-
cluding the venerable Sherman Rntitrust Act (1890) and Clayton

Act {391l4).

Breyer's antitrust record displays a Jimilar disdain for
the Constitution., Antitrust cases ara among those in which,
under the 7th Amendwent, "the right of trial by jury shall be
praseorved.”" Again to achieve his big-business-always-wins re-
sult in antitrust cases, Breyer has repeatedly overturned jury
verdiets for the plaintiffs or ordared their casas dismissed
befors they reached the jury.

Intellect and integrity? Breyer rationalizeés his siding
with the economic bullige by claiming he's doing it all “"for
the consumer.® 1In an Orwellian twist of tha language, he theo-
rizas that bigger must be more “efficient," so monopoly prices
must be lower than competitive prices. His so-called "aconomics"
is ideclegical fiction churned out by lailssez—faire ideclogues,
with no credible empirical or real-world support. A “jury"
of say 12 professional sconomists gelected at random from the
directory of the American Economic Association would find hie
economic theories hilarious.

« In one of his cases (Interface v. Massport, 1987), Breyar
suggested that those harmed by the monopoly practices at Boston's
Logan Alrport could just go out and "build competing airports.”

« In his moat recent case (Caribe BMW v, Bayerische Motoren
Werke, 1994), Breyer axpraessed perplexity as to how the plaintiff
auto desaler could bea slggétnnggutl% injured by a discriminatory
price (charging him mora for cars than his competitors paid)
and a "maximun® resale price-fixing arrangement that prevented
Hin from passing on that extra charge by raising his own re-
sale prices to public. The mystery is how Breyer could
not understand the familiar "price squeste” the plaintiff was
obviously complaining about--an artificial jacking-up of the
price he paid his supplier and an artifici olding-down of
the price he was permitted to charge his own cuatomers, thus
artificially narrowing his own margin below the competitive
level.

+« In another case (Barry Wright Corp. v. ITT Grinnell,
1983}, he wrote: "When prices exceed incremental [marginal
or average variablel cost, one cannot argue that they must rise
for the firm to stay in business.” But in the airline industry,
for example, marginal costs are estimated at less than 253 of
full operating costs, A company can stay in business by cover-

ing only one-quarter of its operating expenses? This is econom-
ically sailly,

. The next year (in his Kartell v, Blua Shiald, 1984},
he declared unambigucusly that “to gucceed, [a predatory-pricing
case} requires a showing that tha price was below 'incremental
cost' {(or the sgquivalent),” citing as his sole aunthority his
own dacision of the preceding year (Barry Wright, above), The
U.B. Supreme Court, nearly a decade later (Brocke/Liggett v.
B&W Tobacco, 1993), is itself still undecided as to the “ap-
propriate measura of cost” in such cases.
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. In a price-discrimination case (Allen Pen Co. v. Spring-
field Photo, l981), Breyar relied on the fact that the goods

on which the victim was overcharged (more than its competitors)
accounted for only 2% of that disadvantaged firm's total busi-
negs., He made no mention of the Supreme Court's holding (MC

v. Morten Salt, 1948) that the price-discrimination law must,

of necessity, apply to sach and every individual item in a mar-
chant's inventory if it is to have any real meaning, including,
in that case, table salt =0ld in a supermarket {(accounting for

a fraction of I& of its ovarall salea).

. Breyer rajects the traditional n>tion that one of anti-
trust’'s nain purposes is the prevention of "unfair" compatitive
practices, referring to such attacks on =mmall anterprises as
were "torts" which "lie beyond the purview of the antitrust
laws" {Kartell v, Blue Shield, 1984) and Aisparagingly char-
scterizing a Massachusetts statute prohibiting them as a "fair
trade" law (Kenworth v. Paccar, 1984). The difficulty with
this Breyer "tort" theory is first that torts were illegal at
common law and were thus already illegal in 1890 when Congross
passed the Sherman Act, doing so precisely because it found
the existing tort law inadeguate to deal with the trusts of
the day, e.g., Standard Oil, American Tobacco, and the lika,

A second problem is that this Brever notion is wildly at odds
with a mountain of legislative histery and Suprems Court rul~
ings since 1890.

+. Rejecting “fairnees® as even a part of the standard
in antitrust, Brever embraces a single criterion, what he calis
"consumer welfare.®” The problem, though, ie that he defines
this term to include not just consumars as membars of house-
holds (the conventional aconomic definition) but businesgs firms
as well. 1In mainstream economics, the interests of conmercial
organizations are designated by the term “producer welfare"
but Breyer never menticns this. By lumping both consumers and
entrepreneurs under the same lakel, “consumer welfare," he's
able to claim that he's serving "consumers" even when families
are being looted by anticompetitive practices. If both the
individual citizen and the corporate monopoly are “consumers,®
than the overcharging of the former bx the latter merely “tran
sfers” money from the pockets of one "congumer” to another,
Under this definition, the hehavior of Willie Sutton--the gen-
tleman vho robbed banks "bacause that's where the money is"--
caused no loss of “consumer welfare."” He simply "transferred"
money from one “"consumar" pocket to another, with ne reduction
in the total amount of monay held by him znd the bank togethez.

. While the Supreme Court has repeatedly held that the
(federal) Sherman Act does not preempt the antitrust field rud
that the 50 states are accordingly free to enact and enforce
substantively stronger antitrust laws if they like, Breyer holds
{Cardova & Eimonpietri Ins, v. Chase Manhattan, 1581} that the
states--while allowed to "occasionally" vary the "details" of
their antitrust statutes from the fedaral model--must keep them
“broadly consistent with general fﬁgeral policy." Since state

antitrust law long preceded the federal, this is an aspacially
outrageous suggestion by Breyer,

. Brayer defines “entry barriers" as costs facing new
entrants that incumbents were spsred., This is a word gasme that
drains the term of 8]] serious meaning. For example, under
this definition, there would be no "barriers" confronting those
denied fair access to Boston's Logan Alrport (Massport, above),
since they could presumably build a naw one for the wame num-
ber of (inflation-adjusted) dollars as wexre spint by the origi-
nal Logan builders. In mainstreas sconomics, entry barriers



627

have an entirely different definition, namely, as oosts facing
nev antrants that alloy incumbent firms to maintain higher-than-
comnpetitive ices {without inducing new entry that would force
their prices ck down), This traditional definition protects
the public from monopoly pricingj Brayer's does not,

in other cases, Brayer ordered summary dismissal bacause
he wasn't persuaded that the defendants had "market power"--the
power to charge a price ve the competitive level, But in
a case where he assumed such market power (Kartell v. Blue
Shield, 1984), ha ruled that monopolists have a right to “ex-
ploit" their market power and, besides, that it's judicially
a1fficult to deternine “"what is a ‘competitive' price.” The
rules bend to gat a fixed result: The corporata defendant al-
ways wins. A court he sits on has no rightful claim to the
public's trust and confidence,

In overturning the historic competitiva-price standard,
Breyer sets aside all eanforcement of, for exampls, the country's
merger law: In the Justice Department's 1592 Merger Guidelines,
unlawful mergers are defined as those that create or enhance
the "ability profitably to maintain prices above competitive
levels." And of courss public agencles whose job is to prevant
utilities from gouging the public routinely set prices intended
to a ximate those that would prevaill under competitive con-
ditions., In holding that the competitive price level can't
be judicially determined, and that monopolists have a right
to “exploit" their monopoly powaer, Breyer rejacts any form of
protaction for the public from private economic power, whather
antitrust (to maintain competitive markets) or publie regulation
(to restrain incurable wonopoly pricing power).

~he underlying assumption in all Breyer's antitrust
rulings is that big is wore efficient than small, It is a thor-
oughly false--indeed, a perverse—-premise, It is almost univer-
sally the case that the largest firm in a given industry is
among ite most inefficient, e.g., GM in asutos, IBM in comput-
ers, and o on. In the airlinae industry, for example, the Big
5 carriere have unit (per-passanger-mile) costs that exceed
those of mid-size Southwest Airlines--and even the smallest
of the new startup lines--by 23&% (American) to 48.6% (USAir}.
Salamon Bros., NY Times, 4/25/93,

Only when the new adninistration intervened in early 1993
to stop thae incessant predatory attacks by the Big 5 were those
efficient amall airlines permitted to expand across the country
and thus trigger an overall decline in prices to tha consumer.
It is a fajrness or %.vol-glaxgng-fle;d standard in antitrust--
the one Congress laid down when it passed these laws over 100
yeare ago--that deconcentrates markets and systematically low-
ers consumer prices., It is Breyer's unwillingness or inability

to grasp this cantral smpirical fact of the yeal eccnomic world
that makes him the national liability that he is,

Sophistry is the hallmark of Breyer's antitrust decieions,
One can search in vain through them for even the slightast trace
of the "brilliant jurist" portrayed by his supporters. His
opinions are rambling, factually-incoherent lectures {purport-
ing to be “econamic® theory) so poorly written--as ¢an be ver-
ifiad by a visit tc any county law library--that the reader
often has to go to the decision of the court below to find out
what had actually happened in the cases. Here all that's avi-
dent is eithér intellectual incompetence--captivity to the crude
19th century dogma that "big¢ iv efficient™--gr aqually crude
chesrleading for corxporste giantism to gain “consarvative" po-
litical support for an ambitious judicial career.
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A judge’s stand on antitrust is a ravealing windov into
his broader view of the genaral economic issues and his over-
all judicial philosophy. Antitrust has two vital functions
in America. First, it lays down the rules of the entreprensur-
il game for the nation's 20 million busineeses, providing tham
and their families with a “bill of rights," a shield against
unjust treatment by aconomic predators.

Ko legs importantly, antitrust is the nation's central

rice-contrel mechanlsm. Without it, mergers and aconomic thug-
gery quickly transform competitive industries into sclerotic
monopolies and pricea start to climb. With Breyer on the Bu-
prema Court, its pro-monopoly majority will be so solid that
corporate lawyers will dutifully start telling their clients
the rules are now off, that the long-sought grail of laissez-
faire has at last arrived, WwWith antitrust effectively repealed
by unelacted judges, consolidation will ac¢elerate even faster
and prices in health care, for example, will be roekotin? sven
further out of control as the voters go to the polls in '96.
When President Clinton named Breyer to the high court, he slmoat
certainly killed any serious chance ¢f controlling health-care
costs during his presidency and, indeed, cut the strongest cable
that restrains price= at large.

Stophen Breyar's 19 pro-monopoly votes spell out an ultra~
conservative economic agenda that he shares with Robert Bork
and Antonin Scalia. It is one that systematically transfers
very large amounts of money from consumers and efficient snall
enterprises to corporate dinosaurs that are too inefficient
to compete on the merits and thus have to resort to economic
violence againat their smaller, more sfficlent compatitors to
survive, Even if COngra-s should rewrita the country's anti-
trust laws in a plainly-expressed effort to pravent this re-
sult, his record makes it plain that he would find a way to
evade it, His is a yesult-orisnted antitrust jurisprudence
and no private antitrust plaintiff can ever expact to win his
vote. His confirmation by the Senate will itself be read by
his 1,000 ecolleaguas on the nation's courts as an orsemant
of his antitrust views by Congress or of its indifference to
that vital body of law and the economic havoc that ita negleot
inevitably yields, On the Court, his votes and his pro-monopoly
advocaoy will cost the nation--and the president--dearly indeed,

"Every aroat migtake has & halfway moment," Pearl Buck
once wrote, "a split second wvhen it can bs recalled and parhaps
remedied.” The U,5. Senste now has such & “"halfway moment,®
a final chance to spare the U.B. and its president the appal-
ling costs of hia greatest mistake, Stephan Breyer. It is the
one he will moat regret in the years to come.



