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Thirty-eight years ago this Court, bl‘monv Board of

Education, 830 U. 8. 1, 16 (1847) summarized jts exegesis of
Establishment Clause doctrine thus:

“In the words of Jefferson, the elsuse aguinst establish-
ment of religion by law was fntended to erect 5 wall
of separation between church and State.’ Reymolds v.
United States, [88 U. §. 145, 164 (1879))."

This language from Reynolds, s ease Involving the Free Ex-
ercise Clause of the First Amendment rather than the Estad-
tshment Clause, quoted from Thomas Jefferson's letter to
the Dmbm-y Baptist Association the phrase “1 contemplate
with sovereigr reverence that act of the whole American peo-
ple which declared that their legislature should ‘make no law
respecting an establishment of religion, or prohibiting the
free exercise thereof,’ thus building s wall of separstion be-
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tween churchk and State.” 8 Writings of Thomas Jeflerson
113 (H. Washington ed. 186)). ’

1t b impossible 1o build sound constitutional doctrine upon
& mistaken understanding of constitutional history, but un-
fortunately the Establishment Clause bac been expressly
freighted with Jefferson’s misleading metaphor for pearly
forty years. Thomss Jefferson was of course in France at
the time the constitutiona' amendments kmown as the Bill of
Rights were passed by Congress and retified by the states.
His letter to the Danbury Baptist Association was & shont
pote of eourtesy, written fourteen years after the amend
ments were passed by Congress. Be would seem to any de-
tached observer as 8 Jess than idea’ source of contemporary
history as to the meaning of the Religion Clauses of the First
Amendment.

Jefferson's fellow Virginiar James Madison, with whom he
was jained in the Dattle for the enactment of the Virginia
Ststute of Religious Liberty of 3786, 4id play as large s part
&z anyone in the drafting of the Bil) of Rights. He bad two
sdvantages over Jefferson in this regard: be was present in
the United States, and he was 8 leading member of the First
Congress. But when we turn to the record of the proceed-
ings fr the Fust Congress leading up to the adoption of the
Estabiahment Clsuse of the Constitution, ncluding Madi.
son’s mignificant eontributions thereto, we see s far different
picture of its purpose than the highly sirplified “wall of sepa-
ration between chureh and State.”

During the debates tr the thirteen colonies over ratification
of the Constitution, ope of the arguments frequently nsed by
opponents of ratifcation war that without » Bill of Rights
guaranteeing individual liberty the new geners! government
carried with it 8 potential for tyranny. The typical response

‘Reynolds & the enly sotharity dted m doreet precedest for the “wall of

srparatice theary.” S0 U. 8, 0t 18, Regnolds b . 8 dealt
w.xm'.mmmmum,
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to this argurnent on the part of those who favored mtification
was that the genera) government established by the Con-
stitution had only delegated powers, and that these delegated
powers were so limited that the government would have po
occasion to violate individua! Biberties. This response satis-
fiad some, but not others, and of the eleven eolonies which
ratiSed the Constitution by early 1788, five proposed one
or another amendments guaran‘eeing individual Eberty.
Three—~New Hampshire, New York, and Viginia—included
in obe form or another s declaration of religions freedom.
See 3 ). Elliot, Debates on the Federa! Constitution 659
(1891);14d., st 328. Rhode Island and North Carolins flatly
refused to ratify the Constitution in the abeence of amend.
ments in the nature of 8 Bill of Rights. 14d, ot ¥34; 4 at 244.
Virginis and North Carolina proposed identica! guarantees of
religious freedom:

“TAJD men have an equal, natural and umabenadble right

0 the free exercise of religion, sccording to the dictates

of conscience, and that po particular religionz sect or

pociety ougbt to be fivored or establiahed, by law, in

preference to others.™ 81id., ot 659, 4id, at 244.°

On June 8, 1789, James Madison rose o the Bouse of Rep-

resentatives and “reminded the House that this was the day
that he had beretofore named for bringing forward amend-
ments to the Constitution™ 3 Annals of Cong. 424. Madi-
son's subsequent remarks in wging the Bouse to adopt his
drafte of the proposed armnendments were Jess those of 3 dedi-
cated advocate of the wisdom of such mesasuzres than those
of s prodent statesman seeking the enactment of measures
sought by » pumber of his feDow &itizens which eould surely

@0 po harm and might do s great deal of good.  He said, tn.ter
olha:

-mn«rﬁmmmmmmmﬂ

They
mated that po sec1 or pocety sught to be hvored o
ﬂ;hhhdbkubmfmum‘ 3 EDxt’s Debwian, ¢ 523, id,
s
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“Jt appears to me that this House is bound by every mo-
tive of prudence, not to Jet the first session pass over
witbout proposing to the State Legislatures, some things
1o be incorporated into the Constitution, that will render
ft az acceptadle to the whole people of the United States,
83 it har been found acceplable to 8 majority of them.
] wiad, among otber reasons why something abould be
done, that those who had beer friendly to the adoption of
this Constitution may have the opportunity of proving to
those who were opposed to §t that they were as gincerely
Gevoted to bberty and 8 Republican Government, as
those who eharged them with wishing the adoption of
this Constitution ip order to lay the foundstion of an
aristocracy or despotisrn. It wil) be 8 desirable thing to
extinguiab from the bosom of every member of the com-

mpunity, any apprebensions that there are those among
his eountrymer who wiab to deprive them of the Eberty
for which they valiantly fought and bonorably bled.
And if there are armendments desired of such 8 nature as
will pot Injure the Constitution, and they ean be fn-
gafted 0 & to give patiafaction 1o the doubting partof
our fellow<citizens, the friends of the Federn) Govern-
ment will evince that spirit of deference and eoncession

for which they have hitherto been dub.ng-mhed ",
o £8)-432

The language Madison proposed for what wltimately be-
came the Religion Clsuses of the First Amendment was this:

*The dvi rights of pone ahall be abridged on secount of
religions belief or worahip, bor sbal! any national religion
be established, wmnthefanlndoqnﬂmhudwo

mhbmymw & oD Any pretext, hfm:g-ud
1d., st &M

On the same day that Madison proposed them, the amend.
menta which formed the basis for the BiD of Rights were re-
ferred by the Honae 10 8 committee of the whole, and after
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severs! weeln' delay were then referred to a Select Commit-
tee consisting of Madison and ten otbers. The Committee

revised Madison's proposa! regarding the establishment of
religion to read:

“IN)o religion shall be establiahed by law, por shall the
oqual rights of conscience be infringed.” J1d., ot 729.

Tbe Committee's proposed revisions were debated in the
Bouse on Avgust 15, 1739. The entire debate on the Reb-
gion Clanses §s eontained i two full eolumns of the *Annals *
and does mot seem particularly fDuminating. See id., ot
T25-T81. Representative Peter Sylvester of New York ex-

his distke fur the revised version, becanse it might
have s tendency “to abolish religion altogetber.® Represent.
stive John Vining sugpested that the two parts of the sen-
tence be transposed; Representative Ebridge Gerry thought
the Janguage should be changed to read “that no religious
doctrine shall be established by aw.” Jd, ot 729. Roger
Eherman of Connecticut had the traditional reason for oppos-
fng provisions of s Bill or Rights—2that Congress bad no dele-
gted sotharity to “make religions establishments”-—and
therefore be opposed the adoption of the amendment.
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be thought it as weD expressed as the nature of the language
would admit.® Iind.

Representative Benjamin Huntington ther expressed the
view that the Committee's language mwight “be taken to such
latitode as t0 be extremely burtful to the eause af religion
Be understood the amendment to mear what had beer ex-
pressed by the geptleman from Virginia;, but others might
find & convenment to put another eonstruction mpon R."
Buntington, from Connecticut, was eoncerred that in the
New England states, where state establisbed religions were
the rule rather than the exception, the federn! cowts might
pot be ahle to entertain elaims based wpon ar oblintion
under the bylaws af o religious arganization to eootribate to
the support of » minister or the building of » place of worship.

boped that “the amendment would be made io such & way
uw.mt'hﬁ_;budemaa’m.mdnﬁuuaﬁ-eof
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son thereby withdrew his proposal but insisted that his refer-
ence to 8 “nationa) religion” only referred to s nationa)
esiablishment and did pot mean that the goverment was s na-
tiona) one. The question was taken on Representstive Liv.
ermore’s motion, which passed by a vote of 81 for and 20
against. Jhd.

The folowing week, without any spparent debate, the
Bouse voled to alter the language of the Religion Clause to
read “Congress shall make po law establishing religion, or
to prevent the free exercise thereof, or to infringe the rights
of conscience.” Jd., st 766. Tbe Boor debates in the Senate
were pecret, and therefore not reported in the Annals. The
Senate op Seplember 8, 1789 considered several! diferent
forma of the Religion Amendment, and reported this lan.
guage beck to the House:

“Congress shall nake no law establishing articles of faith
or » mode of worship, or prohibiting the firee exercise of

religion.”

C. Antieau, A Downey, & E. Roberts, Freedom From Fed-
eral Establishment 130 (1964).

The Bouse refused to accept the Senate’s changes in the
Bill of Rights and asked for & conference; the version which
emerged from the conference was that which ultimately

found its way boto the Constitution as » part of the First
Amendment.

s shall make mo law respecting an estad-
:‘;hme:t of religion, or prohibiting the free exercise
ereol”

Tbe House and the Senate both sccepled this language on
z)ccudu days, and the amendment was proposed in thie

rm. .

On the basis of the record of these proceeding in the
Bouse of Representatives, James Madison was undoubledly
the mast Emportant architect among the members of the
Bouse of the amendments which became the Bill or Rights,
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but it was James Madison speaking as an advocate of sensible
legislative compromise, pot as an advocste of incorporsting
the Virginia Ststute of Religious Liberty into the United
States Constitution. During the ratification debate in the
Virginia Convention, Madison had actually opposed the jdes
of any Bill of Rights. His sponsorship of the amendments in
the Bouse war obviously not that of s zealour believer in the
pecessity of the Religion Clauses, but of one who felt it might
4o some good, eould do no harm, and would satiafy those who
had ratified the Constitution on the condition that Congress
propose 8 Bill of Rights.* His origina) language “por shal)
any national religion be established™ obriously does pot con-
form to the “wall of separation” between eburek and State
ides which latter dey commentators have ascribed to him.
His explanstion oo the Boor of the meaning of hir language--
“that Congress should not establisk p religior, and enforce
the Jegu) obeervation of it by law™ is of the same fIk.  When
be replied to Buntinglon in the debate over the proposal
which eame from the Select Committee of the Bouse, be
wged that the language "no religion shall be establiabed by
Jaw” should be amended dy inserting the word "nstiona)” in
front of the word “religion”

It seems indisputable froth these glimpees of Madison's
thinking, ss refiected by actions ob the floor of the Bouse in
1789, that he saw the amendment as designed to prohibit the
establishment of 3 national religion, and perhape to prevent
@iscrimination among sects.  He &id ot see )t as requiring
peutrality op the part of government between religion and r-
religion. Thm the Court’s opinion v Everson—while eor-
rect in bracketing Madison and Jefferson together in their
exertions in their bome state leading to the ensctment of the

*In & botter Be pant to Jeflervce o France, Madinor ated that be &id
a0t see B femportance e o Bl of Rights bat he plammed to sppart it
Decxase i was “unxiovaly desired by ethers . . . fuex]) K might be of oee,
o if property axecoted could mot e of Gmervice® § Writings of Jarnes
Madisor 271 (G. Bunt od 1I90M).
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Virginis Statute of Religious Liberty—is totaly incorrect in
suggesting that Madison earried these views onto the fioor of
the United States House of Representatives when be pro-
posed the language which would ultimately become the Bil) of
Rigbts.

The repetition of this error in the Court’s opinion in Jili-
nois ex rel. McCollum v. Boord of Education, 833 U. 8. 203
(1948), and, inter alic, Engel v. Vitale, 870 U. §. 42) (1962),
does pot make it any sounder historically. Finaly, tn Abing-
ton Schoo! Dustrict v. Schempp, 814 U. 8. 203, 214 (1963) the
Court made the truly remarkable statement that “the views
of Madizon and Jeflerson, preceded by Roger Williams esme
to be incorporated pot only ip the Federal Constitution but
likewise in those of most of our States” (footnote omitted).
On the basis of what evidence we bave, this statement & de-
monstrably incorrect as s matter of history.* And its repe-
tition ip varying forms in succeeding opinions of the Court
ean give it po more suthority than it possesses as s matter of
fact; stare deciris msy bind courts as to matters of law, but it
cannot bind them ar to matters of history.

None of the other Members of Congress who spoke during
the August 15th debate expressed the alightest indication
that they thought the langusge before them from the Select
Committee, or the evi to be aimed at, would require that the
Gosernment be abeolutely beutral as between religion and fr-
religion The evil to be aimed at, 80 far a2 those who spoke
were concerned, appears to have been the establishment of &
nationa) cburch, and perhaps the preference of ope religious
udovamtbmbmhmdcﬁﬂwymtwm-bom
wbhetber the Government might aid all religions evenhand.
odly. 1f one were to follow the advice of JUSTICE BRENNAN,

*Stats ertablishnents were prevalent throughowr the late Eighteentd
end sarly Ninetoeoth Centories  Ser Masaachusetts Constiurtion of ) THO,
Part, 1, At [1]; New Bampehire Constitation of 1784, Art V), Maryland
Declaration of Rights of 776, Art. XIXIN,; Rhode Ialand Charter of )6
{supereeded 1D,
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eoncurring in Abington School District v. Schempp, supro st
£36, and construe the Amendment in the light of what par-
ticular “practices ... challenged threaten those eonse-
quences which the Framers deeply feared; whether, in abort,
they tend 1o promote that type of interdependence between
religion and state which the First Amendment was designed
to prevent,” one would bave to psy that the First Amend-
ment Establishment Clsuse should be read no more brosdly
than to prevent the establishment of » national religion or the
governmenta) preference of one religious sect over another.
The actions of the First Congress, which re-enacted the
Nortbwest Ordinance for the governance of the Northwest
Territory ip 1789, confirm the wiew that Congress did pot
tmean that the Government sbould be nevtral between reli-
gion and irreligion. The Bouse of Representstives Wook up
the Nartbwest Ordinance op the same day as Madison intro-
duced his proposed amendments which became the Bill of
Rights, while st that time the Federa) Government was of
course ot bound by draft amendments to the Constitution
which bad not yet been propoeed by Congress, say pothing of
ratifiad by the States, it seems highly unlikely that the Bouse
of Representatives would simultaneonsly eonaider proposed
smendments to the Cam:tubon and enact an important piece
of territoria which eonflicted with tbe intent of
those propoeals. The Northwest Ordinance, 1 Stst. 80, re-
enscted the Nortbwest Ordinance of 1787 and ynmded that
“tr)eligion, monality, and imowledge, being necessary to good
government and the Dappiness of mankind, schools and the
means of educstion shall forever be emrqu Id., ot 62,
n{s). Land grants for schools in the Northwest 'l'm'iuu-y
were pot landted to public schools. It was pot anti) 1845 that
Congress limited land grants in the new States and Territo-
ries to bonsectarian schools. & Stat. T88; Antiesn, Downey,
& Roberta, Mom!‘romf"eduﬂl‘.n&bhlhment.n 163,
Onl.hedayd’wtbeﬂm of Representatives voted to
edopt the form of the First Amendment Religion Clanse
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which was pltimstely proposed and ratifed, Representative
Elias Boudinot proposed s resolution asking President
George Washingion to issue 8 Thanksgiving Day proclama.
tion. Boudinot said be “could not think of Jeiting the session
peat over without offering an opportunity to all the eitizens of
the United States of joining with one voice, in returning to
Almighty God tbeir sincere thanks for the many blessings he
had poured down upon them.” 3 Annals of Cong. 914 (1789).
Representative Aedanas Burke objected 1o the resolution be-
cause be did pot like “this mimicking of European customs™;
Representative Thomas Tucker objected that whether or pot
the people had reason to be satisfied with the Constituotion
was something that the states knew better than the Con-
greas, and in any event “it is 8 religious matter, and, as such,
fs proscribed tows.” Jd., st 915. Represeptative Sherman
supported the resolution "pot only a2 8 lavdadble one bn e,
but a2 warranted by a pumber of precedents i» Holy Writ: for
instance, the solemn thanksgivings and rejoicing» which took
place in the time of Solomon, after the building of the termple,
was 8 case b point.  This example, be thought, won.hyof
Christian fmitation op the present occasion . nd.

Boudinot's resolution was earried v the sfErmative oo Sep-
tember 25, 3789. Boudinot and Sherman, who favared the
'lhnhpnng proclamation, voted in favor of the adoption of
the proposed amendments to the Constitution, including the
Religion Chause; Tucker, who opposed the Thanksgiving

jon, voled against the adoption of the amendments
which became the Bill of Rights.

Within two weeks of this action by the Bouse, George
Washington responded to the Joint Resolution which by now
Bad been changed to include the Janguage that the President
“recommend to the people of the United States 8 day of
podbe thankagiving and prayer, to be observed by acknow)-
odging with grateful bearts the many and gigna) favars of
Almighty God, especially by affording them an opportunity
peaceadly to establish a form of government for their safety
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and happiness.™ 1 J. Richardson, Message: and Papers of
the Presidents, 1789-1897, p. 64 (1897). Tbe Presidentia)
proclamstion was coucbed in these worda:

*Now, therefore, 1 do recommend and assign Thurs-
day, the 261b day of November mext, to be devoted by
the people of these States to the service of that great and
glorious Being who s the beneficent sutbor of all the
good that was, that fs, or that will be; that we may then
ol unite k& rendering unto Bim oar gincere and bumble
thanks for His Xind care and protection of the people of
this country previous to their becoming s nation; for the
n;nn] and panifold mercies and the favorable fnter-
positions of His providence ip the eourse and conclusion
of the late war, for the great degm of tranquillity,
uniod, and plenty which we have since enjoyed, for the

and rstiona) manner fn whick we bave been
enablad to establiah constitotions of government for our
safety and happiness, and particularly the pational one
pow lately Instituted; for the dvil and religious Bberty
mth'bdaumbluud and the means we have of ac-
quiring and diffuxing waefiu) knowledge; and, ip genera),
for ol the grest and variour favors which He bas been
pieased to confer upan ts.

®And also that we may then unite In mwost bumbly of.
fering ouwr prayers and stppications to the great Lord
and Ruler of Nations, and beseech Him to pardor our na-
tiona) and otker transgreasions; o enable ur all, whether
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and virtue, and the increase of science among them and
us; and, generally, to grant untd) all mankind such a
degree of tempora! prosperity ac He alone Imows to be
best.” Jbid.

George Washington, John Adams, and Jumes Madison al)
fssued Thanksgiving proclamations; Thomas Jefferson did
‘pot, saying:

*Fasting and prayer are religious exercises; the snjoin-
fng them an act of discipline. Every religious society
Bas 8 right to determine for itself the times for these ex-
ercises, and the objects proper for them, sccording to
their owd particular tenets; and this right car never be
safer than fp tbheir own hands, where the Constitution
has deposited t." 3] Writings of Thomas Jefersan 429
(A. Lipscomb ed. 1904).

As the United States moved from the 18b into the 1?th
century, Congress appropristed time and again public mon-
eys in support of sectarian Indian education earried oo by
religious organizations. Typical of these was Jeflerson’s
treaty with the Easkaskia Indians, which provided annual
easdb support for the Tribe’s Roman Catholic priest and
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education for Indians had reached $500,000 annually, that
Congrese decided thereafter to cease sppropristing money
for educatior, in sectarian schools. See Act of June 7, 1894,
30 Stat. 6, .; of. Quick Bear v. Leupp, 210 U. §. 80, Ti-79
(1908); J. O'Neil), Religion and Edvcation Under the Con-
stitution 118-119 (1949). See generaly R. Cord, Separation
of Church and State 61-8 (1882). This history shows the
fallacy of the potion found in Everson that “po tax in any
amount” may be levied for religious activities in any form.
830 U. §. ot 15-16.

Joeeph Story, s member of this Court from 1811 to 1845,
and during woch of that time a professor st the Barvard Law
School, publishad by far the most comprebensive treatise on
tbe United States Constitution that had then appeared.
Volume £ of Story’s Commentaries on the Constitution of the
United States 630632 (bth ed. 189)) discunsed the meani

] eaning
of the Establiahment Clause of the First Amendment this
way:

“Probably st the time of the adoption of the Constitu-
tion, and of the amendment to  now under eonsider.
stion [First Amendment), the genera) if pot the univer-
sa) sentiment in America was, that Christianity ought to
yeceive encouragement from the State 50 far as was not
fpcompatible with the private righte of eohscence and
the freedom of religiows warship. An attempt to leve)
all religions, and to make Rt & matter of state policy to
bold all in wtter indifference, wonld have created umiver-
sal disapprobation, if not universal Indignation.

*The real object of the [Fust) [A)nendment was not to
ecountenance, uch leas to advance, tanism, or
Jodaixm, or infidelity, by prostrating Christianity; tant to
exchude all rivalry among Christian sects, and to prevent

ort exide for religioc and ase the proceeds “for the support of religion . . .
and for me sther wae & parpose whatacever. . . .% & Bl 018-8)).
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any mational ecclesiastical establishment which should
give to 8 hierarchy the exclusive pstronage of the na-
tional government. It thus cut off the means of reli-
gious persecution (the vice and pest of former ages), and
of the subversion of the rights of tonscience in matters of
religion, which had been trampled upon almost from the
dsys of the Apostles to the present age. ... (Foot-
potes omitted.)

Thomas Cooley’s eminence as 8 legn! suthority rivaled that
of Btory. Cooley stated in his treatise entitled Constitu-
tiona! Limitations that aid to a particular yeligious sect was
prohibited by the United States Constitution, but be went on
to say:

“But while thus careful to ertabliah, protect, and de-
fend religious freedom and equality, the American con-
stitutions ¢optain po provicions which prohibit the
sutborities from such solemn recognition of 8 superin-
tending Providence in public transactions and exercises
a the gepera! religious sentiment of mankingd inspires,
and a3 seemr meet and proper in finite and dependent
beings. Whatever may be the shades of religious bebief,
ol must acknowledge the Btness of recognizing in impor-
tant buman affairs the sdperintending eare and contro) of
the Grest Governor of the Universe, and of scknowledg-
fng with thankegiving hir boundless favors, or bowing in
eontrition when vixited with the penalties of his broken
Taws. No principle of constitutional law s violated when
tharksgiving or fast days are appointed; when chaphins
sre dexignated for the army and navy, when legialative
sessions are opened with prayer or the reading of the
Scriptures, or when religions teaching s mqed by
s genera! exemption of the bouses of
from taxation for the support of State government. Un-
douredly the spirit of the Constitution will require, in
all thesas cases, that care be taken to avoid diacrimination
Iv favor of or against any one religions denomination or
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sect; but the power to do any of these things does not be-
come unconstitutional simply because of ite susce ptibility
toabuse. .. ." Id., st 47047).

Cooley added that,

*{this public recognition of religious worship, however,
s not based entirely, perbaps mot even mainly, upon »
sense of what is due to the Supreme Being himself ae the
sutbor of all good and of all law; but the same reasons of
state policy which induce the government to aid institu-
tions of charity and seminaries of instructiop will incline
it also to foster religious worship and religious institu-
tions, as conservators of the public morals and valuable,
ff pot indispensable, assistants to the preservation of the
podblic order.” Jd., ot 470,

It wonld seem from this evidence that the Estadlishment
Clause of the First Amendment bad scquired s weD-accepted
mweaning. it forbade establishment of » nationa) religion, and
forbede preference among religiows sects or denominations.
Indeed, the &3t American dictionary defined the word
“establishment™ as “the act of establishing, founding, ratify-
h(ﬂuﬂdnm[g')mchuh'ltheonoopdbmdm
ligion, so ealled, o England™ 1 N. Webster, American
Dictionary of the Engliab Language (1st od. 3828). The
Estadliahment Clause did not require government peutrality
between religion and rreligion por &d it prohibit the federal
government from providing pobp-discriminatary aid to reli-
gion.  There Is simply no historical foundation for the propo-
sition that the Framers intended to build the “wall of separa-
tion” that was constitutionalized tn Everson.

Rotwithstanding the abeence of an Bistarica) basis for this
theary of rigid separstion, the wall ides might wel have
served a3 & Deefl! albeit misguided snalytical concept, had it
Jed this Court to unified and principled results in Establad.
sment Clause cases. The opposite, unfortunately, has been
true; ip the 88 years gince Everson our Establishment Clause
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eases have beep peither princpled por unified. Our recent
opinions, many of tbem hopelessly divided pluralities,® have
with embarassing candor conceded that the “wall of separs-
tion” is merely a *blurred, indistinct, and variable barrier,”
which “is ot wholly sccurate”™ and can only be “dimly per-
eeived.” Lemon v. Kurtzrman, 403 U. 8. 602, €14 (197));
Nlton v. Richardson, 408 U. E. 672, 6T7-678, (197)),
Wolmon v. Walter, 433 U. 8. 229, 236 (1977); Lynch v. Don-
nelly, 465 U. 8. ——, (1984).

Whetber due to its lack of historica) support or its practical
unworkability, tbe Everson “wall” has provern all but useless
a2 8 guide to sound constitutiona! adjudication. Jt Mustrates
only too well the wisdotn of Benjamin Cardozo’s eheervation
that “Im)etaphors ko law are to be narrowly watched, for
starting as devices to liberate thougbt, they end often by en-
shaving > Berkey v. Third Avenue R. Co., 244 N. Y. 84,
84, 165 N. E. 88, 61 (192%6).

But the grestest injury of the “wall” potion Is ita mischie-
vous diversion of juiges from the actua) Intentions of the
drafiens of the B of Righta. The “cruchle of litigation,”
ante st 14, b well adapted to adjudicating factua) disputes on
the basis of testimony presented in cowrt, Dt Bo amount of
repetition of historical erfors fn judicia) opinions ean
make the errors troe.  The “wal of separation between
eburch and State” is » metaphor based on bad history, a met.
aphor which har proved nseless as a guide to Judging. It
should be frankly and explicitly abandoned.

The Court bas more recently attempted to add some mor-
tar to Everson’s wall through the three-part test of Lemon v.

*Nlion v Ruchordscom &8 U. B 072, 677 QIN), Nead v. Pittrnger, 42)
V. & M5 Q97F) (partinl), Rormer v. Boord of Padlic Works ¢f Norplond,
&5 U. 8 T3¢ (L975), Wolman v. Walter, £33 U. B £25 (1977).

Mary of or other Estadlishenent Clause et have boer docided Wy
by b majorition.  Commition for Public Bducation v Repon, 444 U. B
- 948 (1980), Lavwon v. Valruds, 456 U. B £22 (1082, Nusller v. Allen, 46
U. B 8 (983), Lynch v. Doanally, 485 U. B —— (1964), f. Lowitt «.
Commitios for Pubdic Béducntion, 413 U. B 472 (ION).
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Kuruman, supra, st 614-615, which served ot first to offer a
more useful test for purposes of the Establishment Clause
thar did the *wall” metaphor. Generally stated, the Lemon
test proacribes state action that has 3 sectarian purpose or
effect, or causes an impermissible governmental entangle-
ment with religion. E.g., Lemon, supra.

Lemon &ted Board of Education v. Allen, 892 U. 8. £36,
243 (1968), a2 the souree of the “purpose” and “effect” prongs
of the three-part test.  The Allen opinion explaing, bowever,
bow )t inherited the purpose und effect elements from
Schempp and Everaon, btk of which eontain the historical
errors Sescribed above. See Allem, supro, st 243. Thus the
purpose and effect prongs have the same historica) defcien-
Ger 3 the wal concept ftaelf they are v bo way based on
either the Janguage or intent of the drafters.

Tbe secular purpose prong has prover mercurial bn applica-
tior because #t has pever been fully defined, and we have
pever fully stated bow the test s to operate. 1fthe purpose
prong b Intended to void those aidr to sectarian institutions
sccompanied by » stated legialative purpose to aid religion,
tbe prong wil econdemn mothing 8o long as the legislature
wtters » secular purpose and say» nothing about aiding reli-

_gon.  Thws the eonstitutionality of a statute may depend
upon what the legialators put Ioto the legislative history and,
more fmportantly, what they leave out.  The parpose prong
means bttle if it only requires the legislature 1o express any
secular purpose and omit all seclarian references, becanse
Jegialatars might do Just that.  Faced with » vabid legialative
secular purpose, we eould ot properly igoore that purpose
withoo! & factual baxis for doing s0.  Lorson v. Valente, 456




562

8-812 § K-92-DISSENT
WALLACE » JAFFREE 39

stated or not, §s to aid the target of its largesse. In other
words, if the purpose prong requires an sbeence of any intent
to 8id sectarian institutions, whetber or not expressed, few
state laws in this ares could pass the test, and we would be
required to void some state aids to religion which we have al-
veady vpbeld. E. g, Allem, supro.

The entanglement prong of the Lemon test eame from
Walz v. Tax Commisnion, 397 U. 8. 664, €74 (1970). Wolz
fovolved 8 constitutiona) ehallenge to New York’s time-
bonored practice of providing state property tax exemptions
to ehured property used in worship. The Wals opinion re-
fused to “undermine the uitimate constitutional objective fof
the Establishment Clause) as flluminated by history,” id., st
€71, and upbeld the tax exemption. Tbe Court examined the
historical relationahip between the state and eburch when
chured property was bv issue, and determined that the cha)-
Jenged tax exemption did pot 8o entangle New York with the
Cburch s to cause ap intrusion or interference with religion.
Interferences with yeligion sbould arguably be dealt with
under the Froe Excercise Clause, but the entanglement fn-
quiry in Wol: was conxistent with that ease’s broad survey
of the relationship between state taxation and peligious
property. )

We have not always followed Walr's reSective Inquiry into
entangiement, bowever. E. 9., Wolmon, 4353 U. 6., ot 254.
One of the difficulties with the entanglement prong is that,
when divarced from the logic of Walz, t cestes an “in-
soluable paradox” in achoo! aid cases: we have required aid to
parochial schools to be elosely watched Jest §t be put to sec-
tarian use, yet this close pupervision ftae will create an
eotanglement. Roemer v. Boord of Public Works of Mary-
lond, 426 U. 8. 736, T68-769 (1976) (WHITE, J., eoncwrring in
Jodgment). For example, in Wolman, supra, the Couwrt In
part struck the State’s nondiscriminatory provision of buses
for parochial schoo) field trips, becanse the state supervision
of sectarian officials in charge of Beld trips wocld be too
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onerous. This type of self-defeating result is certainly mot
required to ensure that States 6o not establish religions.

The entanglement test as applied in cases fike Wolman also
fgnores the myriad state sdministretive regulations properly
placed upon sectarian institutions such a2 curriculum, sttend-
ance, and certification requirements for sectarian schools, or
fire and safety regulstions for chburches. Avoiding entangle-
tent between church and State may be av important consid-
erstion in » ease like Walz, but {f the entanglement prong
were spplied to all state and church relstions in the sutomatic
menner in which it ha: been applied to schoo! aid cases, the
State could hardly require anything of church-related institu-
tions as 8 condition for receipt of financial aazistance.

These difficulties arise because the Lemon test bar mo
more grounding in the history of the First Amendment than
does the wal theory upon which it rests. The three-part
test represents s delermined effort to eraft 8 workable rule
from ap historically Sulty doctrine; but the rule can only be
as sound as the doctrine it attempts to service. Tde three-
part test bas simply pot provided adequate standards for de-
eiding Establishment Clause cases, a8 this Court has alowly
come Lo reslize. Even worse, the Lemon test har caused
thi» Court to fracture into unworkable phirality opinions, see
oupra, b 6, depending upon bow each of the three factors ap-
pbes to a certain state action.  The results from our school
services eases show the difficulty we have encountered in
making the Lemon test yield principled results.

For example, s State may lend to parochial! pchoo} ehildren

by textbooks' that eoptain mape of the United
, but the State may pot Jend maps of the United States
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class. A State may Jend classroom workbooks, but may not
lend workbooks in which the parochial schoo) ehildren write,
thus rendering them ponreusadble.® A State may pay for bus
transporiation to religious schools ® but may not pay for dbus
transportation from the parochial schoo! to the public 500 or
natura) history museum for s fie)d trip.® A State may psy
for diagnostic services conducted fp the parochia’ schoo! but
therapeutic services must be given fn 8 different budding:
speech and bearing “services” conducted by the State Inxide
the sectarian school are forbidden, Meek v. Pittenger, 421
U. §. 349, 867, 871 (1975), but the State may conduct speech
and bearing disgnostic terting inxide the sectarian school
Wolman, 453 U. 8., st 241. Exceptional parochia! school
stodents may receive courseling, dut it must take place out.
side of the parochial school,” such a2 fn a traller parked down
the street. Jd., ot 245. A State may give eazd 0 8 paro-
¢hial school to pay for the administration of State-written
tests and state-ordered reporting services,” but it may not
provide finds for teacher-prepared testa on secular sud-
Jecta ™  Religions Instruction sy mot be giver b public
8cbool,” but the public achoo! may release students during
the day for religion classes elsewbere, and may enfarce at-
tendance ot those clases with #s truancy awn.®

These results violate the historically sound principle *that
the Establishment Clanse does 2ot forbid governments .
to[pmnde]pmn!vel!mnduwbchhuwﬁumdmﬁb-
wted to private individuals, even though many of those indi-
vidmhmycledtomthoubcmﬁtnhnptht‘dd’

*Sot Nouk, supro, mt 54355, mn 8, 4, 36206

*Evreon v. Boord of Bducxtion, 30 U. 8 3 (AMT)

= Wolmon, supro, ot JR2-3565.

*Wolmon, fupro, of M1-248, Neak, owpre, ot 362 0 2, 68T
PRepon, 444 U. Bt 042, 6571855
"lovitt, 4V V. 8, & 47540

*Nkinous oz vel. w McCollum v Boord of Bdwootion, 533 U. 8 8
(D).
®Zoroch v. Cloxson, 342 U. & B08 (196T).
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religious instruction or worship.” Committee for Public Edu-
eahon v. Nyq'uut 413 U. 8. 756, 799 (1973) (BuncERr, C. J.,
eoncwring in part and d.u.senhng iopart). Itb oot sur pris-
fng in the light of this record that our most recent opinions
Bave expressed doubt on the usefulnese of the Lemon test.
Although the test fnitially provided belpful assistance,
" e.g., Niton v. Richardson, 403 U. B. 672 (197]), we soon
began describing the test as only s “guideline,” Committee
Jor Public Education v. Nyguist, supro, and lately we have
deacribed ft 0 “po more than {a) nsefu) signpos{t).” Mueller
v. Allen, 463 U. B. 385, 854 (1983), diting Hunt v. McNair,
413 V. §. T84, 741 (1973), Lorkin v. Grendel's Den, Inc., 459
U. 8 116 (1962). We have noted that the Lemon test §s *not
esslly spplied,” Meck, supra, ot 858, and & JUsTICE WHITE
poted o Commitier for Public Bducation v. Repon, 644
U. 8. 648 (1960), under the Lemon test we have “sacrifice(d)
Sarity and predictability for flexihility.” 444 U. 8., at 662.
In Lyneh we reitersted lhntthcumm'lhnmverhen
binding on the Court, and we &tad two cases where we had

' 4 465 U. 8., ot ——, ¢iting Morsh v.
Chambene ﬂU&M(lm).hnonv Volrnte, 456

V. 5. 228 (15R2).

1 5 constitutiona! theary bas nohminthehntoudtbe

amendment it tohtcrpnthd:ﬂ&mhto.pptynd
ﬂhwamﬂu.!mkukmh! The aud-

ble of kitigation,” ente, at 14
wnpredictability, and today’s effort s Just & eontinnation of
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Iymeh, supra, 8t ——. As drafters of our Bill of Rights, the
Framers inscribed the principles that eontro! todsy. Any
devistion from their intentions frustrates the permanence of
that Charter and will only Jead to the type of unprincipled
decisionmaking that has plagued our Establishment Clause
cases gince Everson.

The Framers intended the Establishment Clause to pro-
hibit the designation of any church a2 » “national” one. The
Clanse was also designed to stop the Federa! Government
from asserting » preference for one religious denomination or
sect over otbers. Given the “incorporation” of the Estadb-
Bahment Clause as aguinst the States via the Fourteenth
Amendmment in Everson, States are prohibited as wel from
establishing a8 religion or discriminating between sects. As
fts history abundantly shows, however, pothing in the Estab-
Bsbment Clause requires government to be strictly peotral
between religion and brreligion, nor 022 that Clause prohibit
Congress or the States from pursuing legitimate secular ends
through nondiscriminatory sectarian means.

The Cowrt gtrikes down the Aladams statute in No. 83-
812, Wollace v. Jqffree, Decause the State wished to “endorse
prayer o s favored practice.” Ante, st 21. It would come
as much of 3 sbock to those who drafied the Bill of Rights 2
# will to & large pumber of thougbthal Americans today to
Jearn that the Constitution, as eonstrued by the majority,
prohibits the Alabama Legislature from "endorxing™ prayer.
Gearge Washington himself, st the request of the very Con-
greas which pessed the Bil of Rights, proclaimed a day of
‘pubh thnhpmg and prayer, to be ohf.rudb:ad:nowl-

manner in which public schools are eonducted. Nothing in
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the Establishment Clause of the First Amendment, properly
understood, prohidits any such ]

genenlized “endorsement”
of prayer. 1 would therefore reverse the

Judgment of the
Court of Appeals in Wollace v. Joffree. :






