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» the Court’s session opened
with an Invocatian for Divine protection. Acroes the park a
few bundred yards away, the Bouse of Representatives and
the Senate regularly open eack session with » prayer. These
legislative prayers are not Just one minute in duntion, but
are extended, lnvocations and prayers for Divine
guidance. They are given, as they have been since 1789, by
&m»pmwnmmpmmmmmm
Treasury of the United States. Congress has alio provided
ehapels io the Capitol, at Ppublic expense, where Membery
:.\d others may panse for prayer, meditation—or 8 moment

Inevitably some wag §» bound to 82y that the Court’s hold-
ng today refiects a belief that the historic practice of the
Corgres: and this Court is justifed because members of the
Judiciary and Congreas are more in need of Divine pidance
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than are schoolchildren. 8till others wil) sy that al this
controversy is “much ado about pothing,” since no power on
earth—including this Court and Congress—ear slop any
tescher from opening the schoo! day with s moment of silence
for pupils to meditate, to plan their day—or to pray if they
voluntarily elect to o s0.

1 make severa! points about today’s curiour bolding.

(s) It makes po sense 1o pay that Alabama bas “endorsed
prayer” by merely enscting 8 pew statute “to specify ex-
pressly that voluntary prayer is one of the suthorized activi-
ties during s moment of ellence,” ante, 8t 12 ('CoNNOR, J.,
concurring i the jodgment) (emphasic sdded). To suggest
that a moment-ofsilence statute that includes the word
“prayer” unconstitutionally endorses religior, while one that
simply provides for » moment of alence does bot, manifests
pot neutrality but bostility toward religion.  For decades ouwr
opinions have stated that bostility toward any religion or to-
ward all religions b a2 much forbidden by the Constitution as
fs a» officia! establishment of religion. The Alabama legisla-
ture bas no more “endorsed” religion thar » state or the Con-
gresr does when R provides for leglalative chaplains, or than
this Court doez when R opens each seasion with ap invocation
to God. Today’s decision recalls the observations of Justice
Goldbery. ’

“TUktotored devotion to the concept of neotrality ean
Jead to Invocation or approval of results which partake
pot gimply of that noninterference and nonimvolvernent
writh the religions which the Constitution commands, but
of 8 brooding and pervasive dedication to the secular and
8 paxxive, or even active, bostility to the religious.
Such results are not only ot compelled by the Constity-
tion, but, it soema to e, are prohibited by .°

School Dustrict v. Schempp, 874 U. 6. 203, 806 (1963)
(concwring opinion).
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() The inexplicable aspect of thelforegoing opinions, bow-
ever, is what they advance as support for the holding eon-
cerning the purpose of the Alabama legislature. Rather
than determining legislative purpose from the face of the
statute as 3 whole,' the opiniona fely on three factors in
concluding that the Alabamna legidlature had a “wholly rek-
gious™ purpose for enacting the statute under review, Ala.
Code §16-1-20.1 (Supp. 19584): () statemments of the statute’s
sponsor, (i) sdmissions in Goverpor James’ Answer to the
Second Amended Complaint, and (iii) the difference between
§16-1-20.1 and its predecessor statute. .

Curiously, the opinione do pot mention that all of the spon.
sor’s statements relied wpon—including the statement “in-
serted” inlo the Senate Journal—were made q/ter the legisla
ture had passed the statute; indeed,-the tastimony that the
Court inds eritica’ was giver well over » year after the stat-
wte was enacted.  As even the appeBees concede, see Brief
for AppeDees 18, there ia not 3 stired of evidence that the leg-
falature a» s whole ahared the sponsor's motive or that s ms-
Jority in eitber bouse was even aware of the sponsor’s view of
the LIl when it war passed. Tbhe s6le relevance of the spon-
00r’s slatements, therefore, is that they refiect the personal,
subjective motives of » gingle Jegislator. No case in the 195.
year history of this Court supporte the diaconcerting idea
thst post-enactment statements by bbdividual legislators are
relevant ip etermining the constitutionality of legialation

Even ff an individua) legislator’s after-the-fact statements
eould rationally be considered relevant, all of the opinions fad
to mention that the sponsor also testified that one of his pur-
poses in érafting and sponsoring the moment-of-alence bill

"The foregoing opinions Eherwise eormpletaly ignare the matemen of
e sccompaniod the moment-of slence Bl troaghas the lngis-

ive procsss “To parmlt ¢ period of sllence 1o be cheerved for the purpose
of mediation e Payw 2 the ponmencemernt of the Bret dase of

@nch day b= o poblic achools * 198} Al Senate J. 3¢ (exmphasis added).
Bee also id | &t 150, 307, 410, 6BC, W55, 967,
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was 10 ddear up 8 widespread misunderstanding tha! s schoo)-
¢hild is legally prohibited from engaging in slent, individual
prayer once be stepe inside 8 public schoo! budding. See
App. 63-54. That testimony it at Jeas! as important as the
stat: ments the Court relies upon, and surely that testimony
manifests 8 permissidle p .

The Court also relies on the admissions of Governor James’
Anrver to the Second Amended Complaint. Strangely,
bowever, the Court neglects to mention that there was po
tria) bearing on the eonstitutionality of the Alsbama statutes;
tria! became unnecessary when the District Court beld that
the Establishment Clause does pot apply to the states® The
abeence of 8 tria) or the lasue of the constitutionality of
§16-1-20.1 §s aignificant becaunse the Answer filed by the
State Board and Superintendent of Eduaatior. did po make
the same admissions that the Governor's Answer made. See
3 Record 187. The Court eannot know whetber, if this case
" had beer tried, those state officials would bave offered evi-
dence to contravene appelees’ allegations concerning legisls-
tive pwpose. Thus, R b» completely inappropriate to accord
an) relevance to the admisxions tn the Governor's Anewer.

The severa) preceding opinions conclude that the principa!
éifference between §16-1-20.1 and #ts predecessor statute
jroves that the sale purpose behind the nclusion of the
ptirsae “or voluntary prayer” in §16-1-20.1 was to endorse
and promote prayer. This reasoning is simply s subtle way
of fucuxing exclusively on the religions ecomponent of the
statute ratber thar examining the statite ar 8 whole. Such
Togi—4f it ean be called that—would Jead the Court to bold,
for example, that & state may enset o statote that provides
refr bursement far bur transportation to the parents of all
schoolchildren, bu‘lmyhotoddwznudpnmbm achoo!

stod ents o ap existing program providing reimbursement for
parents of public scdool ltoden‘t.l. Congress amended the

"The B duy of trin) to Which the Cort refiers emorrned enly the
allaged practices of voasl, groop prayer o the dassroos.
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statutory Pledge of Alegiance 81 years ago to 8dd the words
“under God.” Act of June 14, 1954, Pub. L. 396, 65 Sta:.
249. Do the severa! opinions fn support of the judgment
today render the Pledge unconstitutional” That would be
the consequence of their method of focusing on the difference
between §16-1~-20.1 and its predecessor statute rather than
examining § 16-1-20.1 as 3 whole.* Any such bolding would
of course make 8 mockery of our decisionmalking in Establish.
ment Clause cases.  And even were the Court’s method eor-
rect, the inclusion of the words "or voluntary prayer” in
$16-1-20.1 is wholly consistent with the clearly permissible
purpose of clarifying that silent, voluntary prayer is not for-
dden in the pudblic schoo! building.

{¢) The Court’s extended treatment of the “test” of Lemon
v. Eurlemnon, 408 P. 8. 602 (1971), suggests 3 maive pre-
occupstion with an easy, bright-line approach for sddreaxing
eonstitutiona) fssues. We have repestedly esutioned that
Lemnon did pot establish s rigid ealiper eapadle of resolving
every Establishment Clause issue, but that it sought only to
provide “signposts.” - “Ilp each [Establishment Clause) case,
the inquiry aalls for line drawing, po fixed, per s¢ rule ean be
framed.” Lynch v. Donnelly, 465 U. 8. —-, — (1964).
In any event, our respongidility ks pot to apply tidy formulas

*The Boase Report or the logialatior arending the Pledgr states that
the prpase of the amendmenm wms 1o affire the princple that “ar psople
and oy Goverument [are dependent] upon the muru! dirwetions of the Cre-

* B R Rep No )8, 63 Cong , B Sems 2, pwprinted b 1964
Code Corg 8 Admin. Newn 539, 3480, ¥ this b simply “ackoowl.
eodgement * pot “endorvement,” of religion, sse smte, o2 12 a § (O'CoN-

65-953 0 - 87 - 18
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by rote; our duty is to determine whether the statute or prac-
tice at fssue is » step toward establishing » state religion.
Given todsy’s decision, however, perhaps #t s understand-
able that the opinions in support of the judgment all but
ignore the Establishment Clause jtself and the concerns that
underlie it.

(6) The potion that the Alabama statute i a slep toward
creating an established ehurch borders on, if it does pot tres.
pase into, the ridiculous. The statute does Dot remotely
threster religious bberty, it affirmatively furtbers the values
of religious freedom and tolerance that the Establishment
Clause was designed to protect.  Without pressuring those
who do not wial: to pray, the statute simply crester ax oppor-
tumity to think, to plan, or to pray if one wishes—as Congress
does by providing chaplains and chapels. It accommodates
the purely private, voluntary religious choicer of the individ-
ua! puplls who wisk to pray while st the same time ereating s
time for nonreligious refiection for those who do not ehoose to

pray. The statute also provides 8 mweaningful opportunity
fnr schoolchildren to appreciate the abeolute eonstitutional
right of each individual to worship and believe as the Individ-
val wishes. The statute "endorses™ only the view that the
religious obeervances of others should be tolersted and,
where possible, sccommodated.  If the government may pot
sccommodate religions heeds when R does 80 fn & wholly
peutra) and noncoercive manner, the “benevolent peutrality”
tha! we have long considered the earrect eotstitutional stand-

The Court wdly has ignored the wise admonition of Justice
Goldbugthn‘lhtmumdmmbondodjudnhmh
the ahility and willingness to distinguish betweoen rea) threat
and mere shadow.” Schoo! Dustrict v. Schempp, 374 U. 6.
203, 808 (1963) (concrring opimson). The Innocuons statute
that the Court strikes down does ot even rise to the level of
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“mere shadow.” JUSTICE O'CONNOR paradoxically acknowl-
edges, *It is difScult to discern 8 seriour threst t religious
bberty from s room of sllent, thoughthu! schoolchildren.”
Ante, st 1.* 1 would sdd to that, “even if they choose to
pray.”

The wountains hsve labored and brought forth s mouse.*

'The principe) plaintiff i this sctior has stated *7 prodably wonldnt
vy brought the mit Jur on the slent maditatics o praye statute
I that’s ol that existed, that wouldn't da






