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SUPREME COIHT OF THE UNITED STATES

GEORGE C. WALLACE, GOVERNOR OF THE STATE
OF ALABAMA, rr AL., APPELLANTS

83-812 «
1SHMAEL JAFFREE rr AL.

DOUGLAS T. SMITH, rr AL., APPELLANTS
83-929 «

1SHMAEL JAFFREE rr AL.

ON APPLAL5 FBOM THX VKJTED STATtS COURT OF APPEALS
FOB THI ELEVENTH CIBCV1T

4. U6S]

Jusncx POWELL, eoDcurring.
1 eoDOir ID the Court'i opinion *u& judĝ DCht thit Al*.

Code 116-1—20.1 Tiolites the EfUbfahmem CUu»e of the
Firit Amendment. lfi> eoncurreikce fe prompted by Ali-
b&ma*i penistei^oe fe ttUmptinf to InitStute •Ute-tpon»ore<S
prmyej fc the pubbc tchooU by en*rting three fuccessve §Ut-
ttUs.1 I a^ree ful^ with JUSTICE O'COKNOF'I MMitSoc th*t
•ome moment~of-c3e&oe fUtutes may be

Tb* Usrw fU£st4* m Ak Code 11«-1-V) (Sopjj 1184) ( b o o o t
l Ak. CwV

e«4h*l>ot> or fnjwr). and A k Code I H - l - t C 2 (Sopp US4) (
b l d to k*tf fhwVnta b voes! p n j v ) UteM fUTCa w«rv

cf loo y « j v Tb«rf h toot qufcrtiot vWlbv | lt-1-SO m»
by fcnp?ir«r»m. "ft* Court already Wi •mnttArQj afltratd the

VS. (1964) Tbja. cur «|>cuou today addrcat «Jy
rfll6-l-tO.l. 8M«mt«. at I

"Jumct CCOKWOB b «onnrct b vUtiaf Ota!
Vte* cmrĵ o*. be trt*\*6 fe the I U M Bo^nr*; M tbo»e prorkhnf for vocaJ
prtytr.
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»el forth in the Court'* opinion as veil. AnU,
•t20.

1 write ieparately to express addition*} viewi and to re-
•pond to criticism of the thrte-prongtd Lemon test.*
Lemon v. *i*rlrroan, 408 U. S. 602 (1972), identifies sUnd-

•A t u u fponiortd »onxnt of tSe&ee fo the public tehoob ii & e m
frvr PUtc fpo!^or«d « M I ] preytx or Bible rvft&xg fVit. • fcoaeat of
•Beset It »ot iahcrtfiti) nlipout ftitact. *x£k* jnycr or Bibb rotdiaf.
«**<! Mi be UM»OGM\*6 witb t rtlifbut tJutrdM 6eoood,« pupC vbo par-

• fcomrnl #f «Dtuoe ft«*<5 MC eoEsprooiM lit «r W bd>e&.
t wmtfit of gDeMt, • itudest v^o ebjacLt i t pnjt7 b left to hi* or

oMfbti. ftbtf ii not oompelbrf U> Hr^£ to the pr»/v» cr tboufl>u
•fethen f v tlMM ^xnpi* ruAom. ittockcal «f tfuicc tututo do«* fto:

6 1 under tht EraHTahrwpt DJOM teoordiz^ to horn the Court
toe*? pnycr or Bibl* r«»&af Scfeol&n *h£ 91 luu: MM mex&ber

Court Wvft r+cofhh+e xh* di*tu»rtk»t fcaf m x « i » d tl»: • u n t D t
«f £e i« t b> pobbf ftekooli would be *x*ZtoJtxxxl dm Abi%fftcn, t74

t tfeoet ft! tix «p«Binf of dur* ao; tcrrs \ h c »ok]j MTUW pur-
of Ua oVrotioaa? ftrtrriti« vitbout ^oyĵ rdufai

of MB) tMfi&ben of the eomaunh) * tht prvper oVfrw of »rptr»-
U b tfL^d*>. L Tribe. An*

U v . 11«-^ ft! ZS> (1978), F. rrvund. T V L*fv( bmat.• te
f b th« Fubbr School* 13 (IKS); Choker, M ^ B . 17 Minn. L ft**.,

at 171, K*upc?, ftrjxa, fubbr Sehojok, and the Bujrtn* C^m, I) M>eh L
ECT 40B1, IM1 (Ii63) A* • gn«r^ toatttr, I ftfrot It b Affloth to
£»ccrt i Mrioot thr««l to rtbfiou* Kb*nj frttt ft room of tbt&l,

kt»eru thfel th* Vuadvdi
bt mtgmnfd Aad nefbad he orde to fc*k» thctt
^ tht cad<rtyin| puryo>e of tht TtrX.

fCTCoKHOt, i., ouuumiMf) ^ n m e s RJDBD«QCVT
*mcm tv : ontirt^. fort. •*
As ! putt b the t o t , tbtttffwm tost boa W r

C k a t a » a obottt wma odopu<5k> U7L
B V

p
b«-tt tt» kw. B^t^cct Bar iCtrm gViru theold rsq^sn at to fefiov
&w Como v. 5o« A»iowo Jf«rn> TVo«jtf A«tJL. V. I ,
(1WC) CPowxLLt J., di»c9>tB«) m * vuKli^r of jodkia! dWkk«, t&d with

fcr tht ootharitjofthaCcart.tnfe
of nxuhiplt pn»o*dcata . . . . " ) .
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ardft that hsve proven useru} in analyzing ease after case both
in our decision* and in those of other court*. It if the only
cohertnt test a majority of the Court has ever adopted. Only
ODce aioce our decision in Lemon, tupvQ, have we addressed
an Establishment Clause issue without resort to fu three-
pronged test. See Monk v. Chamben, 463 U. 8. 763
(1983)/ Lemon, tuyra, has not been overruled or fU test
modified. Yet, continued critidszn of h could encourage
other courts to feel free to decide Establishment Clause cases
on an od hoc baas.*

The first Inquiry under Lemon b whether the challenged
statute has a 'secular legislative purpose." Lemon v. KurU-
man, guym, §1 612 (1971). As JUSTICE O'CONNOR recog-
nizes, thit semlar purpose must be "sincere"; a Uw w£U not
pass conrtitutiona? muster if the secular purpose articulated
by the legislature is merely a "sham." Post, at 10 (O'CON-
HOB, J., co&currinf m the judgment). In Stone v. Graham,
449 U S. 9* (1980) (per euriam), tor example, we held that a
statute requiring the posting of the Ten ComxnsndmestB ID

• ID Jfer«l % Ckom&n, #S3 U S 1B8 (IMS), wt Wld lh*i the

I7 » cfcapbux paid by thr S u u did erf rioUu tbc Etul^uhi&eat Q u o * 0/

^ tibt pT-rbca, tt»t IM! UOOOM > n cf tbc ^brie tf our to6*t j .*

•pinks «f tKt Chief Juttkt. fe rtick be m >oifi*<J bj mi mher Jiatieca

IIU. 6 W6 (1*74), i r ecmpU. thr Court

t. ffewMttf}, •' - U. ft. —— Q964), Wt Mid thai the Coort ii
HBJ OOEkJpC tM& OT 0 tLCTMJti b USI M2MJt7Tt KTW # ^ , (S

788 (1S6S). VM b m d primarQj «c the btig bii^rka! nrMtet of fckdudD^
Fv£fioQt BTB&OII b the wl<tji Ktioc of ChrictiDAA. (fervthcScoi (he

withect *BJ cribossb of L#*»o«, tppb«d lu thru y u y d U«t to
It tcojud ot the %p«stiac wWtLei thert b a



513

13-112 ft K-t&-CONCL'fc

4 WALLACE * JAJTREE

public schools violated the Establishment Clause, tven
though the Kentucky legislature averted that itt gosJ v «
educational. We hive not interpreted the first prong of
Lemcmt tupm, however, as re-quiring that a statute have*
•exclusively secular* objectives.* Lynch v. DonntUey,
U. 8. - — , — • ft. 6. If auch a requirement existed, much
coDduet and legislation approved by this Court in the past
would have been invalidated. See, t . $., Volt v. Tax
Comm'w, Wl U. S. 664 (1970) (New York's property tax ex
tmption for religious organizations upheld); Evenon v. Bd of
Education, S30 U. 8. 1 (1^47) (holding that a township may
reimburae parents for the eott of transporting their children
to parochial achooU).

The record before u», however, makes clear that Ala-
bams*s purpose wa* aoiely religious in eh&rcter. Senator
Donald Holmes, the sponsor of the b&D that became Alabama
Code §16-1—20.1, freely acknowledged that the purpose of
thif ftatute was "to return voluntary prayer9 U> the public
aehools. See cnlf, at 18, A. 43. 1 agree with J u r n ex
CCOKNOB that a aing** legislator*s statement, particularly if
made following enactment, is Dot &ect*&ari)y fumdent to es-
tablish purpose. See port, at 11 (O'CONNOR, J,, concurring
fe the Judgrnent). But, a* $oted te the Court's opinion, the
religious purpose of I X6-1--SO.3 is manifested In other evi-
dence, including the aequenee and history of the three Ala-
bama statute*. See unit, al 19.

I also consider H of eriticsJ importance that neither the Dis-
trict Court nor the Court of Appeals found a secular purpose,
while both agreed that the purpose was to advance religion.
In Its first opinion Conjoining the enforcement of 116-1—20.1
pending s hearing ox> the merits), the District Court said that
the statute did *bot reflect a clearly secular purpose."

Cera-ft openioe, fuugulm tibal % gLatott iootnr^ud it p*rt b j a
forpo— mtj *Hx£y Iht ftr»i trfLeriatL* AvU.mli. J l * Court

WOda tKn *» fUtvu mo* V* teT^MAUxi If h h
to
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r * ;0 .m«, 544 F. Supp. 727, 732 (SD Ait 1982). In-
stead, the District Court found that the enactment of the
statute was an •'effort on the pan of the Bute of Alabama to
encourage • religious activity."1 Ibid. The Court of Ap-
peals likewise applied the Lemon test and found *a lack of
aecular purpose on the part of the Alabama legislature."
Joffru t. Wallace, 70S F. 2d 1S26, 1S35 (CA11 1383). It
fceld that the objective of 116-1—-20 1 m the "advancement
of religion." Ibid. When both court* below are unable to
discern an arguably valid aecular purpose, this Court &or~
tnaBy should hesitate to find one.

I would vote to uphold the Alabama statute if it also had a
clear aecular purpose- See Miteller ?. A Urn, — U. S.

9 (1983) (the Court b "reluctanlt) to attribute un-
constitutional motives to the state, particularly when s plau-
sible aecular purpose may be discerned from the fxct of the
statute"). Nothing is the record before us, however, identi-
fies s clear aecular purpose, and the State also has &Ded to
Identify any non-religious reason for the statute's enact-
ment.* Under these circumstances, the Court ii required
by our precedents to bold that the statute fails the first prong
of the Lemon test and therefore violate* the Establishment.
Clause.

•In tU pu2»*qae8t 6*daxrr, m tiw toerlu, tt* Otf^riet Coon Wk5 ttut
pnjtf b the pubbe tcbool*—«*•£ ttltdbj \h* U » A g A3 not riol*l« the
E*Ub!uhagat CUax t£\)x FW*. Aj&rndmrnt. Tbt tK^rict Coart r%oof -
•u«<3 Uut hi d«is>oc w tbccmcfftefil will tnglt i. VttaZr, S7D U. S 42)
US6ZJ, and aChcr deoAoa* «fU)» Coon. TW Dirtrirt Coocn BrvcnhcleM

Coan la* crr«d * Jt^m v. B d ^ScAocrf CcmunVi. 664 f. Supp
UM CS D A)L 1S6S)

lr KJ e^mSxj m Ckrrnh Jv^et , I lUjvd the jodj^acsl of th« Dvarict
Coon ptrzAuf *p$**2 %t> the Coart it Appeab too the Elrrezftfc CbraJl
/^0Vw r B ^ fScXoot Covun'rt, V. & (190) (Fowxu^ J. ( fe
t&ambet).

the Suu'cHtkxas the L#mo« tMt to? M»CTV tlwt *th* frxb-
the tact] tfLtrm fhxo the p%crpe»« prcx^ * S M Brief of

C Wsll*oe( p S «T mq.
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Although we do Dot reach the other two prongs of the
Lemon left, ! iK>te that the •effect* of • »trmightfonrard
moment-of-iDenee ftitute fe unlikely to *advanc[e) or in-
hibitt] religion."9 Set Board of Education t. Allm, S92
U. 8. 236. 243 (1968). Nor would auch a iUtutt "foster *an
exceasfre government entanglement with religion.*" Lemon
¥. £i*ftrmoTi, twpno, at 612-^13, quoting Wai: v. for Ccmi-
munonn, *97 U. 6 664, 674 (1970).

I join the opinion and judgment of the Court.

•If fe vcrv BtccMAr; U rt*cb th* •«ff«^j* | r t » | o I # u m , wt WnJd
W <uuaju»d prnrnriij v h l tbe tiTert oc the toiadj aztd bebctfi «T fcmm*-
tsrt pu^k A« J w n c i O^OKKOi boUi. durii^ % tooocrt «f Aeact ft
•tocWtC wV «ly»<t» io prxjrr (o-rrt. wlcrt |r»7t7 mtj b» tbt parpc*«] ii
Wft U to or her o n tbouffcu. tad b MX igropemrf tc t«tet> to the

^ C ^ b Q
tort) Orr«t the types of K ^ K U Tvcthfti? KdrA an yrimarty
«rt«d vHI, ll II v&Eke!} that VWBJ cfeQdrot woo)d o»e • Kiaple •toomeni
of sQcaor* at • tine Ibr r î|>0QB jrmjrtx. I W i art toe ac*uj other oub-
j OB the BdaS of the tjjaal cAv&d. Tot then afcc b the KkKKhood thai

U irflort oc the relifiac of hk or her choiat




