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SUPREME COURT OF THE UNITED STATES

Ko 5-812 op 53-92

GEORGE C. WALLACE, GOVERNOR OF THE STATE
OF ALABAMA, ET AL, APPELLANTS
83-812

.
ISHNAEL JAFFREE ET AL
DOUGLAS T. SMITH, 1 AL, APPELLANTS
83-929 u

" ISHMAEL JAFFREE 7T AL

ON AFPPLALS FROM THE UNTTED STATES COURT OF APPEALS
FOR TEE ELEVENTE CIRCUTT

Puane 4, 19638)
JUSTICE POWELL, eonanTing.

] eoncwr I the Court’s opinion and judgment that Ala
Code §16-1—20.1 violstes the Estadlishment Clause of the
First Amendment. My eoncurrence fs prompted by Als-
bama’s persistence ir attempting to mstitute state-sponsored
prayer in the public achools by enacting three succeaxive stat-
utes.! Tagree fully with JUSTICE (PCONNOR's assertion that
some moment-of-sllence slatutes may be eonstitutional? a

'The three satutes sre A Code §16-1-20 (Sapp 1964) (mocent of
oller. medration), Aln Code §16-3-20.1 (Supp 1964) (moment of ellence
for peditatian or prayer), and Ala. Code §16-1-20.2 (Sapp 1964) (tanchery
soibhartzad t0 kead stodents e voca! prayer). Thest statries were enacted
over & 3pan of four yuars.  There b some Question whether § 36-3-20 was
repealed by boplication.  The Court already has smorarily affirmed the
Court of Appeals’ holdmg that §16-1-30.2 s bovalid  Wollacw v, Jaffree,
—U. & —(1960) Thw, mr epinians today sddrem enly the vakidiny
of §$16-3-30). Betonts m

Jurnce O’Connor B enrrect bv @tating tha! motnent-of elence stat-

wies earnot be treated in the sarne mannes a2 Whose proviing for voos!
prayer.
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suggeation set forth in the Court’s opinion as well. Ante,
ot 20.

1 write separately to express sdditiona! views and to re-
spond to eniticism of the three-pronged Lemon test?
Lemom v. Kurtrman, 403 U. §. 602 (1972), {dentifies stand.

*A pale gporwored moment of sllence bp the pudlic schoolr is diferen:
froz stace sposcred voca) prayer & Bidlk reaking  First, 8 toment of
slener b ot inberuntly relipows  Silence, wn¥le prayer or Bible reading,
peed not be aasociated with § religiows exercise  Becond, & pupl wbo par-
ticipates i » momen! of allence Deed Bt coxpromise kis or ber bebeh.
Doring s woment of shence, 3 studest who objecs to prayer bs Jeft to his or
ber owp thoughts, and b not ecompeliad to lrtes (o the prayen or thoughts
of otdern  For these Kmple reasons, s moment of allence satute Soes not
vand @ i ender the Eratluhment Clazse sexording o bow the Count
repacds vooa! praye or Bible resdhing  Bcbalary adC o leas: ane member
of this Court have recognined the distinetion and sagpesiad tha! » mament
of glence B public schools would be scostinstional  Bee Abington, 874
U. £, & 28] (Bapnian, )., etocwrring) ("The steervance of 3 moment of
reseres! ﬁwuhmm&&u'mmﬁhvﬂd}mw
poses of the Sevotiona! mrtivities withont jeopardizing either the religiows
herties of an) ezpbery of the scenmounity & the Jroper Segree of srpars.
ticr beiweer the spheres of religiar, and government™), L. Tride, American
Coortinations) Law, § 148, 0t &5 (1578), P. Froand, *The Lo lwue " 2
Religior v the Pubbe Schools 3 (1965), Choper, spro, €7 Mine. L Rev.,
ot ), Kauper, Prayar, Pubbe Schaals, and the Supreme Court, 8) Much L.
Rev. 3081, 3043 (1963). As s groeny) matter, Jagree. hi b Byl v
Momﬁrﬂbn&mmmhnmdmmm
' schaclcdildren ®
Post, &t $-1{0Corvam, J., ecocwrring ip the Judgment),

*Jorncs OCadmm maerts that the “stardards annocresd o Lemon
sbexld be recismined and refined b order te maks thetr e el In
ackirving e wnderlying purpose of the Firt Amendment® Poot, ot 2-3
OCortnon, J., eoncurring). JUIMCE Ramowcm woold @ecard the
umhnmthb Port, &t B3 (REVQDIT, J., Eseenting).

blmhthmthW-tmhhawbdmbh

Exabliahmernt Clanse cases ginoe &t v sdoptad o VT2 Brawwrd & has
boet the hw. Raspect for stave daciris shonld require w to olow Lewmon.
Bae Goreio v. San Antonic Metro. Tyowsit Awth, v.a .
Q8et) (Powm, J., Sssenting) ("The stakilicy of Judicia Secidon, and with
tmh&Mthmmmﬁh&Wm
everriling of wuiple precedents . . . ")
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ards that have proven usefd) in analyzing case after case both
fn our decisions and in those of other courts. It i the only
coberent test s majority of the Court hat ever adopted. Only
once gince our decision in Lemon, supra, have we addressed
an Establishment Clause issue without resort to its three-
pronged test. See Marsh v. Chambers, 463 U. 8. 783
(1883).* Lemom, suprc, has pot been overruled or its test
modified. Yet, eontinued eriticism of it could encourage
otber courts to fee! free Lo decide Establishment Clause eases
on an od Aoc baxis *

The first inquiry under Lemnon §s whetber the ehallenged
statute has g “secular legislative purpose.” Lemon v. Kurts-
man, npre, at 612 (1971).  As JusTiCE (PCONNOR recog-
nizes, this secular purpose must be “sincere™; s biw will not
peas constitutiona) muster §f the secular purpose articulated
by the legislature Is merely 8 “sham." Post, at 10 (O'CON-
NOR, J., eoncurring in the judgment). In Stone v. Grokam,
449 U. 8. 89 (1980) (per curiam), for example, we held that s
statute requiring the posting of the Ten Commandmenta n

‘Ip Morsh v. Chomldems, 683 U. § T8 (1563}, we beld that the Ne
bruln Lagialxture's prastice of spening sach day’s sessior with » prayer
by » chaplair paid by the Bute i oot viclate the Evtabbubment Clsuse of
the Ve Anendnent Ok holding war besed upon the Ristaries’ seowpe-
ace of the practice, $hat bad becomne “part of the Bbric of oxr pociety.”
. 2 —

SLamon v, Kurtrma, 68 UL 8 X (1972), war 3 aarefilh) evosidered
opiion of the Chie! Justice, I& which be W Joined by iz sther Justicns
Lemon’y tree-pronged tas! has brer repestadly kloved In Comm. o
Pudlv Fducation s. Nygwist, 410 U. § T56 (197¢), for exxmple, the Court
qﬁd&ﬁvﬂﬂnﬂhmtﬂ'dh M, ot —

I Lynch v. Downalley, —— U. &—-Oﬂ)“uldlh.nhc«unh

uWumnﬁeuIMBmmm' M e

. The dacixicn o Lynch, mmuuw-cm wL. &
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public schools wiolated the Erlablishment Clause, even
though the Kentucky legislature asserted that fte gos! was
eoducational. We have not interpreted the first prong of
Lemon, supro, bowever, as requiring that s statute have
*exclusively secular” objectives* Lymeh v. Donnelley, ——
U.8. ~——,—— 5.6 I suck s requiremment existed, tuch
eopduct and legislation approved by this Count in the pas:
would have been invalidated. See, ¢.g., Wolt v Taz
Comm'n, 897 U. 8. 664 (1970) (New York’s property tax ex-
emption for religious organizstions upheld), Everson v. Bd. of
Education, 830 U, 8. 3 1%47) (bolding that s township may
reimburse parents for the ¢cos’ of transporting their children
to parochia! schools).

The record before us, bowever, makes ¢lear that Als-
bams's purpose was polely religious in eharscter. Senstor
Donald Holmes, the sponsor of the bl that became Alabama
Code §16-1—20.1, freely acknowledged that the purpose of
thir statute was "o return voluntary prayer” to the pudblic
schools. See ante, ot 18, n 43. 1 agree with JusTice
OCoxnon that s gingle legislator’s statement, particularly if
made folowing ensctment, §s pot necessarily suffiGent 1o es-
tablish purpose. Gefyoaf st 11 (O'ConnoR, J., eoncurring
i the judzmmt) But, a2 poted ir the Court's opinion, the
religious purpose of §16-1—20.1 & manifested In other evi-
dence, including the sequence and history of the three Ala-
barns statutes. See ante, at 19,

J also consider R of eritica) bmportance that peither the Dis-
trict Court nor the Court of Appeals found a secular purpose,
while both agreed that the purpoee was to advance religion
1z Its first opinion (enjoining the enforcement of §16-1—20.1
pending @ bearing oo the merits), the District Court said that
the satute did “not reflect & clearly secular purpose.”

*The Cot’s opinion recognizes that "3 statute wotivated In part by a
relgiom purpose may satiafy the fryt eriterion ® Ants, st 37. The Count
oknply holds that “» statuts wrust be Ipvaldidated i i & sutirely wotivoted
W7 » prrpose to afvance religion®  Find (eecpharis sdded).
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Joffrec v. Jomes, 5644 F. Supp. 727, T2 (SD Ala. 1982). In-
stead, the District Court found that the ensctment of the
statute was an “effort on the part of the State of Alsbarma to
encourage a religious activity.”' Jd. The Court of Ap
peals Ekewise applied the Lemon test and found s lack of
secular purpose on the part of the Alabama legislature.”
Joffrec v. Wallace, 705 F. 24 1526, 1535 (CA1) 19883). It
Leld that the objective of § 16-1—20.1 waz the “advancement
of religion.” Jbid. When botd courts below are unable to
discerp an arguadbly valid secular purpose, this Court nor-
mally should besitate to find one.

1 would vote to upbold the Alabama statute if it also had
elear pecular purpose. See Mueller v, Allen, — U. 6.
—, — (1983) {the Court ts “reluctanit) to attribute un-
constitutiona) motives to the state, particularly when s plau.
sible secular purpose may be discerned from the face of the
statute™). Nothing in the record before us, however, fdenti-
fizs o clear secular purpose, and the State also har failed to
jdentify any pon-religious reason for the statute’s enact-
ment® Under these cdrrumstances, the Court s required
by ow precedents to bold that the statute fails the frst pro

of the Lemon test and thenfon ﬂohtes the Establishment .
Chuse.

‘I» B miseqaent decixion er the merits, the Distriet Court bald that
b the pubbe schoals ~gver If lodf by the Leacher — 44 not wiolate the
Yahement Clagse of the First Amendment.  The District Coant recog-
sised that fs decisior was eonsistent with Engle v, Vitale ST0U. 8 €2)
QM2), and other decisions of thie Court. The District Count prvertibelens

that 1ts decisioc was Justified Decaase “the Unhed Sistes Supremne
h.nc'ud...“ Joffree v Bl of Shool Comm'rs, B84 F. Bupp

od (5

hlvn;-d'q-w’mu 1 taysd the
Gmpn&wmh&%dlwnhhhw&m
Joffree v Bd of School Comm'me, — V. B — (1980 (PowmlL J..

thpa) prodlem {with the tast) sters from the puoposs prong * Bee Brief of
Appelant Gecrgr C. Wallace, p. 9 of aug.
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Altbough we do mot reach the other two prongs of the
Lemom tent, | nole that the “effect”™ of » straightforward
moment-of-sDence statute i& unlikely to “sdvancie) or in-
hibi{t]} religion.”® 8ee Board of Education v. Allen, 892
U. §. 236, 243 (1968). Nor would such a statute “foster ‘an
excessive government entanglement with religion.'” Lemon
v. Eurtrmarn, supro, at 612-618, quoting Walz v. Taz Com.
missioner, 897 U. 8. 664, 674 (1970).

1 join the opinior. and judgment of the Court.

Botas, during *» mamen of ey b
ot W praye {ever whers prayer may be the parpose] b
owp thoughts, snd is bt coxmpelied (o Botes to the prayers

oxt, 92 1 (0'Corron, J., ectering o the .
sabjects yoorthfa! e

s
%






