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LeDr;? Maddox is No. 1. Jeffrey Levi—do you pronounce it Levi or
vy’

Mr. Levl. Levi. :

The CHairMAN. And Ms. Shields. All right. Those who are not
here on panel eight, we will give them the opportunity to submit a
written statement for the record, if they care to do so.

Dr. Maddox, you may proceed and you have 3 minutes. We will
put your entire statements into the record if you have a written
statement.

TESTIMONY OF PANEL CONSISTING OF DR. ROBERT L. MADDOX,
EXECUTIVE DIRECTOR, AMERICANS UNITED FOR SEPARATION
OF CHURCH AND STATE: JEFFREY LEYI, EXECUTIVE DIREC-
TOR, NATIONAL GAY & LESBIAN TASK FORCE; AND KAREN
SHIELDS, BOARD CHAIR, NATIONAL ABORTION RIGHTS ACTION
LEAGUE

Dr. Mappox. Mr. Chairman and Senators, I am Robert Maddox,
the executive director of Americans United for Separation of
Church and State. We have more than 50,000 members from every
possible walk of life in America. We at Americans United believe
that religious liberty is the pre-eminent liberty of the American re-
public, the benchmark of all other civil liberties.

We believe that the constitutional guarantee of religious freedom
through the separation of church and state is the single most im-
portant contribution this country has made to Western civilization
during these past two centuries.

On the basis of that, we respectfully suggest that the Senate ask
itself some serious questions as it considers the nomination of Mr.
Justice Rehnquist to be Chief Justice of the United States.

While we recognize his qualifications, we have grave questions
about his stand, his consistent stand throughout all of his public
career, particularly his time on the Court in terms of religious lib-
erty and the separation of church and state.

Mr. Rehnquist has consistently denigrated the idea of the separa-
tion of church and state. He said the wall idea by Mr. Jefferson is a
“useless metaphor” and should be completely ‘“‘abandoned,” to
quote Mr. Rehnquist. This reasoning deeply disturbs me. The idea
of the separation of church and state has stood us in very good
stead for 200 years and plus. It has provided for the most vigorous
religious community, at least in the Western world, if not in the
entire world; in large measure because of this healthy separation
between church and state. And we fear that Mr. Rehnquist would
destroy not only the wall, but would destroy the very idea of sepa-
ration of church and state itself.

The establishment and free exercise clauses of the First Amend-
ment are the co-guarantors of religious freedom. Mr. Rehnquist
has, in our view, a very poor understanding and appreciation of the
establishment clause, even from time to time advocating that gov-
ernment find ways to fund religion.

But as bad as the establishment clause is, our studies have
shown that he is worse when it comes to the free exercise clause.
Careful legal studies done by our counsel and others indicate that
Mr. Rehnquist, in his consistent view that the State ought to have
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its way over all other individual and civil liberties, would just in
practicality obliterate the free exercise clause and would make it
virtually impossible for an individual to bring a case before a Fed-
eral court of any level—much less the Supreme Court—under the
free exercise clause.

He would absolutely destroy the free exercise. It is apparent that
he would substantially reduce the importance and impact of both
of the religion clauses, but particularly the free exercise clause.
Under him it would be virtually impossible for an individual to win
a case over the State.

As the late, great Senator Sam Ervin said,

If any provision in the Constitution can be said to be more precious than the
others, it is the provision of the First Amendment which undertakes to separate
church and state by keeping government’s hands out of religion and by denying to

any and all religious denominations any advantage from gaining control of public
policy or the public purse. This is so0,

Myr. Ervin said,

Because the history of nations makes this truth manifest. When religion controls
government, political freedom dies. And when government controls religion, reli-
gious freedom perishes.

We think Mr. Rehnquist would deal a near mortal blow to the
religion clause of the First Amendment.

Thank you, Sir.

[Statement follows:].
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Mr, Chairman and Members of the Committee,

I am Robert L. Maddox, executive director of Americans
United for Separation of Church and State, a 39-year old national
organization dedicated exclusively to the preservation of
religious liberty and the separation of church and state. We
represent within our membership of 50,000 a bread spectrum of
religious and political viewpoints. But we are all united in the
conviction that separation of church and state is essential. As
Justice Wiley Rutledge observed in his 1947 Everson opinion: “We
have staked the very existence of our country on the faith that a
complete separation between the state and religion is best for
the state and best for religion.®

We at Americans United believe that religious liberty is the
preeminent liberty of the American republic, the benchmark of all
other civil liberties. We believe that the constitutional
guarantee of religious liberty through the separation of church
and state is the single most important contribution this ecountry
has made to Western civilization during the past two centuries.

iccordingly, we believe the Senate should ask itself some
sericus questions as it considers the nomination of Mr. Justice
Rehnguist to be Chief Justice of the United States, Indeed we
feel that his record of opposition to the principles of religious
liberty enunciated by the Supreme Court during the past four
decades renders him a gquestionable choice to be this nation's
Chief Justice.

We recognize his qualifications in terms of scholarship and
longevity. But these are not encugh. As the late and revered
Senator Sam J. Ervin of North Carclina wrote in his auntobiography

Preserving the Constitution: T"EXperience makes this proposition

indisputable: Although one may possess a brilliant intellect and

be actuated by lofty motives, he is not gqualified for the station
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of judge in a government of laws unless he is able and willing to
gubject himself to the restraint inherent in the judicial
process.”
Respectfully I suggest we look in detail at Mr, Rehnguist's
record on the vital issues affecting the relationship between
church and state. 1In his 1985 dissent in the ARlabama silent

prayer case, Jaffree v, Wallace [see Appendix I), Mr, Rehnquist

attacked the very concept of a wall of separation of church and
state. BHe said the Supreme Court should never have given legal
credence to “Jefferson's misleading metaphor.® Mr. Rehnguist
continued, "There is simply no historical foundation for the
proposition that the Framers intended to build the wall of
separation that was constitutionalized in Everson." He said the
First Amendment was not meant to reguire "government neutrality
between religion and irreligion, nor did it prohibit the federal
government from providing nondiscriminatory aid to religion.," He
claimed that the Everson decision rendered in 1947 lacked
historical support and practical workability and concluded, "It
has proven all but useless as guide to sound conétitutional
adjudication. The wall of separation between church and state is
a metaphor based on bad history, a metaphor which has proved
useless as a guide to judging. It should he frankly and
explicitly abandoned.,”

This reasoning deeply disturbs us. It is in fact a
distortion of our history. Separation between church and state
was a major political and religious impulse in the era when the
Constitution and Bill of Rights came into being. Our history
teaches us that the institutional separation of church and state
was the mechanism the Founding Fathers decided upon as a way to
preserve religious peace and bharmony in the United States and to
make possible a flowering of voluntary religion. Most state
constituticns and state courts have followed the example of the
Federal Bill of Rights. Indeed many of them removed their
religious establishments within a few decades of the passage of
the Bill of Rights. Every state constitution maintains a

vigorous and zealous guarantee of religious liberty.
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President Jefferson used the expression "wall of separation
between church and state”™ in a letter to an association of
Baptists in Danbury, Connecticut on January 1, 1802. Be wighed
to enunciate some of his principles concerning church and state
and what he believed to be the proper intent of the Framers of
the Constitution, Mr. Jefferson even cleared his letter with the
httorney General. While it is true that the Supreme Court did
not apply the entire Bill of Rights to the several states until
the Cantwell decision in 1940, it is alsoc a historical fact that
in 1878 a unhanimous Supreme Court said that the wall concept “may
be accepted almost as an authorative declaration of the scope
and effect of the Amendment.®

Mr. Rehnguist's record reflects this misunderstanding of

history. 1In a dissent in a 1981 case {Thomas v. Review Board of

Indiana Employment Securities) he expressed regret that the

Supreme Court has not allowed "a greater degree of flexibility to
the federal and state governments in legislating consistently for
the Exercise Clause.” He also found the Court's treatment of the
Establishment Clause "totally unsatisfying." 1In a footnote to

that case Rehnquist wrote, "It might be argued that cases such as

McCollum v, Board of Education, Engel v, Vitale, Abington v.

Schempp, Lemon v, Kurtzman, and PEARL v. Nyguist were wrongly

decided."™

In an analysis of the Rehnguist dissent, Professor Donald
Boles of Iowa State Univereity observed, "The impact on present
educaticnal policy is stunning. It would mean that programs such
as released time religicus exercise held in public school
buildings would be permissible as would the state-dictated
programs of school prayer and Bible reading. In addition, direct
state financial aid to parochial elementary and secondary schools
would be authorized as would direct state tuition rebates and tax
credits to parents with children attending parochial schools. In
short, almost forty years of clearly established judicial
precedent would be overthrown by this so-called conservative.®

4t this critical juncture in United States history when
change is buffeting our institutions at every level, we simply

cannot take a chance on eliminating our best guarantee of
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religious freedom and our best safeguard against religious
tyranny and religious conflict which has brought sorrow to so
many nations on earth. To preserve religious freedom it will be
neceasary to reject the nomination of Mr. Rehnguist.

As the late Senator Sam Ervin wrote shortly before he died,
*1f any provision in the Constitution can be said to be more
precious than the others, it is the provision of the Pirst
Amendment which undertakes to separate church and state by
keeping government's hands out of religion and by denying to any
and all religious denominations any advantage from getting
control of public peolicy or the public purse, This is so0 because
the history of nations makes this truth manifest: When religion
controls government, political freedom dies, and when government

controls religion, religious freedom perishes.”
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SUPREME COURT OF THE UNITED STATES
Sylabuws

WALLACE, GOVERNOR OF ALABAMA, ET AL ¢
JAFFREE ET AL.

APPEAL FROM THE UNTTED STATES COURT OF APPEALE FOR
THE ELEVENTR CIRCUIT

No B912  Argusd Decemder ¢, 1964 —Decided June 4, 1965°

Iv proceedingy bwtitited o Federn! Dutrian Court, appellees chalenged
the courtitotionality of, inter ahws, o 19€) Alaturms Starute (§16-1-20.1)
arthariting 8 )-minute period of glence b aD public schools “for medits-
tiab or vohantary prayer.® ARbougt finding that §36-1-30.1 was ar of-
fort Lo encourage & religiour setivity, the District Comt shimately beld
tha! the Establuhment Clause of the Furs: Amendment does bot prohibit
s Swte Poo ertadbluhing s religpion  The Court of Appeals peversed.

Buld Sectice 16-120.) b 3 b respecting the ssablisbment of religion
snd thws violaies tbe Firs: Amendment Pp. 3-13.

(s} The propanition that the severa! States have »e greater power to
rertrair the individua) Sreedoms proteciad by e Firs: Amendment thar
éoes Congrem b rmly e dedded in constiutona! Jurisprudence. The
Fov. Anendner: v adopied W ertal Congrest’ pove to otafere
wik the indviduals Sreedom W believe, W worship, and W express him-
selfl i accordance with the dictates of kis 0w cormcience, and the Four-
taert: Apendment nposed the pame substantive Emitations e the
Blates” power 1o lagialate. The Ixdividua™s freedom W0 thoose his own
oreed b the counterpart of b right W refie froc ing the croed
erablabed by the majority. Mareover, the bpdividua' freedom of eon-
sciency proteciad by the First Amendrment embraces the right to select
any rabgioos faith or mone a1 2l Pp 536

&)Omdthm&hhduhtmhmmmb‘thmu-
Gorality of a gatuter undey the Eviablntument Clause s that the siatute
must have o pecular bpulative puorpose  Lemon v Kurtemas, 03

"Jogrde with No K909, Swmith st ! v Joffrer et ! | alsc o1 sppea)
fromr the sarne eourt

]
(485)
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Y WALLACE v JAFFREE
Syladus

U. 8 602, 612-813  The Fus: Amendmen: reguires tha’ s statute must
be invabidawed if it is entire!) motivated by 8 purpose te advance relgion.
Pp 16-12

€e) The record Bere 2ot only etabliahes that § 16-1-20 1's purpose was
1o endoree religion, ft alsc reveals that the enacrtment of the statute was
ol motivated by apy clearly secular purpose. I partirclar, the state-
medls of § 16-1-20.1° sponsor &b the legiatative rocord and i his tesS-
moby before the Dastrict Court indicate tha: the Jegia'asior was solely an
*effart to returs voluntary prayer” to the public schools Moreover,
suct unrebutiad evidence of legislative intent is eonfirmed by 8 consider-
stior of the relationship betweer. §36-1-20.1 and two other Abbama
satres—one of whick, enaried ic JSEC ar & aeque’ 0 §16-1-20.), gu-
thorized teachen 1o lead “willing rtadests® it s prescrided pnyer, and
the other of whick, enaied it I9TE & § 161301 predeceasor, sutbor-
fead » period of sledee “for meditation® saly. The State’s endorsement,
) emactmen: of §16-3-20 1, of prayer activites 8! the beginning of each.
schoo’ day b po! congirient with the esabbabed principle that the Gov-
enment gt pursur § tourse of compleie neutrabity oward religion
Pp -

T F. 24 102¢ and I3 F. 84 €14, afirmoed

STIVIDa, J., Gelivervd the opinion of the Count, b shicd lm's».
lmu.gm.Amw and Posair 3, joined Powma ).,
inioe.  OrCornon,Jd., Mmmmbmhﬁg

et Bk, €.J., and WioTe and REEVQUIST, 3)., flled dussenting
spAmnons



SUPREME COURT OF THE UNITED STATES

Na B-812 anp K3-920

GEORGE C. WALLACE, GOVERNOR OF THE STATE
OF ALABAXA, £7 AL, APPELLANTS
83-812

]
ISHMAEL JAFFREE ET AL

DOUGLAS T. §MITH, £T AL, APPELLANTS
83-929

-}
JISHMAEL JAFFREE T AL

ON APFPLALS FROM THE UNTTED STATES COURT OF APPEALS
FOR THE ELEVENTB CIRCUIT

Pung 4, 1585)

JUSTICE STEVENS delivered the opinion of the Court.

At ar early stage of this hitigation, the constitutionality of
three Alabama statutes was questioned: (1) §16-3-20, en-
scted in 1978, which suthorized s one-minute period of slence
fn all pubbc schools “for meditation™;* (2) §16-1-20.1, en-
scted in 1961, which suthorized s period of slence “for meds-
tation or voluntary prayer®," and (3) §16-1-20.2, enacted in

*Alatams Code §18-1-20 (Supp 1964) reads oo B00ws.

®At the commencement of the fret dlam esch ds) t the fir2 through the
sirh grades bo all publc schools, 1be teacher i charge of the roon b whick
ot pock elass B beld shal annoonce that & period of alence, pot to exeeed
spe minute b Suration, shal! be otnerved for weditation, and durieg any
oot period alience shall be maintalned and px activities engaged in.”
AppeDees have abandoned apy daim that §36-1-20 b wnconstitutional
See Brief for AppeBes L

*Alstmrns Code §18-3-20 1 (Supp 1964) provides

*At the commencement of the frmt class of eack day b o grades in oD
pobbe schools the teacher i charge af the room iz whick et clasr 1 beld
ma) announce the 8 perad of slence B0t £ eacred o minste in Suration
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1982, which suthorized teachers to lead “rilhng students” in:
s prescribed prayer to "Almighty God . . . the Creator and |
Supreme Judge of the world."*

At the preliminary-injunction stage of this case, the Dis-
trict Court distinguished §16-1-20 from the other two stat-
utes. It then beld that there was “pothing wrong™ with
§16-1-20* but that §16-1-20.1 and 16-1-20.2 were both
invalid because the sole purpose of botk was “ar. effort on the
part of the State of Alabama to encourage s religious activ-
fty.”* After the trial on the merits, the Distriet Court did
pot change ite interpretation of these two statules, but beld
that they were constitutiona! because, f» fte opinion, Ala-
bams has the power to establiad s state religion if it ehooses
todoso’

The Court of Appeals agreed with. the Dirtrict Court’s ini-
ta) plerpretation of the purpose of both §§16-1-20.1 and
36-1-20.2, and beld them botd unconstitutional' We bave

Mhﬁcndlwnu&uw-wmmmm.mmu)m
prriod B0 other nctivities aball be enguged

*Ahdamas Code §16-1-30.2 (Supp 196 provides

“Troo henceforth, ary teacher or professar k apy puble sducationa’ in-
stitrtior withiz e slate of Alahama, recogrizng that the Lard God is one,
! the beginning of any bomervon. or any cdasm. ms) pruy, may lead wiling
ﬁﬁahﬁﬁ.'nxummmbthwmye
W

*AMzighty God, You alone e o God  We sckpovisdge You ae the
Cres:ar and Supreme Judge of the world  May Yow jurter, Yo truth,
&Mdmmmbm
souzeeh of ouir goveroioent, i the anctity of o hocaes and e the cham-
rooes of oxr achoolr I the bare of o Lord  Amen*

*Tha court sazed that B @id not And any potentia) Ity o § 36-1-20
Decazme "B o » slatiie whick prescrdes pothing sy thar » ehild i schoo)
shal bave the right to madriate b 2Dence and By b baling wrong whb s
Btle mediatior snd quetness * Joffree v Jomm BM T. Bpp T, TR
D Al 1%a)).

.M

*Jaffres © Boprd of School Comomisrionss of Wobls County, §84 F.
Bupp 1104, 3128 (SD Al 1983).

‘Jalfres v. Wollace, Y04 F. Bd JE2E, LES5-158E (CA)) 10E3).

L
H
i
E
E
£
v

\
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already affomed the Court of Appeals’ bolding with respect
to $16-1-202* Moreover, sppellees have not questioned
the bolding that §16-1-20 is valid.® Tbus, the narrow ques-
tion for decision is whether §16-1-20.1, which suthorizes a
period of slence for “meditation or voluntary prayer,” is ¢
lax respecting the establishment of religion within the mean-
ing of tbe First Amendment.®

]

Appellee Ishrmae! Jaffree is » yesident of Moble County,
Alabama  On May 28, 1922, he filed » complaint on behalf of
three of his minor childrern; twe of them were second-grade
students and the third was ther in kindergarten  The com-
plaint named members of the Moblde County Schoo! Board,
warious schoo! ofbcials, and the minor plaintifis’ three teach-
ers a Gefendants ¥ The complaint alleged that the appelees
brought the action “seeking principally s declarstory judg-
ment and an injunction. restraining the Defendants and each
of them from maintaining or alowing the gnaintenance of reg-
wlar religiour prayer services or otber forms of religious ob-
servances in the Mobile County Public Schools in violation of
e First Amendment a: made applicable to states by the
Fourteentdh Amendment to- the United Ststes Constitu-
ton"* Tbe complaint furtber alleged that two of the ehi-
&ren had been subjected to various scts of religiows indoctyi-
pation “from the beginning of the schoo! year fn September,
1881%; " that the defendant teachers had “on s dadly basis” Jed
their elasses In saying certain prayers fn unison,™ that the

*Wolloce v. Jaltres, 466 V). 8. — (1964).

*8ee a ), pa

*The Eradisdrerm Clanse of the First Amendment, o eorve, bas
kg been beld sppbeable te the Sutes  Forroon v Boord of Kdvcation,
80 U. 81, 1516 (1)

*App &7

®ld.mt

*id.m1.

*Ind.
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minor ehildren were exposed to ostracism from their peer |
group eclass members if they did not participate,® and that
lsbrnse! Jaffree had repestedly but unsuccessfully requested
that the devotiona! services be stopped. The orig'in.lJ com-
plaint made po reference to any Alabama statute.

On June 4, 1962, appelleer filed an amended eomplaint
seeking elass certification,” and on June 80, 1882, they filed
# second amended complaint maming the Governor of Ala-
barns and various State officials as additiona) defendants. In
that amendment the appellees challenged the constitution-
ality of three Alabams statutes: §§ 16-3-20, 16-3-20.1, and
16-1-20.2."

On Avgust £, 1982, the District Court beld an evidentiary
bearing on sppellees’ motion for 8 preliminrary inhunction.
At that bearing, State Senalor Donald G. Rolmes testified
that be was the “prime sponsor™ of the dbill that was enscted
fn 1981 as §16-1-20.1." Be exphined that the bil was an
*effort W retw voluntary prayer to cur pudblic schools . . . it
s 8 beginning and » step in the right direction.”® Apart
from the purpose to return voluntary prayer to public school,
Senator Bolines unequivocally testified that be had “po other
pwrpose fn mind."® A week after the hearing, the District
Court entered s preliminary fnjunction®™ The eouwrt beld
that appellees were likely to prevall oo the merits because
the enactment of §f 16-3-20.1 and 16-1-20.2 &4 not reflect
clearly secular purpose ®

*)d, )

"ld,at )T

*Jd., ol Beemm 1,2 od§ npru

il 0145

*Jd. =m0

*ld..nt B2

*Jolfree v. Jormm, WU F. Bupp 127 (SD Al }1982),

®8er Lowmom v. Ewotamon, 408 U. & &2, $12-813 (1971). lmeclur g
relevant to the lasae pow before ms, the Dstriet Coart explained.

“The ijury to plaintifhy from the posaible ertablahment of 5 redgion by
the Stz of Ahtams sootrary to the proscriptice. of the entadbtahment
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In November 1982, the District Court held » fourdsy trial
on the merits. The evidence related primardy to the
19811882 academic year—the year after the enactment of
$16-1-20.1 and prior to the enactment of §36-1-202. The
District Court found that during that scademic year each of
the minor plaintifls’ teachers had Jed elasses in prayer activi-
ties, even after being inforned of sppelices’ objections to
these activities.®

In fts Jengiby conclusions of law, the Distriet Court re-
viewed s numnber of opinions of this Court interpreting the

aose outweighs an) indiree: harm whicl ey oo 1o defendants ar a re-

outt of ar Ijunction.  Granting ar fmiunctiotn wil merely maintaiv the
mmqmmwpwummmcmdmrxmu

Wwd&m!ﬂ.ﬂﬂﬁ-l-m!‘ncmwb\h.rwumbk
$ o provide for 8 proyer tha: sy be giver i podle pchools  Seastor
Bolmas leviified tha: kis parpose i sponsaring §16-1-20.) was o return
voluntary prayer to the pubb: schools  Be iniended 1o provide chddren
the oppartunity of sharing @ thelr spiritua’ berfage of Alabams and of this
oountyy. Sar Alabams Senalr Jowrva® 921 (196)). The Ffth Cueuht has
axplained that prayer I » primary rebgiour activity bo faelf .. .' Karen
B.v.Trem 63 F. 2 057, 90) (b Cp. 198)) 'l'hmm)no'mplo:
b relipow means B B puble school  Abington Schoo! Dutriet .
Schempr (T4 U. 6 MG, £24) (1963, Since these statutes & pot refiect o
dearly secular purpost, 3o toozideratior of bt rumaining two-parts of the
Loemom ter s necesary.

*The etartinent of Senate B 81§ 16-1-30.2) and § 16-1-20 1 & av effort
o the part of the State of Alabams to s relifion activity.
Even though these gatules are permisicve b form, #t s pevertheles nate
R volvement respecting At e'abbahment of religior.  Kwgls v. Vitale, {370
U. 8 &3, @0} (192). Thus, binding precedent whick this Court b ander
¢ 4oty o foliow indicates the sobstantia’ thethood plaimtift wil preval oo
e werita® 844 F. Supp , ot TH-TR.

® The Dutrict Coot wrote:

“Drlesdant Boyd, un.-‘lyu&;umh.ru 198] d b cdaentE R




492

B-212 & K-92»—-0OPINION
¢ WALLACE v JAFFREE

Establishment Clsuse of the First Amendment, and then em-
" barked on s fresh examination of the question whether the
First Amendment imposes any barrier to the establishment
of an ofbcial religion by the State of Alaburna.  After review-
ing st length what it perceived to be newly discovered his-
torical evidence, the District Court concluded that “the
extablishment elause of the first arnendment to the United
S.ates Constitution does Dot prohibit the state from estad
liahing 8 religion."® Ib a separste opinion, the District
Court diamissed appelees’ challenge to the three Alabama
statutes because of o fallure 1o state any elairo for which relief
could be granted. The court’s dismissa of this challenge was

*Amen”

“The raciatioc of this Phrase eoptiroed ot 8 daly basis throughout the
198 )L schoo’ year.

"Defendant Pixie Alexander har Jed ber clasr st Craighes? in reciting
the follcwing phruse.

*God b greaz, God b good,

® et w thank hixx fr o food *

Furiber, Gefrndant Pice Alexander had ber clam recte the folowing.
whicd b knowe m the Lords Prayer

*Ow Fahe, whict we iv besven, ballowed be Thy name  Th) king.
6oz come  Thy wil bedone ox earth ms ftie iz Deaven.  Give ws this day
o daly bread id hrpive B o Ged o wr Krgive o dedixs  And
Jead e B bete temptation bot debiver we Broc evi for thine s the kingdon
md the power and the glory forever. Amen’

“The rechatioc of these phrases eootinued or 3 daly basis throughout the
198182 pchon year.

“Ms Greer admmitied that sde fraquently loads her eass b singing the

wng

* Tor beald snd greng't and &aly food, we pratee Thy name, Ob Lard *
Ms Grees had kncwiedge th plaintiff did not want kis ¢hild exposed to
the alovementions? song *  Jolfrer v. Boord of Schoo! Commisnonsrs of
Modale County, 854 F. Bapp., mt 1307-1108

*)d, 1128
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also based on fts eonclusion tha: the Establithment Clause
did not bar the States from estabdlishing s religion.®

The Court of Appeals consolidated the two cases; pot sur-
prisingly, it reversed. Tbe Court of Appeals noted that this

®Joffree v. Jomes, B54 F. Supp. 1330, IR (SD Al 1965, The D
triet Court's opinior. war announced or January M, 19 O Fedbruary
3). 1963, JusTicE PosTil, o his eapacity as Cueadt Justicr for the Elev.
aoth Crreuit, entersd s sa) whick i afec: preveried the Duirict Count
Pror duaolving the preliminar) injunction that hat beer entered it August
192 JUrnCT POsTLL scturstely summarized the prior proceedingy

*The aftuation, quite briefly, b & folows Beginning i the fal af 19€),
teackers fp the minor apphizants’ schook evnducted prayon b their regular
dasses, including grour recistions of the Lord’s Prayer. Al the time, an
Aladams satute provided for 8 one-min e period of glence Yor meditatior.
o voluntary prayer’ ol the commencement of each day’s anes Io the pub
B elementary schools Al Code §16-1-20.) (Supp 102). 1Iv Q02
Alabama enacad » yotute permitting public schoo! teackery to Jead their
dasses bp prayer. 13T Al Ars TRS

“Appbcants, objecting 1o prayer b the pudlic scdools, filed sak: Lo ezjoin
the activities  The) later amended thelr complaint Lo chalengy the appl-
abl rale slatutes After s bearing thmvm(‘omwudnpn
kminary ijunction  Joffrec v. Jormas, 644 F. Bupp T2 (19E2) Tt recog
Mmthwwhmdmmd&ucm o, -, lnd\.ht
w©der thaee &mowhm%bb:aadwqmmmmt -of the
satutes, o, ot TR

'hhnhequn‘dm.mobmwhn bosever, the District Court
resched » &iffrent conctuzior.  Joffree v. Boord f Schoo! Commisrioners
o Modile County, B4 F. Bupp 2104 (1083). Tt apuir recogrized that the
Payen 3 laroe, giver b public schoo’ classes and 1od by tenchers, were
vicltive of the Evadlahment Caase of the Fret Amendment as that
Clase had beer eoorued by this Court. The Distriet Court pevertbe

hmumlmuwm&mc«nmm M, =12
3t Dserefore Guonissed the eomplaint and dascly d\hh}m

Mmhbﬂkmmmmconmnwbh&n‘
that eonducting prayers ma pant of o lcbmpwrmbmﬁw
under this Coart's deciniona 1o Engle v U & & (1962), the
memamunmmnsmmdmmmm.
spplicable to the States by the Fourteentt Amendment, prohibits s State
froc sthoricing prayer bo the poblc schoolh  The kboving Tem,
Murrey v. Curilstt, decided with Abington Schoo! Dustrict v. Schampp, ¥74¢
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Court had considered and had rejected the hislorica argu-
mwents that the District Court found persuasive, and that the
District Court had misapplied the doctrine of slore decirin.®
The Court of Appesls then held that the teatbers’ religious
activities violated the Establishment Clsuse of the First

Amendment.® With respect to §16-1-20.3 and §16-1-20.2,
the Court of Appealr stated that "both statutes advance and
encoursge religious activities.”® The Court of Appeals then
quoted witd approval the District Court’s finding that §16-
1-20.1, and §16-1-20.2, were efforts *to encourage & reli-
gous activity. Even though these statutes are permiasive in

U. § 205 (1963}, the Court explictly invabidatad 5 schoo’ drict’s role
providing for the reading of tbe Lord’s Praye as part of s schoo”s opening
@ercaes, Gespite the Bact that partic;ator b thae eiercaes wwm
volan'ary.

Vilew and ot thir Cour: recoasildes the foreguing decizions, they
appear & eontrol this case  Iv i) vies, the District Court war ohliguied
t blow then.® Joffror v. Boord of Schoo! Commisrionens of Mobile
County, 450 V. § 1314, 19141316 (1983,

*Toe Coot of Appeals wrote:

*The Rare Secize Socrine and s excrptions 6 pot app'y where 3 lower
eour s compeded W apph the precedent of 5 higho st Ser B0 Am
Jdw 8 Cowrts § 1K (1965). .
TMWMMWtManMh&m-
trofling decisions of the Supreme Cowrt.  Hullo v. Dovis, (€4 U. & 970,
) (1982) ., ... Jwtee W&Wd
mmuwdumnmm o preval within
the fadems! judica’ system, 8 precedent of ths Cort B be fllowed by
thbwb&a\!nwmnnuhwmm-dm
sowrls may think Blobe’ Dovis, (654 U. & s §75) S Alsc, Tincrston
Nator Lines, Inc v Jorden K Rownd Lad (40, § £, 95]0&)0.&
wc«nb.pmmmmwmuu;.
enly this Court may overvule one of B precedents”)™ Joffrw v. Wollace,
TF. M om 2

®Jd. mt 1B 1S Thie Court hae Semind ¢ peiitioe fir & wrh of
eertiorar] thet presented the Questior whetber the Etabbahrment Claoee
probdited the teachery’ religious prayer sctivition.  Boord of School Com-
wisrionrrs f Mobls County, Alabama v. Jeffres, 488 U. B ——— (1984).
S06 F. 8d, mt 3BSS.
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form, it i2 nevertheless state involvement respecting an
establishment of religion.'”® Thbus, the Court of Appeals
concluded that both statutes were “specibeally the type
which the Supreme Court sddressed in Engle [v. Vitale, 870
V. §. 421 (1962))."*

A suggestion for rebearing en banc was denied over the
dissent of four judges who expressed the opinion thst the full
eourt should reconsider the pane! decision fnsofar as it beld
§16-1-20.1 unconstitutional ®* When this Court noted prod-
sble jurisdiction, #t Emited argument to the gquestion that
those four judges thought worthy of reconsideration. The
Judgment of the Court of Appeals with respect to the other

fasues presented by the sppeals war affrmed. Wollace v.
Jaffree, 466 U. 8. — (194).

1
Our unanimous affirmance of the Court of Appeals’ judg-

®lnd

®Ihd  After moting thal the invalidity of §36-)-20.2 war aggravated
by “the exirience of 8 governmen! eomposed prayer,” and that the propo-
pents of the legialatior admitiad the! tha' sectiop "amounts to the eotad-
Balmen! of » Bale religion,” U et added this comment o §16-1-20.1:
"The oljective of the maditatior ar prayer statute (Al Code §36-3-
$0.1) war slsc the sdvancement of religion This St was recognised by
the Grtrict eoart ot the bearing for prebminary relief whers b was artad
Sabed that the fntemt of the gatute war to Feturn prayer o the public
schools Jemar, S44 F. Bupr ot T3], The exirence of this fact and the
bdunmdrlyuobm‘g krobves the suate kb religious activities
Beck v NeKilrath, B2 F. Bupp 116) (MD Tenn )982, This demoe-
strates & ack of poculer leglalative purpane oo the part of the Alatama
Legalatore  Additionally, the statinte Bas the primary eflect of sdvancing
relipon.  We dc pat tmply tha! simple rediatioc or slence b tarred from
the poblic achools, we bold that the state eannct participate o the pdvance
et of rebipicme srtivities througt any goise, tnelnding tescher -lod med-
tation. It Bt the activity Raelf that enncerns us, & s the parpose of the
sctivity that wy shall sorutinizse. Thus, the exirtens of these Sements

require that we alao bold section 16-1-20.1 in violation of the astablishment
ehause* I, ot IEXSIENE

& Joffres w. Wallace, i3 F. B4 €14 (CAL) 19E3) (per ewriom).
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ment concerning § 16-1-20.2 make: #t unnecessary to com-
ment ot Jengtd on the District Court’s remarkadle conclusion
that the Federn! Constitution imposes no obstacle to Ala-
barma's estadlishment of » state religion. Before analyzing
tbe precise isrue that is presented to us, it iz nevertheless ap-
propriate to recall how firmly embedded in our constitutional
Jurisprudence is the proposition that the severa) States have
po grester power to restrain the individua) freedoms pro-
tected by the First Amendment than doe: the Congreas of
the United States.

As §s phin from itz text, the First Amendment was
adopled to curtal) the power of Congress 1o interfere with the
tpdividual's freedom to believe, to worship, and to express
himself ip sccordance with the dictates of his own con-
science.® Untd the Fourteent:. Amendment was added to
the Constitution, the First Amendment’s restraints on the
exerdse of feders! power ximply did ot apply to the States.®
But when the Constitution was amended to prohidbit any
State from depriving any person of iberty without due proc.
est of law, that Amendment iroposed the same substantive
bEmitationz op the States’ power o legislate that the First

Amendment had always imposed ob the Congress’ power.

This Court hat confirmed and endorsed this demenw;y prop-
ositior of law time and time again®

5The Fov Amendment

abal make ue v reapecting ar establishment of religion, or

the free waercise thereo!, o abridging the Bresdom of speech,
cdthmcthmmdthmbpmhbummbh and to
petiice the Government for & redress of grievancms *

®See Pormoli v. Nunicipolity No 1 f the City f Nox Oriscns, $ Bos.
885, 000 (LME).

*See, 0. 9., Wooley v. Moymard, @0 U. & P05, T4 (1977 (right ¢o
refus endorsement of ar affensive state motic), Terminiello v. Chacago,
87 U8 1, ¢ (1) (right o Bree speech), Boord o Bducation w.
Borwatts, 819 U. B €24, Y-8 (1043) (right b2 refuse % s
srrumony that effends one’s somssence), Cantwell v Comnactiont, 810
U. £ 25¢, 308 (1M40) (right o proselytize soe’s religiom faith), Fogus v.
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Writing for s unanimous Court in Cantwell v. Connecticut,
810 U. §. 29¢, 803 (1940), Justice Roberts explained:

®. .. We bold that the statute, as construed and sp-
piied to the appellants, deprive: them of their liberty
without due process of law in contravention of the Four-
teenth Amendment. The fundamental eoncept of hib-
erty embodied in that Amendment embracet the Lber-
ties guaranteed by the Firs? Amendment. The First
Amendment declares that Congres: ghall make po Law
respecting ar. establishiment of religion or prohibiting the
free exercise thereof. The Fourteenth Amendment bas
rendered the legislatures of the siates as incompetent ac
Congress to enact such lsws. The eonstitutional inhi-
bition of legislation on the subject of religion has » double
aspect. On the one hand, it forestalls compulsior, by lsw
of the acceptance of any creed or the practice of any form
of worship. Freedom of conscience and freedom to ad-
bere to such religious organization or form of worship as
the individua! may choose cannot be restricted by law,

On the otber band, it safeguards the firee exercise of the
ebosen form of religion.” ‘

Cantwell, of course, bs Dot one case kn which the Court bas
fdentifed the Individuals freedom of conscience ar the cen-
tra) biberty that unifies the various elauses in the First

Cl0, Mn V. § 45¢, 519 (1989) (opiztioe of Sone, J.) Lright to sasembdle
pesceadly), Neor v Mnescle s ve! Obion, 853 U. § &1, W O3
(right to pobhat ar wxpopalar mwigaper), Whkitney v. Colyformia, £7¢
U. 8 557, 13 (Brandeis, J., scncurring) (right to advocate the eanse of
eommumismy, Gitlow v. Nov York, 352 U, § 62, 672 (1923) (Boknes, J.,
diseenting) (right W exprem @ wpopular opinion), @ Abingtom Schoo!
District v SArmpp, B4 U. 6 308, 215, & 7 (16), where the Court op-
proving’y quetad Board @ Educothon v Mimor, B8 Ohic B 111, 253 (1872;,
which ptated

*"Toe great bulk of bumar a¥airs and buman Intcrests b left by axy free
govrument o ndividua! enterprise and hdividma! acticn.  Religiot
eminerly eve of these foteresta, lying ovside the true and legitimate
provines of government.*
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Amendment.® Enlarging on this theme, Tt CEEF JUs-
TICE recently wrote:

“We begin with the proposition that the right of free-
dowm of thought protected by the First Amendment
afquinst state sction fncudes both the right to speak
freely and the right to refrain from speaking at all. See
Board of Education v. Barnetie, 319 U. §. 624, 633-634
(1943); id., ot 645 (Murpdy, J., econcwrring). A system
whick secures the right to proselytize religious, political,
and ideologica) eauses must also guarantee the eoncomi-
tant right to decline to foster such concepts. The right
to speak and the right to refrain from speaking are com-
Pementary components of the broader concept of indi-
ndml freedom of mind.’ Id st 637.

"‘anourlinBawm tuprn.m hced‘nt.huuu
slatute which required public schoo! students to partici-
pete in dadly public ceremonies by bonoring the flag both
with words and traditiona! salute gestures. In everrul-
fng fta prior decision in Minernille Dutrct v. Gobitia,
310 U. 8 886 (1940), the Court held-that ‘s ceremony o
touching matters of opinion and political attitude may
[not] be imposed upon the individua! by officia) autbority

*For example, i Prince v. Mossothuets, 821 U. £ 152, 164 (1544),
the Coort wrote:

U by b poitice sppellant seelo for Sreedatr of consdence s broader
protaction thar fer Sreedam of the mind, & say be doudiad tha! any of the
grea: Dherties tnmred by the Furst Article eaz be gEver highe place thar

others.  AD have preferred poftice b o basic schemne  Scharider v.

B0 U A MY, Contwsllv. Comnactiont 810 V. 8 296 Al are I
mntbcnto‘v'.bc Dullerences there are, bp ther and b the modes

EF

Soe alec Widraar v Vinort, 454 U. 6. 2653, 3% (1961) (stating that reb.

pous and @acussion “wre forms of speect and asocation pro-
tected by the Funt Amendment™).
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under power: committed to any politica) organizatior,
under our Constitution." 818 U. 8., st 636. Compel-
king the affirmative sct of 2 flag salute involved s more
serious infringement upon personal biberties than the
passive act of carrying the state motto on 3 Bicense plate,
but the difference is essentially one of degree. Here, as
in Barnetle, we are faced with » state measure which
forces an individual, as part of his daily life—indeed con-
stantly while his sutomobile is in public view—to be an
fnstrument for fostering public adherence Lo ar ideologi-
e’ point of view be finds unacceptable. 1n doing 8o, the
State Sovades the sphere of inteDect and spirit which #t
ie the purpose of the First Amendment to our Constitu-
tiop to reserve from all officia) control.’ Jd., at 642."
Wooley v. Maynard, 430 U. §. 705, 114-115 (1977).

Just ar the right to speak and the right W refrain frons
speaidng are complimentary components of s broader concept
of individua) freedom of mind, so also the individuals free-
dom to choose his own creed is the eounterpart of his right to
refrain from sccepting the creed established by the majority.
At ope time it was thought that this right merely proscribed
the preference of one Christiap sect over another, but would
not require squal respect for the conscience of the infide}, the
stheist, or the pdberent of 8 pon-Christian faith such a2 Mo-
bammediam or Judaism.™ But wben the underlying prina-

*Trwm Josepd Stary wrote

“Probadly a2 the time of the adoption of the eonwtitution, and of the
amedment 0 i, aew under eonxiderstios (Tust Amendment) the gen
o), ¥f pot the un'vers’ pentiment ke Americs waa, that ebrirtianity enghbt
0 receive ancoragement from the state, 5o fir s was bot Icompatible
whl the private rights of conssience, and the freedor o redgows warahip
Ar stiemat W Wrved ol religions, sod to make £ » matio of sate palicy
Mol al iz wtier indference, woudd have crested universa dnapprobetion,
¥ oot wnivew indgmation® 2J. Buary, Commentariss s the Constity-
ticr. of the Unitad States § M54, p. §5G {1851} (footnote oxxitted).
1c the pame volurne, Blary eontinoed:
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ple has been examined in the crucible of litigation, the Court
has unambiguously eoncluded that the individua! freedom of
conscience protected by the First Amendment embraces the
right 1 select any religious faith or none at all®™ This eon-
¢lusion derives support not only from the interest in respect-
ing the individuals freedom of conscience, but slso from the
conviction that religious beliefs worthy of respect are the

*The res’ odbject of the amendment was, Bot 1o eamtenance, wuet: lese to
sdvance, Mabometanism, or Jodsian., e inBdelity, by prosirating ehris-
tiankty, bu! o exciuds all rivalry among cAristion sects, 6nd 0 provent any
nohonal ecclencrtionl srtobluhmen?, whick should gioe 0 ¢ Rurorchy the
sxcurive patronape of the nationa! povernrranl i s eul off U macns
@ rigion praention, (e wicr enl part of former agu,) end of the
nhernon of e rghls @ cosacienze b mollemy ¢f religom, whict had
been trampled upor almow frot the days of the Aposiler 1o the presen:
age ... ML 80T, Bl (emphaxy wmgpbed)

*Thos, hl’mv Boord ¢f Edicotion, S0 U. B, 2 18, the Cout
statad.

“The ‘srabishment of religios’ canse of the Fust Amendment means st
Joast this Nuither o state por the Fodern! Governmes ear set up 8 ebure).
Ndﬂmmpnhnsbdnﬂmrﬁmmﬁﬂm o prefer one
rehgior ove ancther ®
I, w12 (e Niry Aresdmer “yequires the state to be s pevtral b s
relations witk prongs o rigisn bebeven md noo-bedeverd™), Abington
Schoo! Dustict v. Schemps, ¥4 U. 8, o2 118 (b Cowrt b rejectad -
oqzvorally the ecntentioe tha! the Establabment Claoee frbids only gos.
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product of free and voluntary choice by the faithful,® and
from recognition of the fact that the politica) interest in fore-
stalling intolerance extends beyond intolerunce among Chris-
tian sects —or even intolerance among “religiont™—1o encom-
past intolerance of the disbeliever and the uncertain.® As

®1p his “Memoria’ and Remonstrance A‘unr Religiowr Assesaments,
178" Jamer Madisor. wTole, b part

®]. Because we bold 1t for o Aundamenta’ and undeniable truth, tha: Re
Kgion or the dut) whick we owe 0 sur Crestor and the [Manner of dis-
charging it, &t be directed o) b) reasor and) convictior, pot by foree or
violente.” The Religion ther of every mas mus: be et to the eonviction
and eanacience of every mar, and it b the right of ever) man to exercse it
o thest may diciaze. This right is i fta nasuwrv ar uratenable right. Itis
wnatienahle, becsuse the opinions of men, Gepending onhy on the evidence
stteoplited by thelr owr. minds. eannct foliow the dzater of other pren
I b onabienable also, braause what s bere & right tovards mes, & 8 duty
towards the Oreatar. It s the dut) of every mar to render to the Crestor
suct homage, and such ondy, & e Debever to De becepadle to him. . . .
We maintais therefore that o matiers of Religior, »e man's right
abridged by the stitution of Civi) Society, and that Rahgion b whaly
nmpthnlum

‘l Bomullhmuhhlhmuﬂhhwtmwlb

wties We bold this prudent Jeslour) 1o be the vt 4t of Gtisens, and
oo of [the] poblert charucteristion of the late Revolution  The Sreemen of
Anerien 68 pot walt Wl veurped power hal ptrengthenad faelf by axer-
e, and eviangied the questior b precedentsa Thes v all the conse
Queness B the principle, and ey svoided e eotweqoences by Senying the
priociple. We revere this Jemor toc wuch, soos te begel it Who doms
ot poe that the same sutbarity whick ez erabbab Chrristianity, i exclo.
sioo of al other Rebgions, may evtablah with the same ease aby particular
sact of Chiristiare, i exchusion of al othes Secs™  The Complete Madson
29301 . Padover od 1963).
Bor ol Engel v Vitals, 0 U. £ @), &8 (1987 1t b deither oucri-
mwmunyuu&mmmhﬁm
t73 abould may et of the buxiness of writing or sanctioning officia’ prayens
and deave that parely religions funetion to the people themselves and
those the puople chocee to Jood for religions guidance™)

® As the Bonatls opinion axplained, B b the tencking of histary, rether
b any appraisa’ of the quality of o Sate’s motive, tha! supparts this
Lo respect basic frecdoms:
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Justice Jackson eloquently ststed in Boord of Educatiorn v
Barnetie, 319 U. §. 624, 642 (1943):

*If there s any fixed star in our constitutiona) cor.-
stellation, it §s that mo ofbcal, high or petty, ean
prescribe what shall be orthodox in politics, nationalism,
religion, or otber matters of opinion or force &tizens to
confest by word or act their fajth therein”

The State of Alabama, po less than the Congres: of the
United Ststes, must respect that basic truth.

m

Wher the Court has been ealled upon to construe the
breadth of the Establishment Clause, ft has examined the
eriteria developed over » period of many years. Thus, in

Lemom v Kurtzman, 403 U. 8. 602, €12-613 (1971), we
wrote:

mbmﬂmn'dunﬁmlhwdnmcﬂ
though’ sascntia’ 1o their time and country have bees wagwd by mar) guod
as well s by ovD men  Nadiomahar o 8 relative’y recent phenocenod but
o other tiznes and places the eads have bees racia’ or territoria’ sscarity,
sgpart of s dyoasty or regime, and particulay plans for saving aouls  As
fre: ond modersie metbods W0 sttaic wnity have falled, those bent ot hs
secomplahmerr wos' resant to &2 everdnovasing mverity. As govers
menta’ pressure Loward ety becomes greaier, oo strile becocaes more bh-
tor a0 10 whose uzity & shal Be.  Produbly bo deejer diviciar of or people
oould procesd Brom sy provocatios thar froo fnding R Becesaary to
eboose wha: Soctrine and whose progman pubbc sdumtione officals shal)
eommpe’ yontk to urie b emdbracing Ukunate Antility of soct sttempts to
sompe’ eoberence b the Jassod of every sock effort o the Romar drive
o stamp st Qhristianity » 8 drtwber of B pagar wnity, the Inquisition,
.tmhrﬁﬁunﬂmwx the Sheriar exiler 1 8 ears o

Rasciar unity, dowt 0 the B ading offiorts of owr presen Wtabtarian
sormim.  Those whe begiz coercive elimination of dimer socr Bind therp-
shres erteronating dmeeniers.  Coopubary enifoster of epinios
schirves enly the wnanimity of the graveywd® $19 U. K, ot 840841,
Bee 2o Engel v Vitole, S0 U. 8, &t €] (" wice of govenment snd
religioe tends to des'roy government and to degrade relipion”)
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*Every ana'ysis in this area must begin with consider-
ation of the cumulstive criteria developed by the Court
over many years. Three such testt may be gleared
from our cases. First, the statute must have s secular
Jegislative purpose; second, fts principal or primary
effect must be one that peither advances nor inhibits re-
Yigion, Board of Education v. Allen, 892 U. 8. 236, 243
(1968), finally, the statute must not foster ‘an excessive
government entanglement with religion.” Wolz [v. Tox
Commisron, 397 U. B. 664, 674 (1970))."

It is the first of these three criteris that is most plainly impl-
ealed by this case.  Ar the District Court correctly recog-
nized, no conaiderstion of the second or third eriteris Is pec-
easary if o statute does not have s clearly secular purpose ®
For even though » statute that i» motivated in part by » reli-
gions purpose may satiafy the firs! eriterion, see, ¢. 9., Ab-
tngton School Dist. v. Schempp, 874 U. §. 203, 296-303
(1963) (BRENNAN, J., econcurring), the First Amendment ye-
qQuires that s statute must be invalidated if it is entirely moti-
vited by & purpose to advance religion.®

In applying the purpose test, it & appropriste to ask
“whether government’s sctun) purpose ks o endorse or dis-
approve of religion.”® In-this esse, the anrwer to that

(O'Carwon, J., senewrring), i , &1 — (BADNNAN, 3., Joined by Man.
sy, Puacony and STIVDN, 3., Easenting), runn v. Allm, &3
U. B 3¢, e o — (I9R2), Widwmar v.Vuwnl V. &, 0 Ti) Stone

w Grohom, 600 U. 8 39, 40-4) (1980) (psv owmom); Wolmon ¥. I'o.!uv.
€ U. & 2%, 2 (177
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question is dispositive. For the record not only provides us .
with an unambiguous affirmative answer, but it also reveals |
that the enactment of §16-1-20.]1 was not motivated by any
Searly secular purpose—indeed, the statute had no secular
purpose. v

The sponsor of the bill that became §16-1-20.1, Senstor
Donald Holmes, insertied into the legislative record—appar-
ently without dissent—s statement indicating that the Jegis-
lation. waz an "effort W return voluntary prayer” to the pudlic
schools.® Later Senstor Holmes eonfirmed this purpose be-
fore the District Court. In response to the questior whether
be had any purpose for the legiclation otber thar returning
voluntary prayer to pudlic schools, be stated, *No, I did not
have bo otber purpose in mind."* The State &id bot present

*The Maiement pdoated, & pertinen! pant:

%ﬂmbmdmlﬂlhmmmmdﬂ
firex v Usia slate wil' have the opportunity of sharing iz U spiriton’ beri-
tage of this stase and thuy coudtry. The United Stater ar wel a0 the State
of Alaberms wms farnded by people whe bebeve o God [ belinw thas gffort
&k return yolunlary proyer 1o owr publis schood for B retwr W = e the
erigina’ pos‘tice of the wrilers of the Constitution, this boaa’ phllasophies
nﬂtd.dindnbdlhhmmhnwpdmmmumnh
permitting schoa’ prayw.  Since goming to the Alabarmu Senate ] have
wurked bard o Gk laglation o eccomplul the return f woluntary
preye im owr peblic schools end return to the boric morol fber.® Apr 60
{emphash 9dded).

i, m 2 The Dirriet Coot and the Coart of Appesl agreed tha'
mwdl)&l-mlw\:dwlwﬂomdm&mdm
bana to encexagy 8 religions aetivity.” Jefrw v. Joonm, BU4 F. Bape
T2 Jeffw e Wollocs, WE F. 24, ot 1588 mﬂﬁaurua'.d\o
e District Court saborated o the expres sdmissor of the Governor of
Alatama (ther Fob James) that the enactment of § 16-1-30 1 was intended
&‘duﬁ!&&m:]muhhmv-pad&ehﬂgdm

,* cotnpare Second Amended Complaim § 822d) (App u-!s,
Governor’s Answe o § 3258) (App 40), and thal the ®

parpoee o epcting Sectiop 16-1-20.1 (391) waa S0 Yvtmn voluotary
S0 pudde schools,'” scogare Second Amended Compisimt 9% £27b)
and (o) (App 24) witk Govervar’s Answer e TV R0} and (¢) (App 40).
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evidence of any secular purpose.®
Tbe unrebutied evidence of legislative intent contained in
the Jegitlative record and in the testimony of the sponsor of
§16-1-20.1 is confirmed by 8 considerstion of the relationship
between this ststute and the two otber measures that were
considered in this case. . The District Court found that the
18¢1 statute and s 3982 sequel bhad 8 common, ponsecular
. The wboBy religious character of the later ensct-
ment je plainly evident from its text.  When the differences

® Appellant Governor George C. Wallace now argues that §18-3-20.1
best undoviocd & ¢ poissdle accommodatior of religor” and that
viewed even b terms of the Lomon ter, the “wanste eonformy to acoept-
shle eonstitutiona) riteria® Brief for Appeliant Wallace 5, see alac
Brief for Appelants Stk ot al 85 (§ 16-1-20.1 “seeommodates the free
exercise of the relbpions beliels and free exercise of sperct and bebef of
those afecied”), 4, ot 4°. These arguments peelr to be besed on the
theory tha' the froe macrciae of religior of sorne of the Bute's Gtizers was
burdened befure the satirie ws emactad  The Unitad Slates, appearing
& e twnios bk soppant of the appeliants, aandidly ackoowiedges tha:
% i» unlikely that k wmas” eontexts & strong Free Erercise chain eould be
Mwﬁmhpmu!myumhm-iﬂcuinglhnbwl
* Brief for Unhad Stater &0 Amicns Courioe 30.  There s o bashs for
&twﬂmll&)-ml'hlmhmwﬂnuh
mmmm-mwm»-swsmm
pchoo’s owe pevtrality o secular irmaspbere.® M, a1l I this enae,
Ibuﬁsww&numﬁmdwmdllt-l-ﬁu&nm
B gosernmepal practice peding students fror sllenty proying for eme
mnhhﬂmd.ﬁ&m?&n&u,&nwuudlp‘&
eommodste” o to txemp: Individuab froee any genera) govonmenta! re-
the &iciates of our cases Intarpreting e Froe Exer-

. Revuw Boord, Indione Bmployment
)’SW!.VN.INUII!

i
rit
;?
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between §16-1-20.1 and its 197€ predecessor, §16-1-20, are
examined, it i» equally clear that the 195) statute has the
same wholly religious character.

There are only three textual! differences between §16-
3-20.] and §16-1-20: (1) the earlier statute applies only to
grades one through six, whereas §16-1-20.1 applies to al
gdes; (2) the esrlier statute uses the word “shall” whereas
§ 16-1-20.1 nses the word “may”™; (3) the earlier statute refers
only to “meditation” whereas §16-1-20.1 refers to “medits-
tion or voluntary prayer.” The first difference §s of no rele-
vance v this litigation becsuse the minor appellees were in
kindergurien or second grade during the 19811982 scademic
year. The second difference would also have no Impact on
thir Btigation because the mandatory language of § 16-1-20
eontinued to apply to grades one througth six.® Thus, the
only significant textua) difference is the addition of the words
®or volhuntary prayer.”

The legislative intent to return prayer to the public schools
Is, of eourse, quite different from merely protecting every
student’s right to engage in voluntary prayer during an ap-
propriste moment of pllence during the school day. The 1978
satute already protected that right, eontaining pothing that
prevented any student from engaging ip voluntary prayer
during s sllent minute of meditation.® Appelants have not
§dentifiad any secular purpose that was pot fully served by
§16-1-20 before the enactment of § 16-3-20.1. Thus, only
two eoncluxions are consistent with the text of §16-1-20.1:
(1) the statute was enacted to convey 8 message of State en-
éorsement and promotion of prayer, or (2) the statute was
enscted for bo purpose. No one suggests that the statute
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We must, therefore, conclude that the Alabama Legisla-
ture intended to change existing law ® and that it was moti-
vated by the samne purpose that the Governor's Answer to
the Second Amended Cornplaint expressly admitted, that the
staterment Inserted in the legislative history revealed; and
that Senstor Holmes' testimony frankly described. The
Legislature enacted §16-1-20.1 despile the existence of
§16-3-20 for the sole purpose of expressing the States
endorsement of prayer activities for one minute at the begin-
ning of eacd echoo! day. The sddition of “or voluntary
prayer” ipdicates that the State intended to characterize
prayer as 8 favored practice. Buch an endorsement ks not
consistent with the established principle that the Govern-
ment wust pursue 3 course of complete neutrality toward
religion®

The importance of that principle does not permit us to trest
this a2 an inconsequentia? ease Involving nothing more than »
few words of s)mboltic speecd on behalf of the political major-

sooctaior b browmicer with the tommon-sehse presanpiion tha! sat-
wim arv weual) emacted to change axisting bv. Appellants o o' even
suggest tha’ the Suate had po purpose o eracting §16-3-10 3,
O United Stotm v. Chomplin R¢ining Co., M) V. B 150, &V (286)) (s
ivoreed frot the drownsrances existing af the tione 2
umummmmuw
the eontrary). United States v. Nationa!
8081 (1949) (rejecting Covernment’s argu-
v changy v when enacting legislation).
..M:Mm.mu 6. & @ (per exriom); Commitiee
Jor Public Bducntion v. Nyguist, £33 U, s ™. TE-T93 (AWT3) CA proper
res;ect fr Dot) the Free Exerciae and the Establishment Clauses eompels
the Bugie & pxowae 8 eouwrme of weotrality’ toward relgion®), Eppervon v.
Arkonscs, 356 U. B 91, 308 (1968), Abington Schoo! Distriet v. Schempyp
ngel v. Vitals SO U. £, ot 430 ("Nedther the fact
=y be denominationally mevtra) Bor the fact that R ob-
pervance et the part of the students b voluntary ear serve to Bree k froe
the Emnitations of the Estabbahment Clause™), JUnol &z ve! McCollum ¥,
Boovd of Bducotion, 833 U.S 208, 111-212 (AE), Feeraon v. Poord of
o

v
Boucation SO U. & st A

65-953 0 - 87 - 17
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ity.* For whenever the State itaelf speaks on » religious
subject, one of the questions that we must ask is “whether
the Government intends to corivey s tnessage of endorsement
or disapproval of religion.”"® The wel-supported concurrent
findings of the District Court and the Court of Appeals —that
§16-1-20.1 was intended to convey 8 message of State-ap-
proval of prayer activities in the public schools—make it un-
pecessary, and indeed inappropriate, to evaluate the practi-

S5 thic Court sted b Engel v Vitale, SO U. 6., &2 €%0.

*The Esadlishmert Clause. unkks the Froe Exerciae Claase. doer bot de-
pead wpor a2y ahowing of drect goternmeria’ eompulsio: and i violated
by the enactiment of laws whick ertabliat ar efficial rebgior whether thone
v opernie directly to soerce ponobeerving individual & not.”
Morvever, this Court has noied tha! (wker the power, prestige and finan-
aa’ sppors of governmen: i placed behind o particular religious belie!, the
hdmamumm;nhpommun!nu&h
valling offcally approved religio: b phin.® Jd., &2 €31, Thi emment
Bos specia’ foree fe the pubbic-achoo’ sontext where attesdance b mands.
tory. Justion Frankfoter scknovwledged this reality & MeCollum v,
Boord of Bducction, B3 V. § 808, 2277 (IM2) (comxnrrring opinion)
*That s ¢hild b ofered oz ahornative may reduce the exminpint, & does
pot eliminate the operation of influence by the achoo! ir matlen mmcred to
scracencr and ogtsde the schoo’s domain  The lavw of Edation operaten
and pop-eomforadty b pot a» sUtsanding charscterintic of children ®
B¢ sleo Abington School District v. Schempp, §74 U. B, ot 256 (Brx-
nax, J., eoncurring), o Wovsh v. Chombery, 683 U. £ 783, T2 (1983)
bm&uhm&hmwhbmﬁm
and childrer subject 0 “pro presrae”)  Further, this Court has
obacrved:

*That [Boards of Education] wre sducating the young for citisenshis bs ree-
uhmmdw&memm
¥ we e pot (e strangle the Bree mind ot o source and tesct yootd Lo dis-
st Snpartant principles of o governmmer s mere pistitodes®  Boord
o Féacation v. Bowstis, S U. 8 & 6.

SLynch v Downally, 665 U. 5., ¢ —— (0'Corivem, J., ecocurring)
mwmimW-quh&comlmﬂt’
Dave o soculer parpose. . .. The proper Inquiry wnder the parpose prong
of Lewmon ., . b wheidber the governmen: etends to soovey 3 mesaage of
m.w«mﬂ.
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ca) signibcance of the sddition of the words “or woluntary

prayer” to the statute. Xeeping in mind, ar we must, “both

the fundamenta! place held by the Establistment Clause in
our constitutiona) scheme and the myriad, subtle ways in
which Establishment Clause values can be eroded,”® we con-
¢lude that § 16-1-20.1 violates the First Amendment.

Tbe judgment of the Court of Appeals b affirmed.

It 30 80 ordered.

ol .8 —.
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Puane 4, 19638)
JUSTICE POWELL, eonanTing.

] eoncwr I the Court’s opinion and judgment that Ala
Code §16-1—20.1 violstes the Estadlishment Clause of the
First Amendment. My eoncurrence fs prompted by Als-
bama’s persistence ir attempting to mstitute state-sponsored
prayer in the public achools by enacting three succeaxive stat-
utes.! Tagree fully with JUSTICE (PCONNOR's assertion that
some moment-of-sllence slatutes may be eonstitutional? a

'The three satutes sre A Code §16-1-20 (Sapp 1964) (mocent of
oller. medration), Aln Code §16-3-20.1 (Supp 1964) (moment of ellence
for peditatian or prayer), and Ala. Code §16-1-20.2 (Sapp 1964) (tanchery
soibhartzad t0 kead stodents e voca! prayer). Thest statries were enacted
over & 3pan of four yuars.  There b some Question whether § 36-3-20 was
repealed by boplication.  The Court already has smorarily affirmed the
Court of Appeals’ holdmg that §16-1-30.2 s bovalid  Wollacw v, Jaffree,
—U. & —(1960) Thw, mr epinians today sddrem enly the vakidiny
of §$16-3-30). Betonts m

Jurnce O’Connor B enrrect bv @tating tha! motnent-of elence stat-

wies earnot be treated in the sarne mannes a2 Whose proviing for voos!
prayer.
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suggeation set forth in the Court’s opinion as well. Ante,
ot 20.

1 write separately to express sdditiona! views and to re-
spond to eniticism of the three-pronged Lemon test?
Lemom v. Kurtrman, 403 U. §. 602 (1972), {dentifies stand.

*A pale gporwored moment of sllence bp the pudlic schoolr is diferen:
froz stace sposcred voca) prayer & Bidlk reaking  First, 8 toment of
slener b ot inberuntly relipows  Silence, wn¥le prayer or Bible reading,
peed not be aasociated with § religiows exercise  Becond, & pupl wbo par-
ticipates i » momen! of allence Deed Bt coxpromise kis or ber bebeh.
Doring s woment of shence, 3 studest who objecs to prayer bs Jeft to his or
ber owp thoughts, and b not ecompeliad to lrtes (o the prayen or thoughts
of otdern  For these Kmple reasons, s moment of allence satute Soes not
vand @ i ender the Eratluhment Clazse sexording o bow the Count
repacds vooa! praye or Bible resdhing  Bcbalary adC o leas: ane member
of this Court have recognined the distinetion and sagpesiad tha! » mament
of glence B public schools would be scostinstional  Bee Abington, 874
U. £, & 28] (Bapnian, )., etocwrring) ("The steervance of 3 moment of
reseres! ﬁwuhmm&&u'mmﬁhvﬂd}mw
poses of the Sevotiona! mrtivities withont jeopardizing either the religiows
herties of an) ezpbery of the scenmounity & the Jroper Segree of srpars.
ticr beiweer the spheres of religiar, and government™), L. Tride, American
Coortinations) Law, § 148, 0t &5 (1578), P. Froand, *The Lo lwue " 2
Religior v the Pubbe Schools 3 (1965), Choper, spro, €7 Mine. L Rev.,
ot ), Kauper, Prayar, Pubbe Schaals, and the Supreme Court, 8) Much L.
Rev. 3081, 3043 (1963). As s groeny) matter, Jagree. hi b Byl v
Momﬁrﬂbn&mmmhnmdmmm
' schaclcdildren ®
Post, &t $-1{0Corvam, J., ecocwrring ip the Judgment),

*Jorncs OCadmm maerts that the “stardards annocresd o Lemon
sbexld be recismined and refined b order te maks thetr e el In
ackirving e wnderlying purpose of the Firt Amendment® Poot, ot 2-3
OCortnon, J., eoncurring). JUIMCE Ramowcm woold @ecard the
umhnmthb Port, &t B3 (REVQDIT, J., Eseenting).

blmhthmthW-tmhhawbdmbh

Exabliahmernt Clanse cases ginoe &t v sdoptad o VT2 Brawwrd & has
boet the hw. Raspect for stave daciris shonld require w to olow Lewmon.
Bae Goreio v. San Antonic Metro. Tyowsit Awth, v.a .
Q8et) (Powm, J., Sssenting) ("The stakilicy of Judicia Secidon, and with
tmh&Mthmmmﬁh&Wm
everriling of wuiple precedents . . . ")
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ards that have proven usefd) in analyzing case after case both
fn our decisions and in those of other courts. It i the only
coberent test s majority of the Court hat ever adopted. Only
once gince our decision in Lemon, supra, have we addressed
an Establishment Clause issue without resort to its three-
pronged test. See Marsh v. Chambers, 463 U. 8. 783
(1883).* Lemom, suprc, has pot been overruled or its test
modified. Yet, eontinued eriticism of it could encourage
otber courts to fee! free Lo decide Establishment Clause eases
on an od Aoc baxis *

The first inquiry under Lemnon §s whetber the ehallenged
statute has g “secular legislative purpose.” Lemon v. Kurts-
man, npre, at 612 (1971).  As JusTiCE (PCONNOR recog-
nizes, this secular purpose must be “sincere™; s biw will not
peas constitutiona) muster §f the secular purpose articulated
by the legislature Is merely 8 “sham." Post, at 10 (O'CON-
NOR, J., eoncurring in the judgment). In Stone v. Grokam,
449 U. 8. 89 (1980) (per curiam), for example, we held that s
statute requiring the posting of the Ten Commandmenta n

‘Ip Morsh v. Chomldems, 683 U. § T8 (1563}, we beld that the Ne
bruln Lagialxture's prastice of spening sach day’s sessior with » prayer
by » chaplair paid by the Bute i oot viclate the Evtabbubment Clsuse of
the Ve Anendnent Ok holding war besed upon the Ristaries’ seowpe-
ace of the practice, $hat bad becomne “part of the Bbric of oxr pociety.”
. 2 —

SLamon v, Kurtrma, 68 UL 8 X (1972), war 3 aarefilh) evosidered
opiion of the Chie! Justice, I& which be W Joined by iz sther Justicns
Lemon’y tree-pronged tas! has brer repestadly kloved In Comm. o
Pudlv Fducation s. Nygwist, 410 U. § T56 (197¢), for exxmple, the Court
qﬁd&ﬁvﬂﬂnﬂhmtﬂ'dh M, ot —

I Lynch v. Downalley, —— U. &—-Oﬂ)“uldlh.nhc«unh

uWumnﬁeuIMBmmm' M e

. The dacixicn o Lynch, mmuuw-cm wL. &
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public schools wiolated the Erlablishment Clause, even
though the Kentucky legislature asserted that fte gos! was
eoducational. We have not interpreted the first prong of
Lemon, supro, bowever, as requiring that s statute have
*exclusively secular” objectives* Lymeh v. Donnelley, ——
U.8. ~——,—— 5.6 I suck s requiremment existed, tuch
eopduct and legislation approved by this Count in the pas:
would have been invalidated. See, ¢.g., Wolt v Taz
Comm'n, 897 U. 8. 664 (1970) (New York’s property tax ex-
emption for religious organizstions upheld), Everson v. Bd. of
Education, 830 U, 8. 3 1%47) (bolding that s township may
reimburse parents for the ¢cos’ of transporting their children
to parochia! schools).

The record before us, bowever, makes ¢lear that Als-
bams's purpose was polely religious in eharscter. Senstor
Donald Holmes, the sponsor of the bl that became Alabama
Code §16-1—20.1, freely acknowledged that the purpose of
thir statute was "o return voluntary prayer” to the pudblic
schools. See ante, ot 18, n 43. 1 agree with JusTice
OCoxnon that s gingle legislator’s statement, particularly if
made folowing ensctment, §s pot necessarily suffiGent 1o es-
tablish purpose. Gefyoaf st 11 (O'ConnoR, J., eoncurring
i the judzmmt) But, a2 poted ir the Court's opinion, the
religious purpose of §16-1—20.1 & manifested In other evi-
dence, including the sequence and history of the three Ala-
barns statutes. See ante, at 19,

J also consider R of eritica) bmportance that peither the Dis-
trict Court nor the Court of Appeals found a secular purpose,
while both agreed that the purpoee was to advance religion
1z Its first opinion (enjoining the enforcement of §16-1—20.1
pending @ bearing oo the merits), the District Court said that
the satute did “not reflect & clearly secular purpose.”

*The Cot’s opinion recognizes that "3 statute wotivated In part by a
relgiom purpose may satiafy the fryt eriterion ® Ants, st 37. The Count
oknply holds that “» statuts wrust be Ipvaldidated i i & sutirely wotivoted
W7 » prrpose to afvance religion®  Find (eecpharis sdded).
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Joffrec v. Jomes, 5644 F. Supp. 727, T2 (SD Ala. 1982). In-
stead, the District Court found that the ensctment of the
statute was an “effort on the part of the State of Alsbarma to
encourage a religious activity.”' Jd. The Court of Ap
peals Ekewise applied the Lemon test and found s lack of
secular purpose on the part of the Alabama legislature.”
Joffrec v. Wallace, 705 F. 24 1526, 1535 (CA1) 19883). It
Leld that the objective of § 16-1—20.1 waz the “advancement
of religion.” Jbid. When botd courts below are unable to
discerp an arguadbly valid secular purpose, this Court nor-
mally should besitate to find one.

1 would vote to upbold the Alabama statute if it also had
elear pecular purpose. See Mueller v, Allen, — U. 6.
—, — (1983) {the Court ts “reluctanit) to attribute un-
constitutiona) motives to the state, particularly when s plau.
sible secular purpose may be discerned from the face of the
statute™). Nothing in the record before us, however, fdenti-
fizs o clear secular purpose, and the State also har failed to
jdentify any pon-religious reason for the statute’s enact-
ment® Under these cdrrumstances, the Court s required
by ow precedents to bold that the statute fails the frst pro

of the Lemon test and thenfon ﬂohtes the Establishment .
Chuse.

‘I» B miseqaent decixion er the merits, the Distriet Court bald that
b the pubbe schoals ~gver If lodf by the Leacher — 44 not wiolate the
Yahement Clagse of the First Amendment.  The District Coant recog-
sised that fs decisior was eonsistent with Engle v, Vitale ST0U. 8 €2)
QM2), and other decisions of thie Court. The District Count prvertibelens

that 1ts decisioc was Justified Decaase “the Unhed Sistes Supremne
h.nc'ud...“ Joffree v Bl of Shool Comm'rs, B84 F. Bupp

od (5

hlvn;-d'q-w’mu 1 taysd the
Gmpn&wmh&%dlwnhhhw&m
Joffree v Bd of School Comm'me, — V. B — (1980 (PowmlL J..

thpa) prodlem {with the tast) sters from the puoposs prong * Bee Brief of
Appelant Gecrgr C. Wallace, p. 9 of aug.
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Altbough we do mot reach the other two prongs of the
Lemom tent, | nole that the “effect”™ of » straightforward
moment-of-sDence statute i& unlikely to “sdvancie) or in-
hibi{t]} religion.”® 8ee Board of Education v. Allen, 892
U. §. 236, 243 (1968). Nor would such a statute “foster ‘an
excessive government entanglement with religion.'” Lemon
v. Eurtrmarn, supro, at 612-618, quoting Walz v. Taz Com.
missioner, 897 U. 8. 664, 674 (1970).

1 join the opinior. and judgment of the Court.

Botas, during *» mamen of ey b
ot W praye {ever whers prayer may be the parpose] b
owp thoughts, snd is bt coxmpelied (o Botes to the prayers

oxt, 92 1 (0'Corron, J., ectering o the .
sabjects yoorthfa! e

s
%
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Pune ¢, 1985)

JusTCE O’CONNOR, eoncdTing in the judgment.

Nothing in the United States Constitution as interpreted
by this Court or in the law of the State of Alabams prohibits
publbic schoo! students from voluntardy praying at any time
before, during, or after the school day. Alabama has fadli-
tated voluntary silent prayers of studenta who are so inclined
by enacting Ala. Code § 16-1-20, which provides s moment of
slence in appellees’ schools each day. The parties Lo these
proceedings eoncede the validity of this enactinent At fssue
in these appeals is the constitutional validity of an sdditional
and subsequent Alabams statute, Alx Code §16-1-20.1,
which both the District Court and the Court of Appeals eon-
cuded was enacted solely to officially encourage prayer dur-
ing the moment of silence. 1 agree with the Judgment of the
Court that, in light of the findings of the Courts below and
the history of its enactment, §16-1-20.1 of the Alabama Code
violates the Establishment Clsuse of the First Amendment.
In my view, there can be little doubt that the purpose and
Ekely effect of this subsequent enactment is to endorse and
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sponsor voluntary prayer in the public schools. 1 write sepa-
nstely to identify the peculiar festures of the Alabama law
that render it invalid, and to explain why moment of slence
laws in other Suates do not necessarily manifest the same in-
frmity. J also wTite 1o explain why neither hictory nor the
Free Exercise Clause of the First Amendment validste the
Alabams law struck dowT by the Court today.

|

The religion clauses of the First Amendment, coupled with
the Fourteenth Amendment’s guaranty of ordered Ebenty,
preclude both the Natior. and the States from making any law
respecting an establishment of religion or prohibiting the firee
exercise thereof. Cantoell v. Connecticut, 310 U. 8. 296,
803 (1940). Adthougt. » distinet jurisprudence has enveloped
each of these elauses, their common p b to secure reli-
gious Bberty. See Engle v. Vitale, 370 U. §. 421, 430 (1962).
On these principles the Court bar been and remains
gnAnimous.

As this case once aguin demonstrates, bowever, “it fs far
easier to sgree on the purpose that underlies the Fist
Amendment’s Estadlishment and Free Exercise Clauses
thar to oblain agreement on'tbe standards that ahould gov-
erv thelr appliation.™ Walz v. Tax Comm'n, 897 U. 8. 664,
854 (1970) (opinion of Harlan, J.). It once sppeared that the
Court bad developed s workable standard by which to §den-
tify impermissible government establishments of religion.
See Lemon v. Kurtrman, 403 U. 8. 602 (197]). Under the
pow familiar Lemon test, statutes must have both 8 secular
legislative purpose and a principal or primary effect that nei-
ther advances por inhibits religion, and ip sdditon they must
pot foster excessive government entanglement with religion.
1d., at 612-618. Despite its initial promise, the Lemon test
has proven prodlematic.  The required inquiry into “entan.
Pement” har been modified and questioned, see Mueller v.
Allen, 63 U. §. 388, 403 n. 1] (1983), and in one case we
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have upheld state action aguinst an Establishment Clause
challenge without applying the Lemon test st all. Marsh v.
Chambers, 463 U. §. 783 (1983). The suthor of Lemon him-
self spparently questions the test’s genera) applicability.
See Lynch v. Donnelly, 465 V. 8. —, — (138). Jus-
TICE REENQUIST today suggpests that we abandon Lemon en-
tirely, and in the process imit the reach of the Establishment
Clause o state discrimination between sects and government
designation of s particular church as 8 “state” or *national”
ove. Post, st —.

Perhape becsuse 1 am new to the struggle, 1 am not ready
to abandon all aspects of the Lemon test. ] do believe, bow-
ever, that the standards announced i Lemon should be re-
examined and refined in order to make them more usefl) in
schieving the underlying purpose of the First Amendment.
We must strive to do more than erect 8 eorutitutiona) “sign-
post,” Hunt v. McNair, 413 U. §. T34, 74) (1973), to be fo)-
Jowed or ignored in s particular case as our predilections may
dictate. Instesd, our goal should be “wo frame 8 principle for
eonstitutional adjudication that is pot only grounded in the
history and language of the first amendment, but one that fs
also espadle of consisient spplication to the relevant prob-
lems." Cboper, Religion v the Public Schools: A Proposed
Comstitutiona) Standard, 47 Minn L. Rev. £29, £32-333
(1963) {footnotes omitted). Last Term, I proposed s refine-
ment of the Lemon test with this goal bn mind. Lynch v
Donnelly, 465 U. 8., at — (concurring opinion).

The Lynch concurrence suggesied that the religious liberty
protected by the Establishment Clause is infringed when the
government makes adherence to religion relevant to s per-
s0n's standing in the political eommunity. Direct govern-
ment action endorsing religion or » particular religious prac-
tice & Invalid under thiz approach because #t “pends a
message to ponadberents that they are outsiders, not ful)
members of the political community, and an accompanying
message to adherents that they are insiders, favored mem-
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bers of the politica! community.” Id., st ——.  Under thic
view, Lemon’s inquiry as to the purpose and effect of » stat-
pte requires courts Lo examine whether government's pur-
pose i to endorse religior. and whether the statute actually
conveys & message of endorsement.

The endorsement test is usefu) because of the analytic eon-
tent ft gives to the Lemon-mandsted inquiry into legislative
purpose and effect. In this country, eburch and state must
peceasarily operate within the same community. Becsuse of
this coexistence, it is inevitable that the secular interests of
Government and the religious interests of various sects and
their adherents will frequently intersect, eonflict, and com-
bine. A siatute that cstensibly promotes s secular interest
often has ap incidental or even s primary effect of belping or
hindering 8 sectarian belief. Chaoe would ensue if every
such statute were invalid under the Establishment Clause.
For example, the State could pot eriminalize murder for fear
that it would thereby promote the Biblica) command sgainst
killing. Tbe task for the Court is to sort out those statutes
and government practices whose purpose and effect go
agrinst the grain of religiour Eberty protected by the First
Amendment.

The endorsement test does ot preclude government from
ackmowledging religion or from taking religion into account in
making law and policy. It does preclude government from
eonveying or attempting to convey » message that religion or
8 particular religious belief is favored or preferred. Such an
endorsement finfringes the religious Bberty of the mon-
sdberent, for “{wlben the power, prestige and financial sup-
port of government fs placed behind » particular religious be-
Yef, the Indirect ecercive pressure vpon religions minorities
to conform to the prevailing ofScially approved religion is
phain® Enplev. Vitale, 370 U. 5., 0t 431, At iseve today s
wbether ptate moment of silence statutes in general, and Als-
bama’s moment of sllence statute in particular, embody an
bopermissible endorsement of prayer In public schoals.
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Twenty-fve states permit or require public schoo! teachers
to have students observe s moment of silence in their elass-
yooms.! A few statuies provide that the moment of silence
fs for the purpose of meditation alone. See Ariz. Rev. Stat.
Ann. §15-822 (1954); Conn. Gen. Stat. §10-362 (1983); R. 1.
Gen. Laws $16-12-8.1 (1951). The typical statute, bow-
ever, ealls for a woment of xlence st the beginning of the
schoo) day during which students may meditate, pray, or re-
flect on the activities of the day. See,e. 9., Ark Sut. Anr.
§80-1607.1 (1980), Ga. Code Ann §20-2-1050 (1982), Il
Rev. Stat. ¢b. 122, §77] (1983}, Ind. Code $20-10.1-7-1)
(1982), Ean. Stat. Ann §72-5308s (1980); Pa. Suat. Ann., Thit.
24, §$15-1616.3 (Puwdon Supp. 1854). Federa) tria) eourts
Bave divided on the constitutionality of these morent of si-
lence aws. Compare Gaines v. Anderaon, 42) F. Supp. 837
(Mass. 1976) (vpholding statute) with May v. Cooperman,
672 F. Supp. 156) (NJ 1883) (striking down statute), Dyffy v.
Los Cruces Public Schools, 657 F. Supp. 1013 (NM 1983)
(same), and Back v. McEiroth, 848 F. Supp. 136) (MD Tenn.

'See Ala Code $116-3-30, 16-3-201 (Supp 1984 Ariz Rev Bt
Ann §35-827 (1980, Ark Siar A §80-1607.1 (1880), Conn Ger Biat
§10-16 (3963), Del Code Ann, TV 34, §430) (198)) (& Bterpreisd b
Dol Op Aty Gac. M-101) (1979)), Fin Biat § 253 062 (1963), Ga. Code
Ann $80-2-3060 (1982:, 1D Ry S, o 222 §775 (1883), Ind Code
$20-30.3-7-1) (1962), Kar. Swat Ann § 72 6306 (1960), La Rev Stat
Ann $1TDINA) (Wer. 19E2), Me Rev Sat Ann, Th $0-A

e
O983), Md Educ Code Ann §7-104 (1965), Mass Gen Laws Ann &b N1,
1A OM2), Mk Commp. Lawn Ann § 380 1565 (Sopp 1064-198%), N. J.

25400 N. Y. Edue Lavw | 5020
Code §15-47-301 (1%1), Obic Rev.
Sl Ann,Th B30 me.sm
§36-12-3) (196]), Tenr Code Anz
$223.200 (1980), W. Vo Coxwt, ArL 111, §15-4 Tox

mdhmdm:dﬂam oot Note, Duﬂ)lm
mummtmmu .
" 964, $T408 (1983),

58;
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1982) (sarne). See also Walter v. West Virginia Boord of
Edwucation, Civ. Action No. 84-5366 (SD W. Va, Mar. 14,
1885) (striking down state constitutiona! amendroent). Re-
}ying on thit Court’s decisions disapproving vocal prayer and
Bible reading in the pudblic schools, see Abington School Dis-
trict v. Schempp, 8314 U. 8. 203 (1963), Engle v. Vitale,
supro, the courts that have struzk down the moment of si-
Jence slatuter generally eonclude that their purpose ard ef-
fect i to encourage prayer in public sckools.

The Engle and Abinglon decisions are pot dispositive on
the eonstitutionality of moment of slence laws. 1In those
cases, public achoo) teachers and students led their elasses in
devotiona] exercises. In Enple, 8 New York statute re-
quired teachers to Jead their classes in 8 voca! prayer. The
Court concluded that %t is po part of the business of govern-
ment 0 compose officia’ prayers for any group of the Amen:-
ar people 1o recte as part of 8 religious program carried on
by the government.® §70 U. 5., ot €25. Ip Abington, the
Court addressed Pennsylvania and Maryland statutes that
surthorized mworning Bible readings tv pubbic schools. The
Court reviewed the purpose and effect of the statiutes, con-
ctuded that they required religions exercises, and therefore
found them to violate the Eftablishment Clause. 874 U. 8§,
ot £23-224.  Under all of these statutes, 8 student who &id
pe! share the religious beliefs expressed io the eourse of the
exercise was left with the choice of participating, thereby
eompromixing the nonsdberent’s beliefs, or withdrawing,
thereby calling attention to his or ber ponconformity. The
Gecisions scknowledged the coerciop Impliciht under the staty-
tory schemes, pee Engle, supro, at 431, bt they expresaly
turned only o the fact that he goserorent was sponsoring »
manifestly religious exercise.

A slate sponsored moment of slence i the public achools is
d&ifferent from state sponsared voca) prayer ar Bible reading.

First, » moment of sllence o pot Inherently religions. &i-
Jence, unlike prayer or Bible reading, need not be ansociated
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with 8 religious exercise. Second, 8 pupd who participates
ir. 3 moment of slence need not compromise his or ber beliefs.
During s moment of slence, 8 student who objects to prayer
is left 1o his or her 0w thoughts, and is ot compelled to Lis-
ten to the prayers or thoughts of others. For these simple
Teasons, 8 moment of silence statute does bot stand or fall
under the Establishment Clause according to bow the Court
regurd: vocal prayer or Bible reading. Scholars and at Jeast
one member of thir Court have recognized the distinction and
suggesied that s moment of allence in public schools would be
constitutional  See Abington, supra, st 25) (BRENNAK, J.,
concurring) ({Tlbe observance of & moment of reverent si-
lence at the opening of elass™ may serve “the solely secular
purposes ¢f the devotional activities without Jeopardiring
either the religious bberties of any members of the eommu.
Rity or the proper degree of separstion between the spberes
of religion and goverment™); L. Tribe, American Constitu.
tiona) Law § 14-6, p. 829 (1978); P. Freund, The Legn! 1ssue,
in Religion and the Public School: 23 (1965). Choper, 47
Minn L. Rev., st 371; Esuper, Prayer, Public Schools, and
the Supreme Court, 6) Mich. L. Rev. 1031, 1041 (1963). As
8 genera! matter, T agree. It is diffcult to discery & serious
threat Lo religious Yberty ffom a room of slent, thoughtty
schoolechddren .

By mandsting s moment of sDence, 8 State does pot Deces-
sarily endorse any activity that might occur during the pe-
rid. CL Widmar v. Vincent, 454 U. 5. 263, 2738 B}
(1881) ("by creating & forur the [State] does pot thereby en-
dorse or promote any of the particular ideas alred there™).
Even H » statute specifies that a student may ehoose to pray
sdently during » quiet motment, the State bas pot theredy en.

prayer over other specified alternatives. None

either a2 drafted or as actually implemented, eould effec.
tively favor the child who prays over the child who Goes pot.
For example, the message of endorsement would seem ines-
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espable §f the teacher exhorts children to use the designated
time to pray. Similarly, the face of the statute or its legisla.
tive history may clearly establish that it seeks to encourage
or promote voluntary prayer over other atermatives, rather
than merely provide s quiet moment that may be dedicated to
prayer by those so inclined. The crucial question ks whether
the State has conveyed or attempted to convey the message
thst children should nse the moment of silence for prayer.?
This question cannot be answered in the abstract, but instead
requires courts to examine the history, language, and admin.
fstration of » particular statute to determine whether ft oper-
stes a2 ar endorsement of religion. Lymeh, 465 U. 8., at
—— {cobrring opinion) (“Every government practice must
be judged o s unique crrumstances to determine whether
ft constitutes an endorsement or disapproval of religion”).
Before reviewing Alabama’s moment of silence law to de-
termine whether it endorses prayer, some general observa-
tions on the proper scope of the inquiry are in order. First,
the foquiry Into the purpose of the legislature in enacting »
woment of sence law should be deferentia) and Limited.
See Fverson v. Board of Educotion, 830 U. 8. ), 6 (1D
(courts must exercise “the mos! extreme eaution” in assess-
ing whether a state statute bas s proper public purpose). 1n

tAppetarts wpue thet Lorock v Clowwom, MUSMOMM
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determining whether the government intends 3 moment of si-
Jence statute 1o convey s message of endorsement or disap-
proval of religior., s court has no hicense to psycbhoanalyze the
legislators. See McGouan v. Maryland, 366 U. 8. 420, 466
(1961) (opinion of Frankfurter, J.). I s legislature ex-
presses 8 plausidle secular purpose for 8 moment of silence
statute in either the text or the Jegislative history,® or if the
statute disclaime an intent to encourage prayer over alterns-
tives during s moment of allence,’ then ecourts should gener-
ally defer to that stated intent. See Commitlee for Public
Educotion & Relignous Liberty v. Nyguist, 413 U. 8. 756,
T3 (1978), Tilton v. Richardson, 403 U. E. 672, 6768-679
(1971). It §s particularly troublesome to denigrate an ex-
preased secular purpose due to post-ensctment testimony by
perticular Jegislators or by interested persons who witnessed
the drafting of the statute. Even if the text and ofbcial his-
tory of a matute expreas bo secular purpose, the statute
abould de be)d to have an improper purpose only if it & be-
yond purview that endorsement of religion or » religious be-

Bef “was and is the law’s reason for existence.” Eppersom v.

Arkansas, 8333 U. §. 97, 108 (1968). Bince there i» arguably

8 secular pedagogical valoe to 8 moment of silence in public

schools, eourts should find an improper purpose behind such

s statute only i the statute on fts face, in s officia) Jegisla.

tive history, or I its interpretation by 8 responxible adminis-

trative agency suggests it bas the primary purpose of endors-

fng prayer.

JUBTICE REENQUIRST sugpests that this sort of deferential
toquiry into legislative purpose “means Ettle,” because “it
only requires the legislature to expres: any seculsr purpose
and omit all sectarian references.” Poet, 2t ——, Jtianots
trivial matter, however, to require that the legislature mani-
fest & secular purpose and omit all sectarian endorsements
prom e laws. That requirement is precisely tadored to the

*Bae, 5. 9., Tenn Code Amn §45-8-1004 (1983).
‘Sec. 0. 9, W. Ve Conet, Art 111, $ 20
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Establishroent Clause’s pprpose of assuring that Government
pot intentionally endont religion or & religious practice. It
fs of course postible tha! » kg\shtun will enunciae s sham
secular purpose for s sfhiute. 1 have Little doubt that our
courts are eapable of diftinguishing s sham secular purpose
frow s sincere one, of thal the Lemon inquiry into the effect
of ar enactment would Belp decide those elose cases where
the validity of an expiissed secular purpose & in doubt.
While the secular purpode requirement alone may rarely be
determinative In otfiking down 8 statute, it pevertheless
serves an importantfunttion. Jt reminds government that
wben it acts it ahould do wo without endorsing s particular re-
Ligious belief or prastice that all gtizent do no! share. In
this sense the secular putpose requirement is squarely based
in the text of the Establishment Clsuse it helps to enforce.

Second, the Lymch concurrence sugpesied that the effect of
s moment of alence law vis Dot entirely 8 question of fact:

*[Whetber 8 government activily eommunicales en-
dorsement of religion Is pot 8 question of simple histori-
@ fact. Albough evidentiary submissions may belp
answer it, the question s, hike the question wbether ra-
cal or sex-besed cl;anbc:nbom ecommunicate an invidi-
ous message, In large part s legn) question to be an-
swered op the basis of judicial interpretation of social
facts.” 465 U. 8., 8t —— (concurring opinion).
m relevant lasue it whether ar objective observer, ac-
quainted with the text, Iegmhbve history, and h:nplemenu
tion o! the statute, would perceive it a» » state endorsement
of prayer fn pubbic schools. Cf Bose Corp. v. Consumens
Union of United Stotes, Inc., 466 U. 8. —— —— n 1
(REENQUIST, J., dissenting) (noting that questions whether
ggbungwurdem"ﬂdyw provoke the averogs person to
retalistion,” Street v. Nex York, 834 U. 8. 676, 652 (1969),
and whetber allegedly obecene mwﬂnppuhio‘prwient
fnteresta,” Miller v. Colifornia, 413 U. 8. 16, 24 (1973), are
mixed questions of law and fact that are properly subject to
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de novo appellate review). A moment of silence law that is
clearly drafted and implermented so as to permit prayer,
meditation, and reflectior. within the prescribed period, with-

out endorsing one alternative over the others, should pass
this test. B

The analysis above sugpeste that moment of silence laws n
many States should pass Establishrment Clause scrutiny be-
cause they do not favor the child who chooses to pray during
s moment of slence over the child who chooses 1o meditate or
refiect. Alabama Code §16-1-20.1 (Supp. 1954) does mot
stand on the same footing. However deferentially one ex-
amines fts text and legislative history, however objectively
one views the message sttempted to be conveyed to the pub-
Be, the conclusion i» unavoidable that the purpose of the stat-
ote s to endorse prayer in public schools. ] secordingly
agree with the Court of Appeals, 705 F. 23 1526, 1535 (1853),
that the Alsbams statute has s purpose which fs in violation
of the Establishment Clause, and eannot be upheld.

In finding that the purpose of Alabams Code §16-1-20.1 is
to endorse voluntary prayer during s moment of silence, the
Court relies on testimony elicited from State Senstor Donald
G. Rolmes during » prelimingry injunction bearing. Ante, ot
——. Senator Bolmer testified that the sole purpose of the
statute was to return voluntary prayer to the public schools.
For the reasons expressed above, 1 would give Bttle, ¥ any,
weight to this sort of evidence of Jegislative intent. Never-
theless, the text of the statule in light of its ofBcia) legislative
history leaves Bittle doubt that the purpose of this statute cor-
responds to the purpose expressed by Senator Bolmes st the

i Injunction ing.

First, Rt §» potable that Alabarns already had s moment of
slence statute before it enacted §16-1-20.1. See Ala Code
§16-1-20, reprinted ante, 8t ——, n 1. Appellees do not
challenge this statute—indeed, they concede fts validity.
See Brief for Appellees & The only significant sddition
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made by Alabama Code §16-1-20.1 is to specify expressly
that voluntary prayer it one of the suthorized activities dur-
fng 3 moment of silence. Any doubt s to the legislative pur-
pose of that addition is removed by the ofbcial Jegislative his-
tory. The sole purpose reflected in the official history is "vo
return voluntary prayer to our public schools.® App. §0.
Nor does anything in the Jegislative history contradict an in-
tent to encouwrage children to ehoose prayer over otber alter-
natives during the moment of silence. Given this Jegislative
kistory, it i not surprising that the State of Alabama eon.
eeded in the courts below that the purpose of the statute was
o make prayer part of dally classroom sctivity, and that both
the District Court and the Court of Appeals concluded that
the law’s purpose was W encourage religious petivity. See
onte, ot —, n. 44. In light of tbe Jegislative history and
the fAindinge of the eourts below, 1 agree with the Court that
the State intended Alabams Code §16-1-20.1 10 convey a
mesnage that prayer was the endorsed activity during the
state-prescribed woment of slence.t While #t ia therefore
unbecessary also to determine the effect of the statute,

Lynch, 465 U. B., st —— (concurring opinion), K also seems
likely that the message pctually eonveyed to objective ob-

servers by Alabams Code § 16-3-20.1 I approval of the ehild

‘Tuz Cxrxy JUIMICE mgpens thit ohe eonsequence

phacis ar the diflerence between §16-1-30.1 and s satute
might be to rexder the Piadge of constitotions’ becanse Con.
gress amended & b 1964 W 844 e wards “under God *  Post, 8t ——. ]
&agree. I» my view, the wvords “woder God” in the Plodgr, ae codified ot

®20V.8CYH nm-.wcmmmm
!lumbmdldt

pbhm () expresaing
-ﬁdmub forgre * Lynch 8L U. 8. m lwmq:mon)
alx Seagrwe with Tax Copr hvnoy

of the Cort's atn-

-am the Coart’s
hﬂhd.l:um moment of sdeace statuie thet inctudes the ward
'r\w Post, @ ——. As noted imfra,  «—, “Yelver ¥ 3 statuie
opoctios that 8 stodent m) choose W F‘J"“N Qe Inament, the
Duste boe Bt

therely encournged prayw ovwr sther  specified
sternatives ®
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who selects prayer over other alternatives during s moment
of slence. .

Given this evidence in the record, eandor requires us to 8d-
mit that this Alsbama statute was intended to convey s mes-
sage of state encouragement and endorsement of religion.
In Wolz v. Toz Comm's, 897 U. §., st 663, the Court stated
that the religion clauses of the First Amendment are Sexible
enough to “permit religious exercise to exist without sponsor-
ship and without interference.” Alabams Code §16-1-20.1
does more than permit prayer to occur during 2 moment of
sdence “witbout interference.” It endorses the decision to
pray during s moment of silence, and sccordingly sponsors »

religious exercise. For that reason, I eoncur fn the judg-
went of the Court. I

In bis dissenting opinion, post, st —, JUSTICE RERN-
QUIST reviews the text and history of the First Amendment
religion clsuses. His opinion suggests that s Jong line of this
Court’s decisions are inconsistent with the intent of the draft.-
ers of the BiD of Rights. He uwrges the Court to ecorrect the
historica) inaccuracies in its past decisions by embracing » far
wore restricted interpretativon of the Establishment Clause,
ap interpretation that presumably would permit vocal group
prayer ip public schools. See generaly R. Cord, Separation
of Chureh and State (1982).

The United States, in an emicus brief, suggests 8 Jess
sweeping wodiication of Establishment Clause principles.
In the Federa) Government’s view, s state mo-
ment of sllence §s merely an “sccommodstion” of the desire of
some public schoo! ehildren to practice their religion by pray-
ing xlently. Such an sccommodation is contemplated by the
First Amendment’s guaranty that the Government will pot
prohibit the free exercise of religion. Becanse the moment
of sllence implicates free exercise values, the United States
suggests that the Lemon-mandated inquiry into purpose and
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effect should be modifed. Brief for United States as Ami.
cus Curice 2.

Toere is an element of truth and much belpful analysis in
each of these suggestions. Particularly when we are inter-
preting the Constitution, *s page of history is worth s volume
of logic.” New York Trust Co. v. Eisner, 256 U. §. 845, 349
(1921). Whatever the provision of the Constitution that is at
fasue, ] continue o0 believe that “Hdelity to the notion of con-
stitutional—as opposed to purely judicial—Yimits on govern.
mental sction requires us to impose 8 beavy burden on those
who ¢aim that practices accepted when [the provision) wac
sdopted are now constitutionally impermissible.” Tennessee
7. Gemner, 471 U. 8. ——, —— (1985) (dissenting opinion).
The Court properly looked to history in upbolding legislative
prayer, Marsh v. CAambers, 463 U. 8. 783 (1983), property
tax exemptions for bouses of worship, Welz v. Tar Comm™,
supro, and Sunday closing laws, McGowan v. Marylond, 366
: U. 8. 420 (1961). A» Justice Holmes once observed, *{i)ff »

thing har been practised for two bundred years by eommon
consent, it will peed a strong case for the Fourteenth Amend-
went to affect 1." Jockman v. Rosenboum Co., 260 U. 8.
2 8 (OR).

JusnicE REZENQUIST doet Dol assert, however, that the
érafters of the First Amendment expressed » preference for
prayer v public schools, ar that the practice of prayer in pud-
B¢ achools enjoyed mninterrupted government endorsement
from the time of enactment of the Bill of Rights to the
poesent era.  The simple truth is that free public education
wa virtually nov-existent i the bte eighteentd eentury.
See Abington, 874 U. 5., 8t 238, and 1. 7 (BRENNAN, )., eon-
ewring). Since there then existed few government-run
achools, it is untikely that the persons who érufted the First

te legislators who ratified #t, antic-

pated the problems of interaction of chweh and state fn the
pudblic achools The

8y, Establishment Clanse, the Con-
gress, and the Schools: An Historical Perspective, 62 Va. L.
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Rev. 1395, 1403-1404 (1966). Even at the time of adoption
of the Fourteenth Amendment, education in Southern States
war otil) primarily in private hands, and the movement to-
ward free public schools supported by genera! taxation had
pot taken hold. Broum v. Board of Education, 847 U. 8.
483, 489490 (1854).

This uncertainty as to the intent of the Framers of the Bil
of Rights does not mean we sbould ignore history for guid-
ance on the role of religion in public education The Court
bas not done 80. See, ¢. g., JUinois ez rel. McCollum w.
Board of Education, 833 U. 8. 203, 212 (1948) (Frankdfurter,
J., econcurring).  When the intent of the Framen is unclear,
1 believe w¢ must employ botb history and reason in our anal-

is. Thbe primary fssue raised by JUSTICE REENQUIST's
dissent is whether the historica) fact that our Presidents have
Jong called for public prayer: of Thanks abould be dispositive
on the constitutionality of prayer fo public schools* 3 think
pot. At the very least, Presidentia) proclamstions are
distinguishable from school prayer in that they are received
tp » non-coercive setting and are primarily directed ot adults,
who presumably are not readily susceptidle to unwilling reli-
gious indoctrination.  This Court’s decisions have recoguized

s distinction when government sponsored religious exercises
are directed ot impressionable children who are required to
sttend pchool, for then government endorsement fo much
more likely to result ip coerced religious beliehs. See, ¢. g.,
Marsh v. Chambers, supra, st ——; Tilton v. Richardson,
43 U. 8, at 686. Altbough history provides a touchstone
for constitutiona) problems, the Establishment Clause econ-
cern for religious biberty is dispositive bere.

*Ever saxaming 8 axpaye oonld estabiad ganding W challengy such o
practice, oot Valln Forpe Chmiston College v. Amemiars Usited for
Separstion of Chureh end State, Inc., 454 U. B 484 (192), thene Pres-
dentia) proclamations would probably witheland Establatmest Clause
scrutiny giver their long bistary. See NMorsh v. CAomlien 60 U. 8 T3
Qay).
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Thbe element of truth in the United States’ arguments, ] be-
Beve, Bes in the suggestion that Establishment Clause analy-
sis pust comport with the mandate of the Free Exercise
Chyusc that government make no law prohibiting the free ex-
ercise of religion.  Our cases hsve interpreted the Free Ex-
ercise Clause to compe! the Government to exempt persons
from some generally applicable government requirements so
a2 to permit those persons (o freely exercise their religion.
See, ¢. 9., Thomas v. Review Boord of the Indianc Employ-
ment Security Division, €50 U. 8. 707 (1881);, Wisconain v.
Yoder, 406 U. €. 205 (1972); Sherdert v. Verver, 814 U. 8.
835 (1963). Even where the Free Exercise Clause does not
compe) the Government to grant an exemption, the Court has
suggested that the Goverument in some circumstances may
voluntarily cboose to exempt religious observers without wi-
olating the Establishment Clause. See, ¢.p., Gillette v.
United States, 403 U. 8. 437, 453 Q971), Brounfeld .
Brouwn, 866 U. B. §95 (1961). The challenge posed by the
United States’ argument is bow Lo define the proper Estad-
tishment Clause Bimits oo vohuntary government efforts to fa-
cilitate the free exercise of religion.  Ov the one hand, » rigid
appbestion of the Lemon test would invalidate legialation ex-
empting religious observers from generally applicable gov-
emmen! obligations. By definition, such legislation has & re-
ligions purpose and effect in promoting the free exercise of
religion. On the other hand, judicia! deference to all legisls.
tion that pwrports to facilitate the free exercise of religion
would eompletely vitiste the Establishment Clanse. Any
statute pertaining to religion car, be viewed as an “sccommo-
dation” of free exercise rights. Indeed, the statute ot iasue
tn Lemon, which provided mlary supplements, textbooks,
and instructional materials to Pennsylvania parochial schools,
ean be viewed as an sccommodation of the religious beliets of

parents who ¢hocse to send their children to religions
schools.
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It is obvious that the eitber of the two Religion Clauses, “if
expanded 1o 8 Jogical extreme, would tend to clash with the
other.” Wals, 397 U. §., at 665-669. The Court has Jong
exacerbated the conflict by eaalling for government “peutral-
fty” toward religion. See, e. g., Commitiee for Public Edu-
eation & Religwous Liberty v. Nygquist, 413 U. 8. 756 (1973),
Board of Educotion v. Allen, 392 U. 8. £36 (1968). It s dif-
ficult to square any notion of “complete peutrality,” ante, at
——, With the mandste of the Free Exercise Clause that gov-
ernment must sometimes exempt 8 religious observer from
an otberwise generally appbcable obligation. A government
that eonferr s bepefit or an explicitly religious basis §s pot
peutral toward religion. See Welsh v. United States, 898
U. 8. £33, 872 (1970) (WRITE, J., dissenting).

The solution to the conflict between the religion clauses Lies
pot in “peutrality,” but ratber iv §dentifying workable kimits
to the Government’s Yicense to promote the free exercise of
redigion. The text of the Free Exercise Clawse speaks of
laws that prohibit the free exercise of religion.  On ha face,
the Clsuse s directed at government interference with firee
exercise. Given that concern, one ean planxibly assert that
government pursues free exercise elsuse values when it kifts
8 government-imposed burden on the free exercise of reli-
gon If a statute falls within this estegory, thep the stand.
ard Establishiment Clause test should be modified accord-
Ingly. It b dixingenuous to look for a purely secular purpose
when the manifest objective of a statute fa to facilitate the
free exercise of religion by lifting s government-imposed bur-
den. Instead, the Court abould simply acknowledge that the
religious purpose of such s statute i legitimated by the Free
Exercise Clause. § would also go further. In amsesxing the
effect of such a statute—that s, Ip determining whether the
statute cobveys the message of endorsement of religion ar &
particular religions belief-——courts abould assume that the
*objective obeerver,” ente, at ~——, §s scquainted with the
Free Exercise Clause and the values it promotes. Thus indi-
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widua) perceptions, or resentment that a religious observer is
exemptled from 8 particular government requirement, would
" be entitled to Bttle weight §f the Free Exercise Clause
strongly supporied the exemption

While this “accommodation” analysis would belp reconcile
our Free Exercise and Establishment Clause standards, §t
would pot save Alabama’s momert of silence baw.  1f we as-
sume that the religious activity that Alabums seeks to pro-
tect is ailent prayer, then it Is difficult to discern any state-
fmposed burden on that activity that §s Lifted by Alabama
Code §16-3-20.1. No law prevents s student who is so in-
chined from praying slently fn pudblic schools. Moreover,
state law already provided s moment of sllence to these ap-
pelees rrespective of Alabams Code §16-1-20.1. See Al
Code §16-1-20. Of course, the State might argue that
§16-1-20.1 protects pot silent prayer, but ratber group sent
prayer under 8tate sponsorship. v these terms,
the burden lifted by the statute fs Bot one fmposed by the
State of Alabama, but by the Establishment Clause as inter.
preted in Engle and Abington. In my view, it i beyond the
sutbarity of the Etate of Alabams to remove burdens bm.-
poed by the Constitution iself. 1 conclude that the Als.
bams statute at fasue today lifts Bo state-imposed burden on
the free exercise of religion, and accordingly eannot properly
be viewed as an sccommodation statute. y

I

The Court does bot bold that the Establishment Clause s
80 bostile to religion that it precludes the States from afford-
tng schoolchildren an opportunity for voluntary sllent prayer.
To the ecntrury, the moment of sllence statutes of many
Btater should matisfy the Establishment Clanse standard we
Bhave bere appied. The Court bolds only that Alabama has
Intentionally crossed the kine Between ereating s quiet mo-
ment Suring which those 80 inclined may pray, snd affirma.
tively endorsing the particular religions practice of prayer.
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This line may be s fine one, but our precedents and the prin-
ciples of religious Bberty require that we drsw it. In my
view, the judgment of the Court of Appeals must be
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» the Court’s session opened
with an Invocatian for Divine protection. Acroes the park a
few bundred yards away, the Bouse of Representatives and
the Senate regularly open eack session with » prayer. These
legislative prayers are not Just one minute in duntion, but
are extended, lnvocations and prayers for Divine
guidance. They are given, as they have been since 1789, by
&m»pmwnmmpmmmmmm
Treasury of the United States. Congress has alio provided
ehapels io the Capitol, at Ppublic expense, where Membery
:.\d others may panse for prayer, meditation—or 8 moment

Inevitably some wag §» bound to 82y that the Court’s hold-
ng today refiects a belief that the historic practice of the
Corgres: and this Court is justifed because members of the
Judiciary and Congreas are more in need of Divine pidance
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than are schoolchildren. 8till others wil) sy that al this
controversy is “much ado about pothing,” since no power on
earth—including this Court and Congress—ear slop any
tescher from opening the schoo! day with s moment of silence
for pupils to meditate, to plan their day—or to pray if they
voluntarily elect to o s0.

1 make severa! points about today’s curiour bolding.

(s) It makes po sense 1o pay that Alabama bas “endorsed
prayer” by merely enscting 8 pew statute “to specify ex-
pressly that voluntary prayer is one of the suthorized activi-
ties during s moment of ellence,” ante, 8t 12 ('CoNNOR, J.,
concurring i the jodgment) (emphasic sdded). To suggest
that a moment-ofsilence statute that includes the word
“prayer” unconstitutionally endorses religior, while one that
simply provides for » moment of alence does bot, manifests
pot neutrality but bostility toward religion.  For decades ouwr
opinions have stated that bostility toward any religion or to-
ward all religions b a2 much forbidden by the Constitution as
fs a» officia! establishment of religion. The Alabama legisla-
ture bas no more “endorsed” religion thar » state or the Con-
gresr does when R provides for leglalative chaplains, or than
this Court doez when R opens each seasion with ap invocation
to God. Today’s decision recalls the observations of Justice
Goldbery. ’

“TUktotored devotion to the concept of neotrality ean
Jead to Invocation or approval of results which partake
pot gimply of that noninterference and nonimvolvernent
writh the religions which the Constitution commands, but
of 8 brooding and pervasive dedication to the secular and
8 paxxive, or even active, bostility to the religious.
Such results are not only ot compelled by the Constity-
tion, but, it soema to e, are prohibited by .°

School Dustrict v. Schempp, 874 U. 6. 203, 806 (1963)
(concwring opinion).
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() The inexplicable aspect of thelforegoing opinions, bow-
ever, is what they advance as support for the holding eon-
cerning the purpose of the Alabama legislature. Rather
than determining legislative purpose from the face of the
statute as 3 whole,' the opiniona fely on three factors in
concluding that the Alabamna legidlature had a “wholly rek-
gious™ purpose for enacting the statute under review, Ala.
Code §16-1-20.1 (Supp. 19584): () statemments of the statute’s
sponsor, (i) sdmissions in Goverpor James’ Answer to the
Second Amended Complaint, and (iii) the difference between
§16-1-20.1 and its predecessor statute. .

Curiously, the opinione do pot mention that all of the spon.
sor’s statements relied wpon—including the statement “in-
serted” inlo the Senate Journal—were made q/ter the legisla
ture had passed the statute; indeed,-the tastimony that the
Court inds eritica’ was giver well over » year after the stat-
wte was enacted.  As even the appeBees concede, see Brief
for AppeDees 18, there ia not 3 stired of evidence that the leg-
falature a» s whole ahared the sponsor's motive or that s ms-
Jority in eitber bouse was even aware of the sponsor’s view of
the LIl when it war passed. Tbhe s6le relevance of the spon-
00r’s slatements, therefore, is that they refiect the personal,
subjective motives of » gingle Jegislator. No case in the 195.
year history of this Court supporte the diaconcerting idea
thst post-enactment statements by bbdividual legislators are
relevant ip etermining the constitutionality of legialation

Even ff an individua) legislator’s after-the-fact statements
eould rationally be considered relevant, all of the opinions fad
to mention that the sponsor also testified that one of his pur-
poses in érafting and sponsoring the moment-of-alence bill

"The foregoing opinions Eherwise eormpletaly ignare the matemen of
e sccompaniod the moment-of slence Bl troaghas the lngis-

ive procsss “To parmlt ¢ period of sllence 1o be cheerved for the purpose
of mediation e Payw 2 the ponmencemernt of the Bret dase of

@nch day b= o poblic achools * 198} Al Senate J. 3¢ (exmphasis added).
Bee also id | &t 150, 307, 410, 6BC, W55, 967,
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was 10 ddear up 8 widespread misunderstanding tha! s schoo)-
¢hild is legally prohibited from engaging in slent, individual
prayer once be stepe inside 8 public schoo! budding. See
App. 63-54. That testimony it at Jeas! as important as the
stat: ments the Court relies upon, and surely that testimony
manifests 8 permissidle p .

The Court also relies on the admissions of Governor James’
Anrver to the Second Amended Complaint. Strangely,
bowever, the Court neglects to mention that there was po
tria) bearing on the eonstitutionality of the Alsbama statutes;
tria! became unnecessary when the District Court beld that
the Establishment Clause does pot apply to the states® The
abeence of 8 tria) or the lasue of the constitutionality of
§16-1-20.1 §s aignificant becaunse the Answer filed by the
State Board and Superintendent of Eduaatior. did po make
the same admissions that the Governor's Answer made. See
3 Record 187. The Court eannot know whetber, if this case
" had beer tried, those state officials would bave offered evi-
dence to contravene appelees’ allegations concerning legisls-
tive pwpose. Thus, R b» completely inappropriate to accord
an) relevance to the admisxions tn the Governor's Anewer.

The severa) preceding opinions conclude that the principa!
éifference between §16-1-20.1 and #ts predecessor statute
jroves that the sale purpose behind the nclusion of the
ptirsae “or voluntary prayer” in §16-1-20.1 was to endorse
and promote prayer. This reasoning is simply s subtle way
of fucuxing exclusively on the religions ecomponent of the
statute ratber thar examining the statite ar 8 whole. Such
Togi—4f it ean be called that—would Jead the Court to bold,
for example, that & state may enset o statote that provides
refr bursement far bur transportation to the parents of all
schoolchildren, bu‘lmyhotoddwznudpnmbm achoo!

stod ents o ap existing program providing reimbursement for
parents of public scdool ltoden‘t.l. Congress amended the

"The B duy of trin) to Which the Cort refiers emorrned enly the
allaged practices of voasl, groop prayer o the dassroos.
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statutory Pledge of Alegiance 81 years ago to 8dd the words
“under God.” Act of June 14, 1954, Pub. L. 396, 65 Sta:.
249. Do the severa! opinions fn support of the judgment
today render the Pledge unconstitutional” That would be
the consequence of their method of focusing on the difference
between §16-1~-20.1 and its predecessor statute rather than
examining § 16-1-20.1 as 3 whole.* Any such bolding would
of course make 8 mockery of our decisionmalking in Establish.
ment Clause cases.  And even were the Court’s method eor-
rect, the inclusion of the words "or voluntary prayer” in
$16-1-20.1 is wholly consistent with the clearly permissible
purpose of clarifying that silent, voluntary prayer is not for-
dden in the pudblic schoo! building.

{¢) The Court’s extended treatment of the “test” of Lemon
v. Eurlemnon, 408 P. 8. 602 (1971), suggests 3 maive pre-
occupstion with an easy, bright-line approach for sddreaxing
eonstitutiona) fssues. We have repestedly esutioned that
Lemnon did pot establish s rigid ealiper eapadle of resolving
every Establishment Clause issue, but that it sought only to
provide “signposts.” - “Ilp each [Establishment Clause) case,
the inquiry aalls for line drawing, po fixed, per s¢ rule ean be
framed.” Lynch v. Donnelly, 465 U. 8. —-, — (1964).
In any event, our respongidility ks pot to apply tidy formulas

*The Boase Report or the logialatior arending the Pledgr states that
the prpase of the amendmenm wms 1o affire the princple that “ar psople
and oy Goverument [are dependent] upon the muru! dirwetions of the Cre-

* B R Rep No )8, 63 Cong , B Sems 2, pwprinted b 1964
Code Corg 8 Admin. Newn 539, 3480, ¥ this b simply “ackoowl.
eodgement * pot “endorvement,” of religion, sse smte, o2 12 a § (O'CoN-

65-953 0 - 87 - 18
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by rote; our duty is to determine whether the statute or prac-
tice at fssue is » step toward establishing » state religion.
Given todsy’s decision, however, perhaps #t s understand-
able that the opinions in support of the judgment all but
ignore the Establishment Clause jtself and the concerns that
underlie it.

(6) The potion that the Alabama statute i a slep toward
creating an established ehurch borders on, if it does pot tres.
pase into, the ridiculous. The statute does Dot remotely
threster religious bberty, it affirmatively furtbers the values
of religious freedom and tolerance that the Establishment
Clause was designed to protect.  Without pressuring those
who do not wial: to pray, the statute simply crester ax oppor-
tumity to think, to plan, or to pray if one wishes—as Congress
does by providing chaplains and chapels. It accommodates
the purely private, voluntary religious choicer of the individ-
ua! puplls who wisk to pray while st the same time ereating s
time for nonreligious refiection for those who do not ehoose to

pray. The statute also provides 8 mweaningful opportunity
fnr schoolchildren to appreciate the abeolute eonstitutional
right of each individual to worship and believe as the Individ-
val wishes. The statute "endorses™ only the view that the
religious obeervances of others should be tolersted and,
where possible, sccommodated.  If the government may pot
sccommodate religions heeds when R does 80 fn & wholly
peutra) and noncoercive manner, the “benevolent peutrality”
tha! we have long considered the earrect eotstitutional stand-

The Court wdly has ignored the wise admonition of Justice
Goldbugthn‘lhtmumdmmbondodjudnhmh
the ahility and willingness to distinguish betweoen rea) threat
and mere shadow.” Schoo! Dustrict v. Schempp, 374 U. 6.
203, 808 (1963) (concrring opimson). The Innocuons statute
that the Court strikes down does ot even rise to the level of
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“mere shadow.” JUSTICE O'CONNOR paradoxically acknowl-
edges, *It is difScult to discern 8 seriour threst t religious
bberty from s room of sllent, thoughthu! schoolchildren.”
Ante, st 1.* 1 would sdd to that, “even if they choose to
pray.”

The wountains hsve labored and brought forth s mouse.*

'The principe) plaintiff i this sctior has stated *7 prodably wonldnt
vy brought the mit Jur on the slent maditatics o praye statute
I that’s ol that existed, that wouldn't da
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JUSTICE WHRITE, dissenting.

For the most part agreeing with the opinior. of the Chief
Justice, ] dissent from the Court'’s judgment invalidating Ala.
bama Code §16-1-20.1. Becsuse ] do, it i+ apparent that in
my view the First Amendment does not proscribe either (1)
statutes suthorizing or requiring in 50 many words # moment
of silence before elasser begin or (2) a statute that provides,
when it is initially passed, for 8 moment of sdlence for medita-
tion or prayer. As ] read the filed opinions, a majority of the
. Court would spprove statutes that provided for a moment of

sDence but did pot mention prayer. But if & student asked
whether he could pray during that moment, #t & difbcult to
believe that the teacher could not answer in the affirmative.
1f that iz the case, I would not invalidate a statute that at the
outset provided the Jegislative answer to the question *May 1
pray?"  This is so even if the Alsbhama statute is infirm,

which 1 do not believe it is, because of its peculiar Jegislative
history.
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J appreciste JUSTICE REHNQUISTs explication of the his-
tory of the religion clauses of the First Amendmen:.
Against that history, it would be quite understandable if we
undertook to reassess our eases dealing with these elauses,
particularly those dealing with the Establishment Clause.
Of course, ] have been out of step with many of the Court's
decisions desling with this subject matter, and it i thus not

surprising that 1 would support a basic reconsideratior. of our
precedents.
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JUBTICE REENQUIST, Qissenting.

Thirty-eight years ago this Court, bl‘monv Board of

Education, 830 U. 8. 1, 16 (1847) summarized jts exegesis of
Establishment Clause doctrine thus:

“In the words of Jefferson, the elsuse aguinst establish-
ment of religion by law was fntended to erect 5 wall
of separation between church and State.’ Reymolds v.
United States, [88 U. §. 145, 164 (1879))."

This language from Reynolds, s ease Involving the Free Ex-
ercise Clause of the First Amendment rather than the Estad-
tshment Clause, quoted from Thomas Jefferson's letter to
the Dmbm-y Baptist Association the phrase “1 contemplate
with sovereigr reverence that act of the whole American peo-
ple which declared that their legislature should ‘make no law
respecting an establishment of religion, or prohibiting the
free exercise thereof,’ thus building s wall of separstion be-
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tween churchk and State.” 8 Writings of Thomas Jeflerson
113 (H. Washington ed. 186)). ’

1t b impossible 1o build sound constitutional doctrine upon
& mistaken understanding of constitutional history, but un-
fortunately the Establishment Clause bac been expressly
freighted with Jefferson’s misleading metaphor for pearly
forty years. Thomss Jefferson was of course in France at
the time the constitutiona' amendments kmown as the Bill of
Rights were passed by Congress and retified by the states.
His letter to the Danbury Baptist Association was & shont
pote of eourtesy, written fourteen years after the amend
ments were passed by Congress. Be would seem to any de-
tached observer as 8 Jess than idea’ source of contemporary
history as to the meaning of the Religion Clauses of the First
Amendment.

Jefferson's fellow Virginiar James Madison, with whom he
was jained in the Dattle for the enactment of the Virginia
Ststute of Religious Liberty of 3786, 4id play as large s part
&z anyone in the drafting of the Bil) of Rights. He bad two
sdvantages over Jefferson in this regard: be was present in
the United States, and he was 8 leading member of the First
Congress. But when we turn to the record of the proceed-
ings fr the Fust Congress leading up to the adoption of the
Estabiahment Clsuse of the Constitution, ncluding Madi.
son’s mignificant eontributions thereto, we see s far different
picture of its purpose than the highly sirplified “wall of sepa-
ration between chureh and State.”

During the debates tr the thirteen colonies over ratification
of the Constitution, ope of the arguments frequently nsed by
opponents of ratifcation war that without » Bill of Rights
guaranteeing individual liberty the new geners! government
carried with it 8 potential for tyranny. The typical response

‘Reynolds & the enly sotharity dted m doreet precedest for the “wall of

srparatice theary.” S0 U. 8, 0t 18, Regnolds b . 8 dealt
w.xm'.mmmmum,
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to this argurnent on the part of those who favored mtification
was that the genera) government established by the Con-
stitution had only delegated powers, and that these delegated
powers were so limited that the government would have po
occasion to violate individua! Biberties. This response satis-
fiad some, but not others, and of the eleven eolonies which
ratiSed the Constitution by early 1788, five proposed one
or another amendments guaran‘eeing individual Eberty.
Three—~New Hampshire, New York, and Viginia—included
in obe form or another s declaration of religions freedom.
See 3 ). Elliot, Debates on the Federa! Constitution 659
(1891);14d., st 328. Rhode Island and North Carolins flatly
refused to ratify the Constitution in the abeence of amend.
ments in the nature of 8 Bill of Rights. 14d, ot ¥34; 4 at 244.
Virginis and North Carolina proposed identica! guarantees of
religious freedom:

“TAJD men have an equal, natural and umabenadble right

0 the free exercise of religion, sccording to the dictates

of conscience, and that po particular religionz sect or

pociety ougbt to be fivored or establiahed, by law, in

preference to others.™ 81id., ot 659, 4id, at 244.°

On June 8, 1789, James Madison rose o the Bouse of Rep-

resentatives and “reminded the House that this was the day
that he had beretofore named for bringing forward amend-
ments to the Constitution™ 3 Annals of Cong. 424. Madi-
son's subsequent remarks in wging the Bouse to adopt his
drafte of the proposed armnendments were Jess those of 3 dedi-
cated advocate of the wisdom of such mesasuzres than those
of s prodent statesman seeking the enactment of measures
sought by » pumber of his feDow &itizens which eould surely

@0 po harm and might do s great deal of good.  He said, tn.ter
olha:

-mn«rﬁmmmmmmmﬂ

They
mated that po sec1 or pocety sught to be hvored o
ﬂ;hhhdbkubmfmum‘ 3 EDxt’s Debwian, ¢ 523, id,
s
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“Jt appears to me that this House is bound by every mo-
tive of prudence, not to Jet the first session pass over
witbout proposing to the State Legislatures, some things
1o be incorporated into the Constitution, that will render
ft az acceptadle to the whole people of the United States,
83 it har been found acceplable to 8 majority of them.
] wiad, among otber reasons why something abould be
done, that those who had beer friendly to the adoption of
this Constitution may have the opportunity of proving to
those who were opposed to §t that they were as gincerely
Gevoted to bberty and 8 Republican Government, as
those who eharged them with wishing the adoption of
this Constitution ip order to lay the foundstion of an
aristocracy or despotisrn. It wil) be 8 desirable thing to
extinguiab from the bosom of every member of the com-

mpunity, any apprebensions that there are those among
his eountrymer who wiab to deprive them of the Eberty
for which they valiantly fought and bonorably bled.
And if there are armendments desired of such 8 nature as
will pot Injure the Constitution, and they ean be fn-
gafted 0 & to give patiafaction 1o the doubting partof
our fellow<citizens, the friends of the Federn) Govern-
ment will evince that spirit of deference and eoncession

for which they have hitherto been dub.ng-mhed ",
o £8)-432

The language Madison proposed for what wltimately be-
came the Religion Clsuses of the First Amendment was this:

*The dvi rights of pone ahall be abridged on secount of
religions belief or worahip, bor sbal! any national religion
be established, wmnthefanlndoqnﬂmhudwo

mhbmymw & oD Any pretext, hfm:g-ud
1d., st &M

On the same day that Madison proposed them, the amend.
menta which formed the basis for the BiD of Rights were re-
ferred by the Honae 10 8 committee of the whole, and after
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severs! weeln' delay were then referred to a Select Commit-
tee consisting of Madison and ten otbers. The Committee

revised Madison's proposa! regarding the establishment of
religion to read:

“IN)o religion shall be establiahed by law, por shall the
oqual rights of conscience be infringed.” J1d., ot 729.

Tbe Committee's proposed revisions were debated in the
Bouse on Avgust 15, 1739. The entire debate on the Reb-
gion Clanses §s eontained i two full eolumns of the *Annals *
and does mot seem particularly fDuminating. See id., ot
T25-T81. Representative Peter Sylvester of New York ex-

his distke fur the revised version, becanse it might
have s tendency “to abolish religion altogetber.® Represent.
stive John Vining sugpested that the two parts of the sen-
tence be transposed; Representative Ebridge Gerry thought
the Janguage should be changed to read “that no religious
doctrine shall be established by aw.” Jd, ot 729. Roger
Eherman of Connecticut had the traditional reason for oppos-
fng provisions of s Bill or Rights—2that Congress bad no dele-
gted sotharity to “make religions establishments”-—and
therefore be opposed the adoption of the amendment.
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be thought it as weD expressed as the nature of the language
would admit.® Iind.

Representative Benjamin Huntington ther expressed the
view that the Committee's language mwight “be taken to such
latitode as t0 be extremely burtful to the eause af religion
Be understood the amendment to mear what had beer ex-
pressed by the geptleman from Virginia;, but others might
find & convenment to put another eonstruction mpon R."
Buntington, from Connecticut, was eoncerred that in the
New England states, where state establisbed religions were
the rule rather than the exception, the federn! cowts might
pot be ahle to entertain elaims based wpon ar oblintion
under the bylaws af o religious arganization to eootribate to
the support of » minister or the building of » place of worship.

boped that “the amendment would be made io such & way
uw.mt'hﬁ_;budemaa’m.mdnﬁuuaﬁ-eof
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son thereby withdrew his proposal but insisted that his refer-
ence to 8 “nationa) religion” only referred to s nationa)
esiablishment and did pot mean that the goverment was s na-
tiona) one. The question was taken on Representstive Liv.
ermore’s motion, which passed by a vote of 81 for and 20
against. Jhd.

The folowing week, without any spparent debate, the
Bouse voled to alter the language of the Religion Clause to
read “Congress shall make po law establishing religion, or
to prevent the free exercise thereof, or to infringe the rights
of conscience.” Jd., st 766. Tbe Boor debates in the Senate
were pecret, and therefore not reported in the Annals. The
Senate op Seplember 8, 1789 considered several! diferent
forma of the Religion Amendment, and reported this lan.
guage beck to the House:

“Congress shall nake no law establishing articles of faith
or » mode of worship, or prohibiting the firee exercise of

religion.”

C. Antieau, A Downey, & E. Roberts, Freedom From Fed-
eral Establishment 130 (1964).

The Bouse refused to accept the Senate’s changes in the
Bill of Rights and asked for & conference; the version which
emerged from the conference was that which ultimately

found its way boto the Constitution as » part of the First
Amendment.

s shall make mo law respecting an estad-
:‘;hme:t of religion, or prohibiting the free exercise
ereol”

Tbe House and the Senate both sccepled this language on
z)ccudu days, and the amendment was proposed in thie

rm. .

On the basis of the record of these proceeding in the
Bouse of Representatives, James Madison was undoubledly
the mast Emportant architect among the members of the
Bouse of the amendments which became the Bill or Rights,



551

83812 & K3-925—-DISSENT
3 WALLACE « JAFYFREE

but it was James Madison speaking as an advocate of sensible
legislative compromise, pot as an advocste of incorporsting
the Virginia Ststute of Religious Liberty into the United
States Constitution. During the ratification debate in the
Virginia Convention, Madison had actually opposed the jdes
of any Bill of Rights. His sponsorship of the amendments in
the Bouse war obviously not that of s zealour believer in the
pecessity of the Religion Clauses, but of one who felt it might
4o some good, eould do no harm, and would satiafy those who
had ratified the Constitution on the condition that Congress
propose 8 Bill of Rights.* His origina) language “por shal)
any national religion be established™ obriously does pot con-
form to the “wall of separation” between eburek and State
ides which latter dey commentators have ascribed to him.
His explanstion oo the Boor of the meaning of hir language--
“that Congress should not establisk p religior, and enforce
the Jegu) obeervation of it by law™ is of the same fIk.  When
be replied to Buntinglon in the debate over the proposal
which eame from the Select Committee of the Bouse, be
wged that the language "no religion shall be establiabed by
Jaw” should be amended dy inserting the word "nstiona)” in
front of the word “religion”

It seems indisputable froth these glimpees of Madison's
thinking, ss refiected by actions ob the floor of the Bouse in
1789, that he saw the amendment as designed to prohibit the
establishment of 3 national religion, and perhape to prevent
@iscrimination among sects.  He &id ot see )t as requiring
peutrality op the part of government between religion and r-
religion. Thm the Court’s opinion v Everson—while eor-
rect in bracketing Madison and Jefferson together in their
exertions in their bome state leading to the ensctment of the

*In & botter Be pant to Jeflervce o France, Madinor ated that be &id
a0t see B femportance e o Bl of Rights bat he plammed to sppart it
Decxase i was “unxiovaly desired by ethers . . . fuex]) K might be of oee,
o if property axecoted could mot e of Gmervice® § Writings of Jarnes
Madisor 271 (G. Bunt od 1I90M).
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Virginis Statute of Religious Liberty—is totaly incorrect in
suggesting that Madison earried these views onto the fioor of
the United States House of Representatives when be pro-
posed the language which would ultimately become the Bil) of
Rigbts.

The repetition of this error in the Court’s opinion in Jili-
nois ex rel. McCollum v. Boord of Education, 833 U. 8. 203
(1948), and, inter alic, Engel v. Vitale, 870 U. §. 42) (1962),
does pot make it any sounder historically. Finaly, tn Abing-
ton Schoo! Dustrict v. Schempp, 814 U. 8. 203, 214 (1963) the
Court made the truly remarkable statement that “the views
of Madizon and Jeflerson, preceded by Roger Williams esme
to be incorporated pot only ip the Federal Constitution but
likewise in those of most of our States” (footnote omitted).
On the basis of what evidence we bave, this statement & de-
monstrably incorrect as s matter of history.* And its repe-
tition ip varying forms in succeeding opinions of the Court
ean give it po more suthority than it possesses as s matter of
fact; stare deciris msy bind courts as to matters of law, but it
cannot bind them ar to matters of history.

None of the other Members of Congress who spoke during
the August 15th debate expressed the alightest indication
that they thought the langusge before them from the Select
Committee, or the evi to be aimed at, would require that the
Gosernment be abeolutely beutral as between religion and fr-
religion The evil to be aimed at, 80 far a2 those who spoke
were concerned, appears to have been the establishment of &
nationa) cburch, and perhaps the preference of ope religious
udovamtbmbmhmdcﬁﬂwymtwm-bom
wbhetber the Government might aid all religions evenhand.
odly. 1f one were to follow the advice of JUSTICE BRENNAN,

*Stats ertablishnents were prevalent throughowr the late Eighteentd
end sarly Ninetoeoth Centories  Ser Masaachusetts Constiurtion of ) THO,
Part, 1, At [1]; New Bampehire Constitation of 1784, Art V), Maryland
Declaration of Rights of 776, Art. XIXIN,; Rhode Ialand Charter of )6
{supereeded 1D,
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eoncurring in Abington School District v. Schempp, supro st
£36, and construe the Amendment in the light of what par-
ticular “practices ... challenged threaten those eonse-
quences which the Framers deeply feared; whether, in abort,
they tend 1o promote that type of interdependence between
religion and state which the First Amendment was designed
to prevent,” one would bave to psy that the First Amend-
ment Establishment Clsuse should be read no more brosdly
than to prevent the establishment of » national religion or the
governmenta) preference of one religious sect over another.
The actions of the First Congress, which re-enacted the
Nortbwest Ordinance for the governance of the Northwest
Territory ip 1789, confirm the wiew that Congress did pot
tmean that the Government sbould be nevtral between reli-
gion and irreligion. The Bouse of Representstives Wook up
the Nartbwest Ordinance op the same day as Madison intro-
duced his proposed amendments which became the Bill of
Rights, while st that time the Federa) Government was of
course ot bound by draft amendments to the Constitution
which bad not yet been propoeed by Congress, say pothing of
ratifiad by the States, it seems highly unlikely that the Bouse
of Representatives would simultaneonsly eonaider proposed
smendments to the Cam:tubon and enact an important piece
of territoria which eonflicted with tbe intent of
those propoeals. The Northwest Ordinance, 1 Stst. 80, re-
enscted the Nortbwest Ordinance of 1787 and ynmded that
“tr)eligion, monality, and imowledge, being necessary to good
government and the Dappiness of mankind, schools and the
means of educstion shall forever be emrqu Id., ot 62,
n{s). Land grants for schools in the Northwest 'l'm'iuu-y
were pot landted to public schools. It was pot anti) 1845 that
Congress limited land grants in the new States and Territo-
ries to bonsectarian schools. & Stat. T88; Antiesn, Downey,
& Roberta, Mom!‘romf"eduﬂl‘.n&bhlhment.n 163,
Onl.hedayd’wtbeﬂm of Representatives voted to
edopt the form of the First Amendment Religion Clanse
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which was pltimstely proposed and ratifed, Representative
Elias Boudinot proposed s resolution asking President
George Washingion to issue 8 Thanksgiving Day proclama.
tion. Boudinot said be “could not think of Jeiting the session
peat over without offering an opportunity to all the eitizens of
the United States of joining with one voice, in returning to
Almighty God tbeir sincere thanks for the many blessings he
had poured down upon them.” 3 Annals of Cong. 914 (1789).
Representative Aedanas Burke objected 1o the resolution be-
cause be did pot like “this mimicking of European customs™;
Representative Thomas Tucker objected that whether or pot
the people had reason to be satisfied with the Constituotion
was something that the states knew better than the Con-
greas, and in any event “it is 8 religious matter, and, as such,
fs proscribed tows.” Jd., st 915. Represeptative Sherman
supported the resolution "pot only a2 8 lavdadble one bn e,
but a2 warranted by a pumber of precedents i» Holy Writ: for
instance, the solemn thanksgivings and rejoicing» which took
place in the time of Solomon, after the building of the termple,
was 8 case b point.  This example, be thought, won.hyof
Christian fmitation op the present occasion . nd.

Boudinot's resolution was earried v the sfErmative oo Sep-
tember 25, 3789. Boudinot and Sherman, who favared the
'lhnhpnng proclamation, voted in favor of the adoption of
the proposed amendments to the Constitution, including the
Religion Chause; Tucker, who opposed the Thanksgiving

jon, voled against the adoption of the amendments
which became the Bill of Rights.

Within two weeks of this action by the Bouse, George
Washington responded to the Joint Resolution which by now
Bad been changed to include the Janguage that the President
“recommend to the people of the United States 8 day of
podbe thankagiving and prayer, to be observed by acknow)-
odging with grateful bearts the many and gigna) favars of
Almighty God, especially by affording them an opportunity
peaceadly to establish a form of government for their safety
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and happiness.™ 1 J. Richardson, Message: and Papers of
the Presidents, 1789-1897, p. 64 (1897). Tbe Presidentia)
proclamstion was coucbed in these worda:

*Now, therefore, 1 do recommend and assign Thurs-
day, the 261b day of November mext, to be devoted by
the people of these States to the service of that great and
glorious Being who s the beneficent sutbor of all the
good that was, that fs, or that will be; that we may then
ol unite k& rendering unto Bim oar gincere and bumble
thanks for His Xind care and protection of the people of
this country previous to their becoming s nation; for the
n;nn] and panifold mercies and the favorable fnter-
positions of His providence ip the eourse and conclusion
of the late war, for the great degm of tranquillity,
uniod, and plenty which we have since enjoyed, for the

and rstiona) manner fn whick we bave been
enablad to establiah constitotions of government for our
safety and happiness, and particularly the pational one
pow lately Instituted; for the dvil and religious Bberty
mth'bdaumbluud and the means we have of ac-
quiring and diffuxing waefiu) knowledge; and, ip genera),
for ol the grest and variour favors which He bas been
pieased to confer upan ts.

®And also that we may then unite In mwost bumbly of.
fering ouwr prayers and stppications to the great Lord
and Ruler of Nations, and beseech Him to pardor our na-
tiona) and otker transgreasions; o enable ur all, whether
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and virtue, and the increase of science among them and
us; and, generally, to grant untd) all mankind such a
degree of tempora! prosperity ac He alone Imows to be
best.” Jbid.

George Washington, John Adams, and Jumes Madison al)
fssued Thanksgiving proclamations; Thomas Jefferson did
‘pot, saying:

*Fasting and prayer are religious exercises; the snjoin-
fng them an act of discipline. Every religious society
Bas 8 right to determine for itself the times for these ex-
ercises, and the objects proper for them, sccording to
their owd particular tenets; and this right car never be
safer than fp tbheir own hands, where the Constitution
has deposited t." 3] Writings of Thomas Jefersan 429
(A. Lipscomb ed. 1904).

As the United States moved from the 18b into the 1?th
century, Congress appropristed time and again public mon-
eys in support of sectarian Indian education earried oo by
religious organizations. Typical of these was Jeflerson’s
treaty with the Easkaskia Indians, which provided annual
easdb support for the Tribe’s Roman Catholic priest and
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education for Indians had reached $500,000 annually, that
Congrese decided thereafter to cease sppropristing money
for educatior, in sectarian schools. See Act of June 7, 1894,
30 Stat. 6, .; of. Quick Bear v. Leupp, 210 U. §. 80, Ti-79
(1908); J. O'Neil), Religion and Edvcation Under the Con-
stitution 118-119 (1949). See generaly R. Cord, Separation
of Church and State 61-8 (1882). This history shows the
fallacy of the potion found in Everson that “po tax in any
amount” may be levied for religious activities in any form.
830 U. §. ot 15-16.

Joeeph Story, s member of this Court from 1811 to 1845,
and during woch of that time a professor st the Barvard Law
School, publishad by far the most comprebensive treatise on
tbe United States Constitution that had then appeared.
Volume £ of Story’s Commentaries on the Constitution of the
United States 630632 (bth ed. 189)) discunsed the meani

] eaning
of the Establiahment Clause of the First Amendment this
way:

“Probably st the time of the adoption of the Constitu-
tion, and of the amendment to  now under eonsider.
stion [First Amendment), the genera) if pot the univer-
sa) sentiment in America was, that Christianity ought to
yeceive encouragement from the State 50 far as was not
fpcompatible with the private righte of eohscence and
the freedom of religiows warship. An attempt to leve)
all religions, and to make Rt & matter of state policy to
bold all in wtter indifference, wonld have created umiver-
sal disapprobation, if not universal Indignation.

*The real object of the [Fust) [A)nendment was not to
ecountenance, uch leas to advance, tanism, or
Jodaixm, or infidelity, by prostrating Christianity; tant to
exchude all rivalry among Christian sects, and to prevent

ort exide for religioc and ase the proceeds “for the support of religion . . .
and for me sther wae & parpose whatacever. . . .% & Bl 018-8)).
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any mational ecclesiastical establishment which should
give to 8 hierarchy the exclusive pstronage of the na-
tional government. It thus cut off the means of reli-
gious persecution (the vice and pest of former ages), and
of the subversion of the rights of tonscience in matters of
religion, which had been trampled upon almost from the
dsys of the Apostles to the present age. ... (Foot-
potes omitted.)

Thomas Cooley’s eminence as 8 legn! suthority rivaled that
of Btory. Cooley stated in his treatise entitled Constitu-
tiona! Limitations that aid to a particular yeligious sect was
prohibited by the United States Constitution, but be went on
to say:

“But while thus careful to ertabliah, protect, and de-
fend religious freedom and equality, the American con-
stitutions ¢optain po provicions which prohibit the
sutborities from such solemn recognition of 8 superin-
tending Providence in public transactions and exercises
a the gepera! religious sentiment of mankingd inspires,
and a3 seemr meet and proper in finite and dependent
beings. Whatever may be the shades of religious bebief,
ol must acknowledge the Btness of recognizing in impor-
tant buman affairs the sdperintending eare and contro) of
the Grest Governor of the Universe, and of scknowledg-
fng with thankegiving hir boundless favors, or bowing in
eontrition when vixited with the penalties of his broken
Taws. No principle of constitutional law s violated when
tharksgiving or fast days are appointed; when chaphins
sre dexignated for the army and navy, when legialative
sessions are opened with prayer or the reading of the
Scriptures, or when religions teaching s mqed by
s genera! exemption of the bouses of
from taxation for the support of State government. Un-
douredly the spirit of the Constitution will require, in
all thesas cases, that care be taken to avoid diacrimination
Iv favor of or against any one religions denomination or
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sect; but the power to do any of these things does not be-
come unconstitutional simply because of ite susce ptibility
toabuse. .. ." Id., st 47047).

Cooley added that,

*{this public recognition of religious worship, however,
s not based entirely, perbaps mot even mainly, upon »
sense of what is due to the Supreme Being himself ae the
sutbor of all good and of all law; but the same reasons of
state policy which induce the government to aid institu-
tions of charity and seminaries of instructiop will incline
it also to foster religious worship and religious institu-
tions, as conservators of the public morals and valuable,
ff pot indispensable, assistants to the preservation of the
podblic order.” Jd., ot 470,

It wonld seem from this evidence that the Estadlishment
Clause of the First Amendment bad scquired s weD-accepted
mweaning. it forbade establishment of » nationa) religion, and
forbede preference among religiows sects or denominations.
Indeed, the &3t American dictionary defined the word
“establishment™ as “the act of establishing, founding, ratify-
h(ﬂuﬂdnm[g')mchuh'ltheonoopdbmdm
ligion, so ealled, o England™ 1 N. Webster, American
Dictionary of the Engliab Language (1st od. 3828). The
Estadliahment Clause did not require government peutrality
between religion and rreligion por &d it prohibit the federal
government from providing pobp-discriminatary aid to reli-
gion.  There Is simply no historical foundation for the propo-
sition that the Framers intended to build the “wall of separa-
tion” that was constitutionalized tn Everson.

Rotwithstanding the abeence of an Bistarica) basis for this
theary of rigid separstion, the wall ides might wel have
served a3 & Deefl! albeit misguided snalytical concept, had it
Jed this Court to unified and principled results in Establad.
sment Clause cases. The opposite, unfortunately, has been
true; ip the 88 years gince Everson our Establishment Clause
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eases have beep peither princpled por unified. Our recent
opinions, many of tbem hopelessly divided pluralities,® have
with embarassing candor conceded that the “wall of separs-
tion” is merely a *blurred, indistinct, and variable barrier,”
which “is ot wholly sccurate”™ and can only be “dimly per-
eeived.” Lemon v. Kurtzrman, 403 U. 8. 602, €14 (197));
Nlton v. Richardson, 408 U. E. 672, 6T7-678, (197)),
Wolmon v. Walter, 433 U. 8. 229, 236 (1977); Lynch v. Don-
nelly, 465 U. 8. ——, (1984).

Whetber due to its lack of historica) support or its practical
unworkability, tbe Everson “wall” has provern all but useless
a2 8 guide to sound constitutiona! adjudication. Jt Mustrates
only too well the wisdotn of Benjamin Cardozo’s eheervation
that “Im)etaphors ko law are to be narrowly watched, for
starting as devices to liberate thougbt, they end often by en-
shaving > Berkey v. Third Avenue R. Co., 244 N. Y. 84,
84, 165 N. E. 88, 61 (192%6).

But the grestest injury of the “wall” potion Is ita mischie-
vous diversion of juiges from the actua) Intentions of the
drafiens of the B of Righta. The “cruchle of litigation,”
ante st 14, b well adapted to adjudicating factua) disputes on
the basis of testimony presented in cowrt, Dt Bo amount of
repetition of historical erfors fn judicia) opinions ean
make the errors troe.  The “wal of separation between
eburch and State” is » metaphor based on bad history, a met.
aphor which har proved nseless as a guide to Judging. It
should be frankly and explicitly abandoned.

The Court bas more recently attempted to add some mor-
tar to Everson’s wall through the three-part test of Lemon v.

*Nlion v Ruchordscom &8 U. B 072, 677 QIN), Nead v. Pittrnger, 42)
V. & M5 Q97F) (partinl), Rormer v. Boord of Padlic Works ¢f Norplond,
&5 U. 8 T3¢ (L975), Wolman v. Walter, £33 U. B £25 (1977).

Mary of or other Estadlishenent Clause et have boer docided Wy
by b majorition.  Commition for Public Bducation v Repon, 444 U. B
- 948 (1980), Lavwon v. Valruds, 456 U. B £22 (1082, Nusller v. Allen, 46
U. B 8 (983), Lynch v. Doanally, 485 U. B —— (1964), f. Lowitt «.
Commitios for Pubdic Béducntion, 413 U. B 472 (ION).
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Kuruman, supra, st 614-615, which served ot first to offer a
more useful test for purposes of the Establishment Clause
thar did the *wall” metaphor. Generally stated, the Lemon
test proacribes state action that has 3 sectarian purpose or
effect, or causes an impermissible governmental entangle-
ment with religion. E.g., Lemon, supra.

Lemon &ted Board of Education v. Allen, 892 U. 8. £36,
243 (1968), a2 the souree of the “purpose” and “effect” prongs
of the three-part test.  The Allen opinion explaing, bowever,
bow )t inherited the purpose und effect elements from
Schempp and Everaon, btk of which eontain the historical
errors Sescribed above. See Allem, supro, st 243. Thus the
purpose and effect prongs have the same historica) defcien-
Ger 3 the wal concept ftaelf they are v bo way based on
either the Janguage or intent of the drafters.

Tbe secular purpose prong has prover mercurial bn applica-
tior because #t has pever been fully defined, and we have
pever fully stated bow the test s to operate. 1fthe purpose
prong b Intended to void those aidr to sectarian institutions
sccompanied by » stated legialative purpose to aid religion,
tbe prong wil econdemn mothing 8o long as the legislature
wtters » secular purpose and say» nothing about aiding reli-

_gon.  Thws the eonstitutionality of a statute may depend
upon what the legialators put Ioto the legislative history and,
more fmportantly, what they leave out.  The parpose prong
means bttle if it only requires the legislature 1o express any
secular purpose and omit all seclarian references, becanse
Jegialatars might do Just that.  Faced with » vabid legialative
secular purpose, we eould ot properly igoore that purpose
withoo! & factual baxis for doing s0.  Lorson v. Valente, 456
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stated or not, §s to aid the target of its largesse. In other
words, if the purpose prong requires an sbeence of any intent
to 8id sectarian institutions, whetber or not expressed, few
state laws in this ares could pass the test, and we would be
required to void some state aids to religion which we have al-
veady vpbeld. E. g, Allem, supro.

The entanglement prong of the Lemon test eame from
Walz v. Tax Commisnion, 397 U. 8. 664, €74 (1970). Wolz
fovolved 8 constitutiona) ehallenge to New York’s time-
bonored practice of providing state property tax exemptions
to ehured property used in worship. The Wals opinion re-
fused to “undermine the uitimate constitutional objective fof
the Establishment Clause) as flluminated by history,” id., st
€71, and upbeld the tax exemption. Tbe Court examined the
historical relationahip between the state and eburch when
chured property was bv issue, and determined that the cha)-
Jenged tax exemption did pot 8o entangle New York with the
Cburch s to cause ap intrusion or interference with religion.
Interferences with yeligion sbould arguably be dealt with
under the Froe Excercise Clause, but the entanglement fn-
quiry in Wol: was conxistent with that ease’s broad survey
of the relationship between state taxation and peligious
property. )

We have not always followed Walr's reSective Inquiry into
entangiement, bowever. E. 9., Wolmon, 4353 U. 6., ot 254.
One of the difficulties with the entanglement prong is that,
when divarced from the logic of Walz, t cestes an “in-
soluable paradox” in achoo! aid cases: we have required aid to
parochial schools to be elosely watched Jest §t be put to sec-
tarian use, yet this close pupervision ftae will create an
eotanglement. Roemer v. Boord of Public Works of Mary-
lond, 426 U. 8. 736, T68-769 (1976) (WHITE, J., eoncwrring in
Jodgment). For example, in Wolman, supra, the Couwrt In
part struck the State’s nondiscriminatory provision of buses
for parochial schoo) field trips, becanse the state supervision
of sectarian officials in charge of Beld trips wocld be too
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onerous. This type of self-defeating result is certainly mot
required to ensure that States 6o not establish religions.

The entanglement test as applied in cases fike Wolman also
fgnores the myriad state sdministretive regulations properly
placed upon sectarian institutions such a2 curriculum, sttend-
ance, and certification requirements for sectarian schools, or
fire and safety regulstions for chburches. Avoiding entangle-
tent between church and State may be av important consid-
erstion in » ease like Walz, but {f the entanglement prong
were spplied to all state and church relstions in the sutomatic
menner in which it ha: been applied to schoo! aid cases, the
State could hardly require anything of church-related institu-
tions as 8 condition for receipt of financial aazistance.

These difficulties arise because the Lemon test bar mo
more grounding in the history of the First Amendment than
does the wal theory upon which it rests. The three-part
test represents s delermined effort to eraft 8 workable rule
from ap historically Sulty doctrine; but the rule can only be
as sound as the doctrine it attempts to service. Tde three-
part test bas simply pot provided adequate standards for de-
eiding Establishment Clause cases, a8 this Court has alowly
come Lo reslize. Even worse, the Lemon test har caused
thi» Court to fracture into unworkable phirality opinions, see
oupra, b 6, depending upon bow each of the three factors ap-
pbes to a certain state action.  The results from our school
services eases show the difficulty we have encountered in
making the Lemon test yield principled results.

For example, s State may lend to parochial! pchoo} ehildren

by textbooks' that eoptain mape of the United
, but the State may pot Jend maps of the United States
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class. A State may Jend classroom workbooks, but may not
lend workbooks in which the parochial schoo) ehildren write,
thus rendering them ponreusadble.® A State may pay for bus
transporiation to religious schools ® but may not pay for dbus
transportation from the parochial schoo! to the public 500 or
natura) history museum for s fie)d trip.® A State may psy
for diagnostic services conducted fp the parochia’ schoo! but
therapeutic services must be given fn 8 different budding:
speech and bearing “services” conducted by the State Inxide
the sectarian school are forbidden, Meek v. Pittenger, 421
U. §. 349, 867, 871 (1975), but the State may conduct speech
and bearing disgnostic terting inxide the sectarian school
Wolman, 453 U. 8., st 241. Exceptional parochia! school
stodents may receive courseling, dut it must take place out.
side of the parochial school,” such a2 fn a traller parked down
the street. Jd., ot 245. A State may give eazd 0 8 paro-
¢hial school to pay for the administration of State-written
tests and state-ordered reporting services,” but it may not
provide finds for teacher-prepared testa on secular sud-
Jecta ™  Religions Instruction sy mot be giver b public
8cbool,” but the public achoo! may release students during
the day for religion classes elsewbere, and may enfarce at-
tendance ot those clases with #s truancy awn.®

These results violate the historically sound principle *that
the Establishment Clanse does 2ot forbid governments .
to[pmnde]pmn!vel!mnduwbchhuwﬁumdmﬁb-
wted to private individuals, even though many of those indi-
vidmhmycledtomthoubcmﬁtnhnptht‘dd’

*Sot Nouk, supro, mt 54355, mn 8, 4, 36206

*Evreon v. Boord of Bducxtion, 30 U. 8 3 (AMT)

= Wolmon, supro, ot JR2-3565.

*Wolmon, fupro, of M1-248, Neak, owpre, ot 362 0 2, 68T
PRepon, 444 U. Bt 042, 6571855
"lovitt, 4V V. 8, & 47540

*Nkinous oz vel. w McCollum v Boord of Bdwootion, 533 U. 8 8
(D).
®Zoroch v. Cloxson, 342 U. & B08 (196T).
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religious instruction or worship.” Committee for Public Edu-
eahon v. Nyq'uut 413 U. 8. 756, 799 (1973) (BuncERr, C. J.,
eoncwring in part and d.u.senhng iopart). Itb oot sur pris-
fng in the light of this record that our most recent opinions
Bave expressed doubt on the usefulnese of the Lemon test.
Although the test fnitially provided belpful assistance,
" e.g., Niton v. Richardson, 403 U. B. 672 (197]), we soon
began describing the test as only s “guideline,” Committee
Jor Public Education v. Nyguist, supro, and lately we have
deacribed ft 0 “po more than {a) nsefu) signpos{t).” Mueller
v. Allen, 463 U. B. 385, 854 (1983), diting Hunt v. McNair,
413 V. §. T84, 741 (1973), Lorkin v. Grendel's Den, Inc., 459
U. 8 116 (1962). We have noted that the Lemon test §s *not
esslly spplied,” Meck, supra, ot 858, and & JUsTICE WHITE
poted o Commitier for Public Bducation v. Repon, 644
U. 8. 648 (1960), under the Lemon test we have “sacrifice(d)
Sarity and predictability for flexihility.” 444 U. 8., at 662.
In Lyneh we reitersted lhntthcumm'lhnmverhen
binding on the Court, and we &tad two cases where we had

' 4 465 U. 8., ot ——, ¢iting Morsh v.
Chambene ﬂU&M(lm).hnonv Volrnte, 456

V. 5. 228 (15R2).

1 5 constitutiona! theary bas nohminthehntoudtbe

amendment it tohtcrpnthd:ﬂ&mhto.pptynd
ﬂhwamﬂu.!mkukmh! The aud-

ble of kitigation,” ente, at 14
wnpredictability, and today’s effort s Just & eontinnation of
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Iymeh, supra, 8t ——. As drafters of our Bill of Rights, the
Framers inscribed the principles that eontro! todsy. Any
devistion from their intentions frustrates the permanence of
that Charter and will only Jead to the type of unprincipled
decisionmaking that has plagued our Establishment Clause
cases gince Everson.

The Framers intended the Establishment Clause to pro-
hibit the designation of any church a2 » “national” one. The
Clanse was also designed to stop the Federa! Government
from asserting » preference for one religious denomination or
sect over otbers. Given the “incorporation” of the Estadb-
Bahment Clause as aguinst the States via the Fourteenth
Amendmment in Everson, States are prohibited as wel from
establishing a8 religion or discriminating between sects. As
fts history abundantly shows, however, pothing in the Estab-
Bsbment Clause requires government to be strictly peotral
between religion and brreligion, nor 022 that Clause prohibit
Congress or the States from pursuing legitimate secular ends
through nondiscriminatory sectarian means.

The Cowrt gtrikes down the Aladams statute in No. 83-
812, Wollace v. Jqffree, Decause the State wished to “endorse
prayer o s favored practice.” Ante, st 21. It would come
as much of 3 sbock to those who drafied the Bill of Rights 2
# will to & large pumber of thougbthal Americans today to
Jearn that the Constitution, as eonstrued by the majority,
prohibits the Alabama Legislature from "endorxing™ prayer.
Gearge Washington himself, st the request of the very Con-
greas which pessed the Bil of Rights, proclaimed a day of
‘pubh thnhpmg and prayer, to be ohf.rudb:ad:nowl-

manner in which public schools are eonducted. Nothing in
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the Establishment Clause of the First Amendment, properly
understood, prohidits any such ]

genenlized “endorsement”
of prayer. 1 would therefore reverse the

Judgment of the
Court of Appeals in Wollace v. Joffree. :
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The CuatrRmaN, Mr. Levi, we will be glad to hear you.

STATEMENT OF JEFFREY LEV]

Mr. Levi. Thank you, Mr. Chairman.

The National Gay & Lesbian Task Force joins its colleagues in
the civil rights community in opposing the nomination of Justice
William Rehnquist as Chief Justice.

Justice Rehnquist in his career on and off the bench has demon-
strated a singular disregard for fundamental constitutional princi-
ples. He has approached major cases involving civil liberties and
civil rights with one end in mind: The furtherance of his political
and social agenda. In the process, he has disregarded—indeed,
trampled upon—the constitutional rights of all Americans. This
record of dangerous judicial activism should not be rewarded by
elevation.

Gay and lesbian Americans have not been exempt from Justice
Rehnquist’s efforts to limit the rights of minorities. He has sup-
ported restrictions on the free speech and free association rights of
gays and lesbians, and he has endorsed the denial of the right to
privacy for homosexuals. These positions are threats to all Ameri-
cans, not just homosexuals, because once we start making excep-
tions to fundamental constitutional rights for one group, it becomes
increasingly easy to allow the Government to intrude on the free-
doms of others.

In 1978, Justice Rehnquist dissented from a denial of cert in a
case involving a gay student group at the University of Missouri.
The University had refused recognition to the student group. The
U.S. Court of Appeals for the Eighth Circuit, in a decision the Su-
preme Court chose to leave standing, said that the denial of recog-
nition had violated the free speech and free association rights of
the students. Justice Rehnquist did not see it that way at all. He
said that simply because of their status—their being homosex-
uals—these students could be denied the right to free speech and
free association. He likened the gathering of gay and lesbian stu-
dents in a social and political organization to “‘those suffering from
measles * * * in violation of guarantine regulations.” He said that
because Missouri had a sodomy law, the very act of assembly under
these circumstances undercuts the significant interest of the State.

Our country has had a leng tradition that conduct, not status, is
punishable; it seems Justice Rehnquist would like to reverse that
tradition. By the logic he expressed in this dissent, the State could
restrict the association and speech rights of any group that might
support directly or indirectly activity that is illegal.

Justice Rehnquist continued this attack on the fundamental
rights of Americans, and in particular those Americans who
happen to be gay or lesbian, in last month’s decision in Bowers v.
Hardwick. He joined in Justice White's majority opinion that is a
rhetorical attack on homosexuals and homosexuality rather than a
cogent legal analysis of the case presented to the Court. The Court
ruled that homosexuals, simply because of their status, do not have
a right to privacy in the conduct of their private, consensual sexual
activities. Even though the law before the Court outlawed sodomy
for homosexuals and heterosexuals, the Court focused only on ho-
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mosexuals, using social and religious views rather than the law to
justify their opinions.

This case raises fundamental issues for all Americans. If the
Court can whittle away at the privacy rights of some, they can
?oon 1ino:)ve on to reverse the trend to protection of privacy rights
or all.

Mr. Chairman, my organization represents the 10 percent of the
American population—and the 10 percent of your constituents—
who are lesbian and gay. As citizens of this country, we ask for no
special favors, merely the same fundamental constitutional rights
that all Americans should have. Justice Rehnquist, on the basis of
his record, would judge us and deny us our basic constitutional
rights of free speech, free association, and privacy simply because
of who we are. We are not the only minority group for whom such
a record has been established by Justice Rehnquist, and there is no
guarantee that this disregard for constitutional protections would
not expand over time.

Justice Rehnquist has not been an impartial judge; he has dem-
onstrated prejudice against significant portions of the American
population in an ill-disguised attempt to impose his personal
agenda—a most dangerous form of judicial activism.

The National Gay and Lesbian Task Force therefore urges this
Committee to reject the nomination of William Rehnquist as Chief
Justice of the United States.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

[Statement follows:]
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Mr, Chairman, the National Gay and Lesbian Task Force joins its colleagues
in the civil rights community in opposing the nmomination of Justice William
Rehnquist as Chief Justice of the United States. Justice Rehnguist, ip his
career on and off the bench, has demonstrated a singular disregard for
fundamental constitutional principles. He has approached major cases involving
civil liberties and civil rights with one end in mind: the furtherance of his
political and social agenda. 1In the process, he has disregarded-—indeed
trampled upon--tbe constitutional rights of all Americans. this record of
dangerous judicial activism should not be rewarded by elevation to the highest
judicial post of our nation.

Gay and lesbian Americans have not been exempt from Justice Rehnquist's
efforts to limit the rights of mincrities. He has supported restrictions on
the free speech and free association rights of gays and lesbians and he has
endorsed denial of the right to privacy for homosexuals. These positions are
threats to all Americans, not just homosexuals, because once we start making
exceptions to fundamental constitutional rights for one group, it becomes
increasingly easy to allow the government to intrude on the freedoms of others.

1 want to focus today on two cases in which Justice Rehnquist participated
that demonstrate his support for restricting the rights of minorities; in these
cases, gay and lesbian Americans,

In 1978, Justice Rebnquist dissented from a denial of cert. in a case
involving a gay student group at the University of Misscuri. {Ratchford,
President, University of Missouri, et al. v. Gay Lib, et al) The university
had refused recognition to the student group. The U.S5. Court of Appeals for

the Eighth Circuit, in a decision the Supreme Court chose to leave standing,
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said that the denial of recognition had viclated the free speech and free
association rights of the students. Justice Rehnguist did net see it that way
at all. Because the state of Missouri had made sodomy 1llegal, the state "may
prevent or discourage individuals from engaging in speech or conduct which
encourages others to vinlate those laws,"” Justice Rehnquist said, This was
despite a formal statement from the students that they would not advocate
illegal activity and the false assumption that the only reason for homosexuals
to associate is to advocate sodomy.

In other words, Justice Rehnquist was saying that simply because of their
status—their being homosexuals—these students could be denied the right to
free speech and free association, He likened the gathering of gay and lesbian
students in a social and poltitical organization to "those suffering from
measles,..,1n viclation of quarantine regulations,..associat{ing) with others
who do not presently have measles, in order to urge repeal of a state law
providing that measle sufferers be quarantined. The very act of assembly under
these circumstances undercuts a significant interest of the State...."

Our country has long had a tradition that conduct, not status, is
punishable; it seems Justice Rehnquist would like to reverse that tradition,
By the logic he expressed in this dissent, the state could restrict the
association and speech rights of any group that might support directly or
indirectly activity that is 1llegal. Would Justice Rehnquist therefore also
outlaw all radical political parties or forbid any group from gathering that
advocated civil disobedience?

Justice Rehnguist continued this attack on the fundamental rights of
Americans, and in particular those Americans who happen to be gay or lesbian,
in last month's decision ip Bowers v. Hardwick. He joined inm Justice White's
majority opimion that is a rhetorical attack on homosexuals and homosexuality
rather than a cogent legal analysis of the case presented to the Court. The
Court ruled that homosexuals, simply because of their status as homosexuals, do
not have a right to privacy in the conduct of their private, consensual sexual
activities. Even though the law before the Court outlawed sodomy for
homosexuals and hetercsexuals, the Court focused only on homosexuals——using
social and religious views rather than the law to justify their opinions.

As Justice Blackmun peinted ocut in his brilliant dissent, “this case is
about 'the most comprehensive of rights and the right most valued by civilized
men', namely, 'the right to be let alone'," He stated later that "it is

precisely because the issue Faised by this case touches the heart of what makes

65-953 0 - 87 - 19
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individuals what they are that we should be especially sensitive to the rights
of those whose choices upset the majority....That certain, but by no means all,
religious groups condemn the behavior at issue gives the State no license to
impose their judgments on the entire citizenry.”

This case raises fundamental issues for all Americans, If the Court can
whittle away at the privacy rights of some, they can soon move on to reverse
the trend to protection of privacy rights for all. A nominee for Chief
Justice of the United States whose views are so antithetical to those embodied
in the Constitution must be carefully scrutinized.

Mr, Chairman, my organization represents the interests of the ten percent
of the hmerican population=-and the ten percent of your constituents—-who are
lesbian and gay. As citizens of this country we ask for no special favors,
merely the same fundamental constitutional rights that all Americans should
have, Justice Rehnquist, on the basis of his record, would judge us and deny
us our basic constitutional rights of free speech, free association, and
privacy simply because of who we are, We are not the only minority group for
whom such a record has been established by Justice Rehnquist. And there is no
guarantee that this disregard for constitutional protections would not expand
over time. Justice Rehnguist has not been an impartial judge: he has
demonstrated prejudice against significant portions of the American population
in an ill-disguised attempt to impose his personal social agenda—a most
dangerous form of judicial activism, The Hational Gay and Lesbian Task Force
therefore urges this committee to reject the nomination of William Rehnquist as

Chief Justice of the United States.
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The CHAIRMAN. Ms. Shields.

STATEMENT OF KAREN SHIELDS

Ms. SuieLps. Mr. Chairman, members of the Senate Judiciary
Committee, my name is Karen Shields, and I am going to be sum-
marizing my statement. I ask that the written statement be made
a part of the record.

The CuairMaN. Without objection, the entire statement will go
in the record.

Ms. SuieLps. I am here representing the National Abortion
Rights Action League, which is a political grassroots organization
which represents and has a membership of almost 200,000 men and
women in this country. I am NARAL's Board Chair.

As an Associate Justice, William Rehnquist has stated time and
again his willingness to overturn Roe v. Wade. After 13 years of
legal abortion, it is important for you to understand and try to
imagine what women's lives will be like if William Rehnquist suc-
ceeds in overturning Roee v. Wade.

I want the magnitude of the decision you are making in deciding
whether to confirm this man to be as clear to you as possible. It is
only through personal experience that the real impact of illegal
abortion in women's lives can be understood.

I have never before told publicly the story of my own illegal
abortion. But mine is not an unusual story. It is a story shared by
tens of thousands of women. Many of you have seen similar stories
and letters from your constituents. And I would guarantee that
every Senator who normally sits within this Chamber has received
these letters.

In late 1970, I was 18 years old and I was just out of high school.
I was a student in Tampa, Florida, and I was pregnant. Abortion
was legal in New York, but I could not afford the trip.

After several unsuccessful tries at self-induced abortion, a friend
of mine finally found a man with Mafia connections who could
help me get an illegal abortion in Miami. It took every penny I
had, plus the money many of my friends could scrape together, and
by then I was four months pregnant.

This man took my friend and me to Miami. A woman there in-
serted a catheter and told me that I would abort in a few hours,
but I did not. This man disappeared, and after 24 hours of waiting,
I removed the catheter and my friend and I were left to hitchhike
home. I was convinced at that point that I was pregnant and I was
going to continue that pregnancy.

But a month later, 5 months into that pregnancy, I went into
labor and I was rushed to the local hospital where I almost died as
a result of that abortion.

In my vision of our country’s future, no woman will be forced as
I was to risk the dangers of self-induced abortion. No woman will
be forced as I was into the hands of the Mafia because she is too
poor or too young to afford a legal abortion or too young or too
poor to travel to another State. No woman will have to choose as [
did between an unwanted pregnancy and an illegal, unsafe abor-
tion.
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Some may question the propriety of examining a Justice’s posi-
_ tion on one particular issue. But 57 percent of the public believe
that it is legitimate to reject a nominee who would overturn Roe.
The American people understand that William Rehnquist’s atti-
tudes on abortion are important because abortion is an issue of far-
reaching implication in women’s lives. It is the right to choose
abortion which guarantees the other rights that we have.

William Rehnquist’s position on abortion illustrates his thinking
on issues that affect every citizen of this country. If liberty does not
include the right to make certain decisions in privacy, we will lose
not only the right to abortion but also widely cherished rights to
other decisions as well—decisions about marriage, family living,
child rearing, what we read in our homes and our use of contracep-
tion.

The National Abortion Rights Action League urges you to vote
against William Rehnquist’s confirmation as Chief Justice of the
Supreme Court in order to preserve the health, the privacy, the
- life, and the liberty of American women.

The CuairMaN. Thank you.
[Statement follows:]
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Mr. Chairman, Members of the Senate Judiciary Cormittee, my name
is Karen Shields and I am here representing the National Abortion
Rights Acticn League, a grassroots political organization with a
state and national membership of almost 200,000 weomen and met, I
am NARAL's Board Chair. Speaking on behalf of our membership, I
am here to persuade you that confirming william Rehnquist as
Chief Justice of the US Supreme Court peses a direct and
immediate threat %o the health and well-being of millions of

American women.

As an Associate Justice of the Supreme Court, William Rehnguist
has stated time and again his willingess and desire to overturn
Roe v. Wade. We believe that as Chief Justice he will take

maximum advantage of the power of the position to influence the

cutcome of Court votes on key abortion cases.

If Wwilliam Rehnguist prevails as Chief Justice, the Supreme Court
could very well reverse the landmark case of Roe v, Wade and the
protection of abortion rights will once again be left to the

vagaries of the S50 state legislatures and local governments.

It is especially urgent that we face the immediacy of the threat
to Roe under a Rehnquist Court. Every cone of you is aware of the
age of the sitting Justices and the reality that additional
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vacancies in the next few years are all too likely. It is
reasonable to believe that a Rehnquist Court might overturn Ros.
How likely is it? That is up to you. You in the United States
Senate can determine the future of women's reproductive health in
this country. You shape that future as you consider this

nomination.

Society has been strengthened by the continuum of progress in
women's rights. Wwhen the Supreme Court decided Roe it moved
society forward by recognizing the link between reproductive
cheoice and women's ability teo enjoy the full range of perscnal

liberties.

The Roe decision was a significant achievement in our struggle
towards freedom from biological and societal restrictions:
towards self-determination and autonomy in cur life roles;
towards control of our bodies and our destinies. This progress
has continued since 1973, Women have reached our current status
after an effort spanning decades, and our progress has changed
social practice, law, in fact almost every aspect of women's

lives.

William Rehnquist, however, is not forward looking. He is a 1%th

century man willing to push society backwards.

After 13 years of legalized abortion, it 1s important to try to
imagine what women's lives would be like if William Rehnquist

succeeded in overturning Roe v, Wade. With history to remind us,

we know that:

*In some states abortion will ke criminalized; and legal safe

abortion will be absolutely denied to women.

*In other states abortion might be legal, but services will be
difficult to obtain, expensive, and accessible to only a few
wealthy women due to restrictive regulation. The akron and

Thornburgh cases give us a good idea of the kinds of restrictive
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legielation states may pase--restrictions unrelated to good
medical practice but designed to intimidate women into continuing

pregnancies.

*Those states where abortion continues to be both safe and legal,
will shoulder the burden of an influx of women who have the

money and resources to travel to another state for an abortion.l

Let me remind you more specifically of that past time of terror
which William Rehnguiet wishes to re-establish, by telling you of
my own experience with an abortion in the winter of 197¢-71
before the Roe decision, when abortion law varied from state to

state,

I have never before told my story publicly. But mine is not an
unusual story, as NARAL learned vwhen it collected tens of
thousands of letters from women in our Silent No More campaign.
Each of you hag received copies of letters from women in your

state, telling similar stories.

in late 1970 I was 18 years old, just out of high school, a
student in Tampa, Florida, and pregnant. Abortion was legal in
New York, kot I couldn't afford the trip north. After several
unsuecessful tries at self-induced abortion, one of my friends
finally found a man with Mafia connections who knew how I could
get an illegal akortion in Miami. It took every penny I had plus
the help of friends to scrape together the necessary funds. By

then I was Ifour months pregnant.

The Mafia contact took me and one of my friends to Miami. 2a
woman there inserted a catheter and told me I would abort in a
few hours. I didn't. The contact who drove us to Miami
disappeared. After 24 hours of waiting, I removed the catheter

myself and ny friend and I were left to hitchhike over 200 miles

lsea attached document The Threat to Rowe: 3 Legal Anpalvsis
by Harmon arnd Weiss
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home, convinced that nothing would work and I'd have to continue

this pregnancy.

But a month later Y developed alarming symptoms, and was rushed
to the intensive care unit of the local hospital where I almest

died as a result of that abortion.

In my vision of our country's future, no weman will be forced as
I was to risk the dangers of self-induced abortion; no woman

will be forced as I was into the hands of organized crime because
she is too young, too poor to travel to another state; no woman
will have to choose as I did between an unwanted pregnancy and an

illegal, unzafe abortion.

It is your responsiblity to ensure that the Supreme Court is not
led by a man willing to re-establish that reign of terror for

every woman of childbearing age.

The cuestion is not whether William Rahnquisﬁ can eliminate
abortion., He can not., Women had abortions before Roe, and women
will have abortions in the future. The guesticn is whether those
women can obtain safe, accessible, lagal abortions or whether a
Rehnguist Court will tell women they must risk their lives and

health to obtain this medical service.

NARAL wants to ensure that all women have full access to the
prerequisites for true reproductive choice, including: bodily
integrity, contraception, aborticn, delivery, and a world that

supports and encourages parents in the raising of loved and well

cared for children.

We need a Supreme Court and a Chlef Justice who fully realize
that their decisions make a vital day to day difference in the
lives of women. We need a Supreme Court and a Chief Justice who
recognize that women's lives are valuable, who respect women's
right to make for ourselves the decisions that shape ocur lives,

and who believe that women too reguire the free exercise of
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fundamental rights, including the rights to liberty and privacy.
William Rehnguist dees not fit that description.

Some of you may guestion the propriety of examining a Justice's
position on one particular issue. We are concerned abcut William
Rehnguist's attitudes on abortion because abertion ig an issue of

importance and far reaching implications in the lives of women.

Without the right to control cur reproductive destiny, women are
not able to exercise fully our right to be free from oppressive

restrictions imposed by sex; our right to self-determination and
autonomy. Without the right to choose when and whether to have a
child--and abortion is the guarantor of that choice--women cannot
exercise other fundamental rights and liberties guaranteed by the

constitution.

The right to choose to have an abortion is so personal and so
essential to women's lives and well-being that its denial would
deprive women of the ability to exercise fully our right teo
liberty--liberty as it was so eloquently explained by the Suprewe
Court in Mever v. Nebraska:

Without doubt {(liberty) denotes not merely freedom from

bodily restraint but also the right of the individual

+ . to engage in any of the commen occupations of

11fe, to acquire useful knowledge, to marry, to

establish a home and bkring up children, to worship God

according to the dictates of his own conscience, and

generally to enjoy those privileges long recognized at

common law as essential to the orderly pursuit of

happiness by free men.
William Rehnguist's position on abortion is a geood example of his
bgliefs and actiens on other women's rights issues-~safe and
legal abortion will be only one casualty of the decisions of a

man so insensitive to women's rights.

He refuses to apply to sex discrimination the same level of

judicial review ordinarily applied te race discrimination., His

2Meyer v. Nebraska, 262 U.S. 390, 399 (1923)
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record of extremism is reflected in at least 20 sex
discrimination cases where he separated himself from the majority
of the Ceourt--cases that covered topics such as equal pay,
nedical benefits for dependents, promotion peolicies, the age of

najority, benefits for widows and widowers.

Furthermore, William Rehngquist's position on abortion illustrates
his thinking on issues that affect every citizen of this country.
If liberty does not include the right to make certain decisicns
in privacy, we will not only lcse the right to choose aberticn
but many other widely cherished decisions as well: decisions
about marriage, family living, child rearing, what we read in our

homes, our use of contraceptives.

We can not have a Chief Justice of the United States Supreme
Court who does not believe in the constitutional protection of
fundamental rights of the individual, but who believes instead in
the right of the majority to impose its will in our private
lives, and who is willing to interpret the Constitution for an

age that ceased to exist over 100 years ago.

As author of a dissenting opinion in Roe, Justicg Rehnoaquist
focuses on a historical review of state laws in effect in the
mid~1800's and refuses to validate any claims to rights except
those rights recognized by the states at the tine of the
ratification of the 14th Amendment.

William Rehnqguist has stated that since in 1973 most states had
anti-abortion statutes on their books, the right to choose
abortion could not be a part of the fundamental guarantees to

liberty and privacy.? He beliaves that the courts must defer to

3rn Roe_v, Wade, 410 U.S. 113 (1973) Justice Rehnquist
dissented: "The fact that a majority of the states reflecting,
after all, the majority sentiment in those States, have had
restrictions on abortions for at least a century is a strong
indication, it seems to me, that the asserted right to an
abortion is not 'so rooted in the traditions and conscience of
our people as to be ranked as fundamental.' Even today, when
society's views on abortion are changing, the very existence of
the debate is evidence that the 'right' to an abortion is not se
universally accepted as the appellants would have us believe."
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the judgment of the legislatures rather than apply Constitutional

principles teo controversial issues.

We must refuse to legitimize that kind of judicial philosophy,
for it will affect almost every decision a Chief Justice makes,

and almost every aspect of our lives.

There is no doubt that William Rehnguist refuses to recognize
wonen's fundamental constitutional right in the area of abortion.
He has siéned cpinions in at least 13 abortion cases in his vears
on the Court, and has clearly stated more than cnce his beliet

that Roe should be overturned,?

In his willingness to ovarturn Roe and raturn women to thoge
dangerous times bhefore our right te liberty and privacy in
reproductive health matters had been recognized, he is willing to
risk the life, health, and freedom of the women of this nation.
Thiz cavalier attitude towards women is not acceptable in the

Chief Justice of the United States Supreme Court.

It is your Constitutional responsibility as Members ©f the
Judiciary Committee and as Members of the United States Senate to
consider the nominee before you and to consider the difference
William Rehnguist as Chief Justice could make in the lives of the
women of this country. It is your Constitutional responsibility
to consider whether you trust Wiliiam Rehnauist with the lives

and health and likerty of American women.

Women nake the choice of abortion because they take their

responsibilities to existing family menbers seriously; because

41n y. erican Col ) Obstetricia
Gynecologists, 54 LW 4618 (19286}, Justice Rehnguist joined
Justice White in saying ". . . If either or both of these facets
of Rog v. Wade were rejected, a broad range of limitations on
abortion (including outright prohibition) that are now
unavailable to the States would again become constitutional
possibilities.

In my view, such a state of affairs would be highly
desirable from the standpoint of the Ceonstitutieon." Thornburgh,
at 4631.
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they believe that they can escaps from poverty; because they
believe that their education is important; because they believe
that they have talents and skills to offer the world; because
they believe that someday they will find the right partner to
raise a family with; and because they have hopes and dreams of

better lives for themselves and those they love.S

The reasons why women choose abortion are numercus and profound.
The Roe v. Wade decision recognized and preserved for women thae
right to make these crucial and highly personal decisions.

The National Abortion Rights Action League urges you to vote
against William Rehnguist's confirmation as Chief Justice of the
Supreme court, in order to preserve the health, privacy, life,

and liberty of American women.

Ssee brief amici curiae on behalf of the National Abortion
Rights Action League, et al. in Thornburgh v, Amekican College of
Obstetriciang and Gynecoloyists, supra.
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NARAL REPORT
SUPREME COURT NOMINEES
Rehnquist and Scalia

THE THREAT TQ ROE: & LEGAL ANALYSIS
Prepared for the National Abortion
Rights Acticn League

by Harmon and Weiss

INTRODUCTION

on Tuesday, June 17, 1986, President Reagan announced his
nomination of conservative Justice William H. Rehnquist to the
position of Chief Justice of the United States Supreme Court,
replacing the retiring Warren E. Burger. To f£ill Rehnquist's
seat on the Supreme Court, Reagan alsc nominated Antonin Scalia,
another conservative, currently serving on the U.8. Court of
Appeals for the District of Columbia. These nominations, if
confirmed by the U.S. Senate, could have devastating consequences
for the future of abortion rights.

While it does not appear on the surface that confirmation of
these nominees will change the current pro-choice, anti-choice
vote configuration on the Supreme Court, a closer leok at the
different personalities of the incoming justices reveals that the
nominations may have a subtle, but nonetheless powerful, influ-
ence on future Supreme Court decision-making. Both nominees are
considered to be personally and intellectually persuasive.
Despite his record of frequent lone dissents, Rehnquist has been
regarded warmly by all of the Justices from the most conservative
to the most liberal. His cleverness and humor make him a strong
political leader for the right wing of the Court. Scalia's
personality, too, is generally liked by political foes as well as
allies, Since he rigidly adheres to his ideclogical biases, it
is ironic that he has developed a reputation as a consensus
builder; his skills at building consensus enable him to exert a
great deal of influence on peopie of opposing views., Both men

have reputations for intellectual capacity as well. If these men
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are confirmed by the_-Senate, while the number of pro-cholice vs.
anti-choice votes may remain the same, the anti-choice minority
will then be armed with stronger and more persuasive justices in

its efforts to win a majority vote.

POTENTIAL FUTURE VACANCIES

The nominations of Rehngquist and Scalia may be only the
beginning of Reagan's effort to pack the Supreme Court with
anti-choice votes. Although the decision in Thornburgh ¥.
American Collede of Obstetricians and Gynegoloaists was an
encouraging reaffirmation of the principles of Roe that women
decide their reproductive health and future lives, the pro-choice
majority has narrowed to 5-4 (from a 6 to 3 decision in Akren in
1983), and a close look at the pro-cheice voters on the court
gives cause for substantial concern. The five justices who voted
with the majority in Thornburgh are Blackmun, Brennan, Marshall,
Powell and Stevens. Except for Stevens, who is 66, these
justices are the oldest on the Court. At respective ages of 77,
80, 77 and 78, the possibility is high that we will soon lose to
death or retirement a justice who will uphold and protect women's
gonstitutional right to abertion.

Of the four justices who dissented in Thoraburgh, White,
Rehnguist, O'Connor and Burger, all but Burger are likely to be
on the Court for guite some tire. O'Connor, 56, and (if con-
firmed) Scalia, 50, are youthful Reagan appointees; Rehncuist at
61 would be a relatively young chief justice. All of Reagan's
nominees to the Supreme Court are strongly anti-choice. And we
have to expect that any other appointments Reagan might make to
the Supreme Court will also be predisposed towards restricting or
eliminating abertion rights.

The threat to Roe imposed by the pending nominations to the
Court is very real. The advanced ages of the pro-choice justices
increase the possibility of another Reagan appeintee who is
ideologically opposed to abortion. The personal charm and
intellectual power of William Rehnquist will in all likelihood

pake him, if confirmed, an influential chief justice. sSimilarly,
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Scalia's perscnal popularity will enable him to become a persua-
sive majority leader on a slightly varied Reagan court. All of
these facts will quickly make Roe more vulnerable than at any

time since it was decided in 1973.

POWERS OF THE CHIEF JUSTICE

Although William Rehngquist is already an associate justice
of the Supreme Court, his move to chief justice could drama-
tically increase his influence on the Court. Whenever the chief
justice is in the majority, she or he may, and usuvally does,
assign the writing of the majority opinien. This prerogative
gives the chief justice great power. It enables him or her to
woo allies on the Court by offering the prize of the cpportunity
to write historic opinicns and also enables him or her to
influence the outcome of specific Court rulings.

After argument, all cases are discussed in a conference
attended by only the nine justices. Though votes are cast at
that time, they are tentative, and frequently change depending on
the reascning used in the draft opiniens. By assigning the
majority opinion to a Jjustice who is extreme in his or her views,
the chief justice is likely to affect a change in the tentative
votes, while by assigning it to a more moderate justice, the
chieft will probably keep the vote intact, Becausze the initial
conference votes are not binding, the assigning and drafting of
opinions is critical to the Court's final decision.

There are a number of ways a chief justice can maneuver to
take maximum advantage of the power to assign opinions. She or he
can vote with the majority to retain the privilege of making the
assignment, but assign the case to such an extreme justice that
the vote changes. She or he can also vote with the majority,
assign the opinien, and then change her or his vote and write a
dissenting opinion. She or he can self-assign the writing, and
retain the writing of ground-breaking decisions for herself or
himself.

The discussions in econference can be long and confusing, and

it iz the chief justice's responsibility to keep track of where
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each justice stands., This vote counting prerogative can be very
significant. FPor example, at the end of the conference discus-
sing Roe v. Wade, then Chief Justice Burger concluded that no
decision could be determined, clzining in a memo, “At the close
of discussion of this case there were, literally, not enough
columns to mark up an accurate reflection of the voting." He
"therefore marked down no vote and said this was a case that
would have to stand or fall on the writing, when it was done.”

By exercising his prerogatives as chief justice, he both assigned
the writing of the opinion and declared that the decision would

be based on the words of his chosen justice.

WILLIAM REHNQUIST

Justice Rehnguist is solidly anti-choice and therefore
likely to use the position of chief justice to chip away or
attenpt to eliminate constitutionally protected aboertion rights.
He wrote the dissent in the early abortion rights case Roe v.
Wade and the reasoning used in that dissent now represents the

new orthodoxy of conservative judicial thinkers. 1In Roe, Rehn-

quist focused on an historical review of state laws in effect in
the mid-nineteenth century, and refused to recognize as funda-
mental liberties any rights but those given effect at the time
the states adopted the Due Process clause of the Fourteenth
Amendment, prohibiting states from taking away life or liberty
without due process of law. (Other conservative legal thinkers
use a similar method, cataloging eighteenth century state laws or
procedures to impede the twentieth ¢entury development of
concepts such as religious freedom and cruel and unusuval punish-
ment.) Like his ideological c¢cchort Scalia, Rehnguist believes
that the courts rust defer to the judgment of the legislature
when asked to apply constituticnal principles to controversial
issues (a majoritarian analysis) and concludes that since in 1973
most states had anti-abortion statutes on their books, the right
to choose abortion could not be fundamental and is therefore
entitled to a lesser degree of protection. The Bill of Rights

would quickly disappear if the Supreme Court adopted this theory
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that the only rights deserving of constitutional protection are
those already preotected by majority approval.

Most recently in Thorpburgh v. A.C.0.G., Rehnguist and
White took the highly unusual step of suggesting that the court
overrule Roe v. Wade, even though the parties to the case did not
seek a re-examination of Ree. In calling for the reversal of
Roe, Justice Rehnguist would have the Court abandon the concept
that the court should follow its earlier precedents and destroy
the complex body of abortion rights law developed by decisions
over the last thirteen years. Rehnguist continues t¢ be willing
to sacrifice constitutional rights to the will of the majerity
stating that since “abortion is a hotly contested moral and
political issue, [it should be) resolved by the will of the
people." White and Rehnquist ignore the reality of women's
lives, explicitly rejecting the notion that a woman's right to
control her reproductive life is so fundamental that "neither
liberty nor justice would exist if [it were] sacrificea."

Rehnguist is generally insensitive to women's rights,
refusing to apply to sex discrinmination the same level cf
judicial review ordinarily applied to race discrimination. When
state laws or practices which contain racial or other classifi-
cations found to be "suspect" are reviewed by the Supreme Court
to determine if they violate the Constitution, they are subject
to a "heightened scrutiny" and survive only if they are narrowly
drawn to accomplish a compelling state interest. 1In a move which
indicates a willingness to tolerate and condone discrimination
against women, Rehnquist has refused to apply this strict
serutiny to gender classification, believing instead that
statutes containing sex-based c¢classifications should be upheld if
they have any rational basis whatsoever. Laws which incorporate
and perpetuate discriminatery sterecotypes of women can usually be
found to have some rational basis, however dubious, and under
Rehnquist's reasoning would therefore be upheld.

Finally and most dramatically, in a majority opinion which
ignores the critical role that reproductive capacity plays in the

lives of almost all women, Rehnguist wrote in General Electric
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Co. ¥, Gllbert that an employer did not discriminate against
women vhen it sponsored health insurance plans which covered
alncst every conceivable medical axpense except those associated
with pregnancy. The opinion virtually ignored a court record
indicating that General Electric's practices had historically
undercut the employment opportunities of its woren employees who
became pregrant and that the policy of excluding pregnancy
benefits was motivated by an intenticnally discriminatory
attitude.’ Rehngquist's analysis, called "simplistic and mis-
leading™ by the dissent, stated in essence that classifications
based on preynancy do not constitute sex discrimination, since
despite the fact that only women can become pregnant, not every

female becomes pregnant.

ANTONIN SCALTA

In nominating Antonin Scalia, Reagan has selected a judge
who shares his ideological opposition to abortion rights, and his
view that the courts should play a very limited role in protec-
ting constitutional rights in cases involving "morally contro=
versial® issues. The intersection of these two views poses a
serious threat to the individual liberty of women to make
decisions about their lives, as well as to the continued ability
of American political and racial minorities, as perennial targets
of discrimination, to seek vindication of their ceonstitutional
rights in court. ‘

Scalia's most dangerous view, which he shares with Justice
Rehnquist, is his belief that the courts, in analyzing constitu-
tional guestions, must abstain from ruling on issues on which
society has not reached a broad censensus. Not only is this a
purely subjective determination, but there is no mechanism for
accurately determining whether a societal consensus exists.

This jurisprudence is reflected in Dropenherg v. 2ech, in
which Scalia joined an opinion by Judge Bork which held that
ccnsensual homosexual eonduct vas net protaected by the constituy-

ticnal right teo privacy. 1In discussing the right of privacy, the

opinion stated:
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When the Constitution dees nct speak to the contrary,

the choices of those put in zuthority by the electoral

process, or those who are accocuntable to such persens,

come bhefore us not as suspect because majoritarian but

s _conc Ve v d for that ver easo

Needless to say, such a philosephy would have prevented even the
meager gains made by Black americans during the 1960s, since at
that time, the “majoritarian" judgment of a number of state
legislatures was that Black Americans were not entitled to equal

protection under the law.

While Sc¢alia has nev ecided a case dealing specifically

with abortion rights, we know fro is public statements that he
can be expected to vote against women's choice. At an American
Enterprise Institute for Public Policy Research Forum, Scalia
said, "We have no guarrel when the right in question is one that
the whole soclety agrees upon," but of rights that might not be
recognized or protected by the majority, specifically including
abortion, Scalia added, "the courts have no business being there.
That i8 one of the problems; they are calling rights things which
we do pot all agree on." (Decerber 12, 1978). Because for many
abortion is a morally complex issue, Scalia would defer to the
various judyments of the Congress, the fifty state legislatures
and the hundreds of local legislative bodies--where decision-
making is often based on what is politically expedient today
rather than on a reascned application of censtitutional princi-
ples and precedents. As a Supreme Court Justice, Scalia, in all
likelihood, would rule that the liberty to maks a personal
private decision about abortion is not a fundarental right,
kecause some people disagree with it.

There are other cases in which Scalia has shown himself
hogtile to the rights of women and minorities. For example, in
Vinson v. Tavlor, in which the Supreme Court upheld the D.C.
Court of Appeals' decision that sexual harassment constitutes
discrimination in violatien of Title VII, Scalia joined Judge
Bork at the appellate level in a dissenting opinion which uses
language which insults and degrades women. The dissent charac-
terizes a supervisor's sexual harassment of an employee as mere

sexual "dalliance™ and "solicitation" of sexual favors: the




590

plaintifft*s problems are ignored or trivialized while Scalla apd
Bork play intellectual games with the combinations and permuta-
tions resulting from mixing and matching hetero-, homo- and
bisexual superviscors and employees. Scalia's concurrence in this
decision indicates a great insensitivity te the real and serious
problems of sex discrimination in our society.

Scalia's dissent in Carter v. Duncan-Buagins, Itd., in which
the D.C. Court of Appeals upheld a lower court finding that a
black employee had been intentionally discriminated against by
her employer, reflects a similar insensitivity to the problems of
race discrimination. Scalla would have disregarded the clear
evidence of intentional discrirxination and formulated a principle
that would have effectively prevernted employees in small busi-

nesses from ever proving discrimiration.

NTI-CHOIC ITIGATT ST GY

The composition of the Supreme Court is critical te the
future of abortion rights because anti-choice strategists see
legislation coupled with litigation as the most fruitful avenue
for overturning Roe v, Wade. Having failed in their efforts to
overturn Roe v. Wade by amending the United States Constitution,
the anti-cheoice groups have now adopted a legislation-litigation
strategy. This focus on the courts was announced and developed
at an inmportant 1984 conference entitled "Raversing Rog v. Wade
through the Courts," organized by the Americans United for Life
Legal Defense Fund. Basically, the anti-choice lawyers are
develeping a gradual step-by-step litigation attack on the
doctrines on which Roe is based. State laws which superficially
appear to be reasonable regulation of abortion are introduced,
and cases apparently limited to unusual facts are brought to the
courts.

At this very moment, the pro-choice community is fighting,
in both state legislatures and the courts, a host of these
apparently reasonable statutes which purport to "regulate"
abortion. In fact, the statutes restrict the right to abortion

by making it impossible for clinics to locata in scme communi-
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ties, increasing astronomically the costs of providing abortien
services and creating almost insurmountable hurdles for young
women seeking abortion.

only last month in Thornburgh v, A.C.0.G., the Supreme Court
reviewed, yet again, another one of these state laws purporting
to advance legitimate state interests in protecting the health of
the pregnant woman or potential life., After loocking at the
provisions closely, Justice Blackmun characterized them merely as
“attempts to intimidate women into continuing pregnancies."
Needless to say, the regulations did not withstand constitutional
scrutiny. However, a rigidly ideological court could rationalize
these regulations and use them as vehicles to limit aboertion

rights.

ATTEMPT TO IMPOCE WAITING PERIODS

The Supreme Court will soon decide whether or not to hear
Zbaraz v. Hartidan, a case challenging the Illinois Parental
Notice Abortion Act of 1983. The case provides an excellent
example of the issues which anti-choice lawyers have chosen to
litigate; the Court will review the burdens imposed by a 24-hour
walting period for young pregnant women and a set of judicial
procedures required for minors who need to avoid obligatory
parental consent.

Courts have held that states may have an interest in
promoting parental consultation by a minor seeking an abortion.
On the other hand, in a series of cases culminating in Akron, the
courts have said that since a mandatory waiting period before an
abortion procedure poses a direct and substantial burden on women
who seek to obtain an abortion, a waiting period can only be
upheld if it is narrowly drawn to further compelling state
interests. The Court will decide whether the state's assertad
interest in promoting parental consultation justifies the burden
imposed by the mandatory waiting period on the constitutional
right to choose abortion. Scalia and Rehnguist are not likely to
engage in a thoughtful analysis of whether a mandatory waiting
period really accomplishes the state's asserted interest, and are

alse likely to ignore precedent recognizing the paramount
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interest of protecting a woman's right to abortion. 'This case
provides an opportunity for the newly constituted Supreme Court
to try to limit abertion rights by approving yet ancther restric~
tion on the rights of young women. The Seventh Circuit struck
down the mandatory waiting pericd and we believe that if the
Supreme Court follows its precedents, it should also uphold the
appellate court's decision.

The Zbaraz case also involves questions concerning anonymity
and speed of judicial procedures which constituticnally must be
available teo minors seeking a judicial alternative teo parental
notification. Again, a long line of casges provides legal
standards which must be met to assure that judicial alternatives
to reguired parental consent for abortion meet constitutional
guidelines; at a minimum, they must be falir, expediticus and
protect a minor's confidentiality. If a Reagan Court hears
Zbaraz, we fear it might give mere lip service to the asserted
safequards of speed and anonymity. By not even requiring clear
rules, the Court could further erode abortion rights for young

women.

G, ORTION AFTER E FIRST T

Anti-choice strategists see viability (the statistical
probability of sustained life cutside the uterus) as a goeod way
to attack Roe v, Wade. In Roe, the court divided a pregnancy
into three trimesters and held that in the first trimester, a
state could not prohibit abortion. Around the end of the first
trimester, the state could regulate abortion, but only to pretect
the pregnant woman's health, In the third, which the Court
believed was the point at which viability began, the state could
choose to severely curtail abortion except to protect the life
and health of pregnant women. In her dissent to Akron, Justice
Sandra Day O'Conner speculated that in the ten years since Rpe
was decided, advances in medical technology were pushing back the
date of viability, rendering the trimester analysis obscolete, and
that Roe v. Wade was on a collision course with itself. Despite
the extremely speculative nature of O'Connor's predictions about

technological progress, anti-choice activists are now seeking to
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implement the strategy suggested by Justice O'Connor's opinion.
They hope to make physicians unwilling to perform abertions by
imposing burdensome and complex procedures for determining when a
fetus mighg;possibly ba viable, and by imposing a risk of
criminal sanctions on physicians whose estimates of viability are
second-guessed.

The issue of criminal sanctions for abortions of possibly
viable fetuses was bhefore the Supreme Court in the 1985-1986 term
in piamond v, Charles, but the Court diemissed the case on
technical procedural grounds. Insiders speculate that the case
was dismissed by anti-choice justices disappeinted that they were
unable to put together a majority to uphold these regulations.
Their chance may come again, however. BAnother challenge to a
similar Illinecis statute, Keith v, Dalev, is now in the early
stages in a Federal District Court in Illinois.

The Keith v. Daley Illincis abortion statute imposes
criminal sanctions on a physician who aborts a viable or poten-
tially viable fetus. The legislation would require a doctor to
exercise the same care in performing these abortions as would be
required in bringing a viable fetus to live birth. In Diapond v.
Charles, the Seventh Circuit declared a similar provision
unconstitutional but inadvertently provided guidelines which
inspired the current anti-choice efforts to devise criminal
sanctions to frighten physicians away froam abortions and to
thereby chill the pregnant woman's exercise of her constitutional
rights.

Not content to rely on scientific definitions of viability,
the Illinois legislature has also decreed that life begins at
fertilization of the egy by the sperm. Under the statute
currently being challenged in Keith v. Daley, deoctors prescribing
intra-uterine devices, certain birth contrel medications, and
other birth contreol methods are reguired to recite a misleading

litany or face prosecution.

CHALLENGE TO RBORTION IN THE FIRST TRIMESTER
one of the ways the anti-choice strategists seek to

undermine the aborticn right is to present it in a manner which
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appears narcissistic and trivial. The Illineis legisglature has
taken this tack with a statute which prohibits the performance of
abortion at any time during a pregnancy when the pregnant woman
is seeking the abortion solely on account of the sex of the
fetus. This ploy was specifically suggested in the Americans
United for Life conference; other similar suggestions included
prehibitions if the abortion were based on emotional, eugenic or
racial reasons. By using highly inflammatory examples, the anti-
choice forces seek to mask the underlying principle that the
individual weoman and not the state can best make the decision.

In this manner, they hope to drive a wedge between those who
believe in the ungualified right of a woman to choose aborticn
and those who are most comfortable with abortion if it is
justified by a compelling reason, particularly a medical one.

The Illinois law is being challenged in a case, Keith v,
paley, now in its early stages in the Illinocis Federal District
court. 1If this case works its way up to the Supreme Court, it
could provide the Court with an opportunity to re-examine Ree v.
Wade, and probably restrict its application. A Reagan court
could look at the Illinois statute and take the first step toward
overruling Roe by substituting for the trimester framework an
analysis based on socially approved reagons for abortion. When
Justice Blackmun wrote Roe, he stated that the right to choose
abortion was not unlimited or unqualified. Justice Blackmun
chose teo use trimesters of pregnancy to define when the right was
absclute and when it was qualified; under that decision, during
the first trimester the state cannot interfere with the abortion
decision. The introductory section of Roe, however, devotes
substantial time to rationalizations for the abortion decision
(medical problems, psychological harm, health, stigma of unwed
motherhood, etc.). A court dominated by anti-choice ideclogues
could use EKejth v. Daley to undercut the constitutional right to
abortion in the first trimester; it would only be absolute in the
first trimester if all of society approved of the reason for

seeking an abortion.
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BURDENSOME CLINIC REGULATION
Another strategy of anti-abortionists is to seek the passage

ot state laws which burden abortion clinics with costly and
unnecessary rules and procedures unrelated to health or good
medical practice, in a badly disquised effort to limit access to
abortion. Careful judicial review of these laws is particularly
critical because upholding these burdensome regulations as
"reasonable" provides a pretext for whittling away abortion
rights, The 1983 Akron decision articulated the judicial
standard of review of these regulations: they fail if they have
a "significant impact" on a woman's ability to choose abortion.
Nevertheless even a well-intentioned judge might have difficulty
applying the standard to particular requlations. Faced with the
spectre of a Reagan court, it's particularly alarming to realize
that one must rely on the good faith of the justices to abstain
from disingenuous decisjon~making.

ontro enters nec. v. Reizen 743 F.2d4 352 (6th
Cir. 1%84), demonstrates the pitfalls a judge can fall into while
deternining if these state rules impermissibly burden the
abortion decision. In that case, the judges were asked to review
various regulations related to staffing, physical structure of
the clinic--even width of the corridors, equipment, and review of
medical records by outside physicians--and determine whether
these regulations, by increasing the cogt of an abortion, would
have a significant impact eon a woman's right to terminate her
pregnancy. An increase in the cost of an abertion which might
sgem incidental or trivial to a judge might nonetheless impose a
significant financial barrier to a poor woman's access to
abortion. When the Supreme Court Justices are asked to review
similarly costly and burdensome regulations, women cannot and
should not be at the mercy of the clever, glil, anti-choice

Rehnguist and Scalia.

MPA W V. W VERTURNED
If President Reagan has his way, 2 Supreme Court consisting
of anti-choice justices will reverse the landmark case of Roa v.

Wade and the protection of aborticn rights will be left to the
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vagaries of fifty state legislatures. The probable result is
that abortion will be criminalized and absolutely prchibited in
some states. In other states it might he available but expensive
due to unnecessary regulation. In a few states, abortion might
continue to be both safe and legal, and those states would then
be overburdened by an influx of women from other states--at least
those who can afford to travel. Such a crazy patchwork of
conflicting laws will not eliminate abortion: it will just make
access to safe and legal abortion more costly and burdensome,
particularly for the indigent, the uneducated and the powerless
women in our society, and force these women to resert to danger-
ous self-induced or 1llegal abortions.

After thirteen years of legalized abortion, it is hard to
imagine what women's lives would be like if the choica of safe
and legal abortion were eliminated. To try to get an accurate
picture of how women would be affected by the loss of abortion
rights, it is instructive to turn to the many letters NARAL
collected as part of its gilent No More campaign.

Some letters tell the tale of women's experiences when
abortion was illegal. Illegal abortions are not likely to be
performed in safe and sanitary conditions nor are they likely to
be performed by skilled practitiocners., Many women who cbtained
illegal aborticns did not survive.

Oon November 18, 1971, my twin sister, Rose Eliza-

beth, died frem an illegal abortion. This was after a

very brutal rape . . . The traumas of being raped and

pregnant, knowing she would die if she didn't have an
abortion, the embarrassment, the pain, the guilt. She
called a close friend who knew of a person who would do
the abortion. She decided to wait until we all had

left for church, then called her friend to pick her up

(I can 8till remember opening the door of that old half

abandoned bullding, and seeing her laid out on the

table bleeding to death). She never made it ocut alive.

+ +» For this reason I speak ocut today, for I believe if

there had been a place where women, especially young

women, could have gone for an abortion, where the
environment was sate and clean, Rose Elizabeth, would
still be with us today.

Those who lived often suffered serious medical complica-
tions:

Becoming pregnant just two months after the birth

of her firat child, [my mother) was not wall recovered

from this experience. Her doctor was concerned for her

health, but in 1540 there were no cptions. She and my

fathear chose to abort this child, fearful her health
wag too fragile to manage ancther pregnancy 8¢ soon.
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Done by a backstreet butcher, the abortion put ny

pother's life in jecpardy and led to complications

which nearly killed her during her pregnancy with ne a

few months later. She and I were in the hospital for

21 days following my birth and her health was perma-
nently ruined. She underwent a hysterectomy by the age

of 30 and has had two spinal fusions to attempt to

repair the damage done to her body because of her
pregnancies.

Many of those who obtained illegal aborticns were forced to

endure serious pain, terror and humiliation:

I think the thing I will always remember most
vividly was walking up three flights of darkened stairs
and down that pitchy corridor and knocking at the door
at the end of it, mot knowing what lie behind it, not
knowing whether I would ever walk back down those
stairs again. More than the incredible f£ilth of the
place, and my fear on seeing it that I would surely
become infected; more than the fact that the man was an
alcoheolic, that he was drinking throughout the proce-
dure, a whiskey glass in one hand, a sharp instrument
in the other; more than the indescribable pain, the
most intense pain I have ever been subject to; more
than the humiliation of being told, "You can take your
pants downl now, but you shoulda'--hal'ha!--Kept 'em on
before:" more than the degradation of being asked to
perform a deviate sex act after he had aborted me (he
offared me 20 of my 1000 bucks back for a "quick blow
job") ; more than the hemorrhaging and the peritonitis
and the hospitalization that followed; more even that
the gut-twisting fear of being "found out" and locked
away for perhaps 20 years:; wmore than all of these
things, those pitchy stairs and that dank, dark hallway
and the door at the end of it stay with me and chills
my blood still.

Because I saw in that darkness the clear and
distinet possibkility that at the age of 23 I might very
well he taking the last walk of my life; that I might
never again see my two children, or my husband, eor
anything else of this world.

Scme women who did not or could not obtain abortions
regorted to suicide:

This is not a letter about an abortion. I wish it
were. Instead, it is about an incident which took place
over forty years ago in a small wmid-western town on the
bank of the original "0ld Mill Stream". One night a
young girl jumped off the railroad bridge to be drowned
in that river. I will always remember the town coming
alive with gossip over the fact that she was pregnant
and unmarried. . . I could imagine the young girl's
despair as she made her decision to end her life rather
than face the stigma of giving illegitimate birth. . .I
s8till grieve for the girl.

Without the right to control their reproductive destiny,
women are not able to exercise fully their rights to liberty, "to
enjoy those privileges long recognized. . . as essential to the
erderly pursuit of happiness by free men.* In amplifying the

meaning of liberty, the Supreme Court, in the case of Mever v,
Hebragka, explained:
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Without doubt [liberty] denotes not merely fressdom
from bodily restraint but also the right of the
individual, . . to engage in any of the common coccupa-—
tions of life, to acquire useful knowledge, to marry,
establish a home and bring up children.

Again, letters received from women who have had abortions
demongtrate that abortion rights are necessary to enable women
"to engage in the common occupations of life."

My job on the assembly line at the plant was going
well and I needed that job desperately to support the
kidg. Alse I had started night school to improve my
chances to get a bhetter job. I just couldn't have
another baby--5 kids were encugh for me to suppert.

I felt badly for a day or two after the abortion.
I didn't like the idea of having to go thru with it.
But it was the right thing for me to do. If I had had
the baby I would have had to guit my job and go on
welfare., Instead I was able to make ends meet and get
the kids thru school.

To this day I am profoundly grateful for having

been able to have a safe abortion. To this day I am

not a mother, which has been my choice. I have been

safe and lucky in not becoming pregnant again. I love

people and work in a helping profession which gives me

much satisfaction.

The epidemic of teenage pregnancy is a constant topic for
the press, We do not need the Silent No Mpre letters to tell us
about the tragedies of missed opportunities and wasted lives
which follow unwanted teenage births. The drop-out teen mother
is seldom able “to acquire useful knowledge." Abolishing
abortion rights will only expand the problems of unwed, teenage

births,
Abortion rights are also necessary to enable older students
to pursue their studies. As one writer explains,

I an a junior in college and am putting myself
through because my father has been unemployed and my
mother barely makes enough to support the rest of the
fanily. I have promised to help put my brother through
when I graduate next year and its his turn. I was
using a diaphragm for birth control but I got pregnant
anyhow. There is no way I could continue this preg-
nancy because of my responsibilities to my family., I
never wanted to be pregnant and if abortion were not
legal I would de one on myself.

Although conservative groups like the Moral Majority refuse
to acknowledge it, the freedom to choose abortion may be nhaces-
sary to enshble come women to enjoy a loving marriage and respon-

sible family life. Some women chose abortion to avoid an

ill-fated forced marriage:
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I had an abortion in 1949 because I could not go
through with a loveless marriage for the sake of a
child I did not want. . . The benefits were incalcul-
able. I was able to terminate the pregnancy, to
complete my education, start a professional career, and
three years later marry a man I did love. We subse-
fuently had three beautiful children by choice,
children who were welcomed with joy, cherished always,
and raised with deep pleasure becausg we attained
economic security and the maturity necessary to provide
properly for thewm.

Other women need the option to choose abortion so that they
can cope with the complex, competing demands of a responsible,
caring family life. -

Ten yvears ago when abortions were illegal I was in
a situation that would seem unbelievable on a socap
opera. My husband was about to go to Vietnam as a
physician. I had three children under the age of five,
my mother was dying of a brain tumor diagnesed the week
that my husband got his orders, my father had been
earlier diagnosed as having leukemia, and my younger
sister was within a year of getting wmarried. I
consider myself capable of handling most situations but
on top of this I found myself pregnant. My first
obligation was te my husband and my children but I felt
a strong cobligation to my parents as well., I simply
did not feel I could or should cope with another baby.
I was thirty years old.




The CHAIRMAN. Thank you.

The distinguished Senator from Delaware.

Senator BipEn. Ms. Shields, that is the first time you have said
that publicly?

Ms. SHIELDS. Ever.

Senator BipEN. I had a question for all three of you, beginning
with Ms. Shields and then to Levi and then you, doctor.

These are certain things that cannot be wished away, and re-
gardless of how firmly you all hold your views, and you have been
three most outspoken so far—although we have not had many, but
that is because many are going to testify tomorrow, spokespersons
in opposition to Justice Rehnquist. And you all speak about what
will happen if Justice Rehnquist is Chief Justice.

He is on the Court. He will remain on the Court as long as he
wishes to remain on the Court, and his health permits, which 1
fully expect that will be for some good long time.

What is it about the Chief Justice position that makes vou feel
that the three issues which you have each spoken to, three sepa-
rate issues, abortion, gay and lesbian rights, separation of church
and state, will be so much more threatened by him as Chief Justice
than as Associate Justice?

I am not being flippant when I ask that question. I mean you all -
talk about if this thing happens, a terrible calamity will befall each
of the issues that you have spoken to. And I wonder how you think
being Chief Justice will change from being Associate Justice the
issues that you care about?

Starting with you, Ms. Shields, if I may.

Ms. SHieLDps. We all know the reason that there is a Chief Justice
is for the leadership. The reason that President Reagan did not
nominate someone else from the Court was because Mr. Rehnquist
holds his beliefs.

The leadership that a Chief Justice can provide can lead a Court
toward the Chief Justice’s position and philosophies. And we have
seen that in the past. Additionally, remember that the Chief Jus-
tice decides who writes the majority opinion, if he is within that
majority. We all know that in conference they vote unofficially and
that people can change their votes in order to sway the majority.

When he assigns who writes the opinion, that can make a very
big difference as to the final vote.

Senator BIDEN. I do want a response from each one, if I may.

I am in a quandary. I do not, as I guess people could tell, includ-
ing the panel, I do not much share Justice Rehnquist’s views on
many of the issues that he has spoken to, either in his speeches
and/or in his decisions.

Quite frankly, it seems to me that if he is as lone a dissenter as
has been painted here—I guess what I am saying is I come tenta-
tively to a different conclusion than you do, and that is that my
concern is that one of the reasons why he might not make a good
Chief Justice is that he is so far out of the mainstream of the
Court. Therefore, will be in the minority so much that he will not
be able to provide that necessary leadership in times of critical
need, as did Warren and as others in the past.

But you seem—you do not seem, you come to a different conclu-
gion. And I guess it goes back to Senator Simon’s disagreement and
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mine about, not philosophy, but about he thinks being in the mi-
nority lends itself to demonstration of leadership. I think being in
the minority so often raises questions about the effectiveness of
being able to lead. You are worried to lead too much, and I am con-
cerned that the Chief Justice will not lead enough.

And that is more a comment, that is not a question. And I should
say before I move on to Mr. Levi, I have been impressed by one
other thing about you. That is, you have sat here the whole time. I
am not sure whether your physical constitution perceives your
good judgment or not, but you deserve a red badge of courage be-
cause you are in about the fifth row back there for the whole day,
and yesterday.

Ms. SHIELDS. It was not just today.

Senator BIpEN. I know. And yesterday.

Mr. Levi, why do you think Justice Rehnquist in the role of Chief
Justice would be so much more damaging, and what are your con-
cerns about him, than as Associate Justice?

Mr. Levi. Senator, first I would like to comment that while each
of us represents separate issues, I think we are all coming at this
concern from the same place. When we are talking about privacy
rights, we are talking about basic constitutional rights. And while
each of our constituencies may embody a different aspect of that,
we are all here talking about the Constitution, I think.

I think the reason certainly I am concerned about Justice Rehn-
quist being elevated to the office of Chief Justice is that the Chief
in many respects is a symbol. He embodies the notion of justice in
this country. And that is a notion that certainly in Justice Rehn-
quist’s view does not include gay and lesbian Americans. And that
is something that definitely concerns us. And by elevating him to
the rank of Chief Justice would, to a certain extent, the U.S.
Senate would be affirming those exclusionary views.

Senator BipEN. Let me ask you another question then.

As the gentleman who testified before you, who said he could
vote for Brennan, or he would testify on behalf of Brennan, Justice
Brennan.

In the most, I think not only the most recent but probably the
most far-reaching case regarding the specific issues which concerns
you the most, Bowers versus Hardwick, Justice Rehnquist was in
the majority.

Would you say that all those who ruled the same way he did
would be similarly disqualified from serving as Chief?

Mr. Levi. Not necessarily.

Senator BIDEN. How can you arrive at that conclusion?

Mr. Levi. Because there is more of a pattern in Justice Rehn-
quist’s past that does not lead one to believe that he would grow.

For example, the 1978 dissent on the denial of cert that I cited
that involved the University of Missouri and a gay student group
there, interestingly enough, Justice Blackman joined him in that
dissent. That was in 1978. And now in 1986, Justice Blackman
wrote a brilliant dissent in the Hardwick case. Which 1 think
shows that Justice Blackman grew and was open to persuasion.

Justice Rehnquist is certainly remarkable in his consistency of
viewpoint. And so there is nothing in his past or his present that
would lead me to believe that there would be the sort of growth
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that would give me confidence that he might ultimately come
around to protecting everyone’s constitutional rights.

Senator BipEn. Thank you.

Doctor.

Dr. Mappox. I would gather up what my colleagues have said,
and perhaps say it this way. Obviously the Chief Justice does have
great powers of persuasion. He is a symbol, and he legitimizes what
I see as a disturbing trend in the country and in my own particular
issue—a disregard for religious freedom, the separation of church
and state, of the rights of individuals, and a disregard of free exer-
cise. And to elevate him to this high position—one of the very few
men in the history of our country who has held that place—says
this is the way we all believe these days.

I do not think that is the way that we all believe. But it surely
does focus that. It is obvious Mr. Reagan agrees. Mr. Reagan has
little regard for the separation of church and state. I am not sure
he understands it. The surprising thing is that Mr. Rehnquist does
understand it, and disregards it so consistently.

Senator BineN. | have no further questions.

I thank the three of you.

The CHalrMAN. The distinguished Senator from Alabama.

Senator HEFLIN. I do not want to keep witnesses. We have got a
lot here.

But you indicated to Senator Biden's question about the fact that
he would still stay on the Court, what would his role as a Chief
Justice be, what difference. And you came forth largely saying that
the Chief Justice was a symbol of power, had powers of persuasion.

Do you feel that Chief Justice Burger in the past has represented
the Court in that same manner and as a detriment to the overall
justice of the United States?

Dr. ManpoX. I will wade off into that deep water, Senator, to say
this respectfully.

I perceive in Mr. Rehnquist a man with a much sharper cutting
edge than what I perceive of Mr. Burger. Mr. Rehnquist has dem-
onstrated the capacity, even the desire perhaps, to be the rebel and
to do it with effectiveness and sharp legal reasoning.

I think he will just have a lot more clout than Mr. Burger did.
From what the press says, he is a better consensus builder than
Mr. Burger was. And he is so consistent. Mr. Burger was at least
not predictable. Mr. Rehnquist is completely predictable. It is
always, or overwhelmingly, the state that wins against the individ-
ual.

Senator HEFLIN. The real strenuous proponents of Justice Rehn-
quist for this position to this committee, in effect, have charged
that groups are out to get him, because they disagree with his opin-
ions.

What is your answer to that charge?

Dr. Mappox. Yes, sir. I do not equivocate. I do not know the man
at all. He is probably a very fine man, a good daddy and a goed
provider. But I disagree vigorously with his views. That is what we
have to go on. We are not judging his character as much as we are
judging his views.
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And I take serious exception, not only to his church/state view—
and I think church/state is a very broad issue—but the whole
sweep of his cavalier attitude toward individual rights.

Senator HEFLIN. Mr. Levi.

Mr. Levi. I would certainly concur with that. And I think it is
clearly, in my view, the role of the Senate not just to judge wheth-
er he is a man of good character, but also to judge his views and
his ideology, and what ideology he will be bringing to the Court.

What this man is going to participate in is going to affect the
next generation of Americans, and I think that is critical.

Ms. SuieLps. May I respond?

Senator HEFLIN. Please.

Ms. SuieLbps. I also would concur with my colleagues, but I would
point out that when you come to abortion, you are looking at some-
thing that is much, much greater than one issue or one ideology.
You are looking at the right that a woman has. And without abor-
tion, women cannot and are not free to exercise every other right
that they supposedly have under the Constitution. Because they
must be able to control their own reproductive functions. I mean
their body will reproduce, if they cannot control it, and it is only
with abortion available that they can completely control reproduc-
tion. And if you look at how William Rehnquist ﬂas written his dis-
sent in all of the abortion cases, and then if you listen to what he
said in response to Senator Biden’s questions today and over the
last couple of days, basically Justice Rehnquist says that women
only have very limited access to the protections of the 14th amend-
ment.

He also says that he had reservations about ERA, which means
where do we come under the Constitution? There are certain
things about women that are not like men, and one of those is re-
production.

Senator HerLIN. Well, does he, in effect, parrot the views of the
President on those issues on abortion and the ERA?

Ms. SHIELDS. | believe that he holds those views, and I think that
they go much deeper than representing the President. I think they
are his views about women, and just as they are his views about
minorities, et cetera.

But | also believe that the reason that he was nominated to be
Chief Justice is because of his views on abortion.

Senator HEFLIN. Is the battleground for that the ballot box or the
Senate Judiciary Committee?

Mr. Levi. Well, Senator, the American people vote not just for
President, they vote for the Senators. And the beauty of the system
of checks and balances is creating that tension. And so if the Presi-
dent proposes one thing, the Senate can dispose in another
manner. And that is what it is all about.

Senator HEFLIN. You have a point there, sir.

That is all I have.

The CHAIRMAN. Mr. Levi, are you an officer in the National Gay
and Lesbian Task Force?

Mr. Levi. That is correct. I am executive director.

The CualRMAN. Executive director?

Mr. LeEvi. That is correct.

The CHAIRMAN. And how many members do you say you have?

$5-953 0 - 87 - 20
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Mr. Levi. We have about 10,000 members, and we also represent
various organizations around the country.

The CHAIRMAN. Ten thousand members?

Mr. Levi. Right.

The CHAIRMAN. I was interested in one statistic you gave, that
one-tenth of the population are gay or lesbian. I am shocked to
hear that if that is true. Are you sure that figure is correct?

Mr. Levi. Well, those are not my figures. Those are figures that
have been around for some 20 to 30 years. The Kensey Institute
first put forward that 10 percent of American adults are predomi-
nantly homosexual in their behavior. A much larger figure would
fall into the category of bisexual and those with relatively smaller
numbers of homosexual experiences.

The CHaIRMAN. Does your organization advocate any kind of
treatment for gays and lesbians to see if they can change them and
make them normal like other people?

Mr. Levi. Well, Senator, we consider ourselves to be quite
normal, thank you. We just happen to be different from other
people. And the beauty of the American society is that ultimately
we do accept all differences of behavior and viewpoint.

To answer the question more seriously, the predominant scientif-
ic viewpoint is that homosexuality is probably innate; if not innate,
then formed very early in life. The responsible medical community
no longer considers homosexuality to be an illness but rather some-
thing that is just a variation of standard behavior.

The CHAIRMAN. You do not think gays and lesbians are subject to
change? You do not think they could change?

Mr. LEvi. No more so, Senator, than heterosexuals.

The CHaIRMAN. You do not think they could be converted to be
like other people in some way?

Mr. LEvi. Well, we think we are like other people with one small
exception. And, unfortunately, it is the rest of society that makes a
big deal out of that exception.

The CHAIRMAN. A small exception. That is a pretty big exception.

Mr. Levi. Unfortunately, society makes it a big exception. We
wish it would not, and that is why our organization exists.

The CHaIRMAN. Well, we thank you all for coming and testifying.
And you are now excused.

Ms. SHieLps. Mr. Chairman, could I just say that I was honored
to be the first woman to speak in these 3 days of hearings.

The CHAIRMAN. Thank you very much,

Our next panel, Mr. Frank Askin, professor of law, Rutgers Uni-
versity; Mr. Gary Orfield, professor of political science, University
of Chicago; Mr. Craig Bradley, Indiana University—we have had
Mr. Craig Bradley already I believe—Mr. Norman Rosenberg; and
Ms. Melanne Verveer.

If you all four can be sworn.

Will the testimony given in this hearing be the truth, the whole
truth, and nothing but the truth so help you God?

Mr. ASKIN. Yes.

Mr. OrrFiELD. Yes.

Ms. VERVEER. Yes.

The CHAIRMAN. Is Mr. Rosenberg here? Mr. Craig Bradiey has al-
ready testified I believe. Mr. Orfield and Mr. Askin.





