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Melvin B. LAEBD, Secretary of Defense,
et aL, Petitioners,

•v.
Arlo TATUM et aL

• No. 71-288.
Oct. 10. 1972.

Memorandum of Mr. Justice REHN-
QUIST.

' Respondents ia this case have moved
that I disqualify nvself m = participa-
tion. While neither the Cc^rt nor any
Justice individually appears ever to
have done so, I have deU—ircd that it
would be appropriate for =e ta state the
reasons which hare led to nv decision
vrith respect to respondents' motion. In
BO doing, I do r.ot wish to rirrsst- that I
believe such a course would r-e desirabla.
or even appropriate in s r j but the
peculiar circumstances presort here.1

Respondents contend that bscause of
testimony which I gave c= i-ebalf of the
Department of Justice be::rs the Sub-

I. In a motics cf tcia-k'^u. ti»r» is cot
apt to be taytalzj akia to ii« "recor-l"
trhich suppUsj th« farmil rtiis for aJ-
judication in co»C Jitijated =irters. The
judge will presusablj t t » —or* about
the factual bocir^nnd cf zla fnrolve-
nent in matters -xbich f;r= ii? basis of
tus Dotioa this Co the ncTizta. but with
the pasaAse of aa? tia# sr all his recol-
lection will iai* sic*pt to ti* estfnt it is
refreshed b; trssicripts s = s u those

arailable here. If the c&tiia b*fors me
turned only oa d«pute-i I».=5al infer-
ence*, no purpose wouU i« *rrre-.l by my
detnilins my oira rect>1!e*ti-i of the rele-
vant facts. S:ac*. hoT*r-r. th» tailn
thrust of respcairsts' RO:1-TS is bj«*-J en
what sums to n< as Licorr-r: iat?rpr*ta-
tion of the c;r.':'-uU« sf=t=te. I b l̂iere
that this is t!:t «iwpt:ovij cax« where
an opinion is irarrnnr?<L
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committee on Constitutional Rights of the
Judiciary Committee of the United States
Senate at its hearings on ^Federal Data
Banks, Computers and the Bill of
Rights/' and because of other statements
I made in speeches related to this general
subject, I should have disqualified myself
from participating in the Court's con-
sideration or decision of this case. The
governing statute.is 28 U.S.C. § 455
which provides: ' -

"Any- justice or judge of the United
States shall disqualify himself ia any
case in which he has a substantial inter-
est, has been of counsel, is or has been
a material witness, or is so related to
or connected with any party or hi3 at-
torney as to render it improper, in h*3
opinion, for him to sit on the trial, ap-
peal, or other proceeding therein." •"

Respondents also cite various draft
provisions of Standards of Judicial Con-
duct prepared by a distinguished com-
mittee of the American Bar Association,
and adopted by that body at its recent
annual m***™*. Sircc I do" sot *«*u
these particular provisions as being ma-
terially different from the standards
enunciated in the congressional statute,
there is no occasion for me to give them
separate consideration.2

Respondents in their motions sum-
marize their factual contentions as .
follows:

"Under the circumstances' of the
instant case, Mr. Justice Rehnquist's
impartiality is clearly questionable be-

the Errin Subcommittee as an "expert
witr.e£3 for the Justice Department" on
the s^b;*ct of statutory and constitution-
al la-*- dialing with the authority of the
Executive Branch to gather information.
They are also correct in stating that
durinj the course of my testimony at
that hizr.-z, and on other occasions, I '
expressed aa understanding of the law,
as established by decided cases of this
Court srd cf other courts, which was
contrary to the contentions of re-
spondents in thU case.

Respeocarts' reference, however, to my
-"intiiss.:* knowledge of the evidence
underlying the respondents' allegations"
seems to —s to make a great deal of very
little. When one of the Cabinet depart-
ments of the Executive Branch is re-

. quested to srpply a witness for the con-
gressiGzz! cosiruttee hearing devoted to a
particular subject, it is generally con-
fronted with a minor dilemma. If it is
to send a witness with personal knowl-
edge of e^sry phase of the inquiry, there
will he sc* r^c spokesman but a dozen.
If it is to send one spokesman to testify
as to tha Department's position with re-
spect to the natter under inquiry, that
spokesman will frequently be called upon

. to deal cs& orJy with matters within bis
own particular bailiwick in the Depart-
ment, bet with those in other areas of the
DepartEiast with respect to which his
familiarity c a r be slight. I commented
on this fact in my testimony before
Senator Zrria's Subcommittee:

"As yea Eight imagine, the Justice
cause of his appearance as an expert . Depart^at, in selecting a witness to
witness for the Justice Department &-?/*! respocd to ycnr inquiries, had to pick
Senate hearings inquiring into "the
subject matter of the case, because of
his intimate knowledge of the evi-

. dence underlying the respondents' al-
legations, and because of his public
statements about the lack of merit in
respondents' claims."

Respondents are substantially correct
in characterizing my appearance before

someone who did not have personal
knowledge in every field. So I can
simply give you my understanding
. . . . " Hearings, p. 619.

There i3 oa» reference to the case of
Tatum v. Laird in my prepared statement
to the Snbcorazuttee, and one reference
to it in izy subsequent appearance during
a colloquy with Senator Ervin. The

2. See Executive Iteport No. 91-92, Olst Coas, 1st Sess, Xsdin&tion of Clement F. Hayn*-
worth. Jr.. pp. 10-11.

w s CL—iv»
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former appears as follows in the report-
ed hearings:

•However, in connection with the case
of Tatum v. Laird, now pending in the
U. S. Court of Appeals for the District
of Columbia Circuit, one print-out from
the Army computer has been retained
for the inspection of the court. It
will thereafter be destroyed." '

The second comment respecting the
case was in a discussion of the applicable
law with Senator Ervin, the chairman of
the Subcommittee, during my second ap-
pearance."

; . My "recollection is that the first time
I learned of the existence of the case of
Laird v. Tatum, other than having
probably seen press accounts of it, was at
the time I was preparing to testify as a
witness 'before the Subcommittee in
March 1971. I believe the case was then
being appealed to the Court of Appeals
by respondents. The Office of the
Deputy Attorney General, which" is
customarily responsible for collecting ma-.
terial from the various divisions to be
used in preparing the Department's
statement, advised me or one of my staff
as to the arrangement with respect to the
computer print-out from the Army Data
Bank, and it was incorporated into the
prepared statement which I read to the
Subcommittee. I had then and have now
no personal knowledge of the arrange-
ment, nor so far as I know have I ever
seen or been apprised of the contents of
this particular print-out. Since the
print-oat had been lodged with the Jus-
tice Department by the Department of
the Army, I later authorized its trans-
mittal to the staff of the subcommittee at
the request of the latter.

At the request of Senator Hruska, one
of the members of the Subcommittee, I
supervised the preparation of a memo-
randum of law which the record of the
bearings indicates was filed on Septem-
ber 20,1971. Respondents refer to it in
their petition, but no copy is attached,
and the hearing rccord3 do not contain
a. copy. I would expect such a memoran-
dum to have commented on the decision

of the Court of Appeals in Laird v.
Tatua, treating it along with other ap-
plicable precedents in attempting to state
what the Department thought the law to
be in this general area.

[1] FinaSy, I never participated,
eitisr of record or in any advisory
capacity, in the District Court, in the
Cccrt of Ajp-als, or in this Court, in the
government's conduct of the case of Laird
v. Tatu=.

Sespondests in their motion do not
explicitly relate their factual contentions
to the applicable provisions of 28 U.S.C.
§ 455. The so-called "mandatory" provi-
sions of that section require disqualifica-
tion of a Justice or judge "in any case in
whkh he has a substantial interest, has
bees of ccursH, [or] has been a material

[2] Since I have neither been of
co'jrse! nor Lave I been a material wit-
ness in Laird v. Tatum, these provisions-
are rot applicable. Respondents refer to'
a n^rsorandsa prepared in the Office of
Lefil Counsd for the benefit of Mr.
Jus-ce White shortly before he came on
the Court, relating to disqualification.
I reviewed it at the time of my con-
firmation hearings and found myselfjn
substantial agreement with i t Qljs
principal thrust is that a Justice De-
partment official is disqualified if he
either signs a pleading or brief or "if he
actively participated in any case even
thouja he did not sign a pleading or
briel" I agreeT) In both United State3
v. TJ=ited Sta£e3 District Court for
Eastern District of Michigan, 407 U.S.
297,92 S.Ct. 2125,32 L.Ed.2d 752 (1D72),
for which I was not officially responsible
in t ie Department but with respect to

' which I assisted in drafting the brief,
and u S & £ Contractors v. United
States. 406 U.S. 1, 92 S.Ct. 1411, 31
L.E<L2d 653 (1972), in which I had only
an advisory rcla which terminated im-
mediately prior to the commencement ol
the litigation, I disqualified myselfJ
Sires I did not have even an advisory role
in tha conduct of the case of Laird v.
Tatua. the application of such a rote
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11
would not require or authorize dis- •
qualification here.

This leaves remaining the so-called dis-
cretionary portion of the section, re-
quiring disqualification vhere the judge
"is so related to or connected with any
party or his attorney as to render it im-
proper, in his opinion, for him to sit. on
the trial, appeal, or other proceeding
therein." The interpretation and ap-
plication of this section 07 the various
Justices who have sat on this Court seem
to have varied widely. Tsa leading com-
mentator on the subject is John F. Frank,
whose two articles, Disqualification of
Judges, 56 Yale Law Journal 605 (1947),
and Disqualification of Jciges: In Sup-
port of the Bayh Bill, 35 Law and Con-
temporary Problems 43 (1370), contain
the principal commentary on the subject..
For a Justice of thi3 Cxirt who has
come from the Justice Department, Mr.

'Frank explains disqualification practices
as follows: . *

"Other i.ci<tlluu»lu^ between tne
Court and the Department of Justice,
however, might well be different. The
Department's problem is special be-
cause it is the largest lz? office in the
world and has cases by the hundreds of
thousands and lawyers by the thou-
sands. For the most part, the relation-
ship of the Attorney Geseral to most
of those matters is pnrel? formal. As
between the Assistant Attorneys
General for the various departmental
divisions, there is alscst no connec-
tion." Frank, supra, 35 Law &. Con-
temporary Problems, at 47.

Indeed, different Justices "srho have come
from the Department of Justice have
treated the same or very similar situa-
tions differently. In Schreiderman v.
United States, 320 U.S. US. 63 S.CL

.1333, 87 L.Ed. 17D6 (1943). a case
brought and tried during the time Mr.
Justice Murphy was Attorney General,
but defended on appeal coring the time
that Mr. Justice Jackson was Attorney
General, the latter disqualified himself
but the former did not. S2J U.S., at 207,
63 S.Ct, at 1375.

I have no hesitation in concluding that
my total lack of connection while in the
Department of Justice with the defense
of the case of Laird v. Tatum does not
suggest discretionary disqualification
here because of my previous relationship
with the Justice Department.

[3] / However, respondents also con-
tend that I should disqualify myself be-
cause I have previously expressed in pub-
lic an understanding of the law on the
question of the constitutionality of gov-
ernmental surveillance.^ While no provi-
sion of the statute s*ets out such a pro-
vision for disqualification in so many
words, it could conceivably be embraced
within-the general language of the dis-
cretionary'clause. Such a contention
raises rather squarely the question of
whether a member of this Court, who
prior to his taking that office has ex-
pressed a public view as to what the law
is or ought to be should later sit as a-
judge in a case raising that particular
question. The present disqualification
statute applying to Justices of the Su-
preme Court ha3 been on the books only
since 1943, but its predecessor, applying
by its terms only to district court judges,
was enacted in 1911. Chief Justice
Stone, testifying* before the Judiciary
Committee in 1943, stated:

"And it has always seemed to the
Court that when a district judge could
not sit in a case because of his previ-
ous association with it, or a circuit
court of appeals judge, it was our
manifest duty to take the same posi-
tion." Hearings Before Committee on
the Judiciary on H.R. 2803, 7Sth
Cong., 1st Sess. (1943), quoted in
Frank, supra, 56 Yale Law Journal, at..
612.

My impression is that none of the for-
mer Justices of this Court since 1911
have followed a practice of disqualifying
themselves in cases involving points of
law with respect to which they had ex-
pressed an opinion or formulated policy
prior to ascending to the bench.

Mr. Justice Black while in the Senate
was one of the principal authors of the
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Fair Labor Standards Act; indeed, it is
cited in the 1970 edition of the United
States Code as the "Black-Connery Fair
Labor Standards Act." Not only did he
introduce one of the early versions of the
Act, but as Chairman of the Senate La-
bor and Education Committee he presid-
ed over lengthy hearings on the subject
of the bill and presented the favorable
report of that Committee to the Senate. .
See S.Rep.No.884, 75th Cong., 1st Ses3.
(1937). Nonetheless, he sat in the case
which upheld the constitutionality of
that Act, United States v. Darby, 312
U.S. 100, 61 S.CL 451, 85 L.Ed. 609
(J.941), and in later cases construing it, •
including Jewel Ridga Coal Corp. v. Local '
6167, USIW, 325 U.S. 161, 65 S.Ct. 1063,
89 LJEd. 1534 (1945). In the latter case,
a petition for rehearing requested that
he disqualify himself because one of his
former law partners argued the case,,
and Justices Jackson and Frankfurter
may be eaid to have implicitly criticized
him for failing to do so.3 -But to my
knowledge his Senate role with respect
to the Act was never a source of criti-
cism for his participation in the above
cases.

Justice Frankfurther had, prior to
coming to this Court, written extensively
in the field of labor law, "The Labor -
Injunction" which he and Nathan Green
co-authored was considered a classical
critique of the abuses by the federal
courts of their equitable jursdiction in
the area of labor relations. Professor
Sanfcrd H. Kadish has stated:

!The book wa3 in no sense a disin-
terested inquiry. Its authors* commit-
ment to the judgment that the labor
injunction should be neutralized as a
legal weapon against unions give3 the
book its energy and direction. It is,
then, a brief, even a 'downright brief
as a critical reviewer would have it."
Kadish, Labor and the Law, in Felix
Frankfurter The Judge 165 (W.
Mendeison ed. 1054).

3. Si* denial of petition for r*l<enrinj; In
Jewel Riilge Co-il Corp. v. Local C107.

v. 325 U.S. 507. 65 S.Cc. 1550. 89

Justice Frankfurter had not only pub-
licly expressed hu vievs, but had when
a law professor played an important,
perhaps dominant, part in the drafting
of the Norris-LaGeardia Act, 47 Stat. 70,
29 U.S.C. §§ 101-115. This Act was de-
signed by its proponents to correct the
abusive use by the fecerd courts of their
injunctive powers in labor disputes. Yet
in addition to sitting is one of the lead-
ing case3 interpreting the scope of the
Act, United States v. - Hutcheson, 312
U.S. 219. 61 S.Ct. 453, 85 L.Ed. 788
(1941), Justice Frankfurter wrote the
Court's opinion. ' "

Justice Jackson i s McGrath v. Krist-
ensen, 340 U.S. 162/ 71 S.Ct 224, 95 L.
Ed. 173 (1S50). participated in a case
raising exactly the saise issue which he
had decided as Attorney General (in a
way opposite to th2t in which the Court
decided it). 340 U.S., at 176, 71 S.Ct., at
232. Jlr. Frank not63 that Chief Justice
Vin3on, who h2d besn active in drafting
and preparing tax legislation while a
member of the House of Representatives,
never hesitated to sit in cases involving
that legislation when he was Chief Jus-
tice..

Two years before he was appointed
Chief Justice of this Court, Charles Ev-
ans Hughes wrote a book entitled The
Supreme Court of tee United States (Co-
lumbia University Press, 1928). In a
chapter entitled "Liberty, Property, zni
•Social Justice" he discussed at some
length the doctrine expounded in the
case of Adkin3 v. Children's Hospital,
261 U.S. 525, 43 S.Ct. 394, 67 L.Ed. 785
(1922). I thir.k that one would be war-
ranted in saying that he implied some
reservations about the holding of that
case. See pp. 205, 209-211. Nine years
later, Chief Justice Hughes authored the
Court's opinion in West Coast Hotel Co.
v. Parrish, 300 U.S. 379. 57 S.Ct. 573,
81 L."Ed. 703 (1937). in which a closely
divided Court overruled Adkins. I have
never heard any suggestion that because

l. 2007 (IW3) (Jaclu.m. 3., conmr-
ring).
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of his discussion of the subject in his
book he should have recused himself.

Mr. Frank summarizes his view- of Su-
preme Court practice as to disqualifica-
tion in the following words: -

**In short. Supreme Court Justices dis-
qualify when they have a dollar inter-
est; when they are related to a party
and more recently, when they are re-
lated to counsel; and when the par-
ticular matter was in one of their for-
mer law offices during1 their associa-
tion; or, when in the government,
they

counsel for Xrutaiisea would have pre-
ferred not to ar^u* lefore i lr. Justice
Jackson;* thii co^ns*! for the United
States would Lave preferred not to argue
before Mr. Justice Frankfurter; and
that counsel for TTest Coast Hotel Co.
would have preferred a Court which did
not include Chief Justice Hughes.

The Term of z'zls Court just past bears
eloquent witness to tie fact that the Jus-,
tices of thi3 Cozri, each seeking to re-
solve close and difffcuJt questions of con-
stitutional ict^rpratadoa, do not reach
identical resales. The differences must
be at least in &-.•=» part due to differing

dealt with the precise matter
arid particularly with Uie precise case;
otherwise, generally no?—franfcr*t«- Jurisprudent or jribaophical propen-
•pra, do Law & Contemporary Prob- S l t i e s - . - ..

• Mr. Justice Dc=gia3* statement about
federal district j-c£?£3 in hi3 dissenting
opinion in Charier T. Judicial Council,
398 U.S. 74, 1ST, £3 S.Ct. 1648, 1681. 26
L.Ed.2d 100.(l?70;t striies me as being

.̂  lems, at 50.

" Not only is the sort of. public state-
ment disqualification upon which re-
spondents rely not covered by the terms
of the applicable statute, then, but it
does not appear to me to be supported
by the practice of previous Justices of
this Court. Sin*, th-re is little control-
ling authority on the subject, and since
under the existing practice of the Court
disqualification has been a matter of in-
dividual decision, I suppose that one who
felt very strongly that public statement
disqualification is a highly desirable
thing might find a way to read it into
the discretionary portion of the statute
by implication. I find little to commend
the concept on its merits, however, and I
am,, therefore, not disposed to construe
the statutory language to embrace it.

I do not doubt that a litigant in the
position of respondents would much pre-
fer to argue his case before a Court none
of whose members had expressed the
views that I expressed about the relation-
ship between surveillance and First
Amendment rights while serving as an
Assistant Attorney General. I would

.think it likewise true that counsel for
Darby would have preferred not to have
to argue before Mr. Justice Black; that

4. Tho fart that Mr. Justice Jackson re-
vered hi* curlier opinion after sitting in
Kristen*en does not urea to me to bear
©a tho disqualification iuue. A judse

equally true of tts Justices of this
Court: -

"Judges are sot fungible; they cover
the constitutional spectrum; and a
-particular jud^s-'s emphasis may make
a world of difference when it comes'
to rulings oc evjiera, the temper of
the courtrooir, t ie tc!arance for a prof-
fered defense, and ti»_like. Lawyers
recognize this -ar-en they talk about

• 'shopping* for z i^izz; Senators rec-
ognize this wlea thsj are asked to
give their 'advice arc* consent' to judi-

' cial appointments; laymen recognize
this when they appraise the quality
and image of t i e judiciary in their
own community.**

Since most Justices come to this bench
no earlier than their middle years, it
would be unuscal if they had not by
that time formulaic at least some tenta-
tive notions which vrould influence them
in their interpreit'.ics of the sweeping
daus»3 of the Constitution and their
interaction with ore a-.other. It would
be not merely unusual, but extraordi-

will usually be r^rT-^^ &> oaTs* any »>«-
ci.sion as to i!U-rc^:5>.2t:o:i before r»neh-
In^ un.v detrnslra^a SJ to how be will

•vote if he does sit.



259

14 93 SUPP.21I3 COURT REPORTED

nary, if they had not at least given
opinions as to constitutional issues in
their previous legal careers. Prcof that
* Justice's mind at the time he joined the -
Court was a complete tabvla rc3a in the
area of constitutional adjudication would
be evidence of lack of qualification, not
lack of bias.

'. Yet'whether these opinions have be-
come at all widely known may depend
entirely on happenstance. With respect
to those who come here directly from
private life, such comments or opinions
may never have been publicly uttered.
But it would be unusual if those coning
from policy making divisions in the Ex-
ecutive Branch, from the Senate or
House of Representatives, or fro:n posi-
tion3 in state government h2d not di-
vulged at least some hint of their general
approach to public affairs, if not r? to
particular' issues of law. Indeed, the
clearest case of all is that of a Justice
who comes to this Court from a lower
court, and has, while sitting as a judge
of the lower court, had occasion to pass

^ on an issue which later comes before this
Court. No more compelling pr?—pie
could be found of a situation in which a
Justice had previously committed him-
self. Yet it is not and could not ration-
ally be suggested that, so long as the
cases be different, a Justice of this Court
should disqualify himself for that rea-
son. See, e. g., the opinion of Mr. Jus-
tice Harlan, joining in Lewis v. Manu-
facturers National Bank, 364 U.S. 603,
610, 81 S.Ct. 347, 350, 5 L-Ed^d 323
(1961). Indeed, there is weighty au-
thority for thi3 proposition even when
the cases are the same. Justice Holmes,
after his appointment' to thi3 Court, sat
in several cases which reviewed decisions
of the Supreme Judicial Court of Massa-
'chusetts rendered, with his participation,

8. In terms of propriety, rather than dis-
qualification, I would distinguish <;aite
sharply between A public statement ca<i*
prior to nomination for the b'och, oa the
one hand, and a public statement mac* by
• nominee to the bench. For the latter
to express any but tbe cost general ob-
Mrratioa about the law woald

while he was Chief Justice of that court.
See Worcester v. Worcester Consolidated
Street R. Co., 106 U.S. 539, 25 S.Ct. 327,
49 L.Ed. 591 (1905), reviewing. 182
Mass. 49. 64 N.E. 581 (1902); Dunbar
v. Dunbar, 190 U.S. 340, 23 S.Ct. 757,
47 L.Ed. 1034 (1903), reviewing, 180
Mass. 170, 62 N.E. 248 (1901); Gliddsn
v. Harrington, 189 U.S. 255, 23 S.Ct.
674, 47 L.Ed. 793 (1903), renewing, 179
Mass. 486, 61 N.E. 54 (1901); and Wil-
liams v. Parker, 188 U.S. 491, 23 S.Ct.
440, 47 L.Ed. 559 (1903), reviewing, 174
Mass. 476, 55 NJ3. 77 (1899).

Mr. Frank sums the matter up this
way: .

"Supreme Court Justices are strong
minded men, and on the general sub-
ject matters which come before then,
.they do have propensities;, the course •
of decision cannot be accounted for in
any other way." Frank, supra, 35
Law &. Contemporary Problems, at 45.

The fact that some aspect of these
propensities may have been publicly ar-
ticulated prior to coming to this Court
cannot, in my opinion, be regarded 23
anything more than a random circum-
stance which should not by itself form a
basis for disqualification.5

• _ Based upon the foregoing analysis, I
conclude that the applicable statute does
not warrant my disqualification, in this
case. Having so said, I would certainly
concede that fair minded judges might
disagree about the matter. If all doubt3
were to be resolved in favor of disquali-
fication, it may be' that I should dis-
qualify myself simply because I do re-

. gard the question as a fairly debatable
one, even though upon analysis I would
resolve it in favor of sitting. -

[4,5] Here again, one's course of ac-
tion may well depend upon the view he

that. In order to obtain favoreble consid-
eration of t b nomination, he deliberately
was announcing in advance, without bene-
fit of judicial oath, briefs, or arsuaent,
how ha woul'l decide a particular ques-
tion that Dijht come before him as a
judge.
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takes of the process of disqualification, is, of coarse, that the principle of law
Those federal courts of appeals which nresentsd by the case is left unsettled.
have considered the matter have' unani- /The undesirability of such a disposition
mously concluded that a federal judge Ms obviously not a reason for refusing to
has a duty to tit where not disqualified disqualify oneself where - in fact one'
which is equally as strong as the duty .deems bJmse?f disqualified, but I believe
to not git where disqualified. Edwards .. it is a reason for not "bending over back-
T. United States, 334 F.2d 360, 362 (CA5" wards" iftjorder to d*em one's self dis-
1064); Tynan v. .United States, 126 US. .qualified. \
App.D.C. 206, 376 R2d 761 (1967); In •„,„ ^ t -
re Union Leader Corporation, 292 F.2d
881 (CA1 1961); Wolfson v. Palmieri,
396 F.2d 121 (CA2 1968); Simmons v.
United States, 302 FJ2d 71 (CA3 1962);
United States v. Hoffa, 382 F.2d 856
(CA6 1967); Tucker v. Kerner, 186 F.2d
79 (CA7 1950); Walker v. Bishop, 408
F.2d 1378 (CA8.1969).- These cases
dealt with disqualification on the part
of judges of the district courts and of _ ^ , £ 1 ^

' the courts of appeals. I think that the
policy in favor of the "equal duty" con-
cept is even stronger in the case of a
Justice of the Supreme Court of the
United States. There is no way of sub-
«t'f"t":yj Justices wu llils Court as one
judge may be substituted for another in

The prospect of affirmance by an
equally divided Court, unsatisfactory-
enough in a single case, presents even
more serious problems where companion
cases reaching opposite results are heard
together here. During the six months
in which I hare sat as a Justice of this
Court, there were at least three such in-
stances.' Since one of the stated reasons
for granting certiorari 13 to resolve a

federal courts or
state courts, the frequency of such in-
stance is not surprising. Yet affirm-
ance of each of sach conflicting results
by an equally divided Court would lay
H™*7« "C22 ru!s i s Alien*, and another
rule in Kome"* with a vengeance. And'
since the notion of "public statement"

the district courts. There is no higher d i s q u a l i f i c a ; i o i l w 2 s i c h z understand re-
court of appeal which may review an
equally divided decision of this Court
and thereby establish the law for our
jurisdiction. See, e. 0 , Tinker v. Des
Moine3 etc. School District, D.C, 258 F.
Supp. 1971, affirmed by an equally di-
vided court, 383 F.2d 938 (CA8 1957),
certiorari granted and judgment ' re-
versed, 393 U.S. 503, 89 S.Ct. 733. 21

. L.Ed.2d 731 (1969). While it can seldom
be predicted with confidence at the time
that a Justice addresses himself-to the
issue of disqualification whether or not
the Court in a particular case will be
closely divided, the disqualification of
one Justice of this Court raises the possi-
bility of an affirmance of .the judg-
ment below by an equally divided Court.
The consequence attending such a result

••. Braozbarc v. Haj-<n. In re Pnppns, an<l
United Scites v. CaUlwell, U.S. ,
02 S.Cf. 264ti, 33 L.Ett.2.1 C2»> (1972).
Ceibanl v. United States anil United
States v. Exnn. U.S. . 82 S.Ct."
2337, 33 X..E<L2d 179 (1072). Eran»-

spondents to advance appears to have no
ascertainaz'.e tizie limit, it is Question-
able when or if such an unsettled state
of the law could be resolved. .

[6] The oath prescribed by 28 U.S.C.
§ 453 which is taken by each person up- '
on becoming a member of the federal
judiciary requires that* he "administer
justice without respect to perscrj, and
do equal right to the poor and to the
rich," that he "faithfully and impartially
discharge and perform all the duties in-
cumbent upon [him] -. . . agreeably
to the Constitution and laws of the
United States." Every litigant is enti-
tled to have his case heard by a judge
mindful of this oath. But neither the
oath, the disqualification statute, nor
the practice of the former Justices of

vi!Ie-Vam!*ri>arsb Airport Authority !>:<-
tri«-e v. IVJta Airiia^a Ice. asJ Northeast
Airlinw IEC. T. N>-W Har?>*Sit>? Atni-
nnurir-s Com=;L-iu>n. 405 U.S. TOT. 02
S.Ct. 1543. 31 J_E<!iM C2O (1072).
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this Court guarantee a litigant that each
judge will start off from dead center
in his willingness or ability to reconcile
the opposing arguments of counsel with
his understanding of the Constitution
and the law. That being the case, it is
not a ground for disqualification that a
judge has prior to his nomination ex-
pressed his then understanding of the
meaning of some particular provision of
the Constitution.

Based on the foregoing considerations,
X conclude that respondents' motion that
I disqualify myself in this case should
be, and it hereby is denied.7

* Motion denied.




