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Memorandum of Mr, Jurtize REHN-
QUIST. Lo

* Respondents in this case tave mmoved
that I disqualify myself iri= participa-
tion, While peitker the Co=t nor any
Justice individually eprze~s ever to
have done so, I heve detz=ized that it
would be approp=iate for m¢ %y siate the
reasons which kave led to =y decision
with respect to respondezts’ —ation. In
50 doing, I do not wish to =ugrest thatl
believe such & course woull 22 dosirabla.
or even approprizie jr zzr but the
peculiar circumsionces presszt herel
Respondents contend thzt because of
timony whick I gave ¢ tzzalf of the
Depariment of Justice ta2fire the Sub-

b. In a motica ef tEiy- ki, ttace is pot
apt to be easrrzy akia o e “recor]”
which supplies txe farrual txsls for ol
Judication in o Jidgated maters. The
Judze will pressmably k- —ore about
the factual botkempnod of :is fovolves
ment lo mattery which £5= =+ basia of
the motion thas Jo the =ovz=m, bat with
the passage of xa7 tisse 29 &1) ki recol-

; lection will fada 2zcept to thy extent it iy

refreshed by tradaeripis s==b 23 thoye

‘available here. X the metta before ma
turned ooly o2 Qisputei fexwal jcfers
tooes, no purpae woull e sl by oy
detnlling my o2 recollectis= of the rele-
vant focts. Siate, boweter, the main
thrust of respeadenty’ motlos is based on
what seems 0 ©e ab {neurses fnverpreta.
tion of the pprliculle srarmse, T balieve
that this I3 tha exceptions! caw where
an opinion Is warranted,
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committee on Constitutional Rights of the
Judiciary Committee of the United Statea
Senate at its hearings on “_Tederal Data
Banks, Computers and the BRill of
Rizhts,” and because of other statements
I made in speeches related to this generel
subject, I should have disqualified myself
from participating in the Court’s econ-
sideration or decision of this case, Tke
governing statute is 28 U.S C. § 435
which provides: -

*“Any- justice or judge of the United
States shall disqualify himself in any
case in which he has a substantial inter-
est, has been of counsel, is or has been
a material witness, or is so related to
or connected with any party or his at-
torney as to render it improper, in his
opinion, for him to sit on the trial, ap-
pea), or other proceeding therein.” - B

Respondentas also cite various draft
provisions of Standards of Judicial Con-
duct prepared by a2 distinguished com-
mittee of the American Bar Association,
and adopted by that bedy at its recent
annual westing.  Sines T30 nol scad
these particuhr provisions as being ma-
terially different from the standards
enunciated in the congressional statute,
there is no occasion for me to give them
separate consideration®

Respondents it their motions sum-

marize their factuzl conteptions as,

follows:

“Under the circumstances of the
instant case, Mr. Justice Rehnquist's
impartiality is clearly questionable be-
eaus= of his appearvance as an expert

the Erwiz Scbcommittee as an “expert
witr:zss for the Justice Department” on
the s=%7act of statutory and constitution-
al Iaw daaling with the authority of the
ExecutZte Branch to gather information.
They az-e 2lso correct in stating that
duriaz tz2 course of my testimony at
that Ea2:izz, and on other occasions, I”
expressid 2n understanding of the law,
as estz=siad by decided cases of this
Court zx2 cf other courts, which was
contrarr to the contentions of re-
spondexis iz this case,

Respondaznts’ reference, however, to my

“intimze krowiedge of the evidence

underizizz t:e respondents’ allegations™”
aeams o == to make 2 great deal of very
little. Wtexz one of the Cabinet depart-
ments of tke Erecutive Branch is re-

. quested to sTpply a witness for the con-

.

gressioz=z! committee hearing devotedtoa
particular subject, it is generally con-
fronted w3 2 minor dilemma. If it is
to send 2 witzess with personal knowl.
edge of emerT phase of the inquiry, there
will he wod eme suokesman but a dozen.
If it is T2 secd one spokesman to testify
as to tka Depa.rtment's position with re-
spect to 2+ malter under inquiry, that
apokesceza will frequently be called upon

. to deal £t oxly with matters within his

own particzlar bailiwick in the Depart-
ment, bt with those in other areas of the
Departroezt with respect to which his
familiarity tmasy be slight. I commented
on this fzrt in my testimony before
Sepator Zrvia’s Subcommittes;

“As you m.i:ht imagine, the Justice
Deparscsnt, in selecting 2 witness to

witness for the Justice Department. 28]/ respo=a io Feor inquiries, had to pick

Senate hearings inquiring into-the
subject matter of the case, because of
his intimate knowledge of the evi-
. derce underlying the respondents’ al-
legations, and because of his public
statements about the lack of merit in
respondents® ¢laims.”

itespondents are substantially correct
in characterizing my appearance bafore

someo=z w2o did not have personal
knowledze in every field. So I e2n
#imply give you my understanding
™ Hearings, p. 619.

There i3 ooz reference to the case of
Tatum v. Lzird in my prepared statement
to the Snkcommittee, and one reference
to it in 7 szbsequent appearance during
& colloq':;.' with Senator Ervin, The

2. See Execotive Iteport No. 91-0" pist Cong, Jst Seu.. Nozmiaation of Clement F. Hayna-

worth, I, pp. 10-11,
DS CelVa
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former appears as follows in the report-

od hearings:
~However, in connection ‘with the czde
of Tatum v, Laird, now pending in the
U. S. Court of Appeala for the District

_ of Columbia Circuit, one print-out from
the Army computer has been rotained
for the inspection of the court. It
will thereafter be destroyed.” -

The second comment respecting the
case was in a discussion of the applicable
law with Senator Ervin, the chairman of
the Subcommittee, during my second ap-
pearance.”

. My recollection is that the first time
I learned of the existence of the case of
Laird ¥. Tatum, other than having
probably seen press accounts of it, wasat
the time I wes preparing to testify as a

_ witness - before the Subcommittee in
March 1971, 1 believe the case was then
being 2ppealed to the Court of Appeals
by respendents. The Office of the
Depuly Attormey General, which is

customarily responsible for eollecting ma-.

terial from the various divisions to be
used In preparing the Department’s
statement, advised me or one of my staff
as to the arrangement with reapect to the
computer print-out from the Army Data
Bank, snd it was incorporated into the
prepared statement which I read to the
Subcommittee. I had thes and have now
no personzl knowledge of the arrange-
ament, nor so far as I know have I ever
seen or been apprised of the contents of
this particular print-out. Since the
print-oat had been lodged with the Jus-
tice Department by the Department of
the Army, I later authorized its trans-
mittal to tha staff of the subcommittiee at
the request of the latter.

At the requeat of Senator Hruska, one
of the members of the Subcommittee, I
gupervisal the preparation of 2 memo-
randum of law which the record of the
bearings jadicates was filed on Septem-
ber 20, 1971, Respondents refer to it in
their petition, but no copy iz attached,
and the hsaring recorda do not contain
& copy. I would expect such & memoran-
dum to have corumented on the decision

* 93 SUPRENE COUZT PEPOZTER

of tte2 Court of Appeals in Laird v
Tatcm, tresting it along with other ap-
pilteble precedents in attempting to state
wizt the Dapartment thought the Jaw to
be iz this general area.

" [1) Finaly, 1 never participated,
eier of record or in any advisory
c2;ecity, in the District Court, in the
Cozrt of Apz2als, or in this Court, in the
goTerament's conduct of the case of Laird
v. Tatu=,

Raspondents jn their motion do not
ex;licitly relsle their factua} contentions
to e applicedle provisions of 28 T.S.C.
$ 435. Tta so-called “mandaton* provi-
sio=s of tkat section require disqualifica-
ticz of & Justice or judge “in any case in

‘whizh ha hes a substantial interest, has

beea of couzsad, [or] has been a rnaterial
witcass |, .

23 since 1 Ekave neither been of
couzs2] nor kave I been a materie] wit-
mess in Le'rd v. Tatum, these provisions
sre not applicsble. Respondents refer to”
& msmorandTm prepared in the Office of
Legz)l Courtel for the benefit of Mr.
Jussea Whits sho*tly before he came on
the Court, relzting to disqualification.
1 reziewed it at the time of my con-
fir=ztion bearings and found myself i
subsiantial agreement with it [ 1
priacipal thrust is that a Justice De-
part—ent offizial is disqualified if be
eitber sigos 2 pleading or brief or “if he
ectively participated in any case even
thouzh te did_pot sign a pleading or
briet” 1 azre‘§ In both United States
v. U=ited Sizfes District Court for
Eastan District of Michigan, 407 U.S.
297, 22 §.Ct. 2125, 82 L.Ed.2d 752 (1972),
for which I wzs not officially respoasible
in th2 Depariment but with respect io

“which I assisted in drafting the brief,

2nd is S & E Contractors v, United
Stzizz, 476 TS, 1, 92 S.Ct 1412, 81
L.E223 58 (1972), in which I had only

‘an s.:.’x‘i:-ory rele which terminated im-

mediztaly prior to the commencement oﬁ
the Lt-*a.m':, I disqualified my self
Sirza 1 did not have even an advisory role
in the conduct of the case of Laird v.
Tatum, the application of such a role
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would pot require or asuthorize dis--

qualification here.

This Jeaves remainicg tZe so-called dis-
eretionary portion of tt2 section, re-
quiring disqualificalion wiere the judge
*is so related to or conmacted with any
party or his attorney 2s io recder it im-
proper, in his opinion, for him to sit.on
the trial, sappeal, or oftzr proceeding
therein.” The interpreiation and ap-
plication of this sectinn b7 the various
Justices who have sat on tis Court seem
to have varied widely. TEa leading com-
mentator on the subject is John P, Frank,
whose two articles, Diszgmalification of
Judges, 56 Yele Law Jonrzal 605 (1947),
and Disqualification. o J=2zes: In Sup-
port of the Bayh Bill, 35 Law and Con-
temporary Problems &3 {1370), contain-
the principal commentary oa the subject.,
For a Justice of this Ciurt who has
come from the Justice Depzriment, Mr.
'Frank explains disqualificetion practices
as follows: ; -

*OWar  adlatiouwsiizs  Detween  the
Court and the Depart=et of Justice,
however, mnight well be &#ferent. The
Department’s problem i3 special be-
cause it is the largess ko= office in the
world and has cases by L= hundreds of
thousands and lawyers by ‘the thou-
sands. For the moat pary, the ralation-
-ship of the Attorpey Gezaral to most ~
of those matters is parels formal. As
- between the Assistact Attorneyd
General for the various dzpartmental
divisions, there is zlmost no connec-
tion.” Frank, supra, 35 Law & Con-
temporary Problems, at £7.

Indzed, different Justices ko have come
from the Depariment of Justice have
treated the same or very similar situa-
tions differently. In Sckzeiderman v.
United States, 320 U.S. 118, 63 S.CL
1333, 87 L.Ed. 1796 (1943), a case
brought and tried durinz tke time Mr.
Justice Burphy was Attirnevr General,
but defended on 2ppeal écring the time
that Mr. Justice Jackson was Attorney
General, the latter disqua’ified himself
but the former did pot, 220 TS, at 207,
63 5.Ct., at 1375.

. eretionary “clause.

I have no hesitation in concluding that
my total lack of connection while in the
Department of Justice with the defense
of the case of Laird v. Tatum does not
suggest discretionary disqualification
here because of my previous relationskip
with the Justice Department.

(3] E{owwer, respondents also con-
tend that I should disquelify myseli be-
cause I have previoualy expressed in pub-
lic an understanding of the Yaw on the
question of the constitutionality of gov-
ernmental surveillance. | While no provi-
sion of the statute dets out such a pro-

_vision for disqualificetion in so mazny

words, it could conceivably be embraced
within-the general language of tha dis-
t Such a contentica
raises rather aquarely the gquestion of
whether a member of this Court, wko
prior to his taking that office has ex-
pressed a public view as to what the law
is or ought to be should later sit as a-

. Judge in a case raising that particular

question. The present disqualification

statute applying to Justices of the Su-

preme Court has been on the books only

since 1948, but its predecessor, applying

by its terms only to district court judges,

was enacted in 1911. Chief Justice

Stone, testifying before the Judiciary
Committee in 1943, stated:

“and it has always seemed to the
Court that when a district judge could
not sit in a cage bacause of his previ-
ous association with it, or a circuit
court of appeals judge, it was our
manifest duty to take the same posi-
tion.” Hearings Before Committee on
the Judiciary on H.R. 2808, %75tk
Cong., Ist Sess. (1943), quoted in
Frank, supra, 56 Yzle Law Journal, at ..
612,

My impression is that none of the for-
mer Justices of this Court since 1911
have followed a practice of disqualifying
themselves in cases involving points of
law with respect to which they had ex-
pressed &n opinion or formulated policy
prior to ascending to the bench.

Mr. Justice Black while in the Senate
was one of the principal authors of the
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Fair Labor Standards Act; indeed, it is
cited in the 1970 edition of the United
States Code as the “Black-Connery Fair
Labor Standards Act.” Not only did he
introduce one of the early versions of the
Act, but as Chairman of the Sepate La-
bor and Education Committee he presid-
ed over lengthy hearings on the subject
of the bill and presented the favorable

report of that Committee to the Senate..

See 5.RepNo.884, T5th Cong., 1at Sess.
- {1937). Nonetheleas, he sat in the case
which upbeld the conatitutionality of
that Act, United States v. Darby, 312
U.S. 100, 61 S.Ct.. 431, .85 LEd. 609

{1941), and in later cases construing it, -
including Jewel Ridge Coal Corp. v. Local -

6167, UMW, 323 U.S. 161, 65 S.Ct 1083,
89 L.Ed. 1534 (1945). In the latter case,
a petition for rehearing requeated that
he disqualify himself because one of his

former law pa.rtne*-s argued the case,.

and Justices Jackson and Frankfurter
may be eaid to bave implicitly criticized
him for failing to do 203 -But to my
- knowledgze his Senate role with respect
to the Act was never a source of criti-
cism for his participation in the above
cases.

Justice Frankfurther had, prior to
eoming to this Court, written extensively

in the field of labor law. *“The Labor.

Injunction” which he and Nathan Green
eo-authored was considered a classical
eritique of the abuses by the federal
courts of their equitable jursdiction in
the area of labor relations. Professor
Sanford H. Kadish has stated:

*The book was in ne sense & disin-
terested inquiry, Its authors’ commit-
ment to the judgment that the Izbor
injunction should be neutralized as a
legal weapon pgainst unions gives the
book its energy and direction. It is,
then, a brief, even a ‘“downright brief®
as & eritical reviewer would have it"
Kadish, Labor and the Law, in Felix
Frankfurter The Judge 165 {W.
Bendelson €d. 1964).

3. Bee denial of petition for tehearing in
Jewel Ridge Cinl Corp. v, Local GIUT,
UCILW, 323 U.5. 8§77, 63 5.Ct, 1350, §9

93 SUPREME COURT REPORTER

Justice Frapkfustzs kad not only pub-
licly expressed his viaws, but had when
& Jaw professer pleyed an importan:,
perhaps dowminant, part ia the drefting
of the Norris-LaGuardia Act, 47 Stat. 70,
29 U.S.C. §§ 101-115. This Act was de-
signed by its propananis to correct the
abusive use by the fed=ral courts of their
injunctive powers in labor disputes. Yet
in addition to sitting in ene of the lead-
ing cases interpreticz the scope of tke
Act, United States v.- Hutcheson, 312
U.S. 219, 61 S.Ct. 432, 853 LE&. 488
{1941), Justica Frack{urter wrote the
Court's opinion.

. J\sshce Jackson in McGrath ¥. Krist-
engen, 340 U.S. 162,71 S.Ct. 224, 85 L.
Ed. 173 (1550), participated in a case
ratsing exactly tke sawe issue which ke
had decided as Attormsy General (i a
way opposite to tEzt in which the Court
decided it). 240U.E, at 176, 71 S.Ct,, at

- 222 Mr. Frank notes that Chief Justice

Vinson, who had been 2¢tive in drafting
and preparing tezx leyistation while 2
member of the House of Representatives,
never hesitated to sit fn cases invelving
that legislation whea be was Chief Jus-

“tice..

Two years before he was appointed
Chief Justice of this Court, Charle; Ev-
ans Hughes wrote a book ectitled The
Supreme Court of tte United States (Co-
Jumbia University Press, 1923). Io a
chapter entitled “Libarty, Propertr, and
Sccial Justice” ke @Qiscussed at some
length *he doctrize expounded in the
case of Adkina v. Children’s Hospital,
261 U.S. 525, 43 S5.Ct. 394, 67 L.Ed. 785
€1922). I thirk thet one would be war-
ranted in saying that ke implied some

- reservations aboul the holding of that

case. Sea pp. 205, 209-211, Nine years

" loter, Chief Justice Hughes authored the

Court's opinicn in Wast Coast Hotel Co.
v, Parrish, 300 U.8. 379, 57 S.Ct. 573,
81 L'Ed. 703 (1937), in which 2 closely
divided Court overrulad Adkins. 1 have
never heard any s:sgestion that because

L.Ed 2067 (1243) (Jacksen. J coneae
ring).
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of his discussion of the aubject -in his
book he should kave recused himself,
" Mr. Frank summarizes his view of Su-
preme Court practice a3 to disqualifica-
tion in the fgllowing words: -

*In short, Supreme Court Justices dis-

qualify when they have a dollar inter-
est; when they are related to a party

and more recently, whea they are re-

Iated to counsel; and when the par-
ticular matter was in one of their for-
mer law offices during their associa;
tion; or, when iv the government,

they dealt "with the precise matter -

“ENd particalarly With Qe prevtss eass;
othtFwise, generally no.

pra—o—aw—&—Contemporary Prob--

_ lems, at 50.

" Not ‘only is the sort.of. public state-
ment disqualification upon which re-
spondents rely not covered by the terms
of the applicable statute, then, but it
does not appear to me to be supported
by the practice of pnm‘ous Juatices of
this Court. Sinre thars ie ¥ttlo sapicsl-
Ting euthority on the subfect, and since
under the existing practice of tke Court
disqualification has been a matter of in-
dividual decision, F suppose that one who
felt very strongly that public statement
disqualification fs a highly desirable
thing might find a way to read it into
the discretionary portion of the statute

by implication. I find little to commend

the concept on its merits, bowever, and I
am, therefore, not disposed to construe
the statutory language to embrace it.

I do not doubt that a litigant in the
position of respondents would much pre-
fer to argue his case before a Court none

of whose members had expressed the’

views that I expressed ebout the relation-
ship between surveillance and First
Amendment rights while serving as an
Assistant Attorney General. 1 would
.think it likewise true that counsel for
Darby would have preferred not to have
to argue before Mr. Justice Black; that

4, The fact that Mr. Justice Jackson re-
versed? hiv earlier opinion after sittiog in
Kristensen Joes not seemm to me to bear
on the disqualification issve. A jodge

" eloquent witness to

counsel for hn: ts=zay would have pre-
ferred not to argu2 tafore Mr. Justice
Jackson;# tic* co=rsz! for the United
States would kave prefarred oot to argue
before Bir. Justce Franldurter; and
that counsel for ¥rest Coast Hotel Co.
would have prLerred 2 Court wh.lch did

The Term of t=is Cour? just past bears
Le fact that the Jus-
tices of this Cozrs, e2ch seeking to re-
solve close and @if<*~zlt questions of con-
stitutional intergretasios, do mpot reach
identical resuizs. ‘The differepces must
be at least in so== Fart due to differing
Jurisprudentia! o3 "**opl:uca.l propen-
sities. -

- Mr. Justu:e Dn"z!zs' statement about
federal district jocz=s -in his dissenting
opinion in Che=Zer v. Judicial Counci),
898 U.S. 74, 137, €5 S5.C:, 1643, 1681, 26
L.Ed.2d 100 (1%72;, striizs me as being

_equally true of stz Justices of _this_

Court:

“Judges are oot f';:z-::de; they cover
the constitutiozzl srectrum; and a
-particular judge's e=zrasis may make
a world of &:fferarre when it comes”
to rulings ot evilence, the temper of
the courtroors, tte iclerance for a prof-
fered defensze, a=< t2a like. Lawyers
recogmize this wZen they talk about

. 'shoppmg for 2 judgze; Senators rec-
oghize this wlen ther are asked to
give their ‘ed=ice 2=4 consent' to judi-
" eial appointzeits; larmen recognize
this when tker grorzise the quality
and image of t=e judiciary in their
owT communiiy.”

. Since most Justices coxa to this bench

no earlier than t:eir wmiddle years, it
would be wnusvel if tkey had not by
that time formu'2:2€ a2t 1225t some tenta-
tive notions whisk would influence them
In their interprezzticn of the sweeping
clauses of the Cemstitotion and their
interaction with cz2 austher. Tt would
be not merely ceousual, but extraordi-

will usually be togrind © Dake any d=-
cision ms to {is;paifragsn bafore peach-
loz eny determizazoa = to Low he will
~wots if he doew siv
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wary, if they had not at least given
opinions as to constitutional issuas in
their previous legal careers, Preof that

a Justice’s rind at the time he joined the -

Court was a complate fabulg reec in the
area of constitutional adjudication wosld
be evidence of lack of qualmuuon. not
Iack of bias. -

* Yet “whether these cpinions have be- .

eome at all widely known may depend
entirely on happenstance. With respect
to those who come here directly from
private life, such comments or opiafons
may never havé been publicly unitered.
But it would be unusual if those coming
from policy making divisions in tke Ex-
ecutive Branch, from the Senate or
House of Representatives, or fro= posi-
-tiona in state government had not Qi-
vulged at least some hint of their genzral

approach to public affairs, if not 3 to -

particular” issues of law. desd, the
clearest case of all is that of & Justice
who comes to this Court from a lower
eourt, and has, while sitting as a jodge
of the lower court, had occasion to pass
. on an jssue which later comas before this
Court. No more corspellicy exazple
could be found of @ situation in which a
Justice had previously committed kim-
self. Yet it is not and could not rztion-
ally be suggeated that, so long 2s the
cases be different, a Justice of this Court
should disqualify himseli for thai rea-
son. See, e. g., the opinion of JIr. Jus-
tice Harlan, joining in Lewis v. Maznu-
facturers National Barnk, 354 U.S. 603,
610, 81 S.Ct. 347, 850, 5 L.Ed=2d 323
(1961).
thority for this propoesition even when
the cases are the same, Justice Hojmes,
after his appointwent to this Court, sat
in seversl cases which reviewead decisions
of the Supreme Judicial Court of dassa-
“chusetts rendered, with his participation,

8. In terms of propristy, ratter thaa dis
qualification, I would dstipguish galte
sharply between a publie statement tade
prior to nomination for the beach, on tke
¢ene hand, and a public statement made by
a pominee to tbe bench. For the lamer

to express aoy but the rsest geoeral ob-
sersation abour the law woald seipest

Indeed, there is weizhiy au- -

83 SUPRIME COUBT REPORTER

whﬁe he was Chief Justice of that ccurt.
See Worcester v. Worcester Consolidated
Street R. Co,, 195 U.S. 539, 25 S.Ct. 327,
49 L.Ed. 581 (1905), reviewinz, 182
Mass 49, 64 N.E. 581 (1902); Dunba:'
V. Dunbar. 190 U.S. 340, 23 S.Ct 757,
47 L.Ed, 1034 (1903), reviewing, 180
Mass, 170, 62 N.E, 248 (1901); Gliddsn

-v. Harringlon, 189 U.8. 255, 23 S5.Ct.

674, 47 L.Ed. 798 (1903), reviewizz, 179
Mass. 486, 61 N.E. 54 (1901); 2nd Wil-
liams v. Parker, 1283 U.S. 491, 23 SCL
440, 47 L.Ed. 859 (1903), reviewing, 174
Mass, 476, 55 I\.E 77 (1899).

Mr. Fra.nx sums the matier up this
way: :

“Supreme Court Justices are strozg
minded men, and on the generz) sub-
ject matters which come before the
‘they do have propensities;. tke eoursa .
of decisica ¢ can.not be accounted for in
any other way.” Frank, supre, 35
Law & Coatemporary Problems, at ¢3.

The fzct that some aspect of thsse
propensities may have been publicly ar-
ticulated prior to coming to thia Court
cannot, in my opinion, be regarded os ~
anything more than a mandom circum-
stance which should not by itseli form 2
basis for disqualification.®

*, Based upon the furegolnz analysis, I
conclude that the applicable statule does
not warrarnt my disqualification In this
case. Having so said, I would certainly
concede that fair minded judzes might
disagree about the matter, If a'l doubta
were to be resolved in favor of disquali-
fication, it may bé that I should dis-
qQualify myseif simply becauze I do re-

. gard the guestion as a fairly debatable

one, even though upon analysis I would
resolve it in favor of aitting. -

[4,51  Here again, one’s course of ac-
tion may well depend upon the view he

that, in erder to obtain favoreble cocsid-
eration of kis nomination, he Qeliberatels
was anasunceinz In advaace, without beoe
fit of judicial oath. briefs, or argmtoent,
how Lo woull Jecide o particular ques-
tion that mizht come beiore him ss &
Judge.
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takes of the process of disqualification. is, of courss, that the priaciple of law
Those federa) courts of appeals whick sentzd by tke case iz Jeft unsettled.
have considered the matter bhave unani- JThe unZesirzility of such a disposition
mously concluded that a federal judge obviously not a reason for refusing to
has 8 duty to sit where not disqualified ' disquali’y opes2)f where-in fact one’
which is equally &s strong as the duty. deems kimseif disgualified, but I believe
to not sit where disqualified, Edwards it is a reason for not “bending over back-
v. United States, 834 F.24 360, 362 (CAS5 -~ wards” ipq-cer t.o deem one's self dis-
1964); Tynan v, United States, 126 U.S. + qualified.
App.D.C. 208, 876 F.24 761 {1867); In
ve Union Leader Corpormtion, 292 F.24
881 (CAl 1961); Wolfson v. Palmieri,
896 F.2d 121 (CA2 1968); Simmons v.
United States, 302 F2d4 71 (CA3 1962); .
United States v. Hoffa, 382 F.24d 856
- {CA6 1967); Tucker v. Kerner, 186 F.2d
79 (CAT7 1950); Walker v, Bishop, 408
*F.2d 18378 (CAB.1969).- These cases
dealt with disqualification on the part
of judges of the district courts and of _
"the courts of appeals. I think that the
policy in favor of the “equal duty” con- . gy,10e 13 got surprising. Yet affirm-
¢ept is even stronger in the case of 8 ynee of each of suck confiiciinz results

Justice of the Supreme Court of the by an equally divided Court would i

"United States. There is no way of sub- 4 ..,&: ._i.:_.' % Albens, a0d anothg
stitwting Justicos ou’ s Court as ome g, in Pame with 2 vemgezace. And'
fudge may be substituted for another in since the potion of “public statement?
the district courts. There is no higher disqualification wkich I vcderstand re-
ecourt of appeal which may review an - '

P - spondents to 2dvance 2ppears to bave no
equally divided decision of this Court . oooripipaite time Bimit, it is question-
and thereby establisk the law for our - Juss

able when or if such an unssitled state
jurisdiction. See, e. g, Tioker v. Des v

Moines ete, School District, D.C, 258 F, O 'n¢ 12% couid be resolved. :
Supp. 1971, affirmed by an equally di- [6] T2 cath preseribed by 28 U.S.C.
wided court, 383 F.2d 938 (CA8 1957), § 453 which is teken by ezch j2rson up- -
certiorari granted and judgment re- on becoming a merber of the federal
wersed, 893 U.S. 503, 8% S.Ct. 733, 21 Jjudiciary requires that he “administer
-LEd.2d 731 (1969). While it can seldom Justice without respect to perscns, and
be predicted with confidence at the time 90 equal rizht to the poor axd to the
that a Justice addresses himself-to the ;{f{hi-‘ that B ‘faitbiully and imzartially
issue of disqualification whether or not c;ftb::;t'eu:n ﬁ;:]m = s:rt::al‘:?;
the Court in & particular case will be to th-e Cozstitation ;.nd' l;ws of the
closely divided, the disqualification of United Statas™ Every litizaat Is enti-
one Justice of this Court raises the possi-  lod to have his case heard by a judge
bility of an affiymance of the judz- nipdful of this eath. EBut neither the
ment below by an equally divided Court. oath, the disguelification siatute, mor
The conséquence attending such 2 result . the practice of the former Justices of

The prospect of dnrmance by an
equally divided Court, unsatisfactory
enough in a sicgle cese, presents even
more serious problems whare companion
cases reaching opposita resuits gre heard
together here. During the siz months
in which I have sat 23 a Justice of this
Cour?, there wers at Jagst three such in-
stances.t Sipce ona of the stated reasons
for graniing certiorari ia to resolve a
conflict among other federzl courts or
state courts, the frequency of suth in-

-8, Branzbors v. Hayea, In re Pappay, and ville-Vandesdurgh Airport Authority Dis-
United Scates v. Catdwell, =— U8, —, trire v, Dalta Airinss Joe azd Northeast
92 S.Cr. 264, 33 LEA2} 628 Q19TN. Airlines Ine. v, New Hamphire Aenr
Gelbard v. Unitel States and United brutivs Commisgion, 305 TS 705, 02
States v. Fran, —— US, ——, 92 §C” R.Cr. 1343, 31 I.EQ24 €20 (i902).

2337, 83 L.Ed2d 179 (1072). Evans.
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this Court guarantee a litigant that each
judge will start off from dead center
in his willingness or ability to reconcile
the opposing arguments of counsel with
bis understanding of the Constitution
aod the law. That being the case, it is
pot a ground for disqualification that a
judze has prior to his nomination ex-
pressed his then understanding of the
meaning of some particalar provision of
the Constitution.

Based on the foregoigg considerations,
1 conclude that respondents’ motion that
1 disqualify myself in this case should
be, and it hereby is denied.?
© Motion denied.






