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Justice William H. Rehnguist

A Key Fighter
in Major Battles

By A, E. Dick Howard

Ritske Noon, who pu him o the
Supteme Tl had some touble re-
membenng s nominee ~ name. vnce he
afled tune * Renchburg © Coties of the
momisation howeser had hitde nouble
rementhering Walliem H Rehnguist's
name Dving mie es polileak seinaties
and philesophy. they were ek 1o con-
denin

The nunn ity fcpuost hied b membens
ol e Sense Judwiany Commnuiee de-
clared that Kelewjuist fud - faded 10 show
o demenstiated commment o funda-
mental buma nghts,” that he was oul-
sibe the mamnsticam o1 Amencan
thought  and lwielore shuuld nor be
womipeed

Onee an the Lot Justsoe Rebnguest
wior beeaise know i or his wsllmgness o
stahe ouE g possion i the strongest of
wink Witk months ¢ 1ahing his seat,
Rehoquist Began asgumg that the Conrt
should conhne Aty uses vl the L4h
Amndment by consulting 1he iment of
1ts amess  bhus be argued, lor example,
dpaitst ataking alichage ¢ “suapect classi-
heation™ tor the puiposes of t4h
Amendment 1evicw  Sugarman v
Dongall 413U S 634 (1973)

Not was Kehnguist deterred by finding
hisisell the only dwssenter i a case For
chample, he was 1he sole dissenier when
the Court viutiuraed, on equal protec-
Lun grounds, 4 Lousiana stalite that
denied unachnow ledged ilegiamate il
dien oy nghts under a worders’
wompeisalion skatute ot thewr father’s
death Hewe, oy n the alienage case,
HKehoquist lewsnd the magorsty s use of the
13th Amyndment devod of * any huston-
b i tensugl suppot t Weber v Avina
Cenugity & ety 46U S 164 {1972)

Eronr hes catdiest duys on e Coure,
Rehoguist has st strong redctions,
especrally among those who admare the

A L thk Honad o the Whue Bur-
Ao Miler Profones of Lew end Publi
Affars at the Untsensity of Visguna
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Justice Rehnquist and tws clerks

work ol the Warren Court Four years
alier Rehnguisi s anrval at the Court,
David L Shapiro g Harvard professor,
wrole an gl bke an which he amicized the
Justice ki, amwong other stes, “wnwar-
1anted  deference o stade insntutions
and ' it abandonment'” of evoiving
constinulional protéctions

Fond regards

Yet, ot all by detracions, pethaps no
Justice a) the Court peny rates nwre genu-
me warmth and regard among both s
calledgues ard others who work at the
Court A former daw clerk to Justice
White descnibes Rehnquist as  the nicest
person at the Court Within 2 few weeks
of the Term's commencement, Justice
Rehnyuist knew a1l the clerks by ther
first namies 7 A Jusice says of um, “Bill
has an excephionsl mind No membes of
the Court cartics mure consntuional law
12 Iis head than he does ™

As one fuoks back over the nearly 5
yeals Rehnguist has been on the bench.
the evidence oounts that e has become
one of the most influenual members of
1he Court One of Rehngquist's colleagues

ment s probiiais aganst unceasonable
searches and sepruies Professor (aen
Fiss and wrmer Charkes Kiswthammer
hane dechated that there moa “viion  that
amlotan the wark of the Barger Court
aul i the Sodree of Bt vision s
Jusine Retmguis

What ate e of the qualies that
Wiliam H Rebngquit brings 1o b work
as a4 qustice ol the Supteme Cownt® One s
& powerful imclledt Sen Bdward M
Kemnedy  an upponent of Rehmgust s
contymatiin, pad hine the comphmen
(ntending wony. 1o douht) of betirg - &
man with a guwh sharp imelleat who
guotes Byton, Burke and Tenmosun whe
fever yplns an mfimuve, who usec the
subjunctive ot least once 1 every speech

Siudents of 1he Court’s opimoty see 4
good mind al work  Prolessor Shapiso
culls Rehnguist a nran of consderable
antedlecival power gad wdependence ol
mind  Those wha work with Rehoquist
a1 the Court secognsze hes angetlectual
qualittes A formes law clerk 10 Jusuce
Brennan comments that he found Rehn-
Quist tu be * a lantastic witer. one who
knows his uwn amd ~

Consisterd jurispradence

Angther key w Rehnquit's place on
the Court 15 s well-formed jurspro-
dence The Court dunng Rehnguist's
tig has nol been noted for the coher-
ence and comistency of its opimwns.
Sometimes yudicaal restraipt seems 1o be
the hallmark (as in refusing to use the
equal protecuon clause 10 decree thal
states must corfect imbalances m schoot
financing berween rich and poor schaol
disticts} Othey wmes, yudicial acuvism
seems 10 be the order of the day (as
Bnding a right to privacy that includes a
woran's decision 10 have an aboruon)
Ofien the denisions of the Borger Count
have been characienzed by shiftimg and
unpredictable voling pariners

In a Court eften given 1o ad hoc and
pragmatic decuioas, 2 justwe of firm,
focused views stands out Just as Hugo L
Black lashiened a comprehensive Juris-
prudence in another era on the Court, so
does Rehnguist have a set of precepts 1o

suppests fhat one reason for Rehoguast s
afluence s the chaed Jusiice’s inchnation
10 asspn hem many of 1he imporiam
apineIns

Examples nclude the Jraman assets
cave. the decision regecting an atiack on
Mlmake registration for the doaft, s
cdeasions bnwong the reach of the AMoran.
do ducttine and ol the Fourth Amend-

sieer his votes and opmins

Central 10 Rehaguist’s views 1s his ob-
Jection to the kind of judicial activism
often encompassed by the phrase, “the
invang Constitution ™ In a [976 {ecture.
Rehiguist ubyected 10 the potion that
“nunelected members of the federal yudi-
oary may address themselves to a social
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probieen sanply betuse other branclies
ol government b dailed o efused o
do st T kot Relinguist. such & freewheet
g appreach to comtilutional law -
compatible with a demeciatic socrety

“Original intent**

Frdeliy o the “ongmal intear™ of the
framers & 0 corerstone of Rehngust's
constitutional inlerpretataon For Rehin-
qunt, the Consttiution & fanguage 5 not
wiinikely elasiie, 10 be shaped w the
percened needs of suwcceeding geneta-
nons laterviesed dor this aincle, Reho-
quist summed up b beliel i che centiale-
1 ol ongmal intent as a sedarch fon “what
1T words they [the framers] used meam
o thein 7

Thus Rehaquist has emphuszed that
the puncipal purpase of (hose wha
dralted and adopted the I4ih Amend-
eI was 0 prevent ms idkous discrmina-
non v the bavs of e Henee, the
Coutt has no warrant extending the reach
of that Amendiment o other problens
witlrout histoneal evidence that the fram-
ees mealrt to place them within the
Amendiaent » compass

Beliel in the virtues of federalsm s a
levtmetf that runs consistentty through
Rehnguist's opminns He imokes both
liestoracal and structural wigumems to
support the Court’s protechion of the
prerogatives of the states The siroctural
argument 15 especislly wnteresaing, for 1t
does not rely solely on the language of
the Consutution Rehnquist mamtains
that the “impheit orderng of relation-
shups™ within the federal sysiem yiehds
“tacil postulates’ of federahsm that are
“as much ngramed n the fabnic of the
darument as Ws express provisins -

One should not overemphasize the ex.
1ent 10 which an “agenda” shapes the
work of a justice, including Rehaquist
As he putst, “This 15 basically a reactive
1ob You take what comes and do the best
you ¢an * Nevertheless, one cannat read
s opmions or speeches and miss the
force of wdeas. of lustory, of a junspru-
dence of judging that infarms hus work

That being so. the question arnses
what views and doctrines has Justice
Rehnqurst seught to have the Court
adopd® And 10 what extent has he sue-
ceeded?

Federalism

Relmguist’s eflurts o bave 1the Court
respect the values of lederalism have
produced a puxed seotecurd  Recaliing
how a 1942 oprion dismissed the [10th
Amendment s a mere “truism,” Rehn-
quast has suceeeded i making the issue of
stafe FWIONUMY 2 $erOUs question on the
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Court's apenda The hugh water mark of
Uy ettt was Aatenal Leaghe of Coes
voUsenn, 226 U S B33 {1976}, in which
the majorny decided that Congress may
NOt ENETLISE 1S COMMerce povwer Insuch a
way as lo displace functions essental to

the states
exiuence

Neiroraf Leagne of Cintes was a bold
stioke  bul subsequem events revenled
that Rehngurat liched the votes to give
s 1l Amendment views firm ground-
g I cawe after case after 1976, a major-
ny of the ustces rebuffed federalsm
attacks on acts of Congress Then,
Garcia v San Antonto Metropofian
Teansur Aurhoree, 165 5 Ct 1005 (1985),
a magoriy of e yushices ruted that if the
stales a5 states” want protecton they
must look to Congress, not the courts
National League of Crues was overruled
Ln a brief dissent. Rehnquist made it chcar
that he hoped some day 10 see Garcia's
demise Bt tor the moment, at feast,
that decision represents a rebull w0 his
efforts 1 give genuine content to the 10th
Amendment

Justice Rehngquist also found himsellin
dissent when she Burges Cours began
making mcreasingly active use of the
dormant commerce clause to strike down
state regulanons affecting commerce
When the Court in 1981 struck down an
fowa law largely banning 65-foot double
tradess on s highways. Rehnquist com-
platned that the Court’s opison “'sertous-
ly intrudes upon the fundamenial raght of
the states 10 pass laws to secure the safety
of thewr caizens ™ Kassei v Cornoltdated
Freaghtways, 450 U S 662 (1981)

The Burger Court has been especially
active 1n voiding state reslranls on x-
ports of a stte’s natural resousces In
earhier cases, the Supreme Court had
wnded 10 sustan stae preferences for
local wwe of naturel resources, bul recent
casen have siruch down state Tesirictions
on the export of such commodities as
mmnouns, hydroelectre power and

“separate and independent

groundwater  Rehogust woubll preter a
more deferennial stante toward siate poh-
cws, one Lhat recogmees @ sate s ‘sub-
stantal nteresa™ i preserving and regu-
latzng s resources

Institutional reform

Fo hioe with las cliorts 1o goe logal
inshitiehions breathing space 0 which to
hundle lucd problems, Rehnquist has
sought 10 curh fower federal counis” ggque
1y powers 0 onsuuuonad reform hingss
twon Sometmes he has been suecessful,
as it Rezzoo Goode, 423 LES 30l
(19701 There Relmquist reversed o fed-
eral distrsct court's order to the Philadel-
phia Police Department 10 subnut a plan
for dealing wikh complants aboul pohce
mcoeduct Rehnguest rected his opsmon
squarely on consideraions of lederatrm
the need o alow 4 kocai gosernment
agency to do s pob without undue judi-
Oaf miiference

L school desegregatian cases Rehn.
quest has had ess success m curbing judr-
ciaf power Reviewing & dwtrict court
arder i Dayion, Ohw. Rebnguist or-
dered the cave remanded n 1977 hecause
al the dsspanty between the evidenve of
copslicutionat violabons and the fower
court’s “sweeping remedy © Dayron
Beard of Educanon v Brinkmar. 433
USs 4%

Two years later, however, wih wo
Qo cases before the Court {ane of them
the same Dayion htigation), the majonity
tooh a generous view of lower courts’
equuy powers. affirming remedies that
Rehnguist, 1o dissent, described as beng
“as complete and dramauc a displace-
ment of local authory by the tederal
Judtciary as s possthle 1 our federal
system © Columbus Board of Education
v Peruck, 443 U'S 449

Two of the greal battlegrounds of con-
stlutional Liv , especiatly during the War-
ren and Burger eras. have been the due
process and equal protection clauses of
the 14th Amendmenr Rehngquist has
sought 16 hmnt the Couri's expansive use
ol the clauses, but with hputed sugeess
Paul v Dauis, 424 U'S 693 (1976), 1s
perhaps Rehngunst's most noted effors to
cuzh the due process clause There he
held that an nterest an reputation urged
by the plasntsff (who had been named by
the local polhce as an “active shephifier™
m flyers distributed 1o tocal merchants)
was ncither “hberty” nor “property™
proiegted by the due process clause And
m Kelieys Johnson 425U S 238 (1976),
Rehnquist used a deferential standard of
review to reject a policeman’s challenge
to s department’s regulating the length
and styte of bis hair.



Despite Rehngusts efforis, however,
substaning due process has prospesed m
the Burges Court Dissenong m Roe v
Wade, 410 1S 113 (1973), Rehngust
argued i vae that the Yrh Amend-
ment’s drafiers never imended 10 with-
draw from the siates the power W regu-
fate abortions

In a heated dissemt from a 1977 deci-
ston invalidating New York resinchons
on the sale and distribution of contracep-
nves 10 mimors Rebnquiss thought 1t
nol diffwult e magine the reactson of
the framets of e 14th Amendment if
they could have Iived to see “enshrined i
the Constitution the night of commercial
vendors of contraceptines 10 peddie them
to gnmarned minors © Rehnquist hke-
wise hay dissented fromr the Court's use
of besphiened due process review of laws
affecling marriage and the family

Sex discrimination

The Burger Court has been less fond of
the equal profecieon elause than was the
Wirrer Court But m al least ore nolable
alea-—gendes disciminanon—the Court
10 recent vears has savly expanded the
oppertunities for yudheial intervenuon In
gender cases, Rehnguist has fought,
effect, a senes of delaning actwns kn
Creig v Boven, 429 LI 5 190 (1976},
Rehnrqust. dissenning, argued for the ap-
phcation of the tradiienat ratonal basis
test an reviewsng alleganons of gender
discrnmmancon, but the majonisy opted for
a higher level of scrutiny

Applying an “intcrmediate™ level of
review. Rehnquist has wnitten opimons
rejectng an attack on Califorma’s statu-
tory rape law (pumshing the make but not
the female partcipant) and upholding a
federal statute authunzing the president
to requite the dralt registration of males
but not females Gender disernminastion
cases have separated Rebnquist from fus
comservative colleagae Juste O Conn-
or, who m a 1982 ommon {from which
Rehnquast dissented) shaped perhaps the
Cow 'y most rigorous gender discrimma-
non language 1o dute Mussissippr Unever-
ity for Women v Hogan, 453 U S 713

In Fsrst Amendment cases, Rehnquist
tried but {wled tv prevent the Court from
bringimg commercial speech uoder the
Anmendmcnt’'s umbiella Dresenting in
Visgiua Phavnae v v Comummer Council,
425 U S 4R (1976), Rehngust com-
plamed that the decssion elevaled com-
metcial Inrercoutse Uhetween a seller
hawhing bis wares ol o buyer seching to
stnke o balgan’ w0 Lthe same plane as the
“free markeiplace of et ™

In religion cases, Rehpquint has objeet-
ed i suong terms 1o the Cowrt's use of
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Thomas keflerson's “'misleading meta-
phor” 1o decree a wall of separaton
berween church and state Relying on his
readeng of the framer” sntentions, Rehin.
quist argees thal the Constaunon does
TWL requite GOVETIUMEN! 10 be neutral “as
berween religon and wrelpon ©

Rehnguist bas left an unmistakabie
stamp on enminal Jushce cases  Hints
dropped in early Rehnyuist epimons for a
pood-tasth exception 1o the esclusioracy
1ute have 1aken rpor Rehnquist has
pushed successfully for other hmuations
on the rule § reach. =uch as e inevitable
discovery and public salety excepuons
that he spefled out n Nen Yorh v Quar
frs 467 U1 S 649 ¢1984) Sinularly. be has
been able m recent apinrons 1o restict
the scope of Mianda 1egurements and
the penalty for non-comphance Rehn-
quist abse has writien opinwons curtohng
standing 10 assert exclusionary claiy
such as the Courts IY7R deasion that
passengers 1n an automoble lack stand-
ing 1o chdllenge the search of o ghnve
compariment Rahes v Hinors 3390 §
128 (1978)

Fourih Amendment

In Fourth Amendment cases Reho-
quist has expaaded (he scope of slfow abie
searcites by resteieting the defmioen of
what comiMules legitimate expectanons
of prvacy or hy balaneing the privacy
claim agaiost socetal or police efficiency
mterests A central theme s deerence
10 und & presumption of the vahiduy ol
police actions [llustraine Rehnquimt
opumons are INS v Didgade, 466 U S
220 {1984}, holdmag that cordoming ofl a
Tactory and imerviewing workers i not a
“sevzure,” and inois v Gaes, 462U &
213 {1983), abandoning the Aguriar-
Spineily tew for assessing infermants” tge
101 a4 more relaxed “rotalny of the cir-
cumslanies” approach

When prisaoners have asked federal

courts (o IneTvene 1 prson sdnunistra-
noa, Rehnguist consstentiy has deferred
to the discrenion of priseo adnimsiraiors,
whnng a nember of the Court's major
ommons i this area Sinlarly. in habeas
corpus cises Rehnquist bas taken a re-
sinctive hne  Refinguist s major habeas
corpus decision 8 W right v Svkes,
433 US 72 (1977} which sttuted a
“cause amd prejudice’” standard for (al-
wre o object duning a state court trial, a
standard thal makes fedes sl habeas more
difficult to obtain By hmiung habeas
avalability 10 cloms of guil or snno-
cence Rehiguid seehs 0 promote the
efecune adaumstratum of justice, hnality
i enmunal proceedings, and ninsmiza-
tin of inction between state and federat
couns

Section 1983 has been the font of many
claims that some jusuices. Rehnquist
anong then consider preayune and mer-
iless Rehnguist has led e eflmito cnb
the uses of 42U 8§ C %1083 In 1981, he
Lound that 1he avatabilny of ap adequate
state remedy foreddosed a Secion 19683
vawse of acuon Pureatt v Tanlor, 451
LIS 527 In 1986 be brought together a
miagoniny 10 hold thut the mere neghpence
of a state othol 1 ot encugh 16 sustam
¢ Secuon 1983 acvon Duneels v Wil
fares 106 S €t 662

A review of Jushce Rehngust s opin-
1ony revesls that no one on the Court
writes with moze siule. force or assur-
amce 15 hard 10 match Rehpquist's
agihty 19 shaping a record and marshaling
arguments 1o reach a conelusion

One 15 struch by the recurreace of
ceriam basie themes  Promment ameong
these s federalism—a bebed 1hai federal
Istervention mito e aflars of a state
reguires conunang sustification and
aught to be the eaepnon o the rule
Other themes include an adberence 1o
the framers’ vniginal infear, a skeprecssm
about Judges <etling out 1o solve socral
problems. & deference 10 Jegisfanve judg-
ments and to 1he puliticat process, and a
behef thar udaal resiew pught 10 be
kept well within defined bounds

n each Supreme Courr era, there have
been quslices who tended 1¢ shape the
ground on which the reues were debated
—Black and Erankfurter are exampies
In the Borper Cound, Jusnice Rehnguist
B gone teom heing the “lone dissenter™
to bemg o by bghter o many of the
mayie batlles Somenimes he wins, some-
umes be loses Bul when the history of
the present Court s wntien, Justice
Rehnguist wili be recogiuzed as a catalyst

= 10 mary of that tnbunals great sirugghes

—Jardl
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