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that he thinks it is a solid decision now is not something that gives
you reason for difficulty.

Mr. DoyLe. No, and if I could add one thing: Judge Souter has
had the opportunity to pass on many types of Miranda cases on the
New Hampshire Supreme Court and he has shown no inclination
to overrule the doctrine. At the same time, I think it is fair to say
he has shown no inclination to extend it beyond its present bounds.
So, 1 think, speaking for law enforcement, we all feel comfortable
with the position that he has taken on Miranda.

Mr. Srokes. I think in the Jones cases, where he had the oppor-
tunity or was seeking to expand it, and Judge Souter felt that it
went to that point, as was approved by the courts.

The CHAIRMAN. Senator Humphrey.

Senator HUMPHREY. No questions.

The CrairMaN. Gentlemen, as always, your testimony is helpful
and I think it is always important for the public to be enlightened
about how enlightened you guys are, and the women that you rep-
resent, as well, and I thank you for being here and thank you for
your help.

As you said, Dewey, 1 am going to be needing to talk with you on
a completely different talk very soon when these hearings are over,
because 1 would like to revive my crime bill that you worked so
hard to help get passed here, and that is another question.

Thanks for being here. I know that some of you stayed very late
last night. I apologize for not being able to get you on late last
night, but I suspect you would have not gotten on until midnight,
had we kept going, so I want to thank you all very much.

Mr. Stokes. Thank you.

Mr. Mosca. Thank you, Senator.

Mr. Rice. Thank you.

Mr. Hugnes. Thank you, Mr. Chairman.

Mr. DoyirE. Thank you.

The CHAIRMAN. Now, our final witness is very well read and very
well known and very persuasive, the Chairman of The Conserva-
tive Caucus, Inc., Mr. Howard Phillips.

Is Mr. Phillips here? Thank you for being here. As I know you
know, it was not intentional to have you last. We tried very hard
to see what best panel would you fit in with, and it was your choice
to be in this circumstance. | respect that and I think it makes
sense. I hope you understand that we just did not decide to make
you last.

STATEMENT OF HOWARD PHILLIPS, CHAIRMAN, THE
CONSERVATIVE CAUCUS, INC.

Mr. Punuirs. I appreciate the opportunity to be here and I recog-
nize that the perspective which I am bringing to this nomination
is, from my standpoint, unfortunately unique. I know that every-
one is anxious to move on and——

The CHAIRMAN. No, we have time.

Mr. PHiLuirs. Thank you.

The CrHalRMAN. Go right ahead. We are here to listen.
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Mr. Puniises. Mr. Chairman, my name is Howard Phillips and 1
am Chairman of The Conservative Caucus, a nonprofit, public-
policy advocacy organization based in Vienna, VA.

The Declaration of Independence asserted that “we are endowed
by our creator with certain inalienable rights, and that, among
these are life, liberty, and the pursuit of happiness.” The declara-
tion rested on the assumption that there exists “the laws of nature
and of nature’s God.”

Our law system is necessarily rooted in and legitimated by that
fundamental recognition of higher authority.

In considering David Souter’s suitability to cast what, in many
cases, will be the deciding opinion on the Supreme Court of the
United States, it is necessary to go beyond Mr. Souter’s intellectual
capacity and his stated opinions, and to assess his character and
moral courage in their relationship to the responsibilities of a Su-
preme Court Justice.

One moment of truth for Mr. Souter came in February 1973,
when, as a member of the board of trustees of Concord Hospital, he
participated in a unanimous decision that abortions be performed
at that hospital.

Advocacy of, or even acquiescence in, such a decision is morally
distinguishable from the judicial conclusion, profoundly incorrect,
in my view, that women have a constitutional right to destroy their
unborn children.

It is also distinguishable from and far more troubling than the
political argument by politicians who maintain that they are “per-
sonally opposed” te abortion, even as they advocate its decriminal-
ization.

It is one thing to intellectually rationalize the case for permit-
ting legal abortions, while still opposing the exercise of such legal
authority; it is quite another—something far more invidious, mor-
ally—to actually join in a real world decision to cause abortions to
be performed, routinely, at a particular hospital.

Those abortions whose performance was authorized by David
Souter were not mandated by law or court opinion. In fact, laws
have remained to this day on the books in New Hampshire which
provide criminal penalties for any “attempt to procure miscar-
riage” or “intent to destroy quick child.” Indeed, section 585:14 of
the New Hampshire Criminal Code establishes the charge of
second degree murder for the death of a pregnant woman in conse-
quence of an attempted abortion, nor were those abortions which
Mr. Souter authorized performed merely to save the life of the
mother, nor were they limited to cases of rape or incest.

If the unborn child is human, and if innocent human life is to be
defended and safeguarded, why did Mr. Souter acquiesce in those
abortions? Why did he not speak out against them? Why did he,
through 12 years on the Concord Hospital board, in a position of
responsibility, help cause those abortions to be performed, and
invest his personal reputation in clearly implied approval of those
abortions?

The overreaching moral issue in the political life of the United
States in the last third of the 20th Century is, in my opinion, the
question of abortion. Is the unborn child a human person, entitled
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tl\cl) the ?protections pledged to each of us by the Founders of our
ation?

The issue is much more than one of legal or judicial philosophy.
There are men and women in the legal profession, in elected ofltzice,
and on the bench who acknowledge abortion to be morally repug-
nant, but who assert that, in present circumstances, it cannot be
constitutionally prohibited.

Whatever Mr. Souter’s legal and judicial philosophy may be—
and, on the record, it seems to be one which rejects the higher law
theories implicit in the Declaration of Independence—it is a chill-
ing fact which the Senate must consider that Judge Souter has per-
sonally participated in decisions resulting in the performance of
abortions, where such abortions were in no way mandated or re-
quired by law or court decision.

By his own account, Mr. Souter served as a member of the board
of trustees for the Concord Hospital from 1971 until 1985. Follow-
ing service as board secretary, he was president of the board from
1978 to 1984.

In 1973, shortly after the Supreme Court’s January 22 Roe v.
Wade decision, the Concord Hospital trustees voted to initiate a
policy of performing abortions at Concord Hospital.

Similarly, Dartmouth Hitchcock Hospital, which is associated
with the Dartmouth Medical School, of which Judge Souter has
been an overseer, has performed abortions up to the end of the
second trimester.

During the period of Mr. Souter’s tenure as a decision-maker of
these two institutions, many hundreds of abortions were performed
under his authority, with no indication that he ever objected to or
protested the performance of these abortions. Even though the Roe
v. Wade decision did, in fact, authorize abortions through the ninth
month of pregnancy, nothing in the Supreme Court’s decision re-
quired or obliged any hospital to conduct abortions, whether in the
ninth month, the sixth month, or even in the first month of preg-
nancy.

If Judge Souter is confirmed as a Justice of the Supreme Court,
he will, in all likelihood, be given the opportunity to address not
only the issue of Roe v. Wade, but broader issues involving the
sanctity of innocent human life.

Justice John Paul Stevens wrote in the 1986 Thornburgh case,
“There is a fundamental and well-recognized difference between a
fetus and a human being. Indeed, if there is not such a difference,
the permissibility of terminating the life of a fetus could scarcely
be left to the will of the State legislatures.”

Justice Stevens was wrong in a very deadly way. If an unborn
child is not human, I would ask Justice Stevens, what is he, what
iz she. But at least Mr. Stevens was logical in defending his sup-
port for the majority opinion in Roe v. Wade.

In the Roe v. Wade decision, the Supreme Court indicated that if
the unborn child is a person, the State could not allow abortion,
even to save the life of the mother. In fact, in the jority opinion
decid.i.nf Roe v. Wade, the Supreme Court said that, “If the person-
hood of the unborn child is established, the pro-abortion case col-
lapses, for the fetus’ right to life is then guaranteed specifically by
the Fourteenth Amendment.”
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As Notre Dame law professor Charles Rice has pointed out, ‘“This
is so, because the common law does not permit a person to kill an
innocent non-aggressor, even to save his own life.”

Does David Souter believe that the unborn child—the fetus in
the mother’s womb—is a human person, deserving of all the protec-
tions which are guaranteed to human beings after the moment of
birth? ’

Seemingly, Mr. Souter’s answer is an unequivocal ‘“no.”” By
agreeing that abortions be performed at institutions under his au-
thority, Mr. Souter established clearly that he did not recognize the
personhood of the unborn child, for surely, if he did acknowledge
the unborn child to be a human person, Mr. Souter would not have
agreed to authorize the extinguishment of so many precious lives
at medical facilities, for which he bore responsibility.

One must conclude that either Mr. Souter accepts the view that
the life of the unborn child is of less value than the convenience
and profit of those who collaborate in the killing of that child, or
that, despite his recognition of the fact that each unborn child is
human, a handiwork of God’s creation, he lacked the moral cour-
age or discernment to help prevent the destruction of so many in-
nocent human lives, when he had the authority, indeed the respon-
sibility, to do so.

Either way, in such circumstances, unless there are mitigating
factors or extenuating considerations which have not yet been
brought to public attention, it is difficult to regard Mr. Souter as
one suitable for participation in judicial decisions at the highest
level of our Nation.

If, during his years of responsibility at Concord Hospital and
Dartmouth Hitchcock Hospital, Mr. Souter believed each fetus to
be a human person, and failed to act against the performance of
abortion, he was morally delinquent.

If, on the other hand, he justified himself by denying the human
qualities of the unborn child, then he placed himself in the ambit
of those who have argued against the very philesophy which his
sponsor, President George Bush, purported to embrace during his
1988 Presidential campaign.

On the basis of the information now available, Mr. Souter, in my
opinion, should not be confirmed.

The CHAIRMAN. I thank you very much, sir. Let me ask you a
couple of questions, before I yield to my colleagues from Pennsylva-
nia and New Hampshire.

In his testimony, Judge Souter defended his vote to allow abor-
tions to be performed at Concord Hospital, by saying, among other
things, that he was acting as a trustee of the hospital. He said that
it would not be proper—and I am not quoting, I am paraphrasing—
he said that it would not be proper to allow his personal views
about abortion to determine how he performed the office of trustee,
any more than it would be proper to allow his personal views about
moral issues to affect how he did his job as a judge.

Obviously, you are not persuaded by that explanation. Can you
tell me why you believe that explanation is flawed? I assume you
are persuaded by that explanation?

Mr. PuiLuips. No, sir. As a matter of fact, I regard that explana-
tion as profoundly damning of Judge Souter’s case, because, in





