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IEATIMONY DPEFORR THE SENAMI'E JUDICIARY COMMITTEI

Septenbar 18, 1830
Confirmation Hearing
pavid Souter

For Assooiate Justice of the
United States Supreme Court

TESTIFXING: Captain Johnny L. Hughas
MARYLAND S8TATE POLICE

1201 Reispterstown Road
Pikesvilla, Maryland 31203
(301) 683-4343 (30%1) 679-6274

Captain Hughes s a twenty thres Year veéteran of the
Maryland State Poliocae. He is direoter of Legiglative and
Congresalonal Affairs for the Natlonal Troopsrs Cealition. tTha
ﬁ!;:ﬂ;l T::: :;angol:titt!ﬂ‘ougi;ougozm"gnig:d ss'att‘“p:}éc.ha: n:
menbership of approximatsly 45,000 trocparse.

Mr. cChairman, Honorable membars of this distinguished
comnitteaa., I would like to thank the committes for ¢giving me the
opportunity to speak on this matter of great public interest.

The National Troopers Coalition, #an ocrganizatien
represanting Stata Troopers in forty-four etates, strongly
endorses the nomination of Judge David Souter to Justice of the
Unlted States Suprems Court, Judgs Souter's background as the
Naew Hampshire Attorney General, that satate's chief Jaw
enforcement officer, as a trial judge, and as a namber of his
etate's highest Coui. well guelifies him to be cppolnted to ocur
nation'a highest Court. the ¥Yational Troopera Coalition has
reviaved Judge Souter's criminal Jav cpinions, and knows hiam to
be a tough law-enforcement judge who, at the sazme tize, will
protect the constitutional righte ef the ascusad,

tav enforcement officers, like the vast majority of citiszens
throughout this country, are particularly interestsd in a
noninee's qualifications in the arsa of criminal lav. Qur
organization balievas that in this area, whioh ococuplss a large
percantage of casss that reach the Supreme Court, Judge Scuter
has dsacnatrated througheut his caxser a claaxr understanding of
the challenges facing police efficer im conmbating eorime. Judge
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souter has, we bslieve, struck the appropriats balance Bbatween
protecting the rights of socciety to enforce its laws on the one
hand, and upholding the constitutional rights of an accused on
the other. We ocould not support a neminea who weuld saorifice
either of thess interests for tha sake of the other,

More than othere, police officers know of the avil and
tragi¢ wside of life: orack houses, sensele¢as and brutal
killings, the carnags caugsed by the drunk driver. Thesse deeply
concern millions of Americans, and need to be dealt with
affectively by our oriminal Jjustice wsystem. We view the
nomination of Judge Soutar as evidence of the Prealdent's streng
connltmant to effective law enforcament.

Far too often our legal system breaks down after an arrest
is made. Prosecutors are handouffed by lugal rulings that turn a
trial away from a search for the truth intc an exarcise in legal

gymnastice and technicalities. Miranda rulings and the

exclusicnsry ruls may turp a criminal proceeding into a trial
more ¢f the police officer than of the defendant. Officers who
act in good faith in conducting a search or interrogating &
suspect may find highly relevant evidence inadmissable because a
Court, sitting with 20/20 hindaight, finda a technical violatien
of a legal right.

Throughout his Judicial carser Judge soutsr has applisd
sound legal principles and common senss reasoning to protect the
rights of soclety through effective law-enforgement. He has
refused to axpand the Miranda doctrine bayond its present bounds,
and has admitted oonfessions that were veluntarily given by &
dafendant,

He has been supportive of drug enforcement messures, by
upholding the use ¢f pen registera on tha telaphores of drug
suapectd, In other cases, he has rejected the hypertechnical
interpratation of the scope of search warrants, and has protected
the idantity of confidential informants from disclosure at trial

vhara the presence of the informant was not hecesgary for a fair
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trial.
T tha ares of drunk driving enforcement, he has supported
the use of scbriety check points to detect drunk drivers, and has

upheld the introductfon at trial of avidence of a driver's,

refusal to take a breathalizer test when arrested tor drunk

dariving,
We strongly endorse Judge Souter, and urge confirmation by

the Sanate.

TESTIFVING: James J. Doyle III, Esquirs
DOYLE & CRAIG, P.A.
25 8outh ehnrisl strect
Sulta 1910
Baltimore, Maryland 21201
{301} 332-0320

Mr, Doyla {is a former Maryland Assistant Atterney General
and formar Counsel to the Maryland Etate Police.

I would like to thank the committea for taking the timwe to
haar the views of the law snforoement community on the nomlnation
o2 Judge David Souter to the United States Supreme Court.

I share the viev taken by law enforcemant agencles that
Judge Souter has taken effective positions that support police
and prosecutors in thelr efforts to combat orime,

Beyond that, however, it is Important to enphasice the
scholarly and well reasoned approach that Judge Souter has
consistently taken in his orimins) law opinions. ¥hile a penmbder
of the New Hanpshirs Bupreme Court, Judge BSouter has authored a
nupber of criminal lav opinicns that ara jfopressive for their
logic and analysis, even though =ome of his declsions have
resulted in reversals of gonvietions.

Many of Judge Scuterts opinlons display these qualities, but
only three will ba briefly mentioned hare. In ftata v,
Yalenzuela, 536 Ah.24 1252 (K.H, 1987), thg dafendant wvas arrested

on numerous drug charges aftar tha execution of a search and
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ealzure warrant. The warrant had been based, in part, on

information gathered t -ough the use of a pen raegieter, a device

wvhich records outgoing telephons nusbers dialed fron the
talaphone 1ine to which it is attached. Thé ocourt order
authorizing the use of the pen register had not bean supported by
probable cause. Dafendant argusd that the use of the device
violated his right against unreasonable eearch and seigure, as
guaranteed by the New Ham.pshiro_t:onltitut!on. i

In rajecting dafendant's ¢lainm and affirming his coenvictien,
Judge Souter referred to an earlier Suprene Court deoision, Smith
¥, Maryland, which had held that the use of a pen registey
without a warrant 4id not vielate the Fourth amendment to the
U.8,. Constitutioen.

wWhat is imprassive sbout Judge Souter's opinien in this
case is that he did not asimply adopt the ressoning of ’thc u.8.
Suprema Court, but performed his own analysis and followed his
own route to his own conclusion. Whila the U.s. Suprema Court,
in its opinion, had spant considerable time it concluding that a
defandant did not have a subjective axpectation of privecy in
¢ialed numbers, eince he muat have realized that the telephone
company in some fashion rxecorded those numbers, Judge Soutar
thought that issue to be irrelsvant., Poxr that reason hae did not
rely on the porticn of the U.S. Suprema Court analysis concerning
a defendant's subjective baliefs in privacy.

The only relevant fseue for Judge EBcuter was whether eoclety
would recognize as objectively reascnablée the privacy of dialaed
numbere. Relying on & number of decisions that held that neo
Fourth Amendment protection attached to information voluntarily
conveyed to third pereons, Judge Souter concluded that the use of
a pen regleter in this situatien would not viclate the principla
againat unreasonable ssarches and seizures,

In state v, Koppel, 459 A.2d 977 (N.H. 1985) Judge Souter
filed & dissenting opinion concerning the operation of scbriaty
chack points set up to catch drunk drivers. The majority opinion
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had conoluded that the procedure violated a defendant's rights
undar the New Hampshire and United States Constitutions. Judge
Bouter dissented. .

Judge Eouter believed that the intrusion faced by a motorist
during a scbristy chack point step was minimal, and ocutweighed by
societyts significant intarest {n apprshending intoxicated
drivers.

It ias aignificant and a favorabvle reflection on Judgs
Scuter's analyele that in 1950 the Supreme Court of the United
States upheld the use of sobriety checkpointa in Miohigan State
Police v, gitz, employing essentially the same reasoning as Judge
Souter.

Finally, Judge Bouter's d&issent in State v, Dapney, 536 A.24
1242 (N.H. 1987) 1s also an excellent example of his leglcal and
vall reascned analysis in oriminal ocases. Judgs souter
persuasively srguad that the due process clause did not require
that police inform & drunken driver of the evidentiary
conseguences of refusing to submit to a bleood alcohol test, whers
there was no evidence of police deceptien or misoconduat in

falling to adviee tha driver of thoss consecqguences.

In oonolusion, Judgs Bouter's oriminal law opiniocns have
consistently Yeen acoholarly and well written. ﬂil legal
rassoning has been impressive. He has been extremely supportiva
of legitimate polica procedures and of esoclety's right to
effectiva law enforcement. The National Troepers Coalition urges

cenfirmation of Judge David Souter by the Senates.





