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TESTIMONY OF CHRISTOPHER F.D. RYDER
ON BEHALF OF SUPREME COURT WATCH
BEFORE THE SENATE COMMITTEE ON THE JUDICIARY
ON THE NOMINATION OF DAVID H. SOUTER
TO BE ASSQCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

Mr. Chairman, Members of the Committee:

My name Is Chris Ryder. | am an attorney in private practice at the law fim of
Paul, Weiss, Rifkind, Wharton & Garrison in New York City and appear before you today
on behalf of Supreme Court Watch, a project of The Nation Institute. Supreme Court
Watch is dedicated to research on and public education about the decisions and trends
of the Supreme Court. For many years, Supreme Court Watch has analyzed and
reported on the judicial records of Supreme Court nominees, with particular attention to
their dedication to the protection of civil rights and civil liberties. Beginning in 1981, a
representative of the project has appeared before this Committee or submitted written
testimony in connection with the nominations of Sandra Day O'Connor, Antonin Scalia,
Robert H. Bork and Anthony M. Kennedy.

We are deeply grateful for the opportunity to testify before you today as you
discharge your constitutional duty of advice and consent. The Senate's decision on this
nominee is likely to have a profound effect on the course this country will follow well into
the next century. Your decision is a matter of the utmost importance to the American
people.

Our review of Judge Souter's written and oral record and of comprehensive
reports prepared by other organizations leaves us with questions and concemns in the

areas of due process and equal protection, Fourth, Fifth and Sixth Amendment
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protections, reproductive choice, separation of church and state, and discrimination on
the basis of race, gender, age and sexual preference. Indeed, we are troubled that
Judge Souter’s record reflects a relatively narrow and technical regard for the law with
respect to civil liberties.

Although by his record and testimony Judge Souter appears well-equipped to
handle the complex, technical legal issues that confront a Supreme Court Justice, we
remain concerned that he has demoenstrated no clear commitment to uphelding and
ensuring the civil rights and civil liberties of all Americans. Conseguently, Supreme Court
Watch beligves that the Senate should decling to confirm his nomination.

TR
Judge Souter’s Record and Testimony’

Supreme Court Watch is troubled by several of Judge Souter's opinions in the
criminal procedure area. Although he has testified about his concern for the victims of
crime, neither his judicial record nor his testimony reflects a full appreciation for the
necessary distinction between effective law enforcement -- a police function - and
uphoiding the constitutional guarantees implicated in criminal law jurisprudence.

For example, in Opinion of the Justices,® Judge Souter dissented from a New
Hampshire Supreme Court majority rejecting a proposad law that would have allowed the

state to dispose of blood alcohol evidence without giving the suspect an opportunity to

‘A copy of our preliminary report on Judge Souter's record, made public shortly after
his nomination, is attached as Annex A to this testimony. We note that this report is not
comprehensive and does not include analysis of his testimony before this Committee.

557 A.2d 1355 (N.H. 1989).
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test the evidence independently. Unlike the majority, Judge Souter found no due process
interest in preserving this evidence for possible later challenge.

Further, Judge Souter’s views on the writ of habeas corpus -- a writ of profound
importance to our Founding Fathers - will only serve to restrict its usefulness. Judge
Souter’s view of the current doctrine of federal coliaterat relief is that reviewing federal
courts should not charge state courts retroactively with law which "was not there to follow
at the time" of the state court's judgments. Judge Souter fails to appreciate that the same
Constitutional rights, athough identfied only in later decisions, were in full force and effect
at the time of the state judgments.

In State v. Colbath,® on the other hand, Judge Souter granted an accused rapist
a new trial because he considered that evidence of the victim's previous sexual conduct
should have been admissible where consent was a defense. Judge Souter's approach
in this case limited the protection atforded by New Hampshire’s "rape shield" law. In what
may at best be described as insensitivity, Judge Souter suggested that the victim might
have alleged rape as a way to excuse "her undignified predicament.”

Judge Souter's due process and equal protection analysis also raises concerns
about his sensitivity and commitment to furthering civil rights and liberties. In Appeal of
Albert & Edward Bosselait' Judge Souter wrote the majority opinion denying a claim for
unemployment compensation by two elderly workers who had shared a full-time janitorial

position for 22 years. Applying the minimal level of scrutiny 10 the state unemployment

540 A2d 1212 (N.H. 1588).
‘547 A.2d 682 (N.H. 1988).

39-454—91 ——26
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compensation statute, Judge Souter appeared to disregard the exceptional and
emotionally compeling facts of this case in holding that the state could rationally conclude
that it should reserve its funds solely for those seeking full-time employment. Moreover,
Judge Souter's testimony last week did not allay any of our concerns regarding his
position in that case.

In another area, Judge Souter joined an advisory opinion® upholding a rigid
exclusion of gay and lesbian persons from adopting children or becoming foster parents
under any circumstances. This opinion failed both 1o recognize that homosexuals should
be protected from discrimination and io follow the lead of numerous states in rejecting
the use of sexual orientation as an absolute factor in evgluating potential adoptive or
foster parents.

Perhaps as attorney general and state court judge, David Souter has not had
sufficient opportunity to demonstrate his commitment to extending the Constitution's
guarantees to each and every person in this nation -- rich or poor -- regardiess of race,
gender, age and sexual preference. However, in discussing last week New Hampshire
law that previously made literacy a condition of the right to vote, we are not comforted
by his characterization of the resulting disenfranchisement of countless illiterate Americans
as nothing more than "a mathematical statement.*

Moreover, in his testimony, Judge Souter affirmed that at the time he took these
actions on literacy as Attormey General, he personally agreed with them, aithough he then

*Opinion of the Justices, 530 A.2d 21 {N.H. 1987).

“Nornination Hearings, Friday, Septerber 14, 1990 (response to Sen. Kennedy's
questioning).
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indicated he now disagrees with those positions. We fear, as should this Committee and
the Senate as a whole, the consequences of entrusting the precious guarantees of the
Constitution to a man with too circumscribed a vision of the democratic process. Indeed,
in light of the need for the Civil Rights Act of 1990 specifically overruling certain recent
Supreme Court holdings, Congress should be particularly sensitive to this nominee’s

constitutional vision,

Judge Sout.er’s Failure to Respond to Questioning

Where, as here, the ¢candidate's judicial reé:ord is silent or causes concern on
important matters of federal constitutional jurisprudence, the candidate's testimony is of
paramount importance. Judge Souter has not been as forthcoming as necessary. He
has demonstrated wavering forthrightness in his inconsistent choice of subject matters
about which to testify.

In one of Judge Souter’s concurring opinions,” he went out of his way 1o express
concern for hypothetical physicians’ personal feelings in performing abortions. However,
Judge Souter has absolutely refused to express concern about the real and present legal
challenge to established Supreme Court precedent guaranteeing a woman's constitutional
right to choose. We are troubled by Judge Souter’s refusal to respond to questioning
remotely relating to the constitutional principles underlying the right 1o choose and the
President’s right to wage a war not declared by Congress, while he does not appear to

be similarly constrained with respect to equally vital and troubled areas such as

"Smith v. Cote, 513 A.2d 341 (N.H. 1986).
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separation of church and state.®

Judge Souter was forthcoming in his discussion of a number of current matters
of constitutional adjudication, but refused to countenance any discussion of certain
others. For example, Judge Souter was willing to discuss the Lemon v. Kurtzman test
and Justice O’Connor’s views on how to apply that test to recent cases before the
Supreme Court. He expressed his approval of the result reached in one such case,
affirmed the principles underlying that decision and specifically agreed with Justice
O'Connor's concurrence.’  Judge Souter gave this testimony despite his
acknowledgement that a motion for rehearing in that case is pending before the Court.
This is inconsistent with his refusal to discuss the constitutionality of President Truman's
intervention in the Korean Conflict or the principles underlying Roe v. Wade.

Moreover, Judge Souter declined to discuss his personal view of the morality of
abortion. In contrast, Justice O'Connor disclosed to this Committee her personal view
of abortion and assured the Committee it would not play any role in her legal analysis.
However, Judge Souter has stated some of his personal views on such issues as the

morality of the death penalty. in sum, it is difficult to reconcile his apparent willingness

*The Senate is well within the bounds of propriety to inquire into a candidate’s views
on even the most recent constitutional precedents and principles; only the solicitation of
a commitment to vote a certain way on a particular pending case could raise a concern
of prejudice or a requirement for recusal. K the Senate is unable to gain an
understanding of the nominee’s views in the area under inquiry, then it cannot effectively
discharge its duty of advice and consent and cannot assent to the nomination.

Our views on the advice and consent process in the context of this nomination are
attached as Annex B to this testimony.

*Nomination Hearings, Friday, September 14, 1990 {response to questioning by
Senators Leahy and Specter).
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to discuss certain cases, constitutional principles and personal viewpoints, but not others.
koA ok oW
Judge Souter’s record as Attorney General and as Justice on the New Hampshire
Supreme Court raises numerous concerns regarding his commitment to the protection
of civl rights and civil liberties. His testimony before this Comwmittes has not sulficiently
allayed these concerns. At a time when major Constitutional issues hang in the balance,
Supreme Court Watch cannot, on the svailable record, support this nomines.
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ANEX B

SUPREME COURT WATCH
STATEMENT ON THE
NOMINATION OF
JUDGE DAVID H. SOUTER

Supreme Court Watch works to focus public attention on
the protection of civil rights and civil liberties by
examining and reporting on the judicial record of Supreme
Court nominees. It is dedicated to the principle of
maintaining the highest judicial standards for Supreme
Court nominees.

Analysis of Judge Souter’s record does not reveal his
judicial philosophy on a number of the most significant
areas of individual freedom, including reproductive
choice, race and gender discrimination, separation of
church and state, and many aspects of freedom of speech.
Furthermore, what can be discerned of his views in other
areas of due process and equal protection and in criminal
procedure and access to the courts raises serious concerns
about his commitment to the protection of civil rights and
civil liberties. Supreme Court Watch therefore is unable
to endorse his candidacy at this time,

Supreme Court Watch believes that it is incombent upon
the Senate to probe Judge Souter deeply and thoroughly
— perhaps more extensively than it examined Judge Bork,
since so much less is known — in seeking to unearth his
judicial philosophy. Only in light of the most thorough
examination of Judge Souter's perspectives on
fundamental rights, and the Senators’ gaining the deepest
confidence in his commitment to those rights, should the
Senate not reject his nomination.

- September 7, 1990
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The appointment of a Justice to the U.S.
Supreme Court is an act of the greatest significance
to the nation. The Supreme Court occupies the
pinnacle of the federal judiciary and arbitrates be-
tween the legislative and executive branches. A
change in its membership can thus be of com-
parable importance 1o a change in the composition
of the Congress or in the occupancy of the White
House, and perhaps of more enduring effect.

The Supreme Court defines our most precious
rights and liberties; its pronouncements reflect not
only what kind of society we are, but also what kind
we want to be. Through our elected repre-
sentatives, we must exercise the greatest care in
choosing individuals 1o assume this awesome
responsibility.

From the earliest days of the Republic, the
Senate has vigorously examined and debated not
only the fitness and qualifications of Supreme
Court nominees, but also their judicial, politicat,
economic and philosophical views.” The Senate
has declined to confirm nominees of Presidents
George Washington and James Madison, as well
as, in more recent times, those of Lyndgn Johnson,
Richard Nixon and Ronald Reagan.® Nomina-
tions have been refused for reasons far beyond
cronyism and mediocrity; nominees have been ex-
amined and found ill-suited for their views on such
fundamenial issues as federalism, slavery, dis-
criminatign, labor relations and judicial
philosophy.3

Thus, to ask whether a
nominee considers that
Roe v. Wode was
correctly decided, and
if not, whether it
should be overturned,
is neither inappropriate
nor unprecedented: it
is mandatory.

Page 2

The Senate’s duty of
advice and consent is
vitiated if it cannot gain
a clear understanding
of the candidate’s
position on the very
issues that implicate
the rights and liberties
of all Americans.

-

»

¢

WATCH

The decisive role of the Senate in the appoint-
ment of Justices has its roots in the framing of the
Constitution. Early proposals ranged from Con-
gressional appointment to Presidential preroga-
tive; the compromise of the Coastitutional
Convention was for the President to nominate
candidates, who are appointed "Eyand with the Ad-
vice and Consent of the Senate.” Historically, the
Senate has carried out its mandate: it has not
assented to nearly one in five of all Presidential
nominees to the Court,” and, on more than one oc-
casion, the Senate’s "advice” 1o the Pregidcm was
that a specific candidate be nominated.

Thus, there is no historical or legal basis for the
recentoutery from certain political corners that the
Senate was overstepping its bounds in its examina;
tion and rejection of nominee Robert Bork.
There, as before, the Senate was exercising its self-
evident role in the appointment process: to act as
a democratic counterweight to the President’s in-
itiative, thus ensuring a broader consensus and
more representative process of selection.

In fulfilling this role, there is no apparent
reason why the Senate should not sonsider every
relevant aspect of the appointment,” In reviewing
Judge Bork's record, the Senate’s concern about
his constitutional philosophy caused it to seek a
more thorough understanding of his stance on
many imporiani precedents and issues. This is no
more — and no less — than it has done since the
days of George Washington's first nominations to
the Supreme Court.
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The Supreme Court
defines our most
precious rights and
Hiberties; its
pronouncements
refiect not only what
kind of society we are,
but also what kind we
want to be.

WATCH

In reviewing the Bork nomination, as in a num-
ber of previous cases, the Senate was also
legitimately concerned about the effect that his
confirmation would have on the composition of the
Court as awhole.! The effects of appointments to
the Supreme Court can endure far beyond the
tenure of the politicians making the appointments;
it is appropriate for the Senate, acting as a counter-
balance to the initiative of the Executive, 1o decline
to confirn a nomination which would work too
radical a change in the philosophical inclinations
of the Court, or which would entrench a tendency
which the Senators believe inconsistent with the
national interest. The critical importance of the
Court in this country’s constitutional framework,
and the effect of life tenure for Justices, combine
to require nothing less,

It has been said that ethical considerations and
the independence of the judiciarylimit the permis-
sible scope of the Senate’s inquiry into a
candidate’s judicial philosophy.n To be sure, it is
improper to demand that a candidate commit to a
position on an identified case which may be
reviewed by the Court; each case must be decided
in its context and on its merits.'* But inquiry into
a candidate’s views on a specific area of the law is
something different: it affords an opportunity to
flesh out judicial philosophy, of concern with
respect not only to that issie (versus an identifi-
able, pending case) but also to constitutional
analysis as a whole.™ Thus, to ask whether 2
nominee considers that Roe v. Wade was correctly

Page 3

decided, and if not, whether it should be ovet-
turned, és neither inappropriate nor unprece-
dented:™ it is mandatory.

Moreover, it seems ciearly out of step with the
Constimtional order for a candidate 10 take the
position that propriety or the independence of the
Jjudiciary requires that he or she make no statement
on any issue which may come before the Court.!
The Senate’s duty of advice and consent is vitiated
if it cannot gain a clear undersianding of the
candidate’s position on the very issues that impli-
cate the rights and liberties of all Americans, Any
candidate who adopts such a posture, and par-
ticularly one whose record is silent or unclear on
such issues, should arouse in each Senator the
greatest reservations,

Similarly, a candidate with a "blank slate"
should have no place on the Court: if his or her
views cannot be discerned from the record, the
Senate cannot truly discharge Ets duty to advise and
consent on the nomination.'® Further, one may
begin to question whether such a nominee would
be appropriate to assume the critical role our Jus-
tices play in shaping this nation’s course. There is
animportant truth in Professor Tribe’s observation
in 1985 on the Senate’s examination of Supreme
Court nominces: "A blank slate is not the sign of
an open mind, but of an empty one — of
immaturity and inexperience, and perhaps of
indifference.”

Historically, the
Senate has carried
out its mandate:

it has not assented
to nearly one in five
of all Presidential
nominees to

the Court,
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The nomination of a "blank slate” candidate —
as a number of commentators have characterized
Judge David H. Souter,™ President Bush’s
nominee to fill the seat vacated by Justice William
J. Brennan, Jr. — should be most troublesome to
the Senate. In order to discharge its duty of advice
and consent, the Sepate would have no record
upon which to rely in assuring itself of the ap-
propriateness of the candidate, and thus would be
forced to rely upon the testimony of the candidate.
Even assuming the most forthcoming of can-
didates, it is worrisome 1o consider that the can-
didate must, in effect, campaign for the position.
Any President who proposes such a "blank slate”
candidate bears the risk that the S¢nate reject the
candidate because of its inability 10 determine
whether the nomination truly is in the best interest
of the nation.

Nominations have

been refused for

reasons far beyond

i cronyism and

-~ mediocrity; nominees
* have been examined

t and found ill-suited for

their views on such

fundamaental issues as

faderalism, slavery,

discrimination, labor

relations and

judicial philosophy.

Christopher Ryder, the author of this statement on behalf of the board of Supreme Court Watch, is an attomey

at Paul, Weiss, Rifiind, Wharton and Garrison. Jan Kb

a board ber of Supreme Court Watch and

an artorey at Paul, Weiss, Rifkind, Whartom and Garmison, provided editorial assisiance.
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*U.S. Const, art. 11, Sect. 2, cl. 2. The
historical antecedents of this clause are
examined in Black, supra note 1, a1 661-
62; Functions, Roles & Duties, supra note
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