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DECI SI ON AND ORDER

SUMVARY

At issue in these consolidated cases are wages paid by the
Respondents for work perfornmed pursuant to contract specifications
i ssued by the Departnent of Transportation, State of Connecti cut
(“CT-DOT”) in the early nineteen-nineties. The contracts called
for the cl eaning and pai nting of various bridges | ocated throughout
the state (the “Violation Projects”). Federal funds, adm nistered
under the Federal Aid H ghway Acts, were involved in the financing
of these projects, thus making themsubject to the requirenents of
the Davis Bacon and Related Acts (“DBRA’), 40 U.S.C. § 276, et
seq., 29 CF.R Part 5 and the Contract Wrk Hours and Safety
Standards Act ("CWHSSA"), 40 U S. C. 8§ 327, et seq. Wth the
exception of E. Daskal Corporation ("Daskal"), none of the
Respondents dispute that their performance under these contracts
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was subject to the DBRA. See Respondents’ Pre-Hearing Exchanges,
ALJ Exhibits 7, 13, 20, 29, 35, 37, 38, 47, 54, 55, 64. The
al l eged violations were discovered as part of a United States
Departnent of Labor ("DOL") conpliance i nvestigation which began in
the early Spring of 1996 and was perforned by James Peckham
((“JP"), 1997).! The central issue was, and is, the extent to
which the Respondent bridge painting contractors paid their
enpl oyees in accordance wth the Wage Determ nations ("WDs") nade

a part of these contracts. |In addition, debarnment is sought for
two of the Respondents and their owners: Jewell Painting, Inc.
(“Jewell ™) and Caneron Jewell, and Shipsview Corporation
(Shi psview) and Christos Deligiannidis.

For Respondents Abhe & Svoboda, Inc. (“Abhe”), EDT
Construction, Inc. (“EDT"), Jewell, Blast Al, Inc. (“BA’) and

Shi psview, the vast bul k of the back wage conputations stem from
Conpl ai nant’ s determ nati on t hat enpl oyees perform ng work on t hese
bridge painting contracts should have been paid the rate for
painters set forth in the applicable WDs. The Respondents’
principal defense is that their enployees were not working as
pai nters, but rather as |aborers or carpenters. The fact that the
WDs reflect collectively bargained rates is undisputed. It is
established | aw under the DBRA that to determ ne whether or not a
particul ar enpl oyee should have been paid the painter rate, the
nature of the enployee’s work has to be conpared against the
prevailing practice anong unionized bridge painters in CI. 1In re
Fry Brothers Corp., WAB Case No. 76-6, CCH Labor Law Reporter,
Wages- Hours, Adm nistrative Rulings, 831,113 (1977); U.S. ex rel.
Plumbers & Steanfitters Local Union No. 38, et al. v. C W Roen
Construction Co., 183 F.3d 1088, 1093 (9th Cir. 1999). As set
forth below, the prevailing practice anong unionized bridge
painters in CT denonstrates that the work at issue in this
consol i dated proceedi ng was painters’ work and, therefore, should
have been paid at the prevailing wage rate for painters.

For Respondent George Canpbell Painting Corp. ("GCPC'), the
issue is significantly different. Peter Mrris was GCPC s Proj ect
Superintendent on CT Departnent of Transportation (*“CT-DOT”)
Project No. 94-170/171 (the “Gold Star Project”). Morris’
testimony shows that GCPC does not dispute that the work in
question is appropriately within the jurisdiction of the painters’
craft. Mrris testified that “a material handler is a journeyman
painter, as a blaster or painter is ajourneyman painter.” (Mrris
9587, 9689). GCPC, however, attenpts to argue that it is excused
from conpliance with the Wbs applicable to the Gold Star Project
under a “side bar” agreenment negotiated with the CT painters’
union. (CX 219) GCPC s argunment nust be rejected, as a matter of
| aw, because agreenents between a union and a contractor to pay

The name or initials of an individual, followed by a page
nunber, refers to that individual’'s testinony during the Hearing.
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| ower rates than those specified in an applicable WD are invalid as
a matter of law, and | so find and concl ude. Van Den Heuvel
El ectric, Inc., WAB Case No. 91-03 (1991).

Daskal paid its enployees between $9 and $12 per hour for
performng work on the Gold Star Project. These rates are not in
accordance with any classification in the Gold Star WD. Daska
clains that the work perforned by its enployees was not covered
under the DBRA (CX 219, pp. 2-4) Daskal enpl oyees, however,
clearly perfornmed the work of “l aborers or nechanics” on Gold Star,
and | so find and concl ude.

As noted above, this consolidated action is brought by the
Conpl ai nant (or “Adm nistrator”) agai nst seven contractors for work
performed on various bridge painting projects in the State of
Connecticut during the tinme period 1994 to 1996. As also noted
above, the Adm nistrator acts under authority granted by the DBRA
to ensure that | aborers and nechanics on federally funded projects
(in this case, contracts with the Connecticut Departnent of
Transportation) receive prevailing wage rates as set forth in the
WDs attached to and incorporated into the contract docunents.

FI NDI NGS OF FACT

There were forty-nine days of formal hearing held herein,
bet ween January 31, 2000 and August 6, 2000, over six hundred (600)
docunents are contained in this record and nunerous Ww tnesses
testified before nme in these seven consolidated conplaints.
However, these cases can be reduced to one sinple issue: Are these
bri dge-painting projects a single trade job or are they so-called
multiple trade jobs? In sumary, | agree with and accept the
Compl ai nant’ s essential thesis that the Connecticut |ocal practice
| eads ineluctably to the conclusion that the painting industry
treats such projects as a single trade job and that carpenters or
| aborers do not tend painters in performng the nmyriad tasks on a
bri dge painting project. To accept the Respondents’ argunents
woul d result in a de facto repeal of the DBRA and create a judici al
| oophol e allowing an aircraft carrier to pass through.

At the outset, | note that it is not ny task to judge and/ or
determ ne the propriety or legality of the DBRA. Congress passed
that statute, as well as conparabl e wage and hour statutes, nany
years ago, has kept those statutes on the books and has not
repeal ed those statutes. Thus, ny own opinion on the continued
viability of those statutes 1is absolutely irrelevant and
i mmateri al .

Wth that background in mnd | shall nowbriefly sumrari ze the
projects in question and the woirk perforned by the seven
Respondent s j oi ned herein.



| agree with the Conpl ai nant’ s essential thesis that the | ocal
area practice in Connecticut establishes that the work perforned by
enpl oyees on the so-called violation projects (for whom back wages
were assessed at the painter wage rate) was within the painters
work jurisdiction, and I so find and concl ude.

CGeorge Canpbell Painting Corp. (“Canpbell” or “GCPC’) was the
general contractor on CONNDOT projects 94-170 and 94-171, the Gold
Star Bridge.

The Gold Star bridges are located in New London County. The
bridges cross the Thanmes River, from New London to G oton

The contract for the northbound project was awarded on
Septenber 25, 1992 for the rehabilitation of the northbound CGold
Star Bridge. Gold Star northbound is 5931 feet |ong. The contract
val ue, as quoted in the Schedule of Prices, was $25, 260, 884. 00.
Abr asi ve bl ast cleaning and field painting, | ead health and safety,
and containnment and collection of surface preparation debris

conprised $17,700,000.00 of the total contract value. The
remai ni ng contract value of $7,560, 884.00 consisted primarily of
roadwork itens required pursuant to the contract. As genera

contractor Canpbell was responsible for all the work required under
the contract.

The contract for the sout hbound project was awar ded on Cct ober
19, 1992. The sout hbound bridge is 6362 feet long. The contract
val ue, as quoted in the Schedule of Prices, was $23, 400, 000. 00
Abr asi ve bl ast cleaning and field painting, | ead health and safety,
and containnment and collection of surface preparation debris

conprised $17,000,000.00 of the total contract value. The
remai ni ng contract value of $6,400,000.00 consisted primarily of
roadwork itens required pursuant to the contract. As genera

contract or Canpbell was responsible for all work required under the
contract.

The Gold Star project was the first bridge project in
Connecticut to incorporate new | ead health and safety regul ati ons
relating to the contai nnment and coll ection of the debris resulting
fromthe abrasive blast cleaning process.

Prior to Gold Star, CI-DOT did not require stringent
collection of debris or nonitor the collection process.

In the 1970's painting contractors sinply brought | adders,
cables and planks for access, and buckets of paint and painted.
Very little blasting work was done. No contai nment was required.
No cl eaning work was required.

During the 1980s the State of Connecticut required bl asting of
the steel prior to painting and went to 75% cont ai nnent i nvol vi ng
a nesh type screen that hung from the bridge. There was very
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little nonitoring by the State. Then the regul ati ons changed and
the State required 100% cont ai nnent .

The Respondents challenge the Limted Area Practice Survey
(“LAPS”) utilized by the Conpl ainant to support its position that
the bridge painting projects involved herein are single trade jobs
and, a fortiori, the tasks cannot be the subject of a division of
| abor. Noteworthy is the thesis of counsel for Abhe and Bl ast All
(BA) that the LAPS, as perforned the Conplainant, is fatally fl awed
and defective and cannot be used to nodify retroactively previously
issued Wbs to elimnate classifications of |abor for use on the
applicabl e projects, especially as the Conplainant is selectively
enforcing the DBRA while ignoring the business practices of “sone
contractors who were violating the Davis-Bacon Act.” (RX at 3)

Initially, | note that well-settled maxim of law, 1i.e.,
ignorantia |l egis non excusat, is no defense in this admnistrative
pr oceedi ng.

Counsel for Jewell submts that Respondents “are faced with
the specter of true bureaucracy in its very literal sense:
arbitrary rule by functionaries. This is not an area of science in
whi ch M. Peckham has uncovered sone universal truth, a subm ssion
to which is inconvenient, but unavoidabl e. No, this is nothing
nmore than an attenpt to take an internal, confidential docunent,
give it the force of law, then retroactively apply it.”

Counsel for GCPC submits that the LAPS is not authorized in
the present matter by any federal statute or regulation and is
legally insufficient as not conplying wwth the requirenents of the
Field Operations Handbook codified at 815f05, especially as the
col l ective bargaining agreenent (CBA) between the CCIA and the
Connecti cut Labors Union, effective April 1, 1991 t hrough March 31,
1993, covers the work perforned by enpl oyees of GCPC and Daskal and
as the National Bridge and Tunnel Agreenent (NBTA) authorizes
paynment of cleanup work by support personnel at less than the
j ourneyman painters’ rates required by the Wbos. (1d. at 29-39)

| agree with Conpl ai nant that the LAPS was properly perforned,
that it is, in fact, authorized herein, that it legally satisfied
Conpl ainant’s essential thesis that bridge-painting work is a
single trade job, notwithstanding the many tasks involved in
setting up the bridge for painting, gaining access to the site,
preparing the surfaces for painting and then doing the actual
pai nti ng. Case precedents cited by the Respondents are clearly
di stingui shable as relating, inter alia, to highway projects such
as road reconstruction or construction or road resurfacing,
projects that, in ny judgnent, are clearly nulti-trade jobs. Such
projects are clearly not simlar to these being challenged by the
Conpl ai nant herein.

Respondents, as experienced business people for many years,
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clearly knew their obligations under the DBRA and under the
contract specifications and under the schedul e of prices, submtted
their bids accordingly and took their <chances in escaping
detection. Mreover, that there may be other contractors violating
the DBRA or other wage-hour laws likewise is no defense as this
Court has no control over that aspect and as this Court has
jurisdiction only over those cases in which a formal conplaint is
issued and the conplaint is then referred to the Ofice of
Adm ni strative Law Judges, if the parties cannot voluntarily
resolve the matter. Furthernore, conplaints sonetines are issued
against afirmor firms because of their potential deterrent val ue.

The Wage Appeals Board s 1977 decision in the Fry Brothers
case is dispositive of ninety percent of the disputes in this

pr oceedi ng. The Respondent in Fry Brothers <clained it
appropriately classified, and paid, certain enployees as |aborers
rather than carpenters. Fry Brothers, p. 6. The Board, in

rejecting Respondent’s argunment, held that the case was “a
classical case of msclassification of the work of enployees
covered by the Act.” Id. at Holding No. 2. The Board, after
establishing that the WDs refl ected union rates, and finding that
t he di sputed work bel onged exclusively to the carpenters pursuant
to local practice and the applicable collectively bargained
agreenents, upheld the Secretary’s determ nation that Respondent’s
enpl oyees were m sclassified and paid inproperly. Fry Brothers,
Hol ding Nos. 2, 5, 6, 8.

The critical issue in both Fry Brothers and this proceeding is
the relationship of <collectively bargained rates to their
acconpanyi ng practices. Over twenty years ago, Fry Brothers
conclusively decided that issue against Respondents. See al so
Plunmbers & Steanfitters, 183 F.3d at 1092-93 (holding, after
stating that the Fry Brothers test was “em nently reasonabl e,” that
“where the Departnment [of Labor] determnes that the prevailing
wage rate for an area derives froma collectively bargaining [sic]
agreenent, then the job classifications for that area nust al so be
derived fromthat agreenent.”)

The continuing validity of the principles of |aw articul ated
in Fry Brothers is further illustrated by the Adm nistrative Review
Board’s decision in In the Mitter of Johnson-Mssnman, Inc.,
Contractor, ARB Case No. 96-02, 1996 W. 566043 (Septenber 27
1996) . In Johnson- Massnman, the Board held that, where
circunstances | i ke those present in this proceedi ng exist, disputed
work should be paid at the prevailing rate for the trade which
clainms that work. Johnson- Massman, 1996 W. 566043 at *3. The
Respondent in Johnson-Massman clainmed that there was a
“jurisdictional dispute” between the |aborers and ironworkers
unions and that it was justified in paying three enployees the
prevailing wage for | aborers, rather than ironworkers, because the
work they had perforned fell within the “jurisdictional dispute.”
ld. at *2. The Adm nistrative Review Board held that the i ssue had
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to be decided based “upon the appropriate area practice for the
di sputed work.” | d. The Board, after finding that the
“substantial uncontroverted evidence of record support[ed] the
conclusion” that the work at issue was clainmed by the ironworkers’
uni on, and had not been cl ained by the | aborers’ union, concl uded
that the work should have been paid at the prevailing wage for
ironworkers. 1d. at 3.

The work at issue in this proceedi ng shoul d have been paid at
the prevailing wage for painters because (i) the prevailing wage
rates were derived fromunion agreenents; (ii) there is agreenent
anong the CT painters’, CT | aborers’ and CT carpenters’ unions, as
wel | as anong union contractors performng work in CT, that the
work at issue belongs to the painters; and (iii) the CT | ocal area
practice was to pay the painter wage rate for the disputed work.

A. The Applicable Wage Determ nations Are Based On Union
Rat es

The wage rates set forth in the respective WDs are beyond
di spute collectively bargai ned rates. (JP 2137, 2142, 2758-59,
2840, 2883-84). The rates for bridge painting are collectively
bar gai ned under the CT Statew de Bridge Agreenent. (JP 2027-29;
Murray 6030-31, 6038-39; Ceri 6347-55; CX 142-145.) This was
established through the testinmony of Wage and Hour |nvestigator
Peckham and was never chall enged by any Respondent w tness during
the course of this proceeding. It is axiomatic under the DBRA t hat
when a federal WD is based upon collectively bargai ned rates, the
DCOL has the obligation to see to it “that the wage determ nations
carry along with themas fairly and fully as may be practicabl e,
the cl assifications of work according to job content upon which the
wage rates are based.” Fry Brothers, Holding No. 6.

B. The CT Unions, And Union Contractors Perfornm ng Bridge
Pai nting Work I n CT, All Agree That The Work At | ssue Was
Wthin The Painters’ Jurisdiction

Among all the fact, non-party wtnesses who testified at
trial, there was no dispute whatsoever as to the work practices
prevailing with the unionized sector of the CT bridge painting
i ndustry. Conpl ai nant presented the testinony of nunerous painting
conpany executives, painting union officials and long-term CT
bridge painters. They were unaninously in accord that in CT the
prevailing practice is that unionized bridge pai nting conpani es pay
the appropriate craft rate not only for operating a paint or
bl asting gun, but also for all of the related work associated with
nmobi | i zing the material and work force, perform ng and cl eani ng up
the bridge painting operation. This includes the totality of work
processes which are, in the phraseol ogy of Peckham required to
transforma rusty bridge into a newy painted bridge. (JP 4158)

As set forth bel ow, Peckham s testinony and his investigative
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findings were conclusively supported at trial by the testinony of
Ken Mirray, Business Representative and Business Manager of
District Council 11, International Union of Painters and Allied
Trades (lIUPAT), and by the testinmony of Domnic Ceri, also a
Busi ness Representative with District Council 11. D strict Counci
11 is the | UPAT conponent with jurisdiction over all of CT, and
thus all of the projects at issue in this case.

As detail ed bel ow, Peckhami s testinmony was al so confirned by
that of Leonard Granell, Field Representative for Laborers Local
Union 230, and by that of Robert Loubier, who was, during the
rel evant period, a Council Representative to the New England
Regi onal Counci | of Car pent er s. Addi tionally, Peckhamni s
investigative findings were further confirnmed by Frank Wite, a
union official called by Respondents. VWiite was the Business
Manager, Financial Secretary and Treasurer of Laborers’ Local 547,
| ocated in Goton, CI. Wite had been affiliated with Local 547
for 43 years and held various positions, including President,
during his tenure with Local 547. (Wite 9799) Wite testified
that the work on the Gold Star Project was within the jurisdiction
of the painters, that his nmenbers do not work on unionized bridge
pai nting jobs, and that union | aborers do not even |ike working on
bridges due to the height and the |ead paint exposure. (Wi te
9813, 9822-23, 9829)

Lou Shuman, during the rel evant tinme period, was the Assi stant
to the President and Director of Labor Relations, Connecticut
Construction Industries (“CClA"), and served as the contractors’
representative to collective bargaining negotiations with various
trade uni ons. Shuman concurred i n Peckhanmi s i nvestigative findi ngs
as to area practice based on his own expertise, as well as his
consultations wth executives of CT construction contractors
experienced in bridge projects. (Shuman 7340-7361) Peckhani s
conclusions were further supported at trial by the testinony of
three executives of A Laugeni & Son, Inc. ("Laugeni”),
Connecticut’s |argest unionized painting contractor, and by the
testinony of Gene Wanbolt, a ten-year enployee and four-year
supervisor for Mchael J. Gesh Painting Co. (“Gesh”), a smaller
uni oni zed CT painting contractor. (Thomas M Laugeni 7452-7641;
Greg A Laugeni 10313-82; Thomas G Laugeni (“T. Laugeni Depo.”),
CX 209; Cene Wanbolt 8880-9017)

In contrast to this overwhel mng testinony, not a single fact
wi tness testified that the disputed work at issue was within the
jurisdiction of any CT union other than the painters. Despite a
vi gorous defense nounted by the seven attorneys fromfour separate
law firns, no fact wtness testified that within CI any of this
work, as a matter of collectively bargai ned practice, was cl ai ned
by either the |aborers’ union or the carpenters’ union. No CT
union official was brought forth to testify that any union other
than the painters clainmed this work. Gregory Canpbell, the
President of GCPC, in fact conceded that he knew of no
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jurisdictional disputes between CT painters and CT |aborers or
between CT painters and CT carpenters. (Canmpbel I 9375) No CT
enpl oyee testified that he had perfornmed the disputed work under
any collectively bargai ned agreenent other than the CT Painters
Statewi de Bridge Agreenent. As M. Ganell of the Laborers Union
sumred it up, “[t]here are no gray areas.” (G anell 7098) There
can be no doubt that, under unionized G bridge painting practice,
the work on the Violation Projects for which back wages were
calculated is within the jurisdiction of the painters, and | so
find and concl ude.

C. CT Area Practice Was Consistent Wth The Jurisdictional
Adr eenent Between The CT Painters, Laborers And

Carpenters

The agreenent anong the unions, and anbng uni on contractors,
is further illustrated by exam ning the pay practices on bridge
painting projects in CT task by task. Conpl ai nant presented
overwhel mng testinony that on jobs where union workers were
utilized, the prevailing C practice was to enploy painters at the
painter rate for rigging. (Murray 6032, 6234; Cieri 6361-62
Granell 7097, 7104; Loubier 7241; T. Laugeni 7461, 7467, 7496,
7501, 7511; JP 2027; Wanbolt 8915; Canpbell 9360-66) Numer ous
bridge painting enployees, including Darrell Cecil, Kenneth
Rowl and, Justin Tetreault and Mark Verity testified that the term
“rigging” includes assenbling, noving and di sassenbling all cabl es,
pl atforns and contai nnents. (Cecil 1631; Verity 221; Row and 831;
Tetreault 1954-65) The fact that rigging includes all work rel ated
to assenbling, noving and di sassenbling contai nments used on the
Vi ol ation Projects was al so confirned by the testinony of Thomas G
Laugeni, Sr., Ken Murray and Domnick Ceri. (T. Laugen Depo., CX
209, p. 67; Murray 6039-40; Ci eri 6361-62; CX 146)

The union practice in CI was to pay the painter rate to
enpl oyees for performng all rigging work, including assenbling,
nmovi ng and di sassenbl i ng contai nnents, on bridge painting projects.
(Granell 7104-05; Loubier 7223, 7232, 7234, 7288-89; T. Laugeni
7461, 7467, 7496, 7501, 7511, 7524, 7531, 7542; Wanbolt 8895-98,
8915, 8930, 8933, 9009; Canpbell 9360-66, 9396, 9402; Morris 9663-
68, 9675-76; G Laugeni 10326-28) Likew se the prevailing practice
Wi thin the unionized sector was to pay the painter rate for grit
collection and traffic control. (Mirray 6098-99, 6265; C eri 6504;
Granel | 7105, 7108, 7113; T. Laugeni 7461-62, 7467, 7479-80, 7501-
04, 7511, 7525, 7531-32, 7557; Wanbolt 8901, 8920-21, 8933, 8937,
Canpbel | 9360-66; G Laugeni 10328; JP 4284)

The detail ed testinony of union bridge painters who had wor ked
in the trade for years provides further confirmation of the fact
that it was the prevailing practice to use union painters, paid at
the painter prevailing rate, for all the tasks at issue in this
proceedi ng. Robert Mennard was a veteran bridge painter of 25-30
years when he started working for GCPC as a uni on bridge painter on
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the Gold Star Project. (Mennard 95) Anong the other union bridge
pai nting conpanies for whom he had worked were Dynam c Painting
Corp. (“Dynamc”) and Laugeni where, in addition to blasting and
painting, his work duties included rigging, cleaning up sand,
cleaning up grit and steel shot, and scraping old paint. M .
Mennard was al ways paid the painter rate for all of his work tasks.
(Mennard 97-114) He continued to be paid the painter rate when he
becane enployed by GCPC as a union painter on the Gold Star
Project. There, as a union painter, he performed the full range of
tasks at issue including but not limted to: blasting, cleaning
steel grit wth broonms, and buil ding and novi ng contai nnents. He
was paid the painter rate for all of this work. (Mennard 115-42)
As a union painter on Gold Star, he was not paid a | ower carpenter
rate for the hours he spent assenbling, noving and tearing down
contai nments. (Mennard 134) Nor did he expect to be, since bridge
painters, as he testified, have always put up anything on which
they stand. (Mennard 134) As a union painter working for GCPC, he
was not paid a |aborer rate for the tinme he spent cleaning grit,
even though this conprised alnost two hours per shift. (Mennard
122). As a union painter on CGold Star, his rate was also not
| onered for the hours he spent showering. (Mennard 144)

Mark Verity had also worked many years, prior to his
enpl oynent on the Gold Star Project, as a bridge painter in CT
rigging pick boards, cables, blasting lines, noving rigging and
bl asti ng equi pnent, and sweeping sand. M. Verity had al ways been
paid the painter prevailing rate for that work. (Verity 185-96)
Fromthe time he started working for GCPC on the Gold Star Project
in early 1993, he was primarily doing rigging, including setting
up the Beeche platform (Verity 196-98). For this, he used tools
such as air ratchets, inpact guns, wenches, pliers and hammers, “a
| ot of basic hand tools and air tools.” (Verity 198). These were
clearly the tools of his trade as a union painter doing rigging
work. Verity also used wenches and ratchets to encl ose pl atforns
wth tarps and used saws and screw guns to build and repair
hundreds of wooden bul kheads. (Verity 203-05) These, too, were
clearly tools of his trade. In addition, Verity noved
contai nments, working as a teamwth co-workers, using chains as
wel | as wenches, clanps, and hamrers. (Verity 224-30). For this
work his enployer, a signatory to the Statew de Bridge Agreenent,
al ways paid himthe painter rate. (Verity 205, 208, 229-30). As
a union painter on Gold Star, Verity was paid the painter rate when
he perfornmed traffic control, when he swept and shoveled grit (both
before and after the advent of “material handlers”), and when he
showered. (Verity 242, 324-25)

The fact that Mennard and Verity were paid the painter rate
for their shower tinme on the Gold Star Project was consistent with
the prevailing practice anong union contractors in CI to pay for
shower tinme at the prevailing wage rate for painters. By way of
bri ef background, in early 1993, the CCl A and the CT-DOT entered
into negotiations concerning paynment of shower tine. ( Canpbel
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9265-66) As a result of those negotiations, the State agreed to
rei mburse Canpbel | one hour per day for decontam nation, including
shower tine. (Canpbel | 9264-67) The CT-DOT further agreed to
reinburse this time at the rate at which Canpbell was actually
payi ng the enpl oyee plus a mark-up. (Canpbell 9267) Accordingly,
when GCPC paid enployees the painter rate for shower tinme, they
were reinbursed at that rate by the CT-DOT. (Canpbell Depo., CX
213, Exh. 13.)

Bot h Laugeni and Gresh al so paid their enployees the painter
rate for shower tine. (T. Laugeni 7560-61, 7564-65; Wanbolt 8902,
8922) G ven the work done by painters on bridge painting projects
in CT, the decision by union contractors to pay shower tine at the
painter rate is the only logical pay practice. Put another way,
when an enpl oyee beconmes contam nated with | ead paint residue as a
result of his bridge painting duties, there is no legal (or
| ogical) reason for not conpensating that enployee for the tine
spent washing off the residue at the sane wage rate as he was paid
for the tinme spent performng the tasks that generated that
residue, and | so find and concl ude.

The foregoing evidence shows that work perforned by union
painters on bridge painting projects in CT covers a spectrum of

activities. As Blast Al enployee Harvey Strausser stated, “in our
union jobs all jobs are paint related in the blasting and painting
operation.” (Strausser 686) Strausser’s opi nion was shared by

Gresh, as evidenced by Gene Wanbolt’s testinony that, as a union
bridge painting contractor operating in CI, G esh always paid him
“[t] he sane rate of pay, prevailing wage of the day, fromthe tine
we got there to the tine we went hone.” (Wanbolt 8922)

Even Gegory Canpbell agreed that, with respect to “single
trade” bridge painting projects, the CT painters’ union clains
jurisdiction over traffic control, grit collection, set-up work,
and any containnment work related to blasting and painting.
(Campbel | 9364- 65) There is no dispute that, on "multi-trade"
bridge construction or rehabilitation projects, bridge painters
will sometinmes work fromplatforns originally built for the work of
another trade, rather than tear the platform down and build
another.? There is |likewi se agreenent that on such multi-trade
jobs laborers will, in certain situations, be used to perform
traffic control. (Murray 6242; Ceri 6503; Loubi er 7219-20;
Granell 7104-05; T. Laugeni 7499, 7500, 7526, 7542; Wanbolt 8895-
96) However, but for those Iimted exceptions, out of 10,609 pages
of transcript thereis not a single line of testinony that, on both

20 all the Violation Projects, the only ones which can be
characterized, during the investigative periods, as "multi-trade"
innature for craft jurisdictional purposes are the DeFelice/ Bl ast
Al'l project (CT-DOT No. 83-219) and the SIPCO Bl ast All project
(CT-DOT No. 151-246/247). (JP 3678; see al so Loubier 7289).
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single and nulti-trade projects, the work processes involved in
getting froma rusty bridge to a clean, newy painted bridge are
wWithin the jurisdictional claimof any unionized craft other than
t he painters.

D. The Departnent’s Limted Area Practice Survey
Shows That The Enployees On The Violation
Proj ects (For Whom Back Wages Were Assessed At
The Painter Wage Rate) Perforned Wrk Wthin
the Painters’ Wrk Jurisdiction

The WAage Appeal s Board has previously held that:

When the Departnment of Labor determnes that the prevailing
wage for a craft derives from experience under negoti ated
agreenents, the Labor Departnent has to see to it that the
wage determ nations carry along with themas fairly and fully
as may be practicable, the classifications of work according
to job content upon which the wage rates are based.

Fry Brothers, Holding No. 6.

M. Peckham in response to finding what were perceived as
w despread m scl assifications of work on several bridge painting
projects throughout CT, conducted, at the direction of his
supervisors, a Limted Area Practice Survey (LAPS) during June of
1996. (JP 2110, 2115). M. Peckhamwas directed to performthis
survey by Assistant District Dorector Kenneth Jackson of the
Hartford Wage and Hour Ofice. Wile M. Peckham had never before
performed this extensive a Limted Area Practice Survey, he

regularly consulted wth senior Wage and Hour personnel. These
included his District Director, Dianne MIler, who had been the
Regi onal Wage Specialist for five years, and Bill Pickett, the

Regi onal Wage Specialist at the tinme this survey was done. (JP
2758, 3019, 4196-98, 4270) He al so consulted wth various DOL
Wage and Hour National Ofice personnel who specialize in
governnent contracts. (JP 2351, 2758, 5269-72) M. Peckham
performed this survey in accordance with the procedures outlined in
the Wage and Hour Field Operations Handbook (FOH) at Chapter
15f05(c). (JP 2107; CX 45)

I n accordance with FOH Chapter 15f05(c) (1), M. Peckhamfirst
established that the applicable WDs on the Violation Projects
cont ai ned uni on negotiated rates. (JP 2137, 2142, 2758-59, 2840,

2883-84). He explained that the Wbs actually reference the
applicable CT union |ocal whose rates are reflected for the
particular work classifications |[isted. For example, the

classification for painting related to Bridge Constructi on shows in
some i nstances as "PAI NOO11," the abbreviation for District Council
11 of the International Brotherhood of Painters and Allied Trades,
and in other instances as “PAIN0481,” the abbreviation for one of
the CT painters’ union |ocals which negotiated agreenents prior to

-14-



the formation of District Council 11. (JP 2136-43; CX 35-41, 43-
44) Bill Pickett, Regional Wage Specialist, and Laima G guzis, a
contract rates specialist with the DOL in the National Ofice,
confirmed that the WDS, indeed, reflected union rates. (JP 2137-
42)

After establishing that the WDs on the Violation Projects
reflected union rates, M. Peckham following FOH Chapter

15f05(c) (2), contacted representatives of the painters’,
carpenters’, and |aborers’ unions -- the unions which mght claim
the work as within their jurisdiction -- "to determ ne whet her the

respective union[s] performed the work in question on simlar
projects in the county and in the period one year prior to the
begi nning of construction of the project[s] at issue." (CX 45).°3
In May 1996 Peckham spoke wth Domnick Cieri, Business
Representative of District Council 11, who infornmed him that
painters did all the work on bridge painting projects, and that
such work was covered by a separate statew de col |l ective bargai ning
agreenent called the CT Statew de Bridge Agreenent. (JP 2027-29;
Murray 6030-31, 6038-39; Ceri 6347-55; CX 142-145) M. Peckham
havi ng revi ewed t he 1995-1997 St atew de Bri dge Agreenent, foll owed
up with the painters’ union and was told by Ken Miurray, Business
Manager of District Council 11, that the work described in the
scope of work clause of the Agreenent was inclusive of tasks
relating to "rigging." (JP 2039; Mirray 6134-36, 6138).*

In June 1996, M. Peckham contacted Leonard G anell, Field
Representative for Laborers Local 230 in Hartford, CT. M. G anell
tol d Peckhamthat union | aborers neither performed work nor tended
painters on bridge painting projects in the state; he also

3Because the WDs reflected union rates, it was only necessary
for Peckhamto di scover how union contractors divided up the work;
the practice anong nonunion contractors was irrelevant for
determ ning area practice. (JP 2159; 2567, 4130, 5773-77). Fry
Brot hers, Hol ding No. 6.

4 Al though the term"rigging" did not appear in the scope of
wor k cl ause of the 1995-1997 Statew de Bridge Agreenent, the term
(1) appeared in other sections of the Agreenent, (i.e., Section 9)
(CX 145), (ii) was described extensively in the first Statew de
Bri dge Agreenent, dated 1973 (T. Laugeni Depo., CX 209, pp. 51-55;
CX 142), (iii) was identified as consistently part of bridge
painters’ work by a long-term CT painting contractor (T. Laugeni
Depo., CX 209, pp. 23-37), and (iv) was referenced in District
Council 11's cont enpor aneous commerci al or "Wrki ng Agreenents” (CX
152, 153). The addendumadding the term"rigging" to the Statew de
Bridge Agreenent in My, 1996 did not signal a change or an
expansi on of what had traditionally been understood as painters’
work. (CX 209, p. 67; Ceri 6361; Murray 6101; CX 146).
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confirmed the painters’ jurisdictional clains regarding all work on
bridge painting projects in CIT. (JP 2193-95; Ganell 7095-98,
7104- 09, 7129, 7149-51, 7155-57)

M. Peckham also contacted Robert Loubier, then Counci
Representative wth the New England Council of Carpenters and
Busi ness Agent for Carpenters Local 43 in Hartford, CT. (Loubier
7199-7201). M. Loubier indicated that union carpenters were not
i nvol ved with bridge painting projects. (Loubier 7223-37, 7288-89)
He added that painters built their own access platforns on bridge
painting projects, with the possible exception of |arge bridge
construction or rehabilitation projects where other trades, such as
ironworkers and masons, were enployed to repair the structura
steel or rebuild the concrete roadbed, clearly a nulti-trade job.
In that type of situation, painters, who typically work during the
final phase of rehabilitation and/or construction projects, m ght
use an access platform previously erected by carpenters for the
ot her trades. (JP 2196-97; Loubier 7282-84)

In addition, M. Peckham reviewed the jurisdictional clains
recited in the laborers’ and carpenters’ collective bargaining
agreenents, and goi ng back as far as 1987, he confirmed that there
was no conflict or overlap between the jurisdictional clains of the
| aborers’ agreenents and those of the painters. (JP 2201-12
Granell 7111-16; CX 168-170) M. Peckhamal so confirned, though at
a later point, that during the 1990's there was no conflict or
overlap between the jurisdictional clains of the carpenters’
agreenents and those of the painters. (JP 2223-35; Loubier 7213-
21; CX 171-172, 216).

In May 1996, M. Peckham had requested from M. Mirray of
District Council 11 the identity of bridge painting projects that
had been perfornmed by union painters in the sanme counties and
during the one year period preceding construction on the projects
then wunder investigation. (JP 2143, 2154; Mirray 6164-69)
Specifically, he sought nanes of projects from M ddl esex County,
where the Arrigoni Bridge project was |ocated, between June 1993
and June 1994; projects fromNew Haven County, where the M| | River
project was |ocated, between April 1993 and April 1994; and
projects from Wndham and New London Counties, where the 4dd
Lyne/ East Lynme and Pl ainfield projects were | ocated, between June
1994 and June 1995. (JP 2145; CX 75)

By June 1996, M. Peckham had received from Murray and Ci er
lists of bridge painting projects provided to them by four
signatory painting contractors: Laugeni of Wst Haven, CT; Gesh
of East Wndsor, CT; AOd Colony Bridge Corp. of New Britain, CT;
and Jupiter Painting Contracting Co. Inc. of Croydon, PA (JP
2157-59; CX 177, 181, 185-186). None of these painting contractors
were signatory with the | aborers’ or carpenters’ union. (JP 2158,
CX 209, pp. 69-70). Fromthe lists they submtted, Peckham found
that they had worked on nunmerous bridge painting projects in CT
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spanning the tine period 1991 to 1995, and that they enployed on
them only wunion painters,®> be they journeynen, forenen or
apprentices.® (JP 2177-81, 2193; CX 209, pp. 37- 41; CX 177,
181, 185-186). "

As the FOH recommended t hat confirm ng i nformati on be obt ai ned
from the unions with collective bargaining representatives of
managenent, M. Peckhamconsulted Lou Shuman, the assistant to the
presi dent of CCl A, the |l ocal contractors’ bargaining representative
for negotiating with the bricklayers, carpenters, ironworkers,
| aborers, operating engineers and teansters. (JP 2354; CX 45).
M. Shuman confirnmed Peckhamis findings, stating, as the union
representatives already had, that the painters correctly clained
jurisdiction over the work on bridge painting projects. (JP 2362;
Shuman 7352-61; CX 190).

By m d-1996, M. Peckham determ ned that the unions were all
in agreenment that the work relating to bridge painting in CT was,
and had al ways been, within the painters’ jurisdiction. (JP 2265-
66, 3670, 3675, 5292).°8 Wiere there is agreenent anong the

5 Jupiter Painting’s certified payroll records reveal ed
that a handful of its enployees doing bridge painting
work were erroneously |abeled as "Hazardous Materi al
Handl er” or "Laborer." (CX 134b, 136). The reference to
"Hazardous Material Handler," as it happens, was inapt
since, according to the WDs, that classification
pertains to asbestos renoval. (JP 2312-14). Sone of
these enployees were union painters from Pennsyl vani a
painters locals who were paid Pennsylvania pai nt er
rates; others were non-union enpl oyees who were al so paid
incorrectly for bridge painting work in Connecticut. (JP

2311, 2861). The duties performed by the non-union
enpl oyees have no bearing on area practice i n Connecti cut
where the WDs reflect only union wage rates. Fry

Brot hers, Hol ding No. 6.

6 Uni on Teansters and Operators were al so occasionally used
by A Laugeni & Son. (CX 177).

! In identifying simlar projects, Peckham was under no
obligation to distinguish between "heavy" bridge projects
(those over navi gabl e wat erways) and "hi ghway" projects
since only one rate had been negotiated and paid to
painters on bridge painting projects in CT; this single
rate was reflected in both the Statew de Bridge Agreenent
and the federal Wbs. (JP 2157; Murray 6100-01; CX 35-44;
CX 143-145).

8Limted tasks on bridge painting projects were perfornmed by
uni on QOperators (nechanics and mai ntenance engineers) and union
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parties, as there was here, proper classification of work has been
established in accordance wth FOH Chapter 15f05(c)(2), Limted
Area Practice Survey. (JP 4202, 4328; CX 45) The concl usions
reached by M. Peckham during his investigation were fully
supported at trial when these sane w tnesses, as well as others
call ed by Respondents, testified without contradiction that this
case does not involve any jurisdictional disputes anong the CT
uni ons or the unionized CT contractors.

I n Peckhami s view, and as established at trial, he had fully
satisfied the requirenents of his FOH in that there was unanimty
within the unionized CT bridge painting community as to area
practice. Qut of an excess of caution, however, Peckham was asked
by his supervisors to further check his conclusions. (JP 2351-54)
From early 1997 thereon, Peckham wth the assistance of
| nvestigator Nancy DiPietro, fleshed out and corroborated
information he obtained on conparable or simlar projects
identified for each of the Violation Projects. (JP 2269, 2351-53)
Their conparisons involved anal yzing progress reports and "hard
cards" obtained from the CT-DOT to confirm the starting and
conpletion dates, as well as the |locations, for conparable
projects. (JP 2317- 47; CX 75-85, 87- 96, 191-194).° Peckham and
DiPietro also collected and reviewed entire sets of certified
payroll records (and, in sone instances, payroll |ogs) obtained
from the union painting contractors and the CT-DOT for those
projects identified as conparable. (JP 2270-2317, 2347-50; CX 123-
30, 132-41, 178-80, 182, 184, 187-89, 264). They found no union
| aborers or union carpenters |isted on these payrolls. (JP 2270,
2350, 2366) Peckham and D Pietro also analyzed contract
specifications to ensure that work processes used on t he conpar abl e
projects were simlar to the work processes used on the Violation
Projects. (JP 2348; CX 10-16, 18-25, 27-34) The steps taken by
Peckham and DiPietro from early 1997 onward provided further
confirmation of Peckhamis initial finding that the prevailing
practice was to pay the disputed work at the painter rate, and | so
find and concl ude.

1. | T 1S CONTRARY TO CT LOCAL AREA PRACTI CE, AND
THEREFORE VIOATIVE OF THE DBRA, TO PAY
LABORER AND CARPENTER RATES FOR THE WORK AT

Teansters. (JP 2266)

°Peckham al so used bridge painting projects from adjacent
counties, particularly where the duration and workforce size of
those projects were simlar. Gven that area practice for bridge
painting in CT is actually statew de practice, and that the FCH
makes provisions for |ooking at contiguous counties in sone
ci rcunst ances, Peckham was not restricted to the sane county or
one-year period . (JP 2462, 2571, 3050-52, 4127, 4942-56; CX 45)
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Under established principles of Davis-Bacon adm nistration

when t he wage pre-determ nati on schedul e contains only one
wage rate for the carpenter classification without
internediate rates, it is not permssible for contractors who
conme on the project site, whether organi zed or unorgani zed, to
divide work customarily considered to be the work of the
carpenters’ craft into several parts neasured according to the
contractor by his assessnment of the degree of skill of the
enpl oyee and to pay for such division of the work at | ess than
the specified rate for the carpenters’ craft.

Fry Brothers, Holding No. 2. Wil e practices differed sonmewhat
from Respondent to Respondent, the bul k of the back wages at stake
in this litigation involve efforts to whittle away at the
prevailing wages in the applicable WDs by recl assifying painters’
work into subgrades and then paying enployees |ower wages for
perform ng tasks which shoul d have been paid at the painter rate.
Respondent s’ assignnents of tasks traditionally perfornmed by union
bridge painters to other |ower paid enployees is contrary to the
principles set forth in Fry Brothers, and | so find and concl ude.

A Respondents I nproperly Divided Painters’ Wrk
Into Lower Paid Subgrades

Respondents, in contravention of the prevailing union practice
in CI, attenpted to reduce their | abor costs by paying the | aborer
rate to enpl oyees for perform ng tasks which were integral to the
process of getting bridges blasted and pai nted. For exanple, union
contractor Laugeni paid the painter rate shown on the W to
enpl oyees who built the various containnments used to protect the
environment fromthe bl asting and spraying operation. (T. Laugen
7501) ° Enpl oyees perform ng the sane task for Respondent Abhe were
only paid |aborer rates. (Cecil 1636) An enpl oyee perform ng
grit collection for Laugeni woul d have al so have been paid the rate
for painters contained in the WD (T. Laugeni 7511) Enpl oyees
performng the same task for Respondent Jewell were only paid
| aborer rates. (Tetreault 1855-56, 1870-71) Simlarly, an
enpl oyee performng traffic control for Laugeni would have been
paid the painter rate for that work. (T. Laugeni 7504, 7555-56)
Enpl oyees perform ng the sane task for Respondent Shipsview were
only paid | aborer rates. (Rawlings 1399-1400; CX 229)

The Respondents in this case generally and for the nost part
paid the appropriate hourly rate to enployees actually holding a
spray painting gun in their hand or actually operating a blasting

L augeni performs the | argest amount of bridge painting in CT.
(JP 5524- 25)
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gun. ! Thus, the primary issue in these proceedings is the
appropriate rate Respondents should have paid enpl oyees when they
di d not have a spray gun or blasting tool in hand, but were instead
perform ng other tasks required to transforma rusty bridge into a
new y painted bridge. The principal tasks in dispute involve
rigging, setting up to blast, cleaning spent debris, setting up to
paint, doing traffic control and taking showers. There is strong
and consi stent agreenent anong pai nter, | aborer and carpenter union
representatives, and anong unionized contractor representatives
that, in the unionized sector, the foregoing work has al ways been
performed by painters, and paid at the prevailing wage rate for
painters, on bridge painting projects in CI, and |I so find and
concl ude.

B. Respondent s’ Practice O Paying Enpl oyees
Lower Rates For Doing Certain Painters’ Tasks
WAs Contrary To CT Local Area Practice

Certain unionized crafts in CI are “tended” by other, |ower
pai d, unionized enpl oyees. Laborers’ Representative Ganell, a
menber of the Laborers Union since 1968, explained the concept of
tending as utilized wth CT masons and carpenters:

When | say tend a craft, let’s take the mason whom | tend in

the entirety. | m x the nortar for the mason, | bring the
brick to the mason, | build the scaffold for the mason, |
clean up for the mason. | do everything for the mason except
lay the brick or block. Wien | tend the carpenter, | take the
sheetrock, which is basically what he uses. The ceiling tile,
the nmetal studs, his lunber that he uses, | unload it off the
trucks and | bring it to the approximate point of
instal |l ati on. Wether it be doors, or door bucks in
buildings, | do that for the carpenter. VWen the materi al

t hat has been used and (is) ready to go off the job site, the
| aborer cleans it, restacks it, puts it on the truck, and
sends it out, that is whom!| tend.

(Granell 7156) Granell nmade clear throughout his testinony that
hi s uni on does not performthe same functions for bridge painters.
(Ganell 7097-98, 7105, 7109, 7151) Granell’s testinony was
confirmed by Frank White, who had been affiliated with the
Laborers’ Union for 43 years. Wite testified that union | aborers
do not tend painters. (White 9829)

The testinony of the |aborer union wtnesses pertaining to
“tending” was confirmed by the testinony of Robert Loubier who, in
addition to having served as Council Representative to the New

1This general rule does not apply to Shipsview, Shipsview
enpl oyees testified they were paid | aborer rates for blasting and
painting. See infra, pp. 52-53.
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Engl and Council of Carpenters, has been a union carpenter for 26
years, thirteen of which he spent as a union Business Agent.
(Loubi er 7199-7203) Loubier confirned the testinony of Ganell and
Wiite to the effect that, in CI, painters are not tended by other
crafts, and that has been the practice since 1920:

On a painting job, the painters go on and there’s no work
for the carpenter. So the painters build their owm - -
hook up their own scaffold, bring their material on the
job. There is no other trade that, |ike a | aborer, that
services the painter. So the painter is responsible
because it’s a single trade job. The painter unloads his
material, he builds his - - runs his own scissor lift, or
spider lift, or builds his containnment because our
understanding with the 1920 agreenent, if it was a single
trade job, like just a painting job, like the Gold Star

Bri dge was four or $5,000, 000, there was no car pent er
wor k involved so the painter built his own scaffold, or
what ever he used. So when we - - when |, as a business

agent, look at a job and | see that it’s just painting,
then ny understanding of the 1920 agreenent was the
painter has a right to build his own scaffold because
he’s the only trade onit. That's what we’ ve been using
for years.

(Loubi er 7288-89) Wen the CT-DOTI signs a contract with a
contractor that calls for sandblasting and repainting a bridge,
area practice in CT is that such a project is a single trade job

(Loubi er 7290-91) This conforns exactly to Peckham s description
of the process of turning a rusty bridge into a newy painted
bridge, and | so find and concl ude.

The pay practices of Respondents on the Violation Projects
were identical to the concept of utilizing | aborers and carpenters
to “tend” bridge painters. Allow ng Respondents to engage in such
practices is directly contrary not only to the prevailing union
practice in CI, but also to the governing case l|law and the
| egislative history of the DBRA As stated by the Wage Appeal s
Boar d:

If a construction contractor who is not bound by the
classifications of wrk at which the mjority of
enpl oyees in the area are working is free to classify or
reclassify, grade or subgrade traditional craft work as
he w shes, such a contractor can, wth respect to wage
rates, take alnost any job away from the group of
contractors and the enpl oyees who work for themwho have
established the locality wage standard. There will be
little left to the Davis-Bacon Act.
Fry Brothers, Holding No. 6.
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The rational e underlying the Board’s decision in Fry Brothers
isdirectly applicable to this proceedi ng because Respondents here,
i ke the Respondent in Fry Brothers, are attenpting to circunvent
t he provi sions of the DBRA by cl assifyi ng, and payi ng, enpl oyees in
a manner contrary to the local area practice. The concerns
expressed by the Board in Fry Brothers were echoed by Thomas G
Laugeni, Sr., the preem nent union bridge painting contractor in
CT, during the 1995 negotiations with District Council 11 on the
Statewi de Bridge Agreenent. There, Laugeni expressed his fear
t hat CT uni on bridge painting contractors’ ability to conpete woul d
be undercut by contractors paying | aborer rates for aspects of the
bri dge painting process which were properly treated and paid as
part of the painters’ craft. (T. Laugeni Depo., CX 209, p. 67; G
Laugeni 10358; Miurray 6102-03) The DBRA, which ensures a |eve
playing field for all contractors by preserving the classifications
and pay practices prevailing in local areas, was designed to
prevent fears |ike those expressed by Laugeni from comng to
fruition. See Bldg. and Const. Trades’ Dept., AFL-CIOv. Donovan,
712 F.2d 611, 614, 624-28 (D.C. Gr 1983) (exam ning |legislative
hi story of the DBRA and stating that the fundanmental purpose of the
DBRA is to ensure that wages on federal construction projects
mrror those locally prevailing).

A. GCPC s Pay Practices On The Gold Star Project
After Septenmber 9, 1994 Viol ated The DBRA

1. GCPC Properly Paid Their Enployees Painter Rates
For Perform ng Painters’ Wrk FromMay 1993 Thr ough
August 1994

GCPC had two contracts to conplete approximately $48.8 nmillion
worth of work on the Gold Star Project. (CX 16a and b) Gold Star
was the first non-experinental project in which the CT-DOT required
“full containnment.” (Canpbell 9103) The work performed by GCPC
enpl oyees on Gold Star related solely to the process of blasting
and painting the northbound and sout hbound sides of the Gold Star
bri dges. (JP 4218-19) Consistent wth 1its contractua
obl i gations, GCPC used systens on Gold Star to contain spent debris
and, in certain areas, to provide access to performthe bl asting
and painting work. (Mennard 131; Verity 199-200) Cont ai nnent
conponents included, anmong other things: Beeche pl at f or ns,
i nper neabl e tarpaulins, wooden bul kheads and wooden “doghouses.”
(Mennard 124; Verity 196; Mrris 9663)

Greg Canpbell testified that there were no jurisdictional
di sputes between any trades on Gold Star. (Canpbell 9378) Hi s
project supervisor, Peter Mrris, testified that, apart from
operating engineers, GCPC enployed only journeyman painters and
apprentices to perform work on Gold Star. (Morris 9587) GCPC
pai nt er enpl oyees working on Gold Star perfornmed, anong ot hers, the
foll ow ng tasks: nobilizing, assenbling, noving and di sassenbl i ng
containments (including pick boards and cables inside the
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contai nments and doghouses), setting up to blast, operating
bl asting pots and recycling nmachines, blasting, cleaning spent
debris, setting up to paint, painting, general clean up and traffic
control. (Canpbell 9331-33, 9364-65, 9394-9400; Mrris 9662-65)
GCPC enpl oyees used a variety of tools in performng their work on
ol d Star, including Cclanps, wenches, air ratchets, inpact guns,
pliers, hanmers, nails, screws, screw guns, cone-a-longs, |adders,
pl ywood, saws, wire, shackles, broons and shovels. (Canpbell 9336;
Morris 9666, 9674-75; Mennard 120-21, 126, 138; Verity 198, 203-05,
224-30, 239)

Al l of the GCPC enpl oyees worked together as a teamto get the
bri dges blasted and painted. (Morris 9774) As part of that
t eamnor k, GCPC enpl oyees did nunmerous tasks throughout the Cold
Star Project. For exanple, enpl oyees who did the abrasive bl asting
al so set up to blast, cleaned up spent debris, disassenbled, noved
and reassenbl ed containnents and did traffic control. (Mennard
115-30; Verity 235-41, Morris 9670)

From May 1993 t hrough August 1994, GCPC enpl oyees spent over
99, 000 hours doing the foregoing tasks on Gold Star. (CX 297A & B)
GCPC paid only painter or painter apprentice rates to their
enpl oyees for doing those tasks. (Mennard 139-41; Verity 205, 217-
18, 223, 230, 237, 241, 324-25; CX 106) GCPC enpl oyees al so took
showers on a daily basis. Bet ween May 1993 and August 1994, GCPC
paid painter rates for showers. (Mennard 144; CX 106) GCPC s
decision to pay painter rates to their enployees on Gold Star is
consistent with Geg Canpbell’s testinony that, on single trade
bridge painting projects, CT painters claimall tasks associated
with that work. (Canpbell 9364)

2. GCPC Failed To Pay Painter Rates To Al Enpl oyees
Performi ng Painters’ Wrk On The Gold Star Project
After Septenber 1994

On Septenber 9, 1994, GCPC and District Council 11 entered
into an agreenent whereby GCPC could pay $16 per hour, plus the
painters’ union fringe benefit rates of $6.60 per hour, for
enpl oyees who perforned the job of “abrasive blast materi al
remover.” (CX 174) These enpl oyees were also referred to as
“material handlers,” and “painter sweepers.” (CX 106) There was
general agreenent as to the history of the “side bar” agreenent.
GCPC, in preparing its bid, anticipated using |ower paid painter
apprentices for certain of the required tasks such as grit
collection, clean up, and material handling. Due to the scale of
the work perfornmed on the Gold Star Project, at sone point in the
summer of 1994, District Council 11 exhausted its Iist of qualified
apprentices and no longer had legally registered apprentices whom
they could refer for work on Gold Star. (Miurray 6141-42; Canpbell
9208-11; Morris 9596-98; Cieri 6383-85)

I n August or Septenber of 1994, GCPC owner GCeorge Canpbel l
-23-



called a neeting with painter union officers to discuss the
apprentice shortage. (Murray 6142-43; C eri 6384-86) Canpbel

told the union attendees “that he was getting killed” financially
on the job, that he was | osing noney, and that unless the painters
uni on coul d hel p hi mhe woul d start using union | aborers to perform
wor k which was traditionally done by painter apprentices. (Mirray
6143-44) The resultant side bar agreenent, which is in evidence as

CX 174, lists the following duties for “abrasive blast materi al
handl er”:

1. Cleaning grit for recycling and disposal.

2. Assisting in the maintenance and relocation of all

equi pnent and materials associated wth the contai nnent,
exclusive of the actual Ri ggi ng, Erecting, and
Dismantling of containnment or any other rigging not
related to the containnment.

3. Cenerally assisting in the performance of work done by
t he journeypersons, but in no way would work consi st of
pai nting applications or blasting operations.

a. As A Matter O Law, The Side Bar Agreenent Was
| npr oper

During the side bar negotiations, the union anticipated that
t he agreenent Canpbell had asked for m ght run afoul of the DBRA:

Vel l, we expressed that concern. Not only that, but plus
the fact that if the Departnent of Labor canme to the job
investigating and decided that it wasn’t |aborer’s rate
or that it was painter’s rate, then he m ght have to pay
all the noney. And he didn’'t seemto have a problemw th
that either, he said that whatever happens happens. But
either we’re going to give himthe rate or he’s going to
hire | aborers.

(Murray 6145; see also Ceri 6386-87) |In fact, no one from GCPC
spoke to anyone from the DOL before GCPC started paying the
materi al handler rate. (Canpbell 9439-40)

GCPC wused painter sweepers as substitutes for painter
apprentices. (Bradham 415) The painter sweepers did a variety of
tasks on Gold Star including assenbling, noving and di sassenbling
contai nnents, setting up for blasting, blasting, cleaning up and
recycling spent debris, m xing paint, spraying paint and touching
up paint. (Johnson 336-47; Bradham 386-400, 408, 414, 416-17
427-28; Peabody 437-43) Painter sweepers perfornmed work primarily
inside the containnents. (Murray 6403; JP 5246) The painter
sweepers were nenbers of the CT painters’ union, hence, GCPC paid
all of their fringe benefits to the CT painters’ union. (Canpbell
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9307) There is no dispute that the painter sweepers were
“Journeynfe]n painter[s], as a blaster or painter is a journeyman
painter.” (Mrris 9689, 9587)

Not wi t hst andi ng the foregoing facts, GCPC argues that it was
justified in paying the painter sweepers |less than the prevailing
wage for painters because the painters’ union had agreed to the
“side bar” agreenent. (CX 219)2 @CPC s argunent, however, is
unavailing as a mtter of |aw Under DBRA, the "side bar"
agreenent cannot supercede the work classifications and rates
established in the applicable WD. Where an agreenent between a
union and a contractor calls for union enployees to accept wages
| oner than those required under a collective bargai ning contract,
such an agreenent is permssible since it concerns private rights
which are within the control of the parties to the contract.
However, where an agreenent between a union and a contractor
attenpts to substitute a |l ower wage rate than t he posted prevailing
wage rate, such an agreenent is not perm ssible since it involves
ri ghts governed by federal | aw which cannot be altered by contracts
between private parties. (Oherwise a union firm could underbid
i ts nonuni on conpetitors for a contract and then work the job under
a “sweetheart” renegotiation with its unionized enployees.) The
“side bar” agreenent signed by District Council 11 and GCPC
af fected public rights guaranteed under federal law. As a matter
of law, no agreenent can authorize paynent of rates |ower than
those specified in a Wo, and | so find and concl ude. Van Den
Heuvel Electric, Inc., WAB Case No. 91-03, 1991 W 523862, *2
(February 13, 1991).

Further, the "side bar" agreenent does not confer recognition,
formal or otherwse, on painter sweepers as a new | ob
classification to be included in the WD To use a class of
| aborers or mechanics, including apprentices and trainees, not
listed in the applicable WD requires the approval of the
Adm ni strator of the Wage and Hour Division, as the case |aw and
regul ations mandate. 29 CF.R 85.5(a)(1)(ii) (A, (B), and (O
Fry Brothers, Holding No. 7; In the Matter of dark Mechanica
Contractors, Inc., WAB Case No. 95-03, 1995 W 646572 at *2
(Sept enber 29, 1995). GCPC never sought such approval fromthe
Wage and Hour Adm nistrator. Even if it had, in all likelihood it
would not have prevailed precisely because a classification
covering the duties of painter sweepers already existed in the WD

2]t is undi sputed that GCPC and Di strict Council 11 negoti ated
concessions on Gold Star -- the nost significant being that GCPC
was not obligated to inplenent the wage increases contained in
District Council 11's subsequent col |l ective bargai ni ng agreenents.
(G eri 6531-32.) The union’s rationale for agreeing to freeze the
rate was that the Gold Star Project was to |ast for several years
and, during that time, would provide continuous work for union
menbers. (1d.)
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-- nanely, the painters, and | find and concl ude.

Lastly, GCPC also cannot validate the reduced rate paid to
pai nter sweepers by claimng they perforned virtually the sanme job
duties as the painter apprentices it previously utilized. |In order
to receive less than the journeyman rate set forth in a WD,
apprentices nust be registered in a program approved by the Bureau
of Apprenticeship and Trai ning or a recogni zed St ate apprenticeship
agency, and trainees nust be enrolled in a program approved by the
Bureau of Apprenticeship and Training. Fry Brothers Corporation;
In the Matter of Kasler Corporation, WAB Case No 90-03, 1991 W
494720 at *3 (April 29, 1991); Van Den Heuvel, 1991 W 523862 at
*2; see also In the Matter of Mam Elevator Co., ARB Case No. 98-
086 (April 25, 2000). Those GCPC enpl oyees paid as painter
sweepers were not certified as painter apprentices. In sum there
is no |l egal basis upon which GCPC can legitimze paying a reduced
rate to those union painters |abeled painter sweepers, and | so
find and concl ude.

b. GCPC Did Not Conmply Wth The Terns O The Side Bar
Agr eenent

Even aside from the legal invalidity of the “side bar”
agreenent, the testinony of enployees paid at the material handl er
rate establishes that GCPC viol ated the agreenent itself by using
pai nter sweepers to performthe full range of journeyman duties.
(Johnson 336-46, 352; Bradham 389-98, 408, 411; Peabody 439-42,
456-57) Norman Johnson, a union journeyman painter for 28 years,
was hired at the “sweeper” rate in Novenber or Decenber 1994.
(Johnson 354-55; CX 106) This was the first tinme in 28 years as a
journeyman painter that Johnson had not been paid the journeyman
rate. (Johnson 355) He had in fact worked as a journeyman on Gol d
Star in 1972 and been paid the appropriate journeyman wage. I n
1994, however, Johnson m xed paint at the “sweeper” rate, did touch
up painting at the “sweeper” rate, changed filters at the “sweeper”
rate and performed blasting at the “sweeper” rate. (Johnson 334-
46). There was no difference between the work he was assigned as
a so-called “sweeper” and the duties he perfornmed during |ater
peri ods when he was paid the journeyman rate. (Johnson 352, 372)
These could and did involve the nost difficult and demandi ng
assi gnnent s:

Well, the first night I was there it was raining and we
had to clinmb this 60 foot |adder onto the catwal k and
clinmb up on these cross-braces back-to-back, and craw
across themto get onto the wwing. Onto a box beam and
kind of hang down and get on that. It was raining, it
was wet, and it was slippery.

(Johnson 350-51)
Calvin Bradham was also paid as a “sweeper.” (CX 106)
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However, despite his title, and correspondi ng | ower wage rate, he
performed a wi de range of jobs on Gold Star which were typically
per formed by j ourneyman pai nters, including rigging cables, hangi ng
staging, fixing blast hoses, and painting. (Bradham 389-397, 408-
11) The foregoing jobs were spread around equal |y anong all of the
menbers of his crew (Bradham 416) In his capacity as a
“sweeper,” Bradham also got his full share of the nore dangerous
parts of the job. For instance, one night while receiving the
“sweeper” wage rate, he suffered a 65 foot fall as he worked to
secure tarps on the bridge in the face of an approaching storm
(Bradham 386-87) Wth regard to the actual sweeping done by
Bradham s crewon Gold Star, he testified on cross exam nation that
al though the crew consisted of enployees paid at both the
journeyman painter rate and the "sweeper" rate, no nenber of the
crew did nore sweeping than any other menber. (Bradham 399-400,
416; see al so Peabody 483)

The testinony adduced at trial proves that “sweepers”
performed the full range of the tasks necessary to transform a
rusty bridge into a freshly painted bridge. See supra.
Accordingly, even assum ng there had been any legality to the side
bar agreenent under the DBRA, which there was not, GCPC woul d still
have vi ol ated the DBRA because it did not adhere to the terns of
the side bar agreenent, and | so find and concl ude.

B. Daskal Violated The DBRA When It Fail ed To Pay
Enpl oyees Prevailing Wages For Perform ng
Laborers’ and Operators’ Wrk On The Gold Star

Proj ect

Daskal enpl oyees al so perforned work on the Gold Star Project.
The primary work site of the Daskal enployees was on the ground
i mredi atel y under and adjacent to the Gold Star Bridge. (JP 2084-
85) Daskal enployees worked on the ground under the bridge
t hroughout the job. (Verity 251) They handl ed waste, cleaned up
and ran errands. (Verity 254) Daskal enployees did not go up
onto the bridge to performtheir work and did not work inside the
contai nments on Gold Star. (Canpbell Depo., CX 213, p. 125; Daskal
Depo, CX 214, pp. 13, 24; Morris 9645-46; JP 5522, 5970) . As part
of their work, Daskal enpl oyees often went to the mai ntenance shop
to obtain equipnent. (G een 500-01) The mai ntenance shop was
| ocated on the ground between the two bridges. (CX 213, p. 128)
Daskal enpl oyees al so did ground preparation and site restoration,
cl eaned up hazardous waste on the ground under the bridge and
di sposed of barrels containing hazardous waste. (G een 542; Morris
9712)

Si x Daskal enployees al so spent tine driving the safety boat
used in connection with Gold Star. (Canpbell 9343-44; CX 59, 73)
The safety boat was owned by GCPC. (Canpbell 9343) Operating it
was a pay itemunder GCPC s contract with the CT-DOI. (CX 213, p.
117)
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Daskal had no forenman, supervisor or |ead person present on
the Gold Star Project. (Morris 9722) 1n 1993, the Daskal enpl oyees
working on Gold Star reported to Peter Ennen, GCPC s site safety
coordinator. (CX 213, p. 127) After Ennen left, Mrris supervised
t he Daskal enpl oyees. (CX 213, pp. 126-27) Daskal enpl oyees
wor ki ng on the Gold Star Project were paid rates ranging from$9 to
$12 per hour. (JP 2086)

Daskal asserts that the wages paid to its enployees on Gold
Star were |egal because it was a service provider, rather than a
subcontractor, and was therefore not required to conply with the
prevailing Wbs of the DBRA and the overtinme provisions of CWHSSA.
(CX 219, pp. 2-4.) Daskal’s argunent is specious. There is no
“service provider” exenption to the DBRA. DBRA applies to all
| aborers or mechanics who cone upon the site of work to perform
services directly related to the prosecution of wrk to be
performed and necessary for its conpletion. The test as to whet her
a contractor is governed by the DBRA is set forth by the
regul ation. Coverage depends upon the type and | ocation of work
performed by a contractor’s enpl oyees.

The type of work covered is defined at 29 CF. R 85.2(n:

The term [aborer or nmechanic includes at |east those
wor kers whose duties are manual or physical in nature
(itncluding those workers who use tools or who are
performng the work of a trade), as distinguished from
ment al or manageri al .

The wor k of Daskal enployees at the Gold Star work site was clearly
“manual or physical” in nature as distinguished from “nental or
managerial.” See supra.

A location is part of the “site of work” if it is

the physical place or places where the construction
called for in the contract will remain when work on it
has been conpl eted and, as di scussed i n paragraph (1)(2)
of this section, other adjacent or nearby property used
by the contractor or subcontractor in such construction
whi ch can reasonably be said to be included in the site.

29 CF. R 85.2(1)(1) This regulation has been applied approvingly
in a recent decision where there was nuch greater physical
separation than in the present case. In the Matter of Bechtel
Construction Corp., et al., ARB Case No. 97-149, 1998 W 168939
(March 1998). As noted by the Adm nistrative Review Board, “It is
not uncommon or atypical for construction work related to a project
to be performed outside the boundaries defined by the structure
that remains upon conpletion of the work.” As confirmed in
Bechtel, such work is covered under 29 CF. R 85.2(1)(1). See also
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In the Matter of Vecellio & Gogan, Inc., WAB Case. No. 84-7
(Cctober 17, 1984). Daskal enpl oyees worked on site directly under
the bridges. Daskal’'s work was directly related to the contract
goal of turning Gold Star from two rusty bridges into two newy
pai nted bridges. See supra, pp. 30-31. There is a prima facie
presunption that supporting activities associated with the primary
project are covered by the |abor standards provisions of the
various acts. United Construction Conpany, Inc., WAB Case No. 82-
10 (January 14, 1983). Gven the foregoing facts, the | awrequired
Daskal to pay enpl oyees in accordance with the WDs on the Gold Star
Project,®® and | so find and concl ude.

Wil e Canpbell and Daskal submt that the investigation
conducted by M. Peckham was flawed because it ignored a
jurisdictional dispute between the Connecticut | aborers’ union and
the painters; union, | cannot accept such thesis as there is no
such jurisdictional dispute, especially as every fact, non-party
W t ness who was asked about this issue, including Geg Canpbell,
testified that there was no such dispute. Mor eover, both the
carpenters’ and |aborers’ representatives forthrightly testified
that there was, in fact, an agreenment, as shown by historica
practice dating back to April of 1920, that carpenters and | aborers
do not tend painters. (In this regard see the testinony of M.

13 pPeckham determ ned that, with the exception of tinme spent
operating the safety boat, Daskal enployees should have been paid
| aborer rates. As to safety boat operators, Peckham determ ned
that they should have been paid the federal prevailing wage for
“power safety boat” operators. (CX 292; see infra, pp. 60-61)
GCPC rai ses the additional defense that it was not required to pay
that rate because the federal WD for New London and G oton County
was m ssing the page that contained the “power safety boat” rate.
The appropriate procedure in the event of a mssing rate, however,
is not toignore the obligation to conply with DBRA, but rather to
use the conformance procedure provided at 29 CF.R 85.5
(a)(D)(ii)(A. See Matter of Biospherics, Inc. ARB Case No. 98-141
(May 28, 1999) (addressing a conparable situation under the Service
Contract Act). Daskal’'s argunent also ignores the fact that GCPC
was required to conply with the state prevailing WD for New London
and Groton County and that docunent did contain a classification
for “power safety boat” operators. (CX 292, item#35 of the state
prevailing WD) The state classification for safety boat operators
requi red paynent of a higher rate than the federal wage rate used
by Peckhamto cal cul ate back wages. |In addition, the specification
book obtained by GCPC contained federal WDs for other counties
besi des New London and the prevailing wage rate for “power safety
boat,” was included in those docunents. (CX 292, p. 78m)
Provi sion of a safety boat was an integral part of GCPC s contracts
with the CT-DOI. GCPC and Daskal had a clear obligation to conply
with the DBRA Even the nost cursory search would have easily
| ocated the “m ssing” rate.
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Loubi er at pages 7288-89 and M. Ganell at page 7156.) Nor does
t hi s proceedi ng sonehow el i m nate the | aborers’ classificationfrom
t he wage determ nati on because M. Peckham has, in fact, used the
| aborers’ rate in his back wage conputations for the Daskal ground
crew.

Furt hernore, while Canpbell and Daskal submt that the posted
wage rates in the Gold Star Wbs have ben superceded and voi ded by
the | abor agreenment Canpbell and Daskal signed with the Painters’
I nternational Union, | also cannot accept that thesis because it is
undi sputed that those WDs are applicable to both Gold Star bridge
projects by virtue of federal |aw and by contractual agreenent, and
| note that these Respondents do not and cannot cite a single case
precedent supporting this extraordinary proposition.

Moreover, the totality of this closed record | eads i nel uctably
to the conclusion that, at the tinme it performed work on the Gold
Star, the CGeorge Canpbell Painting Conpany knew or should have
known that the National Bridge and Tunnel Agreenent (“NBTA")
allowed it to pay lower rates to its enployees working on Gold
Star.

Canpbel | al so rai ses an estoppel defense and this defense will
be further discussed belowwith reference to all of the Respondents
joined herein. Daskal’'s defense sinply is that their enpl oyees on
Gold Star were not covered by the DBRA However, this position
cannot be accepted herein because of the significant decision of
the Wage Appeals Board in In the Matter of Bechtel Construction
Corp, et al., ARB Case No. 97-149, 1998 W. 168939 (March 25, 1998),
a case precedent controlling this litigation.

While Canpbell and Daskal challenge the wvalidity and
sufficiency of the “limted area practice survey” (LAPS) perforned
by M. Peckham it is well to keep in mnd that these are
proceedi ngs under 29 C F.R 88 5.11 and 5. 12, but not under 8 5. 13.
It is nowwell settled that inthis 8 5.11 proceedi ng, since the W
had al ready been issued and used in the bidding process, thereby
establishing a contractual relationship between the federal
governnment, the state of Connecticut and the Respondents, the
nunber, nature and tim ng of projects surveyed is not a significant
issue. Actually, the only critical issue in this 85.11 proceedi ng
is whether and how the trades agreed in actual practice on the
di vi sion of | abor concerning the work at issue. The only analysis
necessary in this proceeding is that required by Fry Brothers,
supra. As found above, the Conpl ainant’s position nust be upheld
because the totality of this closed record | eads i nescapably to the
conclusion that the established |ocal area practice was to pay to
the enployees performng the disputed work at the WD rate for
painters, and | so find and concl ude, especially as there was no
di spute anong the trial wtnesses - including all of the Canpbell
and Daskal witnesses - as to the legally determ native fact that
the painters were the only union in Connecticut that clainmed
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jurisdiction over the work at issue herein.

| also agree with the Conplainant that Canpbell and Daska
have m scharacterized the testinony of their own w tness, Frank
White, because M. Wite at no tinme testified, nor can any such
i nference be drawn, that his | aborers’ union was ready, wlling and
abl e to supply | aborers to Canpbell to do painting work because, at
that point, several years after the initial conversation between
M. VWiite and Canpbell, M. Wite understood that workers were
needed to do cleanup work on the ground (Wite, 9821-23),
especially as nost |aborers are reluctant to work on bridges, at
di zzyi ng hei ghts, one hundred (100) or nore feet above roadways or
navi gabl e waters and as union | aborers neither tend painters in any
way nor do they claim or perform the work done by the
pai nter/ sweepers on Gold Star.

C. Abhe Violated The DBRA When It Failed To Pay
lts Enpl oyees The Prevailing Wge For Painters
For Per f orm ng Pai nters’ Tasks On The
Arrigoni, MIl R ver And O./EL Projects

Abhe is a non-union conpany. (Svoboda 7909) During 1994 and
1995, it signed three CT-DOT contracts to conpl ete work on Projects
82-252 (“Arrigoni”), 173-223 (“MIIl River”), and 172-253 (“dd
Lynme/ East Lyne” or “OL/EL”) (collectively, the “Abhe Projects”).
Each contract was for bridge painting work and required *“ful
containment.” (CX 2, 4, 10, 11A, 12)

1. Abhe Empl oyees Perfornmed Pai nters’ Wrk On The Abhe
Proj ects

a. Wrk perfornmed By Abhe Enpl oyees On The Arrigoni
Proj ect

Abhe began working on Arrigoni in approximtely Septenber
1994. (Svoboda 7831) The work involved transform ng one rusty
bridge into a newy painted bridge. Arrigoni was a single trade
bri dge painting project. (JP 3676-78, 4157) The Abhe contai nnents
on Arrigoni, like the GCPC contai nnents on Gold Star, were used to
contain spent debris and, in certain areas, to provide access for
enpl oyees to performthe blasting and painting work. (Crysler 710)

The contai nments on Arrigoni, |ike the containnments on Gold Star,
were conposed of, anong other things: Beeche contai nnent
pl at f or s, i nper neabl e tarpaulins, wooden bul kheads and wooden

“doghouses.” (Crysler 707-11, 738-39; Cecil 1659)

The Abhe enpl oyees working on Arrigoni al so perforned the sane
tasks as those perforned by the GCPC enpl oyees working on Gold
Star. Those tasks included nobilizing, assenbling, noving and
di sassenbling containments (including the pick boards and cabl es
inside the containnments as well as “doghouses”), setting up to
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bl ast, operating blasting pots and recycling machi nes, blasting,
cl eaning spent debris, setting up to painting, painting, general
clean up and traffic control. (Crysler 706-07, 711-12, 802; Ceci
1642- 48, 1656-59; Svoboda 7831-33, 8212, CX 284; AX 16). Like the
GCPC enpl oyees on Gold Star, the Abhe enpl oyees on Arrigoni used a
vari ety of tools, including wenches, hamers, nails, screws, screw
guns, saws, broons and shovels to perform their work. (Crysler
751; Svoboda 7859-62) Simlarly, the Abhe enpl oyees, |ike the GCPC
enpl oyees, took decontam nati on showers on a daily basis. (Svoboda
7863- 64)

Further, on Arrigoni, as on Gold Star, the enployees worked
together as a teamto get the bridge blasted and painted. (Ceci
1708) As stated by Gail Svoboda, all of the enpl oyees on Arrigoni
“wor ked together” and “hel ped each other out.” (Svoboda 8145) In
the course of a day, it was not unusual for Abhe enpl oyees on the
Arrigoni bridge to do seven or eight different types of tasks.
(Svoboda 8181) Abhe’ s phase codes and tinme cards show that
enpl oyees who did the abrasive blasting also set up to blast,
cl eaned up spent debris, disassenbled, noved and reassenbled
containments and did traffic control, and I so find and concl ude.
(Svoboda 8182; AX 16; CX 284)

b. Wrk Perforned By Abhe Enpl oyees On The MI1Il River
And O/ EL Projects

Abhe was responsi ble for blasting and painting two bridges on
M1l River and for doing nost of the work on five bridges on the
OL/EL Project. The crews on MI| River and OL/ EL were consi derably
smal | er than Abhe’s Arrigoni work force. (CX 97, 103, 105) The
contai nments install ed and used by Abhe enpl oyees on M|l Ri ver and
OL/EL were also different than those wused on Arrigoni
Specifically, the containnments installed by Abhe on MI| River and
OL/EL were assenbled by installing tarpaulins on a bridge,
attaching the tarpaulins to the sides of a sem-trailer driven
under the bridge section to be blasted or painted and then
installing wooden bul kheads between the girders. (Svoboda, 7943,
7962, 7969)

Despite the arger work force and different contai nnents used
on Arrigoni, the types of tasks perfornmed by Abhe enpl oyees on M1 |
River and OL/EL were essentially the sane as those perforned by
Abhe enpl oyees on Arrigoni. The enployees on MI| River and QOL/ EL,
i ke the Abhe enpl oyees on Arrigoni and the GCPC enpl oyees on Gold
Star, performed the followi ng tasks: nobilization, assenbling,
nmoving and disassenbling containnents, setting up to blast,
operating blasting pots and recycling nachi nes, blasting, cleaning

14 As discussed below, Abhe enployees also blasted and
pai nted i nsi de contai nnments on OL/ EL whi ch were install ed
by BA.
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spent debris, setting up to paint, painting, general clean up and
traffic control. (Crysler 758-73; Cecil 1624, 1628-30; Svoboda
7942-49, 8142) Abhe enployees on MII| River and OL/EL al so took
daily showers. (Svoboda 7973; Cecil 1639-40) In addition, Abhe
enpl oyees who worked on MII Rver and COL/EL, |ike the Abhe
enpl oyees on Arrigoni and the GCPC enployees on Gold Star, also
testified that all the enployees worked together as a “team’
(Crysler 765; Cecil 1630, 1708) As part of that principle, on M|
River and OL/EL, as on Gold Star and Arrigoni, no enployee
performed just one job. (Cecil 1708; AX16; CX 284)

2. Abhe Paid Enployees Split Laborer, Carpenter And
Pai nter Rates For Perfornm ng Painters’ Wrk On The
Abhe Projects

Abhe enpl oyees were paid painter rates when they were either
bl asting or painting. (Svoboda 7862, 7906) Abhe, as a general
rule, paid laborer rates for all tasks other than blasting or
pai nting. Tasks paid at |aborer rates included nobilization,
assenbl i ng, noving and di sassenbl i ng contai nments (including pick
boards and cables), setting up to blast, operating a blasting pot
and recycl i ng machi ne when bl asti ng was not occurring, cleaning and
di sposing of spent debris, setting up to paint, and traffic
control. (Crysler 713, 748; Cecil 1636; Svoboda 7827, 7860-63
7906, 7943-44, 7947, 7970-71, 7975; AX 16; CX 284) Additionally,
Abhe paid carpenter rates for installing wooden bul kheads and for
bui | di ng “doghouses.” (Svoboda 7824, 7861-62, 7942-43) Abhe may
al so have paid sone operator rates, in addition to | aborer rates,
for nobilization work on Arrigoni and MI|l River. (Svoboda 7863,
7949)

There were certain Abhe “core” enployees who may have been
paid painter rates regardl ess of what task they were perform ng.
(CX 211, pp. 90, 176-77, 248-49) Wth the exception of “core”
enpl oyees, however, Abhe’'s practice was to split enployee wages
according to the task which they were performng. (AX 16; CX 284)%
For exanpl e, on a day when Brian Crysler spent three hours setting
up to paint and ten hours painting on Arrigoni, he was paid | aborer
rates for the set up time and painter rates for the tinme spent
pai nti ng. (AX 16; CX 284) Simlarly, on a day when Klenton
Wl lianmson spent ten hours doing containnent, nobilization and
traffic control work and two hours doi ng bl asting work on OL/ EL, he
was paid | aborer rates for all his time that day except the two
hours he spent blasting. (AX 16; CX 284) Additionally, even if an

Bt is indeed ironic, as well as nobst interesting, that Abhe’'s
core enpl oyees brought in fromout of state were paid in a manner
totally consistent with CT prevailing union practice, while the
| ocal CT workers were paid in violation of that practice, thereby
leading to the obvious inference that Abhe knew very well its
obl i gations under the contracts in question.
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enpl oyee spent his whole day blasting, he still received a split
wage because all enpl oyees exposed to | ead were pai d one hour a day
at the |aborer rate for shower tinme. (Svoboda 7863-64, 7906)

3. Abhe’'s Pay Practices Violated The DBRA

Gai |l Svoboda nmade t he deci si on about what wage rates shoul d be
paid on the Abhe Projects before he submtted Abhe’s bids to the
CT-DOr. (Svoboda 8079, 8100, 8136; CX 211, p. 142) Svoboda had no
pre-bid di scussions with anyone about the appropriateness of these
contenpl at ed wage rates. (Svoboda 8079-80, 8101, 8136; CX 211, pp.
140- 42) | nst ead, he deci ded what wage rates to pay by using his
tools of the trade (“TOT”) analysis. (Svoboda 8082, 8101, 8136)
The pre-bid wage rates Svoboda i ntended to pay were the wage rates
actually paid to Abhe enpl oyees who worked on the Abhe Projects.
(Svoboda 8083, 8102, 8137)

Abhe clains it properly paid | aborer and carpenter rates for
certain tasks, such as cleaning spent debris and installing
bul kheads, respectively, because those tasks used |aborers’ and
carpenters’ rather than painters’ tools. (Svoboda 7800-01, 7824,
7827-28) Abhe’'s claimthat its wage practices were appropriate
because they were consistent with Svoboda’'s TOTI analysis is
erroneous as a mtter of |aw As a matter of |aw, Abhe s pay
practices were required to conply wth the DBRA As di scussed
bel ow, Svoboda’'s TOT analysis resulted in pay practices contrary
to local area practice, and | so find and concl ude.

a. Abhe’' s Decision To Pay Wage Rates Which Wre Based
Solely On Svoboda’s TOT Analysis O The Prevailing
WD Was Erroneous

Svoboda’s assertion that contractors on federal projects are
entitled to make cl assification decisions based solely on their
i ndi vi dual thoughts as to what “tool” belongs to what “trade” is
fatally flawed in tw respects. First, allowng such a practice
woul d result ininconsistent applications that woul d eviscerate the
pur pose of prevailing wages. This conclusion is anply supported by
the evidence in this proceeding. As Svoboda acknow edged, there
are several tools on bridge painting projects which are used by
many trades. (Svoboda 8047-48; Svoboda Depo., CX 211, p. 89)
Reasonabl e peopl e can, and do, differ, as to what “tools” belong to

what “trades” on such projects. Indeed, different opinions occur
in the sane conpany as well as anong different conpanies. \Wile
Gail Svoboda believed a blasting pot was a “painter’s tool,” and

that setting up to spray and m xi ng paint was “painters’ work,” the
Abhe forenmen who supervi sed payroll for Abhe sonetines paid | aborer
rates for operating blasting pots and al ways paid | aborer rates for
all types of paint preparation work, including mxing paint.
(Crysler 713; Svoboda 8160-61; AX 16; CX 284)

The evidence also illustrates stark differences in opinion
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anong contractors as to what “tool” belonged to what “trade.”
Wil e Gail Svoboda paid painter rates to enployees while they were
bl asti ng because he believed they were using “painters’ tools,”
Shi psview s Christos Deligiannidis believed he could pay | aborer
rates for that work because anyone who was not hol ding a spray gun
or brush was “not a painter.” (Svoboda 7862; Deligi annidi s Depo.,
CX 212, p. 53) Simlarly, though Svoboda believes broons and
vacuuns are | aborers’ tools, and paid the | aborer rate to enpl oyees
who used those tools on the Abhe Projects, Thomas M Laugeni
believes that on bridge painting projects broons and vacuuns are
painters’ tools and he therefore paid painter rates to enpl oyees
when they used those tools on bridge painting projects. (Laugen

7478-79; Svoboda 7839, 7862)

Second, even apart from the deficiencies discussed above
Abhe’ s argunment nust be rejected because it ignores the requirenent
under DBRA that contractors must conply with [ocal WDS. As
Svoboda acknow edged during the trial, while prevailing Wbs vary
“from state to state, [and from county to county,” the TOT
analysis is “pretty consistent from state to state.” (Svoboda
8059, 8057) For exanple, Svoboda testified that a paint brush is
a tool of the painters in all 50 states. (Svoboda 8057) However,
si nply because a paint brushis a “painters’ tool” in all 50 states
does not nean that workers using paint brushes to paint bridges
must be paid painter rates in all 50 states. For instance, in
M chi gan, the prevailing wage for workers using paint brushes to
paint bridges is a | aborer, rather than a painter, rate. (Svoboda
8075-76, 8201)

Wth reference to the defenses rai sed by Abhe & Svoboda, Inc.
and Blast All, Inc. (both of which firms will be sonetines referred
to collectively as ASBA in this section), at the outset |
categorically reject the essential thesis of ASBA that there is a
jurisdictional dispute regarding the work perfornmed by their
enpl oyees for the follow ng reasons. No fact witness credibly
described to a jurisdictional dispute involving the type of work
performed on bridge-painting projects anywhere within Connecticut.
Mor eover, the union representatives responsible for negotiating and
enforcing the Connecticut | aborer, carpenter and painter coll ective
bargai ni ng agreenments (CBA), as well as representatives fromthe
union contractors and the CCIA credibly testified that no such
di spute existed. There was a uniform consensus and an agreenent,
in existence since at least April of 1920, anong the carpenter,
| aborer and painter unions, that carpenters and |aborers do not
tend painters. (Loubier 7288-89; Ganell 7156; CX 216 at 3) In
fact, that agreement was such an established practice that in the
ensui ng years there were “no gray areas.” (G anell 7098)

| also note that ASBA' s description of the disputed work, and
the manner in which they have determned their version of the
enpl oyee wage rates, is factually inaccurate and | accept
Conmpl ai nant’ s argunents on these issues.
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Whil e ASBA attenpt to create a jurisdictional dispute between
the carpenters, |laborers and painters by pointing to the self-
serving and | ess-than-credi bl e testinony of Gail Svoboda and Steve
Bogan, their owners, they fail to nention the probative and
per suasi ve testinony, under oath before ne, by the Business Agents
of the Connecticut carpenter and | aborer unions, as well as by the
Connecti cut union contractor representatives.

As al so noted and found above, Frank White, of the |aborers
uni on, was ready, willing and able to provide | aborers on Gold Star
to do clean-up work and waste disposal on the ground as nost
| aborers were reluctant to clinb up to and work on such “di zzying
heights.” On this issue Lou Shuman testified credibly before ne
(TR 7357, 7360), and | accept his wuncontradicted testinony,
especially as Tony Onorio and Charles LaConche were unable to
identify any bridge-painting project on which union |aborers
per formed acknow edged pai nti ng worKk.

Wi | e ASBA refuse to acknow edge one undi sputed fact herein,
| find and conclude that the totality of this closed record | eads
i nescapably to the conclusion that wunion |aborers do not tend
painters, e.g., they do not renpbve paint so the painter can
repai nt, do not unload materials for painters or do any buil ding or
cleaning or anything for the painter because |aborers tend or
assist only the carpenter and the mason. (Ganell 7097-98, 7108)
Wth reference to scaffolding work, work related to the erection,
pl anki ng and renoval of all scaffolds used only by bricklayers,
masons and carpenters, and not for painters on a single-trade
bridge painting project, nmay be done by | aborers. (Ganell 7131)
| also find of little significance herein the fact that wunion
| aborers had | ead abatenent training avail able to them not because
they participated in single-trade bridge-painting projects, but
because they needed that training for those rare occasions when
t hey perforned denolition work involving the renoval of |ead paint
fromareas in structural steel that had to be torch-cut. (G anell
7099- 7101; Shuman 7419)

Wil e ASBA al | ege that carpenters claimsone of the work done
on the bridge-painting projects, Robert Loubier, Business Agent for
the Connecticut Carpenters’ Union, credibly testified otherw se,
namel y that Connecticut union carpenters do not claim and are not
involved with, work on single trade bridge-painting projects.
(Loubi er 7223-37, 7288-89) Mor eover, painting contractors used
pai nters, rather than carpenters, to build their scaffolds (Loubier
7223), a practice also in effect since at |east April of 1920.
(Loubi er 7288-89; CX 172 at 3, CX 215 at 3) Furthernore, the
reliance by ASBA and their reference to nulti-trade road buil ding

or hi ghway construction/reconstruction projects is wholly
irrel evant herein as these proceedi ngs i nvol ve singl e-trade bridge-
pai nting projects. The record herein is sinply devoid of any

evi dence suggesting that the contai nnments at i ssue were designed to
be used by nore than one craft, especially as this closed record
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conclusively establishes that all of the containnents on the
Violation Projects were built for the sole purpose of containing
spent debris and/or providing access for blasting and painting
operations on single-trade bridge-painting projects.

Wth reference to the |l ack of a jurisdictional dispute between
the | aborers, carpenters and painters, as noted above, | find nost
di spositive the reluctance by Steve Bogan to sign the 1995-1997
Statewi de Bridge Agreenent (CX 146) because he knew that that
agreenent did, in fact, apply to and cover work for which he was
usi ng non-union | aborers and carpenters to perform He attended
the nmeetings in May and June of 1995 at which the |anguage to be
included in CX 146 was discussed and he did not object to that
| anguage. (T. Laugeni Depo., CX 209 at 64-67; G eg Laugeni 10319-
22; Ceri 6359-63; Murray 6101, 6126) Thus, it is apparent that
M. Bogan refused to sign CX 146 or the Addendum because he knew
that he would be obligated to pay the prevailing wage rates to al
of his workers on the Violation Projects, thereby elimnating his
essential and primary defense herein.

That Brunalli Construction may have used a conposite crewis
not di spositive because the fact that union | aborers and carpenters
were on the sanme payrolls as union painters does not, ipso facto,
lead to the inference that the | aborers and carpenters were working
t oget her on the sanme project and/or were tending the painters, as
“tending” is used in the industry term nol ogy. ASBA called no one

fromBrunalli to testify about the nature and extent of projects
performed by the conpany and, in the absence of such expl anation or
testinmony, | amprepared to draw the negative inference that such

testi nony woul d be adverse to that of ASBA

Further support for the lack of a jurisdictional dispute
hereinis the forthright, probative and persuasi ve testinony of Lou
Shuman, the managenent representative fromthe CCl Aresponsible for
negoti ati ng and enforcing the Connecticut |aborers and carpenters
CBAs. (Shuman 7363) M. Shuman is nost know edgeabl e about
i ndustry practices and | find his testinony to be worthy of speci al
deference, especially as he did contact contractors that were
| arge, “very active” and “labor relations savvy.” (Shuman 7367)
M. Shuman was quite specific with reference to the work done by
CCl A nmenber contractors on nulti-trade construction projects
involving road construction and rehabilitation work, such as
Arboria, Blakeslee, Arpaia Chapman, Baier, Perini and Kiewt
Eastern, as opposed to the work done by painting contractors, such
as Brunalli, on single-trade bridge-painting projects. ( Shuman
7418; Granell 7099-7100) VWiile conposite crews were used to
performvarious tasks on nulti-trade road or hi ghway construction
projects, such is not dispositive herein as these consolidated
proceedi ngs boil down to one single issue, i.e., what enpl oyee may
do what work on single-trade bridge-painting projects and what
shoul d t he wages be for such work.
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Li kewi se, for the reasons stated above, the chall enge by ASBA
to the LAPS performed by M. Peckham nust fail because all of the
Respondents herein have confused a proceeding under 29 C F. R 88
5.11 and 5.12 for alleged violations of the DBA and DBRAwW th a so-
cal l ed conformance procedure brought pursuant to 29 C F. R 85.13.
Respondents have used this real or feigned m sunderstandi ng of
these disparate regulations to pretend that the LAPS was used by
M. Peckhamto establish wage rates in this case rather than sinply
as an investigatory tool as part of the conpliance i nvestigation of
the Respondents by M. Peckham | agree conpletely wth
Conmpl ai nant t hat conformance proceedi ngs under 29 C.F. R 85. 13 have
totally different record devel opnent procedures because conf or mance
cases and reviews of WDs under 85.13 address deci sions of the Wage
and Hour Adm nistrator acting in a decision making, as opposed to
a prosecutorial, capacity, especially as review of such cases is
limted to reviewof the materials before the Adm nistrator or his
designee, as well as the argunents of the party or parties seeking
review and the argunents of counsel for the Adm nistrator.

| also agree with the Conplainant that the validity of M.
Peckhami s LAPS is not at issue herein. Wat is at issue are the
pay practices of all of +the Respondents joined in these
consol i dated proceedi ngs. As al so noted above, the significant
decisions in Roen, supra, and Fry Brothers, supra, stand for the
proposition that “although wage surveys are one way in which wage
classifications nmay be established, they are not the only way.”
Roen, 183 F.3d at 1093. Mbdreover, an area practice survey is not
necessary where the WD rates are based upon uni on negoti ated rates.
Li kew se, “an area practice survey is not a prerequisite to the
determ nation of prevailing wage rates or job classifications.”
Roen, 183 F.3d at 1094.

| also agree with the Conplainant’s position that even
assum ng, arguendo, that the LAPS was sonehow fl awed as, perhaps,
not including appropriate conparable projects, Respondents’

argunment still lacks nmerit because it ignores the essential fact
that any flaws in an investigation, real or inmagined, major or
m nor, do not absolve enployers from their substantive

responsibility to conply with the DBRA The Field Qperations
Handbook (“FOH'), a docunent that was nentioned many tines during

the trial, was issued to provide gqguidelines for Departnent
conpliance officers and does not have the force or effect of
regul ations binding on the Conplainant. In this regard, see

Brennan v. Ace Hardware, 495 F.2d 368 (8" Cir. 1974); In the Matter
of The Law Conpany, Inc., ARB Case No. 98-107 (Sept. 30 1999).

While ASBA cite several cases in support of their position
that a jurisdictional dispute exists herein between the | aborers,
carpenters and painters, | agree with Conpl ai nant that those cases
factually are clearly distinguishable, are inapposite and do not
support the position of ASBA. Moreover, it is apparent that those
cases cited by ASBA actually provide |egal support for the
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met hodol ogy used by M. Peckhamin conducting his LAPS.

ASBA al so submit that these proceedi ngs have had t he effect of
nodi fyi ng, ex post facto, and conpletely elimnating the respective
classifications in the WDs. However, again ASBA rely on a
conf ormance proceedi ng and such reliance is conpletely inapposite
because at no tinme had the Conplainant ever approved of the pay
practices of any of the Respondents joined herein. This issue has
been nore fully discussed in the sections dealing with the
Respondent s’ defense of equitable estoppel.

The foregoing facts show that, even assum ng, arguendo, all
reasonable parties would reach the same conclusions from a TOT
anal ysis, a TOT anal ysis, standing al one, is inadequate because it
is not always consistent with |ocal area practice. Moreover, the
evidence at trial shows that Abhe’'s reliance on Svoboda’'s TOT
analysis resulted in classifications which were contrary to
established |ocal area practice. Abhe had an obligation to pay
prevailing wages in accordance with the way the ]local unions
classified the work. Fry Brothers, Holding No. 6. As discussed
above, the CT |aborers, carpenters and painters unions all agree
that, during the relevant tinme period, it was the prevailing | ocal
practice to pay painter rates for virtually all of the work tasks
done by Abhe’s enpl oyees on the Abhe Projects, and | so find and
conclude. See supra, pp. 5-23.16

D. EDT Violated The DBRA VWen It Failed To Pay
|ts Enpl oyees The Prevailing Wage For Pai nters
For Perfornm ng Painters’ Tasks On The Arri goni

Bri dge

EDT, a non-union conpany (RX 34), provided and erected the
cont ai nment devices on the two main trusses of the Arrigoni bridge.
(Svoboda 7837, 7860, 8212; CX 205) EDT enpl oyees al so col |l ected
spent debris on Arrigoni. (Nancy DiPietro (“ND’) 4505). Al of
the work done by EDT was related to the goal of getting the
Arrigoni bridge blasted and painted. (CX 205) There was no
evi dence that containments erected by EDT enpl oyees were intended
for any purpose other than the work involved in blasting and
painting the bridge. This is work which in CT is within the
jurisdiction of the painters’ union. The EDT enpl oyees listed on
CX 63 were paid carpenter rates for assenbling the Beeche platform
bui l ding the *“doghouses,” and installing bul kheads. (ND 4506)
They were paid | aborer rates for all other work they perforned on
Arrigoni. (ND 4506; CX 48, 63) EDT also paid enpl oyees | aborer
rates, and was reinbursed one hour per day, cost plus, based on

®As di scussed above, Peckham determ ned that certain tasks,
in accordance with |local union area practice, should be paid at
operator rates.
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that rate, for shower tinme. (RX 42). The wage rates paid by EDT
wer e i nproper because they were contrary to | ocal practice, and |
so find and concl ude.

E. Jewell Violated The DBRA Wen It Fail ed To Pay
Empl oyees The Painter Prevailing Wage For
Performng Painters’ Tasks On The Arrigoni

Proj ect

Jewel |, also a non-union conpany (Mirray 6093-94; Caneron
Jewel | 10073), was responsible for blasting and painting the
approach spans on Arrigoni. (Jewell, 9956, 9967-70; CX 206A, 206B)
Al'l of the work identified in the contracts between Jewel| and Abhe
related to the primary goals of renoving | ead paint, and blasting
and painting the approach spans. (Jewell 10088; CX 206A, 206B)

1. Jewel | Empl oyees Perforned Painters’ VWrk On
Arrigoni

Jewel | primarily used “Ark” contai nnents made of al um numand
put together on site. (Jewel | 9952-53) Bul kheads, nade of wood
and netal, as well as inperneable tarpaulins, were also used as
part of Jewell’s containnents. (Collette 1747-48; Jewell 9954)
Jewel | enployees stood on the bottom of the Ark contai nnment, as
wel |l as on scaffol ding, when blasting. (Collette 1761) Jewell
al so used spi der basket and “buggy” contai nnments. (Collette 1751,
1753) The former consisted of spider baskets connected wth
boards, tarpaulins and bulkheads. (Collette 1751-52) The
enpl oyees did the blasting and painting work while standing in the
baskets. (Collette 1751-52). The buggy contai nment consisted of
met al and wood, including bul kheads, and was in the shape of a box.
(Collette 1754) Jewel | enpl oyees stood on the floor of the buggy
containment to blast and paint the handrails on Arrigoni.
(Collette 1761)

Jewel | enpl oyees did the follow ng types of work on Arrigoni:
nmobi | i zati on, assenbling, noving and disassenbling containnents
(i ncludi ng pi ck boards and cabl es i nside the contai nnents), setting
up to blast, operating blasting pots and recycling machines,
bl asting, grit collection, setting up to paint, painting, and
traffic control. (Tetreault 1850-56, 1860, 1865, 1872-73; Jewell,
9965- 66, 10004-06; CX 206A, 206B) Jewel | enpl oyees also took
showers on Arrigoni. (Jewell 10007)

The teammork principle that prevailed on the Gold Star Project
and on the Abhe Projects al so exi sted anong Jewel |’ s enpl oyees; al
Jewel | enpl oyees working on Arrigoni hel ped out doi ng what ever work
needed to be done. (Collette 1780) By way of exanple, enployees
who were excell ent painters al so assenbl ed, noved and di sassenbl ed
contai nments, set up to blast, blasted, cleaned spent debris and
did traffic control. (Tetreault 1851-65, 1953-54)
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2. Jewel | Paid Enpl oyees Laborer Rates For Perform ng
Pai nters’ Work On Arrigoni

The only wage rates paid by Jewell were |aborer and painter
rates. (CX 98) Jewell paid painter rates when an enpl oyee had a
bl asti ng hose or spray gun i n hand and when t he bl asti ng i nspection
was taking place. (Collette 1757, 1760-61; Tetreault 1870; JP
4926). For all other work, Jewell paid enployees |aborer rates.
(Collette 1757; Tetreault 1870-71)

Cameron Jewel | never signed, or reviewed, any CT collective
bar gai ni ng agreenents before determ ni ng what wage rates to pay on
Arrigoni. (Jewell 10073) Nor did he have pre-bid discussions with
CT uni ons about wage practices. (Jewell 10073) Instead, Jewell
determ ned his Arrigoni wage rates by review ng the prevailing WDs
and conducting his version of a TOT analysis. (Jewell 9963-65)

Jewel | s pay practices provide further evidence that relying
on a TOI analysis to interpret wage decisions results in
i nconsi stencies with | ocal area practice. The fact that Jewell’s
pay practices were contrary to local area practice is evidenced by
its paynent of |aborer rates for work which all of the CT unions
agreed was painter work. Simlarly, the inconsistent results of
the TOT anal ysi s anong contractors i s shown by the fact that Jewel |l
paid | aborer rates for installing wooden bul kheads and operating
bl asting pots while Abhe and BA, after conducting their TOT
anal yses, paid carpenter rates for installing wooden bul kheads, and
both | aborer and painter rates for operating blasting pots, and |
so find and concl ude.

F. Blast All Violated The DBRA When It Failed To
Pay Its Enployees The Prevailing Wage For
Pai nters For Perforning Painters’ Tasks On The
Mi | | Ri ver , OL/ EL, S| PCO,
Sout hi ngt on/ d ast onbury And DeFelice Projects

In February 1993, BA signed CT painters’ wunion collective
bar gai ni ng agreenents which expired in July 1995. (CX 158, 159,
160) Those are the only CT collective bargai ning agreenments to
which BA has ever been a signatory. (Bogan 8703-04) BA had
subcontracts with Abhe, SIPCO Laugeni, and L.G DeFelice, Inc. to
perform wor k on t he M I Ri ver, OL/ EL, SI PCO,
Sout hi ngt on/ d astonbury and DeFelice Projects (collectively, the
“BA Projects”). (CX 78, 79, 203, 204, 287B) Wth the exception of
t he SI PCO and DeFelice Projects, all of the BA Projects were single
trade bridge painting projects. (JP 3678) Wth regard to SIPCO
and DeFelice, all of BA's work on those Projects related to getting
bri dges bl asted and/or painted. (Row and 871-72; CX 287B)

1. BA Enpl oyees Perforned Painters’ Wrk On The BA
Proj ects
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BA bl asted and painted Bridge No. 3016 on MI| River. (Bogan
7937, 8534; CX 1) In order to conplete their work in accordance
with the CT-DOT specifications, BA enployees on M|l R ver were
required to nobilize, assenble, nove and reassenbl e contai nnents,
set up for blasting, operate the blasting pots and recycling
machi nes, bl ast the bridge, collect spent debris, set up to paint,
paint the bridge and do traffic control. (Strausser 641; Bogan
8538-39) Al the work performed by BA on MII River related to
turning Bridge No. 3016 froma rusty bridge into a newy painted
bri dge. (CX 203) BA performed no steel work, no road bed
construction, or any excavation or grading work on the MII| River
Proj ect.

The cont ai nments used by BAon MII R ver consisted of a netal
bracket, a wooden platformdeck, flexible tarpaulins hung fromthe
bridge and attached to all sides of the deck and wooden bul kheads.
(Row and 832, 835; Bogan 8724, 8837; BX 26) BA enpl oyees stood on
the platform®“deck” to blast and paint on MII River. (Bogan 8729,
8789) BA enployees on MII R ver took daily decontam nation
showers. (Strausser 646) BA was rei nbursed by CT-DOT based on both
the | aborer and painter rate for enployee shower tinme on MII
Ri ver. (Bogan 8541, 8763; CX 285)

BA's contract with Abhe on OL/EL required BA to blast and
paint Bridge No. 303 and to install containments on four other
bri dges whi ch Abhe bl asted and painted. (Bogan 8524-25, 8531-32;
CX 1, 204) The work done by BA enployees on Bridge No. 303 was
identical in nature to the work done by BA on MIIl River.
Specifically, they nobilized, assenbled, noved and reassenbled
contai nnents, set up for blasting, operated blasting pots and
recycl i ng machi nes, bl asted the bridge, collected spent debris, set
up to paint, painted the bridge and did traffic control. (Row and
860- 66; Bogan 8528-30) Additionally, as with MII| River, the BA
enpl oyees who perfornmed the blasting and painting stood on the
pl atformdeck to performthat work. (Bogan 8789) The contai nnents
installed by BA for Abhe were the same ones that BA used to
perform bl asting and painting on Bridge Nos. 3016 and 303. (Bogan
8525)

BA bl asted and painted approximately twelve bridge sites on
the SIPCO Project. (Bogan 8578; CX 287B) Al though BA's
cont ai nments on the SI PCO Proj ect were consi derably | arger than the
containnents on the MI|l River and OL/EL Projects, they were of the
sane type and used essentially identical conponents. (Bogan Depo,
CX 210, pp. 220-22) Simlarly, although BA's crew on SIPCO was
|arger than its crew on MI|l R ver and O/ EL, BA's SIPCO crew
performed the sanme types of work tasks. (CX 210, pp. 222-23)
Specifically, they nobilized, assenbl ed, noved and reassenbl ed
contai nnents, set up for blasting, operated blasting pots and
recycl i ng machi nes, bl asted the bridge, collected spent debris, set
up to paint, painted the bridge and did traffic control. (Bogan
8555-56, 8784, 8788) BA enpl oyees on the SIPCO Project also stood
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on the “deck,” or floor of the containnment system to perform
bl asting and painting work. (Bogan 8789) BA enpl oyees on SI PCQO

I i ke BA enployees on MII River and OL/EL, took showers. BA paid
both painter rates and | aborer rates to enpl oyees who t ook showers
on SIPCO (Bogan 8764; CX 233)

BA provi ded wor k pl at f orns for Laugeni on t he
Sout hi ngt on/ @ ast onbury Project. (Bogan 8561-62; CX 1, BX 8)
These were the sanme platforns used by BAin its contai nments on the
MIIl River, OL/EL and SIPCO Projects. (Bogan, 8561-62) Laugen
used the work platfornms as the bottomof its containnent structure
and as the nmeans of access for the areas it blasted and painted on
t he Sout hi ngton/ d astonbury Project. (Bogan 8790) BA al so
i nstal |l ed bul kheads for sonme contai nments used by Laugeni and used
Laugeni’s equipnment to perform traffic control so that Laugeni
coul d access the areas being blasted and painted. (Bogan 8564,
8567) The evidence adduced at trial shows that the contai nnents
provi ded and erected by BA enpl oyees on t he Sout hi ngt on/ G ast onbury
Project, |ike those used by BA on the MII R ver, O./EL and SI PCO
Projects, were intended to be used solely for work which was within
the jurisdiction of the painters’ union, nanely, blasting and
pai nting bridges.

BA contracted with DeFelice to performspot painting on CT-DOT
Project No. 83-219 (the “DeFelice Project”). The spot painting was
done through a “patch and match” nethod, which involved scraping,
W re brushing, sanding and painting portions of bridges. (Row and
871) Kenneth Rowl and, a foreman on the DeFelice Project, testified
that patch and match work was the only work performed on that
Project by BA. (CX 270; Row and 871-72)

As with the other Violation Projects, no enpl oyee perforned
just one task on the BA Projects. (Row and 836, 865-67, 871, 1526-
27; Bogan 8538-39, 8555-56) Rat her, BA enployees, |ike the
enpl oyees on the other Violation Projects, worked together as a
teamto paint and bl ast the bridges. (Row and 836, 865-67, 871
1526- 27; Bogan 8555-56, 8538-39)

2. BA Pai d Enpl oyees Laborer And Carpenter Rates For
Perform ng Painters’ Wrk On The BA Projects

Steve Bogan decided what wage rates would be paid to all
enpl oyees who worked on the BA Viol ation Projects. (Bogan 8635-36)
Apart frominternal BA enpl oyees, Bogan never spoke to anyone who
i nfluenced his decision. (Bogan, 8810-11) Bogan testified that he
used a TOT analysis to interpret the prevailing WDS, as well as his
experience at Al pha Avenue, when he decided upon wage rates for
enpl oyees on the BA Projects. (Bogan 8243; CX 210, pp. 180-81)
Bogan paid | aborer and painter rates to enployees on MII River
OL/EL and SI PCO who perfornmed the follow ng tasks: nmobi |1 zi ng,
assenbl i ng, noving and di sassenbl i ng contai nnments, setting up for
bl asting, collecting spent debris, setting up to paint, doing
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traffic control and taking showers. (Strausser 636-48; Row and
860- 67, 1524-28, 1537-38; Bogan 8525, 8528-33, 8541, 8563; CX 233,
285, 287A) As a general rule, BA paid painter rates to all
enpl oyees who did any bl asting and painting, even where they were
perform ng ot her tasks, but paid |aborer rates to all enpl oyees who
did no blasting and painting work. For exanple, Kenneth Row and,
who did blasting and painting work on the BA Projects, received
painter rates for that work as well as for the time he spent
cleaning up spent debris, assenbling, noving and disassenbling
contai nments, doing traffic control, taking showers and doing
vari ous other tasks. (Rowl and 831-36; CX 233, 285, 287A) By
contrast, John Downi ng, who di d not do bl asting and pai nting on the
Violation Projects, was paid | aborer rates when he was cl eani ng up
spent debris, assenbling, noving and di sassenbling containnents,
operating blasting pots, doing traffic control, taking showers and
doi ng various other tasks. (Stausser 642; Row and 866-67, 1537; CX
233, 287A) However, with regard to at |east one enployee, Craig
Tuttle, Bogan paid | aborer rates for all of his time on the MII
Ri ver Project, even though he spent sone of that tinme doing spot
bl asting, and | so find and conclude. (Row and 1572; CX 287A)

Bogan also testified that he paid carpenter rates to certain
enpl oyees when t hey worked with wood and when they used screw guns
to put up tarpaulins because that was “carpenters’ work,” and
because painters, in his opinion, did not have the skills necessary
to put up the tarpaulins. (CX 210, pp. 175-76)'" BA enpl oyees
install ed bul kheads and attached tarpaulins on the MIIl River
OL/EL and SIPCO Projects. BA's certified payrolls show that BA
paid certain enployees split carpenter and |aborer rates on the
SI PCO Proj ect. (CX 233). However, the certified payrolls also
show that BA paid only painter and |aborer rates for all work
performed on the MII River and OL/EL Projects. (CX 51, 53-57)

Bogan also testified that he paid Mchael Sheffield and
Randal | Elkins carpenter rates for approximately ten percent of
their tinme, which Bogan believed they spent installing bul kheads,
on the Southington/d astonbury Project. (Bogan 8568) The
certified payrolls submtted by BA as BX 1 show 10 hours paid to
Sheffield at the carpenter rate. (BX 1) The certified payrolls
given to Investigator D Pietro by BA showed that BA paid only
| aborer rates to all enployees who performed work on the
Sout hi ngt on/ d ast onbury Project. (CX 51, 53-57) BA failed to
produce the certified payrolls on the Southington/d astonbury
Proj ect during discovery, despite the fact that those docunents had
been requested by Conpl ai nant on Decenber 2, 1999. The first tine

17 Bogan’s testinony that BA enpl oyees who were paid painter
rates did not have the skills to use screw guns to attach
tarpaulins to the containment “decks” on the BA Projects is
contradicted by the testinony of Harvey Strausser and Kenneth
Rowl and. (Strausser 638-39; Row and 835-36, 860)
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BA produced the certified payrolls on the Southington/d astonbury
Project to Conpl ai nant was when BA used the docunent during cross
exam nation of former BA enpl oyee Kenneth Row and. Gven BA' s
repeated failure to produce rel evant requested i nformati on whi ch BA
reasonably should have had within its possession, such as the
foregoing certified payrolls as well as the subcontract agreenents
for the BA Projects,®® it is likely that the certified payrolls
given to DiPietro on the Southington/d astonbury Project may have
been inconplete. As a practical matter, the inconplete records
work to BA's advantage. Although the certified payrolls submtted
as BX 1 show that BA enpl oyees were working, and were inproperly
paid the | aborer and carpenter rate, during the work week ending
4/ 27/ 96, Di Pietro did not conmpute back wages for enpl oyees for any
hours wor ked on the Laugeni Project during that week because BA had
failed to provide her with relevant information. (BX 1)

3. BA' s Pay Practices Violated The DBRA

BA' s pay practices were inconsistent wwth | ocal area practice
in CT which, as discussed supra, required that tasks associ ated
wi th bridge painting such as nobilization, assenbling, noving and
di sassenbl i ng contai nnents, operating blasting pots and recycling
machi nes, setting up to blast, cleaning spent debris, setting upto
paint, traffic control and shower tine be paid at the prevailing
wage for painters. BA's assertion that enployees were paid
correctly because its pay practices were based on Bogan's TOT
analysis suffers from the sane fatal flaws discussed above in
reference to Abhe’s and Jewel |’s pay practices. |Indeed, conparing
Bogan’ s TOT anal ysis to Svoboda’ s TOT anal ysi s provi des yet anot her
illustration of howrelying on a TOT anal ysis creates inconsistent
results contrary to the purpose of the DBRA. Specifically, Bogan
determ ned that, as a general rule, if an enpl oyee did bl asting and
pai nting, they shoul d al ways be paid at the painter rate regardl ess
of what task they were perform ng because they were a “painter.”
Thus, under Bogan’s TOT anal ysis, once enployees regularly began
doi ng bl asting and painting work, they were “painters” regardl ess
of what tool they were using on a Project and he did not feel it
was appropriate to drop their rate even if they were cl eani ng spent
debris instead of actually blasting and painting.!® By conparison,

8A t hough Conpl ai nant requested copies of all contracts
bet ween BA and the prinme contractors on the BA Projects in Decenber
1999, BA never produced any such contracts to Conpl ai nant. The
only contractual docunentation produced by BA was correspondence
bet ween BA and Laugeni regar di ng BA' s wor k on t he
Sout hi ngt on/ d ast onbury Proj ect and even t hat docunent ati on was not
produced until shortly before it was used by BA s counsel during
the cross exam nation of Thomas Laugeni on May 17, 2000.

BA, in effect, used | ower paid enployees to “tend” enpl oyees
doi ng bl asting and painting. As discussed supra, this practice is
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Svoboda felt that even enpl oyees who did bl asti ng and pai nting were
entitled to the painter rate only when actually perform ng that
work. See supra, pp. 36-39.

Further, BA's application of the TOI analysis, |ike Abhe’s,
suffers frominternal inconsistencies. Although Bogan testified
that a blasting pot is a painters’ tool, he paid |aborer rates to
Joe Burdy and John Downing for all of their work on the MII| R ver
and SIPCO Projects, respectively, even though both of them spent
time on those Projects operating the blasting pots. (Strausser
642; Rowl and 862; Bogan 8636-37; CX 233, 287A) Simlarly, though
Bogan characteri zed Burdy as his “head nechanic,” he chose to pay
hi m| aborer rates, rather than operator rates, for all of his work
on the MI|l R ver and OL/EL Projects. (Bogan 8537; CX 51, 53-57,
287A)

Bogan’ s ot her defense, that his practices were proper because
they were based on practices that took place at Al pha Avenue, is
equal |y unavailing. By Bogan’s own adm ssion, Al pha Avenue was an
“experinmental ” project. (Bogan 8714-16, 8390-91) Al pha Avenue
i nvol ved the use of an entirely wooden structure, conparable to a
house or a barn, which was totally unlike any other containnment
structure at issue in this proceeding. (Bogan 8723; BX 22). The
reason CT-DOT changed the specifications on Al pha Avenue after it
was originally bid was to determ ne what types of problens and
flaws woul d arise in connection with the new specifications, and to
noni t or possi bl e | oophol es i n those specifications, before the Gold
Star Project canme out to bid. (Bogan 8715-16, Bogan Depo., CX 210,
p. 68). Put another way, the CT-DOT used Al pha to do “piloting and
testing for the Gold Star Bridge.” (Bogan 8391, 8714-16) Lastly,
Rot ha, the contractor who assenbled the containnments on Al pha
Avenue, is a concrete, not a bridge painting, contractor, a fact
whi ch Steve Bogan struggled to avoid admtting at trial. (Bogan
8716; CX 210, p. 50) In short, a review of all relevant facts
shows that Alpha was really the only “different” technology
described during the entire proceeding, and | so find and concl ude.

G Shi psvi ew Viol ated The DBRA Wen It Failed To Pay
lts Enpl oyees The Prevailing Wage For Pai nters For
Perform ng Pai nters’ Tasks

Shi psviewis a non-union contractor. (Mirray 6093) I n 1994,
Shi psview contracted with the CT-DOT to conplete all work on
Project No. 171-213 (the “Project”). (CX 9) Al of the work
performed by Shipsview enployees on the Project related to
transform ng numerous rusty bridges into newly painted bridges, and
| so find and conclude. (CX 9, 18)

1. Shi psvi ew Enpl oyees Perforned Painters’ Wrk

i nproper under the DBRA
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Shipsview primarily wused chain link fence containnments
attached to bridges with cables for containnents. (Deligiannidis
Depo., CX 212, pp. 51, 61-63) These containnents also included
tar paul i ns and wooden bul kheads. (CX 212, pp. 51, 62-63). The
chain link fence served two purposes: it provided access for
enpl oyees to do the bl asting and painting work and it al so provided
support for the sides of the funnel tarps which contained the spent
debris. (CX 212, pp. 51, 63-66) On the Meriden and Crooked Street
bri dges, Shipsview also used contai nments conposed of one or two
trucks enclosed with tarpaulins. The tarpaulins were tied to the
bridge railing and fell straight to the ground. (CX 212, pp. 87-
88, 120-24) In those containnents, blasting and painting areas
were accessed fromthe truck inside the tarpaulins. (CX 212, pp.
89-90, 120) Shipsview enployees perforned the follow ng tasks:
nmobi | i zati on, assenbling, noving and disassenbling containnents,
setting up to blast, operating blasting pots and recycling
machi nes, blasting, cleaning spent debris, setting up to paint,
painting, and traffic control. (Andrews 951-52, 955; Raw i ngs
1368-69, 1376-79, 1383-84, 1399-1402; Flynn 1433-37, 1443;
DeChanbeau 6648-50; Bayna 6709-17 ; CX 212, pp. 96-97) Shipsview
enpl oyees al so showered daily. (CX 212, pp. 97-99)

2. Shi psview Paid Enpl oyees Labor er Rat es For
perform ng Painters’ Wirk On The Shi psvi ew Proj ect

Christos Deligiannidis determ ned wage rates to be paidto his
enpl oyees on the Project before he submtted his bid. (CX 212, p.
38) The rates Deligiannidis determ ned pre-bid were the rates in
ef fect throughout the Project. (CX 212, pp. 40-41) Del i gi anni di s
never signed or reviewed any union contracts before he determ ned
what wage rates to pay. (CX 212, pp. 45-46) He did not speak to
any union representatives, contractors or DOL enployees about
whet her his wage rates were appropriate. (CX 212, pp. 149-50)
Deligiannidis used his personal experience to interpret the
applicable WD. (CX 212, p. 42) He testified that being a “painter
means you paint” and that “you hold a brush [], a spray gun, a
roller.” (CX 212, p. 43). However, Shipsview s enpl oyees were not
al ways paid painter rates even when painting wwth a brush, spray
gun or roller. Richard Rawl i ngs spent 40 percent of his tinme using
a brush and roller to paint while he worked on Bridge No. 3400C
(Rawl i ngs 1369) Rawl i ngs al so spent approxi mately 20 to 30 percent
of his time using a brush and roller to paint on Bridge No. 3321.
(Rawl i ngs 1383). Though, under Deligiannidis’ definition, Raw i ngs
was perform ng painters’ work, he was paid | aborer rates for all of
his work on the Project. (Rawlings 1372; CX 229) Floyd Andrews,
Ri chard Fl ynn and Ceferino Bayna al so used brushes, rollers and/or
spray guns to paint bridges on the Project. (Andrews 955; Flynn
1433, 1461; Bayna 6712, 6714) They, |ike Rawings, were also paid
| aborer rates for all of their work on the Project. (CX 229)

When enpl oyees did sonetines receive the painter rate when
pai nting, Shipsview still split their rate. Wiile they received
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pai nter rates when they were painting, they would receive |aborer
rates for all other work they perforned. (CX 212, pp. 161-62) For
exanpl e, Ed Lada was paid 8.5 hours at the painter rate and 31.5
hours at the | aborer rate during the week endi ng May 11, 1996. (CX
212, pp. 161-62, Depo Ex. 5) The split rate practice was
consistent with Deligiannidis’ policy that anyone who was not
actuall% pai nting should be paid a | aborer rate. (CX 212, pp. 37-
38, 53)

Deligiannidis also testified that he believed blasting was
| aborers’ work and that, where the classification on his certified
payroll stated “laborer,” those enployees could have been doing
bl asting work. (CX 212, p. 76). The testinony of Richard Raw i ngs
and Ceferino Bayna shows that Shipsview did in fact pay |aborer
rates for blasting work. Both Rawlings and Bayna testified that
they did blasting work on the Project and that they received
| aborer rates for performng that work. (Rawings 1376-79; Bayna
6709, 6721; CX 229) Deligiannidis also paid nost of his enpl oyees
| aborer rates for shower tinme. (CX 212, pp. 97-99)2°

As di scussed above, the local area practice in CT was to pay
the prevailing wage for painters for all of the work perforned by
Shi psview enployees on the Project. See supra, pp. 5-23.
Shi psvi ew viol ated the DBRA when it failed to pay wage rates which
were in accordance with local area practice in CI, and I so find
and concl ude.

V. COVPLAI NANT PROPERLY COMPUTED BACK WAGES AGAI NST
RESPONDENTS FOR THEI R WORK ON THE VI OLATI ON PROJECTS

In conputing back wages for enployees on the Violation
Projects, Peckham D Pietro and I nvestigator Joyce Enright utilized

9Shawn Frederick was paidin adifferent manner than the ot her
Shi psview enployees for part of his work on the Project.
Del i gi anni di s determ ned that Frederick should be paid $12 an hour,
which was |lower than the prevailing wage of $16 an hour for
| aborers, for performng work as a “groundsman” on the Project.
(CX 229) Wien Frederick was perform ng work for which he received
$12 per hour, Deligiannidis believes Frederick was “probably on the
ground m xi ng pai nt and hel pi ng around, | guess.” (CX 212, p. 155)
Deligiannidis did not consider m xing paint to be painters’ work.
(CX 212, p. 155)

20shi psvi ew enpl oyed certain “core” enpl oyees on the Project.
(CX 212, p. 67) The core enployees received painter rates for al
of their work, including their shower tine. (CX 212, pp. 97-98)
Del i gi annidis believes that, although CT-DOT originally rei nbursed
enpl oyee shower tine at the |aborer rate, when Deligiannidis
realized what the CT-DOT was doi ng, he spoke to themand t hey began
reinbursing himat the painter rates for the enpl oyees to whom he
paid that rate when they took showers. (CX 212, pp. 97-99)
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the Respondents’ certified payroll records and transcriptions
t hereof, the applicable federal WDS, the applicable fringe benefit
rate according to the particular painters’ |ocal comercial
agreenent, and, invery limted situations, information provi ded by
t he enpl oyees. (JP 3190-93, 3289, 3314, 3385-93, 3412-13, 3423- 24,
3449; ND 4381-82, 4494-96, 4509-4513; Enright ("JE') 6804, 6824-
25, 6843-44; CX 35-44, 51, 53-58, 97-98, 102-103, 105-107, 199,
227-31, 233, 267, 270-72, 287A, 290-91, 296)2' The transcriptions
and conput ations for each contractor on each project are reflected
in the Wage Transcri ption and Conput ati on sheets (WH 55 fornms) and,
in sonme instances, acconpanying conputerized spread sheets. (JP
3203, 3315, 3393-94, 3430, 3492-93; ND 4421-28; JE 6850, 6917-23;
CX 46- 49, 51-52, 54-60, 231) Each Summary of Unpai d Wages (WH 56
form summari zes the total back wages cal cul ated for each enpl oyee
and also reflects the total anmbunts assessed against each
Respondent for m ni nrumwage and overtine violations. (JP 3279-82,
3378-81, 3408-09, 3447-48, 3501-03; ND 4466-4489, 4520-22; JE 6887-
88, 6932-35; CX 61-64, 66-74, 232)2

A. Conpl ai nant Properly Computed Back \Wages Agai nst Abhe,
EDT and Jewel |

| nvesti gators Peckhamand D Pi etro based their conputations on
the conclusion that all of the follow ng tasks should have been
pai d at painter prevailing wage rates on the Arrigoni Bridge, O./EL
and MIIl River Projects: nobilizing, assenbling, noving and
di sassenbl i ng contai nnents (including the pick boards and cabl es
inside the containnents as well as “doghouses” on Arrigoni),
setting up to blast, operating blasting pots and recycling
machi nes, bl asting, cleaning spent debris, setting up to painting,
pai nting, general clean up and traffic control, and | so find and
conclude. (JP 3233-3234, 3358, 3436-37; ND 4495-4509)

I n conputi ng back wages for violations on the Arrigoni Bridge,
CL/EL and MII River Projects for enployees perform ng the above
tasks for Abhe, Jewel |, and EDT, Peckhamand D Pietro assessed the
di fference between the base wages and fringe benefits they were
paid for all hours worked at either the | aborer rate or carpenter

2There is no single fringe benefit rate for bridge painters
whi ch applies statew de and, thus, no single fringe benefit rate is
expressed in either the Statew de Bridge Agreenment or the W
rather, the fringe benefit rate varies according to the |ocal
comerci al agreenents. (JP 3205; CX 46-49, 51-60)

22Det ai | ed expl anati ons and exanples of the Investigators’
conput ati ons for each of the contractors on the Violation Projects
are provided in the Appendi x annexed to Conpl ai nant’ s post-hearing
brief.
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rate, and the base wages and fringe benefits they shoul d have been
paid at the painter rate. (JP 3206, 3318-20, 3394-3401, 3436; ND
4495-4509; CX 46- 49, 52). Peckham and Di Pietro based their
cal cul ations for Abhe, Jewell and EDT enpl oyees at Arrigoni on an
hourly rate of $31.70 (base rate of $25.10 and fringe benefit rate
of $6.60). The hourly rate was reduced fromthe |listed rate of
$31.85 because $0.15 of the otherwise applicable $6.75 fringe
benefit portion was allocated to a non-bona fide fund and,
t herefore, unenforceable. (JP 3205-06, 3341-42; CX 46- 48)2

In conmputing for overtime violations on the Arrigoni Bridge,
CL/EL and MIIl River projects for enployees of Abhe, Jewell and
EDT, Peckhamand Di Pietro assessed the di fference between the hal f-
time premumpaid at either the | aborer or carpenter base rate, and
the half-time premum that should have been paid at the painter
base rate for all overtinme hours worked. (JP 3206-07, 3319, 3341-
42, 3394, 3399, 3445; CX 46- 49, 52). In those instances where the
Respondents Abhe and Jewell had incorrectly calculated the half-
time premumfor the painter rate by conbining the base wage rate
and the fringe benefit rate, instead of using the base wage rate
al one, Peckham credited half-tinme prem um overpaynents made by
t hose Respondents. (JP 3238-39, 3341-55) This credit was given
only for those work weeks where m sclassifications occurred.? No
credit or offset was made at all for EDT since none of its
enpl oyees were paid the painter rate at any tine. (CX 48, 102)

Peckham al so assessed back wages for Abhe enployees on
Arrigoni Bridge, OL/EL and MI| River who were paid at the | aborer
rate and should have been paid at the nmechanic and mai ntenance
engi neer rates (power equipnent operator categories). (JP 3208,
3439-3443; CX 46, 49, 55) Peckhamraised all Abhe enpl oyees on the
Abhe Projects who were |isted as doi ng “equi prrent repair” on Abhe’s
phase codes up to the nechani ¢ and nmai nt enance engi neer rates. (JP
3190; CX 46, 49, 52, 61, 64, 67; AX 16)

The DBRA m ni num wages assessed for Abhe enpl oyees wor ki ng on
Arrigoni total $407,139. 84. The CWHSSA overtine wages for Abhe

2The applicable rate in the WD for bridge painting work on the
Arrigoni Bridge project was $31. 85, representing a conbi ned hourly
base rate of $25.10 and fringe benefit rate of $6.75. (JP 3205-06;
CX 35, p. 15)

2ln sonme weeks, half-tinme overpaynents conpletely offset
m sclassification half-tine back wages where msclassified,
under pai d overtinme hours were | ess than a particul ar percent of the
overpaid half-tinme hours. The percent in this case is equival ent
to the ratio of the overpaid hours to the underpaid hours
differential. (JP 3248-60)
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enpl oyees working on Arrigoni total $29,609.16. (CX 46, 61)2

The DBRA m ni num wages assessed for EDT enpl oyees on the
Arrigoni Bridge Project total $84,524.67. (CX 48, 63). The
overtime wages assessed, under CAHSSA, for EDT enpl oyees wor ki ng on
Arrigoni total $6,662.17. (CX 48, 63)

In addition to Jewel |l m sclassification conputations, Peckham
al so conput ed back wages for those Jewell enployees who were paid
$175.00, as a lunmp sum for eight hours of work and, thus, were
paid an inproper prevailing wage rate. To do this, Peckham
utilized a listing of $175.00 checks (from 1995 only) which Jewel |
assenbl ed and sent to himin Septenber 1996. (JP 3289; CX 101) He
also utilized copies of various $175.00 checks he received from
Jewel | 's counsel in 1997. (JP 10405-06; JX b5-6)2° Peckham
transcribed the $175.00 anounts for each enployee wth an
annotation as to the check nunmber. (CX 47, 101) For each $175.00
check, Peckham allocated 8 hours of work to the enployee s tine
recorded in the work week preceding the date of the check’'s
I ssuance. The 8-hour allocations reflected either overtine or
straight time hours, depending on the overall nunmber of hours
recorded for the particul ar enpl oyee’s work week. (JP 3319-20; CX
47) In conputing straight tinme DBRA wages for those enpl oyees who
recei ved $175. 00 checks, Peckhamdeterm ned that they were entitl ed
to the difference between the $21.88 hourly rate they were actual ly
paid ($175.00 divided by 8 hours) and $31.70, the hourly painter
rate, nultiplied by 8 (JP 3320; CX 47) In conputing CWHSSA back
wages, Peckham conputed the half-tinme premium for those $175.00
checks representing overtinme hours using the painter base rate of
$25. 10. (JP 3341- 46; CX 47). The DBRA m ni nrum back wages
assessed for Jewell enployees total $582,793.62. (CX 47, 62)%

2°The investigative period applicable to Abhe, Jewel |l and EDT
on the Arrigoni, Od Lyme/East Lyne, and MI| River projects is
July 1994 to July 1996. (JP 3195)

26A conpari son of the checks annexed as Exhibit 3 to Lowell

Passons’ deposition shows that Jewell failed to submt to Peckham
a conplete listing or set of $175.00 checks paid to its enpl oyees
over the course of their work on Arrigoni. (Passons Depo., CX 289,
Exh. 3) For exanple, while the list of 1995 “expense” checks
provided to Peckhamlists Passons as receiving, at nost, only one
$175 check per week in 1995, Exhibit 3 to CX 289 shows t hat Passons
received two $175 checks on July 9, 1995, July 23, 1995, Septenber
10, 1995 and Septenber 17, 1995. (CX 209, pp. 59-60, 63-64, 70-71

Exh. 3) Consequently, Peckham s conmputati ons understate the anount
due Jewel | enpl oyees.

2"There is one Jewel |l enpl oyee, Al Twarowski, for whom Peckham
conput ed back wages at the nechani c and nai nt enance engi neer rate
(power equi pnent operator categories), rather than the painter
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Overtinme back wages assessed under CWHSSA for Jewell enployees
total $69, 028.26. (CX 47, CX 62)%8

Cal cul ations for enployees of Abhe and BA at OL/EL are based
on an hourly rate of $32.70: a fringe benefit rate of $6.60 per
hour and a base rate of $26.10. The rate is reduced from the
listed rate of $32.85 because $0.15 of the otherw se applicable
$6. 75 fringe benefit portion was all ocated to a non-bona fide fund
and, therefore, unenforceable. (JP 3394; ND 4384-85; CX 49, 51,
54- 57)2° The DBRA back wages assessed for Abhe’'s enpl oyees on
OL/EL total $33,218.34. Overtinme back wages assessed under CWHSSA
for Abhe’s enpl oyees on OL/EL total $2,469.24. (CX 49, 64)

Peckham and Di Pietro based their cal cul ati ons for Abhe and BA
MIIl River enployees on the non-spray rate of $30.20 ($23.67 wage
rate and $6.53 fringe benefit rate). The reduction of $0.15 per
hour in the fringe benefit rate for a non-bona fide fund was not
applicable on MII River. (JP 3433; ND 4388; CX 38, 51-52, 54-57)3%
DBRA wages assessed for Abhe enployees on MII River total
$97, 694. 64. Overtine wages assessed under CWHSSA for Abhe
enpl oyees working on M|l River total $9,409.34. (CX 52, 67)

B. Conpl ai nant Properly Conputed Back Wages
Agai nst GCPC And Daskal

Peckham properly based his back wage conputations for GCPC
enpl oyees on the conclusion that the tasks perfornmed by those
enpl oyees listed on the certified payroll records for the Gold Star
Project as material handlers or painter sweepers (“MA/PS’) shoul d
have been paid at the painter prevailing wage rate. Those
enpl oyees listed as MY PS were paid an hourly rate of $22.60,
reflecting a $16. 00 base rate and $6. 60 fringe benefit rate. (JP

rate. (CX 47, 62) Twarowski was a nechani c who worked for Jewel |
on Arrigoni. (Collette 1813)

2Back wages were assessed for the investigative period July
1994 to July 1996, inclusive of the period in May, 1995 when Jewel |
enpl oyees were carried on Abhe’s payroll since they continued to be
supervi sed and directed by Jewell, and their hours continued to be
recorded by Jewell forenmen. (JP 3301, 3350-51)

2The applicable rate in the WD for bridge painting work on the
OL/EL project was $32.85, representing a conbined wage rate of
$26.10 and fringe benefit rate of $6.75. (JP 3387-88, 3391, 3397;
CX 36, p. 15, OCX 37, p. 6-7)

30The applicable WD lists two rates for bridge painting work
on the MIIl River project, both themunion rates: $33.70 for spray
pai nting only and $30.20 for all other work. (JP 3423-24; CX 38,
p. 15)
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3470-71; CX 106) |In assessing m ni mumwages, Peckhamconputed the
difference between the non-spray painter prevailing wage rate of
$30.20 and the MH/PS rate of $22.60, for all hours worked by
enpl oyees listed as VW PS. (JP 3470-74; CX 58)3

I n assessing overtinme for violations found on Gold Star for
WH PS enpl oyees, Peckham conputed the difference in half-tine
prem um bet ween what was paid at the $16. 00 MY/ PS hourly base rate
and what should have been paid at the $23.60 non-spray painter
hourly base rate for all hours of overtinme worked. (JP 3473; CX
58) In conputing overtine back wages for MH PS enpl oyees, Peckham
credited half-time prem umover paynents made by the contractor for
non-statutory overtinme hours. (JP 3471-73, 3478-79; CX 58) The
DBRA m nimum wages due to GCPC CGold Star enployees totaled
$251, 586. 40. The CWHSSA overti me wages assessed for GCPC Gol d Star
enpl oyees total ed $19, 256.50. (CX 58, 72)%

| nvesti gat or Peckham based his conputations for enployees of
Daskal on the conclusion that they qualified as |aborers or
mechani cs on a DBRA-covered project and were, therefore, entitled
to a prevailing wage rate in accordance wth their classification
of work. Peckham based his cal culati ons for Daskal enployees
working as a ground crew on the |aborer hourly rate of $22.30
($16. 00 base rate and $6.30 fringe benefits). (JP 3513, 3520; CX
42) . Daskal enployees working as a ground crew had been paid
hourly rates ranging from $9.00 to $11. 00 per hour. (JP 3524; CX
59) In assessing m ni numwages for the Daskal ground crew, Peckham
conputed the difference between the | aborer prevailing wage rate of
$22.30 and the rate actually paid by Daskal for all hours worked.
(JP 3513-14; CX 59).3% In conputing overtinme for Daskal ground
crew, Peckham conputed the difference in the half-tinme prem um
bet ween what was paid between the $9. 00 and $11.00 hourly rate and
$16.00, the laborer hourly base rate, for all overtime hours
wor ked. (JP 3522; CX 59) In conputing overtime, Peckhamcredited
hal f-time prem um overpaynents nade by the conpany for non-
statutory overtine hours. (JP 3513; CX 59)

31The applicable WD lists two rates for bridge painting work
on the Gold Star Project, both union rates: $33.70 for spray
painting only and $30.20 (representing a conbi ned wage rate of
$23.60 and fringe benefit rate of $6.60) for all other work. (JP
3450-51, 3455-57, 3471; CX 42, p. 78-b)

32The i nvestigative period applicable to GCPC on the Gold Star
Project was July 1994 to July 1996. (RX 10)

33l n conmputing back wages for Daskal ground crew and safety
boat operators on the Gold Star Project, Peckham relied on
applicable WDS, information obtained from enpl oyees, and Daskal
payroll records, since the conpany did not maintain certified
payroll records for the projects. (JP 3510, 3514)
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Daskal enpl oyees worki ng as safety boat operators were paid an
hourly rate ranging from $10.00 to $12. 00 per hour. (JP 3524; CX
59) Peckham based his cal cul ations for these enpl oyees on the WD
rate for "Power Equi pnment Operator (Heavy and H ghway), C ass 17"
with an hourly rate of $25.66 ($17.81 base rate and $7.85 fringe
benefits). (JP 3516; CX 42, CX 292) I|n assessing m ni numwages for
safety boat operators, Peckham conputed the difference between the
Saf ety Boat Operator rate of $25.66 and whi chever rate was paid by
Daskal for all hours worked. (CX 59) In assessing overtine
violations for safety boat operators, Peckham conputed the
difference in the half-tinme prem um between what was actually paid
enpl oyees and $17.81, the Safety Boat Operator base rate, for al
overtinme hours worked. (CX 59) Peckhamcredited half-tinme prem um
over paynents made by the conpany for non-statutory overtime hours.
(CX 59)

The DBRA m ni num wages assessed for Daskal on the Gold Star
Project total $242,135.11. The overtine back wages assessed, under
CWHSSA, for Daskal enployees on the Gold Star Project total
$8, 779.05. (CX 59, 73)

C. Compl ai nant Properly Computed Back \Wages
Agai nst BA

BA cal cul ati ons, performed by Di Pietro, are based on Peckhani s
concl usion that the types of work performnmed by BA enpl oyees wor ki ng
on the BA Projects, supra, should have been paid at the painter
prevailing wage rate. (ND 4877-79; see also ND 4370-73, 4379
4459) For all BA Projects, the mninum wage conputations assess
the di fference between the wages and fri nge benefits enpl oyees were
paid for all hours worked at the | aborer rates, and the wages and
fringe benefits they should have been paid at the painter rates.
(ND 4415-49; CX 51, 53-57) Sonme of the BA m ninmum wages on the
SIPCO Project are al so based on the difference between the wages
and fringe benefits enpl oyees were paid for all hours worked at the
carpenter rate and the wages and fringe benefits they should have
been paid at the painter rate. (CX 51, 53-57)

Cal culations for BA's OL/EL and M|| Ri ver enpl oyees are based
on an hourly rate of $32.70 and $30. 20, respectively. Calcul ations
for BA's enployees on the SIPCO and Southington/ @ astonbury
Projects use an hourly rate of $32.70 (base rate of $26.10 and
fringe benefit rate of $6.60);3* the rate is reduced from the
listed rate of $32.85 because $0.15 of the otherw se applicable
$6. 75 fringe benefit portion was all ocated to a non-bona fide fund

34The WD rate for bridge painting on the SIPCO project (CT-DOT
No. 151-246/247) and Sout hi ngton/ d astonbury Project (CT-DOT No.
171-250) was $32.85, representing a conbined hourly wage rate of
$26. 10 and fringe benefit rate of $6.75. (CX 39A, p. 15; CX 40,
p. 8-9; CX 53)
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and, therefore, unenforceable. (CX 51, 53-57) Sone of the BA
calculations for the DeFelice Project use the non-spray rate of
$30.20 ($23.67 hourly wage rate and $6.53 fringe benefit rate).
(CX 51, 53-57)%

In conmputing overtime back wages on the BA Projects for
enpl oyees of BA, D Pietro assessed the difference between the hal f-
time premum paid at the | aborer and/or carpenter rate, and the
hal f-time prem um that should have been paid at the painter rate
for all overtime hours worked. (CX 51, 53-57) The DBRA m ni num
wages assessed for BA enployees on OL/EL total $10, 310.28. The
overtinme assessed under CWHSSA for BA enployees on OL/EL total
$130.38. (CX 51, 54-57, 66)

DBRA m ni nrum wages assessed for BA MII River enployees
project total $7,633.07. Overtime wages assessed under CWHSSA f or
BA' s enpl oyees working on M1 River total $1,350.47. (CX 51, 54-
57, 68)

The DBRA m ni mum wages assessed for BA enpl oyees working on
the SI PCO Project total $40,501.67. Overtinme wages assessed under
CWHSSA for that project total $1,962.18. (CX 51, 54-57, 69)

DBRA mi ni mum wages assessed for BA enpl oyees working on the
Sout hi ngt on/ @ astonbury Project total $3,093.05. Overtinme back
wages under CWHSSA for BA enpl oyees on t he Sout hi ngt on/ @ ast onbury
Project total $82.66. (CX 51, 54-57, 70)

DBRA m ni num wages assessed for BA enpl oyees on the DeFelice
Project total $265. 20. Overtinme under CWHSSA for BA enpl oyees
working on the DeFelice Project total $26.85, and | so find and
conclude. (CX 51, 54-57, 71)3

D. Conpl ai nant Properly Computed Back \Wages
Agai nst Shi psvi ew

Shi psvi ew cal cul ati ons, perfornmed by Enright, are based on
Peckham s concl usi on that the types of work performed by Shipsview
enpl oyees wor ki ng on t he Shi psvi ew Proj ect, supra, shoul d have been
paid at the painter prevailing wage rate. (JE 6830-33) Enright’s
back wage m sclassification conputations are based on Peckham s
conclusion that all of the work perfornmed by Shipsvi ew enpl oyees on
the Project should have been paid at the painter prevailing wage
rate, and I so find and conclude. (JE 6830-33)

3®The WD lists two (union) rates for bridge painting on the
DeFelice project: $33.70 for spray painting and $30.20 for all
ot her work. (CX 41, p. 15)

3¢The BA investigative period on the BA Projects is Septenber
1994 to Septenber 1996. (BX 5)
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M ni rum wage conputations for Shipsview msclassification
vi ol ati ons assess the difference between the base wages and fringe
benefits enpl oyees were paid for all hours worked at the | aborer
rate, and the base wages and fringe benefits they shoul d have been
paid at the painter wage rate. (JE 6832; CX 60, 231) Enright used
the non-spray rate of $30.20 ($24.45 hourly wage rate and $5.75
fringe benefit rate). (JE 6844-45)3 Overtine conputations for
Shi psview m sclassification violations assess the difference
between the half-tinme premumpaid at the | aborer base rate and the
hal f-time prem um that should have been paid at the painter base
rate for all overtine hours worked. (CX 60, 231)

M scl assification back wages were conputed for the foll ow ng
i ndi vidual s: Banford, Bohannon, Booker, Caneron, Coley, Corm er,
Cosne, Davakos, DeGegorio, DosSantos, Elefterios, Fappiano,
Ferreira, Frederick, Halloran, Hatzie, Hubina, Karvounis, Lada,
Lang, Lima, Monast, Oden, Panesis, Pelletier, Peterson, Raw ings,
Sal ka, Saroukos, Tahtinen, Thornton, Wods, and Zettergreen. (CX
60, 74, 224, 231, 232) Enright credited Shipsviewfor all paynents
on the certified payroll records, including pension contributions.
(JE 6857)

Enri ght al so conput ed back wages due to Shipsview s failure to
pay the follow ng enployees for all their hours worked: Bayna,
Currier, DeChanbeau, Andrews. (CX 60, 228, 231, 267, 272, 296)
For these enpl oyees, Enri ght based her conputations on
reconstruction of hours fromenployee interview statenents, tine
cards, diaries and work | ogs. (CX 60, 119, 227, 228, 231, 267
271, 272, 290, 291, 296)*® These hours were conputed at painter
wage rates, with overtine where applicable. (CX 60, 231) Were an
enpl oyer’s payroll records are inconplete or inaccurate, a
conpliance officer nust necessarily make reasonable inferences
about the extent of violations and may have to reconstruct hours of
work or other payroll information, and I so find and concl ude.
Anderson v. M. Cenens Pottery Co., 328 U S. 680 (1946); In the
Matter of Trataros Construction Corp., WAB Case No 92-03 (April 28,
1993); In the Matter of R C. Foss & Son, Inc. and Atlantic Painting
Co., Inc., WAB Case No 87-46 (Decenber 3, 1990).

Enri ght al so conput ed back wages where Shi psviewfailed to pay
proper overtinme to the follow ng enployees: Flynn, Cormer, and

3"The WDs | i st two (union) rates for Shipsviewbridge painting:
$33.70 for spray painting and $30.20 for all other work. (CX 43,
p. 15; CX 44, p. 9

3Enright did not conpute back wages for Richard Raw ings’
shorted hours since she was not apprised of them prior to his
testifying. (Rawings 1372, 1380, 1424-26)
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Tuomal a. (CX 60, 227, 290, 291)3%° Here, Shipsview paid all hours
worked -- including overtine hours -- at the straight time rate.
On the basis of enpl oyee interview statenents and records, Enright
determned that the certified payroll records understated the
nunber of hours they worked in all overtinme work weeks. To
establish the actual nunber of hours worked, she multiplied the
nunmber of hours over 40 presented on the certified payroll records
by 1.5.4 She then calculated the half-tinme prem um due, at the
painter rate, for the reconputed overtinme hours. (CX 60, 227, 290,
291)

Enright nade her initial back wage conputations between
Decenber 1996 and July 1997. (JE 6836-37) The certified payrol
records submtted in May and Decenber 1996 were the only tinme and
pay records submtted to her by Shipsview during the entire period
of her investigation, notw thstanding that she requested all tine
and pay records maintained by the conpany on the project. (JE
6801-15; CX 107) Subsequent adjustnments were made to Enright’s

Enright neglected to conpute the overtine back wages due
Jeffrey Cormer; thus the half-tinme prem umdue for Cormer is not
reflected in the total back wages assessed agai nst Shi psview.

“°Enri ght was questi oned on cross exan nati on about this aspect
of her conputations, using as an exanple a work week where the
certified payrolls showed 48 hours of work, with the overtine paid
at tine and a half. She had determ ned that the pay shown on the
certified payrolls was actually for 52 hours of work at straight
time. (JE 7711) The conputation described by Enright derives from
a standard mat hematical truism No matter what an enpl oyee’ s rate
of pay, where enployees are paid straight tinme for all hours of
work, overtime conpliance can be mathematically feigned if an
enpl oyer reduces actual overtinme hours by one third and then
purports on his records to pay those hours at tinme and a half. See
Martin v. D @nnels, Inc., 119 Lab. Cas. (CCH) 835, 535, pp. 47645,
47646 (C.D. Calif. 1991) (describing this nethod of record
fal sification.)

The system can be denonstrated by using a 52 hour work week,

as in the cross exam nation, and using a $20 per hour
straight time rate for sinplicity of conput at i on:
(a) 52 hours tines $20/hr. equals $1040 total pay, but
this is in violation of the | aw, because
the 12 overtine hours have been paid at straight

t1me.

(b) The sane $1040 gross anmount can be paid the
enpl oyee, while feigning conpliance:
(i) 40 hours straight time x $20 = $800.
(1i1) 8 hours (12 actual hours reduced by one third)
x $30 (tinme and one half $20/hr.) equal s $240.
(iii) $800 plus $240 = $1040.
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initial set of conputations on the basis of information obtained
t hrough di scovery. (JE 6919-23) She made adjustnents for the
follow ng individuals to correct for transcription or conputational
errors: Bayna, Currier, DeChanbeau, Fappi ano, Ferreira, and Luni ey.
(JE 6919-23).4 Significant discrepancies between the certified
payrolls submtted to Conplainant in discovery and those provided
to Enright during her investigation required Enright to make
additional adjustments to her calcul ations. Those adjustnents
reflected the om ssions and deletions she discovered in the
certified payroll records originally submtted to her during her
i nvestigation. (CX 107, 229) As part of those adjustnents,

Enright conputed additional hours at the painter rate -- hours
whi ch were not recorded on the certified payrolls she received but
which were recorded on the set of certified payroll records
Shi psview submtted to Conplainant during discovery -- for the

foll ow ng people: Currier, Fappiano, Frederick, Hatzie, Karvounis
and Monast. (JE 6919-32, CX 107, 229, 230, 231)

The DBRA mnimum wage back wages assessed for Shipsview
enpl oyees total $127,694.95. (CX 60, 231, 232) The overtinme back
wages assessed under CWHSSA for Shipsview enployees total
$20, 226. 18. 4 (CX 60, 231, 232)%

V. RESPONDENTS' CHALLENGE TO THE APPLI CABILITY OF THE WAGE
DETERM NATI ONS MUST BE REJECTED AS A MATTER OF LAW

Respondents BA and GCPC assert that they were entitled to pay
| aborer rates and, in the case of BA, also carpenter rates in
certain circunstances, because the Viol ation Projects invol ved “new
t echnol ogy.” (CX 218, 219) As discussed below, this argunent
suffers fromtwo fatal flaws. The first flawis that the assertion
constitutes a challenge to the applicable Wbs. Since BA and GCPC
never challenged the Wbs before they submtted their bids, or at
any other time prior to the commencenent of |egal action by the
Secretary, their challenge is inpermssible as a matter of |aw.
Fry Brothers, Holding No. 5. The second flawis that, as set forth
bel ow, “full containnment” did not involve “newtechnol ogy,” but was
merely an evolutionary step in a process already covered under the
painter classification in the applicable Wbs, and | so find and
concl ude.

“nitially, Bayna's msclassified hours of work were not
calcul ated at the painter rate. (CX 60)

“2Due to an adjustnment in Floyd Andrews’ half-tinme prem um
cal cul ations, the CWHSSA total that appears on CX 232 was adj usted
from $20, 790. 18 to $20, 226. 18, pursuant to Enright’s testinony on
May 9, 2000. (JE 6933-35, 6857-60)

43The Shi psvi ew i nvestigative period on CT-DOT No. 171-213 is
Cctober 1994 to COctober 1996. (CX 74, 232)
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A Respondents Failed to Mke Any Pre-Bid
Chal | enge To The WDS

Respondents claimthat “full containnment” required the use of
new t echnol ogy. Since “new technol ogy” was allegedly required
Respondents assert that the job content upon which the painters’
classification in the applicable WDs were based could not have
covered the work at issue in this proceeding. It is undisputed
t hat none of the Respondents made any pre-bid challenge to the Ws.
Respondents’ “new technol ogy” argunent is, in essence, a chall enge
to the applicable Wbs. Respondents’ argunent, however, ignores the
fact that any challenge to the applicable WDs needed to have been
made before such WDs becane the basis upon which bids were taken.
Fry Brothers, Holding No. 5; In the Mitter of Cark, 1995 W
646572, at *2; Tele-Sentry Security, Inc. v. Secretary of Labor
119 Lab. Cas. (CCH) ¢ 35, 534 (D.D.C. 1991), (citing Universities
Research Ass'n v. Coutu, 450 U S. 754 [1981]); Pizzagall
Construction Co., ARB 98-090 (May, 1999). As a matter of | aw,
challenges to Wb are not permssible during enforcenent
proceedi ngs, and I so find and conclude. Fry Brothers, Hol di ng No.
5.

B. Uni on Contractor Practices In The Early 1990's
Denponstrates That The Painter d assification
Covers The Wrk Practices At |Issue

BA and GCPC contend that the work performed by their enpl oyees
i nvol ved “new technol ogy,” or, nore specifically, an increase in
restrictive requirenents for the contai nment and col | ecti on of | ead
pai nt debris generated during the blasting process. (CX 218, 219)
There i s no question that | ead contai nnent requirenents did indeed
beconme nore restrictive during the early nineteen-nineties and t hat
they remained so throughout the contract periods at issue. (T.
Laugeni 7459) However, a review of relevant facts shows that the

“full containnent” standard did not involve “new technology.” To
the contrary, “full containnment” used work processes already |ong
famliar to the industry. As illustrated below, to the extent that

the work i nvol ved under “full containnent” bridge painting projects
was different than work involved under, for exanple, 75 percent
cont ai nment, those differences were sinply conti nuous evolutions in
a | ongstandi ng process.

There is no dispute that contractors who were signed with the
CT painters union, such as Laugeni and Dynamc, perfornmed work
pursuant to 75 percent containnment specifications before CT-DOT
i npl enented the “full containnent” standard in 1993. (Mennard 97;
JP 3040-42, 3061-63; CX 21, 82) The evidence shows that many of
the allegedly “new tasks BA and GCPC claim were required by the
“new technol ogy,” such as recycling and collecting grit, had in
fact been perfornmed by Laugeni enpl oyees pursuant to the 75 percent
contai nnent standard. Moreover, when Laugeni enpl oyees perforned
work pursuant to the 75 percent standard -- work simlar to that
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paid at |aborer and M/ PS rates by BA and GCPC, respectively --
they received the painter prevailing wage. (T. Laugeni 7551-54)

Laugeni performed blasting and painting work under the *“75
percent containment” standard on CT-DOT Project No. 161-191 (the
“Waterbury Project”) in the early 1990's. (T. Laugeni 7551-52; T.
Laugeni Depo., CX 209, p. 21; JP 3042, 3061-63; CX 21, 82) Laugen
used an 85 percent nmesh tarp to contain the blasting and painting
area. (T. Laugeni 7552; CX 209, p. 30) The blasting abrasive used
by Laugeni on Waterbury was so-called “Black Beauty.” (T. Laugen
7752; CX 209, pp. 29-30). Laugeni enpl oyees used vacuuns, shovels
and broonms to collect grit from the blasting process on the
Wat er bury Proj ect. (T. Laugeni 7553; CX 209, pp. 30-32). I n
addition to the foregoing work, Laugeni also performed traffic
control, using crash trucks, flashing arrows, cones, and warning
signs, on the Waterbury Project. (T. Laugeni  7555-56).
Approxi mately five or six of Laugeni’s enployees spent about two
hours a day performng traffic control on the Waterbury Project.
(T. Laugeni 7555-56). Al'l Laugeni enployees received the
prevailing wage for painters for all of their work on the Waterbury
Project. (JP 3077-78; T. Laugeni 7553-54, 7557)

Dynam c also perfornmed blasting and painting work on the
Wat erbury Project inthe early 1990's. (Mennard 97; JP 3042, 3061-
63; CX 21, 82) The work tasks and equi pnment used by Dynamc in
fulfilling the specifications were essentially identical to the
wor k tasks and equi pnrent used by other contractors on |ater “ful
containnent” projects. Specifically, during the blasting process
on Waterbury, Dynamic, |ike the Respondents on the Violation
Projects, used steel shot, blasting hoses, conpressors, negative
air machines, and |PEC nachi nes. (Mennard 102-05) The | PEC
machi nes consisted of a blasting pot and a vacuum system which
recycled the steel grit. (Mennard 105-06) Dynam c used cabl es and
pi ck boards to access the areas it blasted on Waterbury. (Mennard
101) Dynam c al so used special “environnentally safe tarps” to
hold the negative air wthin the containnent and to contain the
steel shot used in the blasting process. (Mennard 102-03) It took
four or five nen at least half a day to set up the cables, pick
boards and tarps. (Mennard 104) Once the cables, tarps and pick
boards were set up, it took a crew of six people approximtely a
full additional day to set up all equi pnent necessary to begin the
bl asting operation. (Mennard 107)

After the blasting was finished, the Dynam c enpl oyees used a
big vacuum as well as buckets, to clean up the steel shot inside
t he contai nments, which was then recycl ed t hrough the | PEC machi ne.
(Mennard 108, 110) Enpl oyees spent approximately two to three
hours cl eaning up steel grit per shift. (Mennard 109) After the
bl asting process was conpleted, Dynam ¢ enployees set up a
painting pot, ran paint hoses into the containnment, and m xed
paint. (Mennard 109) Setting up to paint on Waterbury took a crew
of about five or six nmen approximately an hour. (Mennard 109).
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Dynam ¢ enpl oyees were paid the prevailing wage for painters to
performall of the work described above. (Mennard 104, 107, 109-
111; JP 3076)

The facts set forth above show that, prior to 1993, bridge
pai nting contractors signed wwth the CT painters’ union paid the
painter prevailing wage for all tasks related to bridge painting,
i ncluding, anong others, containnment and grit collection work.
Moreover, the pay practices used by Laugeni and Dynamc were
identical to GCPC s initial pay practices on the Gold Star Project,
CT-DOT No. 94-170/171. Cold Star was the first non-experinmental
“full containnment” project in CI. (Canpbell 9103; Bogan, 8714-16,
8390-91) From May 1993 t hrough Septenber 1994, GCPC, |i ke Dynam c
and Laugeni on Waterbury, paid only journeyman painters or painter
apprentice rates for all tasks related to bridge painting,
i ncl udi ng contai nment and grit collection work. (Mennard 139-141;
Verity 205, 217-18, 223, 229-30, 237, 239, 241, 325; Morris 9587,
CX 106, 297A & B)

Respondent BA argues that practices under the 75 percent
contai nnent, and GCPC s practice on Gold Star fromMay 1993 t hr ough
August 1994 are essentially irrelevant because BA used “new
t echnol ogy” when it per f or med “full cont ai nnent” wor K.
Specifically, BA asserts that its use of brackets, specially
treated two-by-fours and i nperneabl e tarpaulins was a “new system
and, therefore, pay practices used by other contractors on previous
bridge painting projects were not applicable to BA. (CX 218) BA's
argunent, however, overl ooks the key issue as to whether its “new
systemal tered t he exi sting agreenent anong CT uni ons that painters
clainmed all work processes involved in transformng a rusty bridge
into a newy painted bridge.

A review of the facts in this case denonstrates that BA's
“new’ containnment system did not result in any jurisdictiona
changes anong CT unions regarding which craft clainmed the work
performed by BA's enpl oyees on the violation projects. By way of
exanple, the fact that BA s contai nnment system was different
because it involved using “specially treated wood” did not alter
t he conclusion of Granell, the Laborers union representative, that
| aborers do not “tend” painters, |aborers do not unload material s,
and |aborers do not build, clean or do anything else for the
painters. (Ganell 7097-98) Simlarly, Loubier, the CT Carpenters
uni on Busi ness Agent during the rel evant period, testified that “we
don’t build containnent for single crafts like the painters. He
builds his own.” (Loubi er 7234) Accordingly, even assum ng
arguendo, that BA' s method of contai nment was a “new’ engi neering
met hod, that nmethod did not alter the agreenent anong the CT
pai nters, | aborers and carpenters unions that painters on bridge
painting projects build their own containnment and do their own
clean up work, and I so find and concl ude.

BA's argunent that its “new system justified its pay
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practices is also defective for another reason. Wile BA's
contai nnent system may have used different conponents than those
used by Dynam c and Laugeni on the Waterbury Project, and those
used by GCPC on Gold Star, the purpose of all of the contai nnents
-- to contain sone anpbunt of spent debris -- was identical. To
accept BA's argunment that it was justified in ignoring well
established area practice because its own contai nment allegedly
involves a different design wll invite future contractors to
unilaterally invalidate WDs every tine one of themdecides it has
taken a significant step in an evol ving work process. For exanpl e,
Abhe could argue it was entitled to pay its enployees different
wages than those paid by BAto its enpl oyees because Abhe’ s Beeche
cont ai nment systemwas | arger and nore conplicated than the system
used by BA. Al lowi ng such a result would be inimcal to a primary
purpose of the DBRA, e.g., to ensure a level playing field by
subjecting all contractors to the sane rules, and I so find and
concl ude.

The work perfornmed, and wages paid, by Dynam c, Laugeni and
GCPC on the Waterbury and Gold Star Projects, fromthe early 1990's
t hrough August 1994, shows that the painter classification in the
WDs at issue included all work done by Respondents’ enpl oyees for
whom back wages at the painter rates were cal cul ated. Accordingly,
Respondents’ assertion that “full containment” required “new
technol ogy” nust be rejected. There is nothing in the DBRA, or in
the inplenenting regulations, that permts a contractor to ignore
classifications in a W because that contractor used an

i di osyncratic appr oach to fulfill evol vi ng contractua
requi renents, requirenents which involved a difference in degree
rather than Kkind. If a change in contract specification neans

that a 1994 bridge painting job is going to be nore | abor intensive
than a conparable job would have been in 1990, a responsible
contractor should adjust his bid accordingly rather than plan on
ci rcunventing the WD which is included in the bid docunents, and |
so find and di scl ose.

VI. RESPONDENTS ESTOPPEL DEFENSE
MUST BE REJECTED AS A MATTER OF LAW

Each of the Respondents herein has introduced wage checks
prepared by the CT-DOT. Presumabl y, the purpose of introducing
t hose wage checks was to support an assertion that Conplainant is
estopped from seeking back wages. The argunent, however, is
defective as a matter of | aw because Respondents have not net, and
cannot neet, their burden of show ng “affirmati ve m sconduct” by a
gover nnment agency, as is required under the law. Dantran, Inc. v.
U S. Dept. of Labor, 171 F.3d 58 (1st Cr. 1999), a matter over
which this Adm nistrative Law Judge presided. |ndeed, Respondents
have not even net the mnimal requirenents necessary to prove a
traditional estoppel defense against a non-governnent entity.

A. Equi tabl e Estoppel |Is Not Permssible In This
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Proceedi ng Because Respondents Cannot Prove
Affirmati ve M sconduct By A Gover nnent Agency

In 1999, the First Circuit Court of Appeals forcefully
reaffirmed the | ong-established rule that a party seeking to raise
est oppel agai nst the sovereign nust, at the very | east, denonstrate
t hat governnent agents have been guilty of affirmative m sconduct.
Dantran, 171 F.3d 58. The First GCrcuit stated that “[i]f estoppel
agai nst the government possesses any viability (a matter on which
we take no view), the phenonenon occurs only in the nost extrene
cases.” 1d. at 66. The First Circuit’s Dantran decision is
consistent with Suprene Court precedent. The Suprene Court has
never estopped the United States fromenforcing the | aws, even when
this has resulted in | oss of Social Security benefits, Schwei ker v.
Hansen, 450 U.S. 785 (1981), loss of citizenship, Montana v.
Kennedy, 366 U.S. 308 (1961), or loss of crops, FCICv. Merrill
332 U.S. 380 (1947). See also Ofice of Personnel Managenent v.
Ri chnmond, 496 U.S. 414 (1990) (discussing estoppel and public
funds).

The First Circuit’s decision in Dantran is the nost recent
case, and, in ny view, the controlling authority regarding the
burden of proof required to sustain a claimof estoppel against the
governnent. There is, however, a ten year ol d governnent contracts
case involving the issue of equitable estoppel, presently under
appeal, which awaits an American D ckens (see Bleak House).
Giffin, et al v. Reich, 956 F. Supp. 98 (D.R 1. 1997), also a
matter over which this Admnistrative Law Judge presided. The
District Court’s decision in that case suggests that the standard
for affirmative m sconduct “appears to be only noderately
demandi ng.” Giffin, 956 F. Supp. 98. As support for this
conclusion, the Giffin decision cites another D strict of Rhode
| sl and case, United States v. Otiz-Perez, 858 F. Supp. 11, 12-13
(DR 1. 1994), aff’d, 66 F.3d 307 (1st Cir. 1995) (unpublished
opinion). Otiz-Perez, however, is a case where the District Court
of Rhode Island declined to find equitable estoppel against the

governnment. It is therefore difficult to read nuch into the First
Crcuit’s affirmance, wthout a published decision, of that
decision in favor of the governnent. Otiz-Perez also cites

Akbarin v. Immgration and Naturalization Serv., 669 F.2d 839 (1st
Cr. 1982), an older First Crcuit case setting forth the “m ni num
requirenents” for an equitable estoppel defense against the
governnment. The Akbarin decision resulted in a remand rather than
an actual, appealable, finding of estoppel. Conpl ai nant
respectfully suggests that, to the extent that Otiz-Perez and
Dantran may be inconsistent, the far nore recent and nore explicit
Dantran rul e should be followed,* and | so find and concl ude.

a4 Though all of the events in the present litigation took
place in CI, within the jurisdiction of the Second
Crcuit, Dantran and Giffin are the nost recent federal
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In a Decenber 7, 1999 decision on remand in Giffin, a
subsequent Admi nistrative Law Judge found for Giffin, the
enpl oyer, as to one of the three areas where estoppel was at issue
and for the DOL on the other two. Giffin, Decision and Order on
Remand. That decision is now in turn on appeal to the
Adm ni strative Revi ew Boar d.

G ven the First Crcuit’s decision in Dantran, Conplai nant
believes that the District of Rhode Island decisionin Giffin was
incorrect in finding that the estoppel defense was potentially
avai l abl e therein. Indeed, since the District Court used a | ower
burden of proof in deciding for the enployer than is required by
the First Crcuit’s decision in Dantran, it is Conplainant’s view
that the recent Giffin decision will be overturned on appeal.

In sum controlling legal authority requires Respondents to
prove “affirmative m sconduct” by a governnment agency. Respondents
cannot neet that burden. There has been no suggesti on what soever
that any representative or agent of either CI or the United States
commtted any act with the intent to deceive any Respondent, which
was the test applied by the First Grcuit in Dantran. 171 F.3d at
67. Rather, in this case, as in Dantran, “[i]n a nutshell, there
is not the slightest whiff of affirmative m sconduct.” Therefore,
under the nost recent case to revisit estoppel in a governnent
contracts context, since there is no affirmative m sconduct, there
is no equitable estoppel, and | so find and conclude. 1Id.

B. Actions By The CI-DOT Do Not Form The Basis
For A Showing O Equitable Estoppel Against
Conpl ai nant

Respondents also submt that the well-settled doctrine of
Equi t abl e Est oppel should be applied to bar the Conplainant in
t hese consolidated clains because the state contracting agencies
not only failed to act to correct these violations on these bridge
projects but actually approved these violations by site i nspections
and so-call ed | abor wage checks. Furthernore, Respondents submt
t hat any deci sion by the Conpl ainant to elimnate the | aborers’ and
carpenters’ classifications on bridge painting projects in
Connecti cut shoul d have prospective application only as it i s nost
unfair to apply those retroactively.

| disagree (1) as Congress has entrusted enforcenent of the
DBRA and other such wage laws to the Admnistrator, (2) as the
Adm nistrator has full authority to interpret, admnister and
enforce such laws, (3) as the Admnistrator cannot del egate
ultimate enforcenment thereof to any other entity and (4) as the
actions or non-actions of the State of Connecticut in inspecting

court discussions of estoppel in the context of DOL's
enforcenment of government contract statutes.
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the work sites and in perform ng the | abor wage checks cannot and
does not, in this particular scenario, constitute equitable
est oppel .

This Adm nistrative Law Judge, in so concludi ng, accepts the
thesis of the Conplainant that neither the Adm nistrator nor the
State of Connecticut are guilty of any affirmative m sconduct
herei n.

Initially, | note that the inspectors visiting the various
sites apparently did not performin-depth i nspections in verifying
the information furnished themby the enpl oyees and it is arguable
whet her the inspectors understood the legal ram fications of the
DBRA and the issues involved in these proceedings.

Conpl ai nant and Respondents cite the | andmark deci sion of the
U S. Court of Appeals for the First Crcuit in Dantran, Inc. V.
U S Dept. of Labor, 171 F.3d 58 (1t Gr. 1999) and it is obvious
that the parties have extracted their own rule of | awtherefromand
have applied it to this factual scenario.

However, | was the presiding judge in that case and clearly
the facts in Dantran are nowhere simlar to the actions or non-
actions of CT-DOT. For exanple, Dantran involved a Departnent of
Labor conpliance officer who had previously exam ned the practices
of that conmpany and, after the investigation was conpl eted, sent to
the conpany a letter approving of its practices, although the
officer testified before ne that he had orally advi sed the conpany
to change the procedure by which its enployees were paid. I
rejected that testinony and held that the Departnent was estopped
from prosecuting the conpany because it had sent the letter of
approval to the conpany. My decision was based solely on the facts
of that case.

On the other hand, in the case at bar there was no affirmative
action by the Departnent prior to the conplaints to and the
i nvestigation by M. Peckham The Respondents, as experienced
busi ness people, knew their obligations under the DBRA, sonehow
managed to have their business practices not chall enged by CT-DOT
and now want this Court to also sanction their practices by
i nvoki ng equitable estoppel, and this | cannot do.

| candidly indicate at this point that | was initially
inclined to accept the Respondents’ position on equitable estoppel,
t hereby negating any possible debarnment, until the appearance of
t he so-call ed “snoki ng gun” at the hearing, a matter of such inport
and | am nost surprised that there is no nention of this fact in
any of the post-hearing pleadings. What is that fact? It is
sinply the reluctance of Steve Bogan to sign the state-w de CBA for
1995-1998 that defined and included “rigging” for the first tinme
because he knew that if he signed that CBA, he would be giving
legitimacy to the LAPS, to the investigation of M. Peckham and
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t hat he woul d have to pay journeyman painters’ rates to all workers
on a single trade bridge-painting project. This reluctance on the
part of M. Bogan also gives the |lie to the so-called “tool s-of-
the-trade” anal ysis because accepting, arguendo, the Respondents’
thesis on the question of “TOI” versus a single trade bridge
pai nting project, there should have been no reluctance on the part
of any of the Respondents, especially M. Bogan who was a nenber of
the commttee dealing with negotiating that CBA, to sign the DBA or
t he subsequent Addendumthat now defined and i ncluded “rigging” in
t he CBA. M. Bogan knew that he could not sign that CBA, and
especially its Addendum w thout changing the method by which he
pai d his workers. Again, candidly speaking, it was that reluctance
that led me to conclude that equitable estoppel does not apply
herein on the wviolations involved and on the back wage
conput at i ons. The only issue remaining is whether debarnent
applies and, if so, the extent thereof, and that issue wll be
di scussed bel ow.

The Adm nistrative Review Board and its predecessor, the Wage
Appeal s Board, repeatedly have enphasized that when interpreting
DBRA | abor standards questions, the contracting agencies and their
officers have no ability to nmake an authoritative determ nation
this power is reserved to the Secretary of Labor and her desi gnees.
The Law Conpany, Inc., Dick Enterprises, Inc., ARB Case No. 95-
046A (Dec. 4, 1996); Swanson’s d ass, WAB Case No. 89-20 (Apr. 29
1991); More Drywall, Inc., WAB Case No. 90-20 (Apr. 29, 1991);
Arbor H Il Rehabilitation Project, WAB Case No. 87-04 (Nov. 3,
1987); Tol |l eson Pl unbi ng and Heati ng, WAB Case No. 78-17 (Sept. 24,
1979); Metropolitan Rehabilitation Corp., WAB Case No. 78-25 (Aug.
2, 1975). In none of the foregoing cases was a contracting
agency’s determnation contrary to that of the DOL found to excuse
non- conpl i ance under equitable estoppel or any other theory.
Addi tionally, the paramount authority of the Secretary of Labor in
adm ni stering the DBRA was recently reaffirmed by the
Adm nistrative Review Board in Thomas and Sons Buil ding
Contractors, Inc., ARB Case No. 98-164, slip opinion at 8 (Cctober
19, 1999).

Conpl ai nant, not the CT-DOT, is the paranmount authority in
adm ni stering the DBRA Respondent s’ estoppel clains are based on
actions taken by representatives of the CT-DOI. |If Respondents’
estoppel claimis upheld by this Court, that ruling would negate
the classification appeal procedures in 29 CF.R Part 5. Put
anot her way, a contractor would be foolish indeed to go through
those regulatorily mandated procedures if a casual conversation
with, or weven inaction by, a local representative of the
contracting agency coul d acconplish the same result. Fry Brothers,
Holding No. 7; In the matter of United States Arnmy, ARB Case No.
96- 133 (July 17, 1997). 1In over 10,000 pages of transcripts, there
i s no evidence suggesting that Conpl ai nant had, either expressly or
inplicitly, approved of the Respondents’ pay practices in CI.
Moreover, all of the Respondents candi dly conceded that they at no
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time attenpted to contact the Wage and Hour Division of the
Departnent to clarify any concern about the Wbs. | also find this
fact to be nost telling herein.

Further, even assum ng, arguendo, that this Court could

consider the CT-DOT"s actions, which | do not do, it is
Conmpl ainant’s position that actions taken by the CT-DOT do not
support a finding of estoppel. It is undisputed that agents of the

CT-DOT revi ewi ng Respondents’ payrolls would have known that sone
of Respondents’ enployees were being paid under classifications
ot her than journeyman bridge painters. However, the only evidence
adduced at trial regarding the qualifications of inspectors hired
by the CT-DOT indicates that the inspectors conducting the wage
checks may very well not have been sufficiently famliar wth
appropriate area practice to have evaluated the proper
classification of enployees. Specifically, in regard to conpanies
retained by the CT-DOT to nonitor environnmental issues, Bogan,
Oper ations Manager for BA, testified that they used “i nexperienced,
cheap hel p’ which “usually arrive[d] on a job site with no fornma

training at all.” (Bogan 8818-19) As this testinony is credited,
it is certainly possible, and even likely, that the CT-DOT
i nspectors conducting the wage checks may also have been
“i nexperi enced cheap hel p” who did not have sufficient know edge to
understand and enforce the requirenents of the DBRA. Respondents
presented no evidence of the extent to which any of the wage
i nspectors had t he background to effectively eval uate area practice
issues or how in-depth were those |abor checks. The CT-DOT
i nspectors may have sinply checked the payrolls to ensure that the
wages being paid matched the WD rates for the category in which
enpl oyees were listed. |In sum the actions of or reports prepared
by or on behalf of the CT-DOT do not provide a basis for equitable
estoppel, and I so find and concl ude.

C. Respondents Cannot Fulfill The Requirenents
Necessary To Prove Even A Traditional
Equi t abl e Est oppel Def ense

There is yet another reason why an estoppel defense is
unavail able to Respondents. Even in traditional estoppel cases,
not involving the governnent, “the party claimng estoppel nust
have relied on its adversary’s conduct ‘in such a manner as to
change his position for the worse.”” Heckler v. Community Health
Services of Crawford, 467 U S. 42, 59 (1984) (quoting J. Poneroy,
Equity Juri sprudence, 8 805, p. 192, S. Synons Ed. 1941). There is
not the slightest suggestion that any of the Respondents changed
their pay practices to their detrinent as a result of the actions
or inactions of either the CT-DOTI or the DQOL. There is no
testinony that any of the Respondents changed any pay practices
what soever on the basis on any advi ce, erroneous or otherw se, from
anyone. Thus, even aside fromthe issue of estoppel against the
governnment, these parties lack one of the critical elenments of
proof to establish a traditional estoppel defense, and I so find
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and concl ude.

VI1. SH PSVIEW CHRISTOS DELIG ANNIDIS, JEWELL PAI NTI NG AND
CAMERON JEWELL SHOULD BE DEBARRED FROM OBTAI NI NG ANY
CONTRACT SUBJECT TO THE DBRA FOR A PERI OD OF NO LESS THAN
THREE YEARS

Under 29 CF.R 8 5.12(a)(1), a contractor, its officers, and
any entity in which the contractor has a substantial interest are
subject to debarment for willful or aggravated violations. The
Suprene Court has held that a violation of the Fair Labor Standards
Act, 29 U S.C. 8201 et seq., is willful if an enployer knew or
showed reckl ess disregard as to the matter of whether its conduct
was prohibited. MLaughlin v. R chland Shoe Corp., 486 U.S. 128,
133 (1988). As set forth bel ow, Shipsview, Christos Deligiannidis,
Jewel | Painting and Caneron Jewel| shoul d be debarred because they
engaged in wllful and aggravated viol ations of the DBRA, and | so
find and concl ude.

A. Shi psvi ew And Del i gi anni di s Engaged I n W11 ful
And Aggravated Violations O The DBRA

Shipsview s previous investigations for DBRA violations
establish know edge of its obligations under the DBRA. (CX 215)
Despite that know edge, Shipsview and Deligiannidis nmade a
consci ous decision to again violate the provisions of the DBRA. As
set forth below, the wllful and aggravated nature of their
violations is illustrated by overwhelmng testinonial and
docunent ary evi dence.

Pursuant to t he DBRA, Shipsviewwas required, under penalty of
perjury, to submt true and accurate certified payrolls.
Deligiannidis testified, under oath, that it was his belief that
the certified payrolls submtted to the CT-DOT were accurate.
(Deligiannidis Depo., CX 212, p. 132) Hi s testinony, however, was
contradi cted by nunmerous Shi psvi ew enpl oyees who testified that it
was Shi psview s “regular” practice to pay enpl oyees for | ess hours
t han t he enpl oyees actual | y wor ked and/ or to pay enpl oyees strai ght
time for overtinme hours. (Andrews 984; Flynn 1424-26; DeChanbeau
6652, 6686; Bayna 6722-23, 6744, 6759; Tuomal a 10499) The enpl oyee
testinmony is anply supported by the docunentary evi dence cont ai ned
in the record. For exanple, there is a discrepancy of at | east
three to four hours per day between Ed DeChanbeau’ s daily diary of
hours worked on the Project and the certified payrolls submttedto
the CT-DOT. (CX 229, 271) Simlarly, Floyd Andrews’ tinme cards
show t hat he worked significantly nore hours than were refl ected on
the certified payrolls. (CX 119, 229)

The fact that the certified payrolls submtted to the CT-DOT
are false is also illustrated by conparing enpl oyee hours shown as
bei ng wor ked on t hose docunents with enpl oyee hours |isted as being
worked on the Daily |Inspector Reports on the Project. Wile the
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earliest payroll submtted by Shipsview on the Project is for the
week endi ng Oct ober 8, 1994, the daily inspection reports fromthe
Shi psvi ew Proj ect show Shi psvi ew enpl oyees wor ki ng on the Project
in June and July 1994. (CX 229, 263A)

Mor eover, throughout the Project there is a pattern of
significant discrepancies between Shipsviews certified payrolls

and the Daily Inspector Reports. The back of each of the
| nspection Reports dated 1/20/95, with the notations 292F and 292D
at the bottomright hand corners, lists Jeff Tuomal a as a Shi psvi ew

enpl oyee who worked on the Project on that date. (CX 263A).
However, on the certified payroll records for the week ending
1/ 21/ 95, Jeff Tuomala is not |isted as havi ng worked on the Project
on 1/20/95. (CX 229)

The back of the Inspection Report dated 1/20/95, wth the
notation 292D at the bottom right hand corner, also lists B.
DeGregorio as a Shipsview enpl oyee who worked on the Project on
that date. (CX 263A). However, on the certified payroll records
for the week ending 1/21/95, B. DeGegorio is not listed as having
wor ked on the Project on 1/20/95. (CX 229) The back of each of
the Inspection Reports dated 3/21/95, with the notations 352D and

352(f) at the bottomright hand corners, lists Chris Pelletier as
a Shi psvi ew enpl oyee who worked on the Project on that date. (CX
263A) . However, on the certified payroll records for the week

ending 3/25/95, Chris Pelletier is not listed as having worked on
the Project on 3/21/95. (CX 229) The back of the Inspection
Report dated 4/20/95, with the notation 382K at the bottom right
hand corner, lists C. Pelletier and M Wrthington as Shipsview
enpl oyees who worked on the Project on that date. (CX 263A) On
the certified payroll records for the week ending 4/22/95 C
Pelletier and M Wrthington are not |isted as having worked on t he
Project on 4/20/95. (CX 229) The back of the Inspection Report
dated 4/30/95, wth the notation 392K at the bottom right hand
corner, lists C. Pelletier as a Shipsview enpl oyee who worked on
the Project on that date. (CX 263A) However, on the certified
payroll records for the week ending 5/6/95 C. Pelletier is not
listed as having worked on the Project on 4/30/95. (CX 229)

The back of the first page of a five page Inspection Report
dated 5/20/95, with the notations 412K, 412K-1, 412K-2, 412K-3 and
412K-4 at the bottom right hand corners of the pages, lists M
Carnevale, J. Lunmey, B. DeGegorio and A Ferreira as Shipsview
enpl oyees who worked on the Project on that date. (CX 263A
Conparing the certified payroll records for the week ending
5/20/95, M Carnevale, J. Lum ey, B. DeGegorio and A. Ferreira are
not listed as having worked on the Project on 5/20/95. (CX 229)
The back of the first page of a two page | nspection Report dated
5/20/95, with the notations 412-D and 412-D-1 at the bottomright
hand corners of the pages, lists C Pelletier, D. Tahtinen, A
Ferreira and J. Lunley as Shipsview enpl oyees who worked on the
Project on that date. (CX 263A) On the Certified payroll records
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for the week ending 5/20/95,C. Pelletier, D. Tahtinen, A Ferreira
and J. Lum ey are not listed as having worked on the Project on
5/20/95. (CX 229)

The back of the Inspection Report dated 5/20/95, wth the
notation 412-F at the bottom right hand corner, lists J. Tuonal a
and J. Currier as Shipsview enpl oyees who worked on the Project on
that date. (CX 263A) However, on the certified payroll records
for the week ending 5/20/95, J. Tuomala and J. Currier are not
|isted as having worked on the Project on 5/20/95. (CX 229) The
back of the I nspection report dated 5/30/95, which has the notation
422-D at the bottomright hand corner of the front page, lists C
DeGregori o and E. Booker as Shi psvi ew enpl oyees who perfornmed work
on the Project on that date. (CX 263A) On the Certified payrol
records for the week ending 6/3/95, C. DeG egorio and E. Booker are
not listed as having worked on the Project on 5/30/95. (CX 229)
The narrative on the second page of a three page inspection report
dated 8/18/95, with the notation 502-D at the bottom right hand
corner of each page, describes specific tasks done by V. Elenis on
the Project on that date. (CX 263A) Conparing the certified
payroll records for the week ending 8/19/95, V. Elenis is not
listed as having worked on the Project on 8/18/95. (CX 229)

The narrative on the second page of a three page Inspection
Report dated 8/28/95, wth the notations 512-D, 512D 1 and 512D 2
at the bottomright hand corner of the pages, describes V. Elenis
as the “acting foreman” on the Project on that date, but on the
certified payroll records for the week ending 9/2/95, V. Elenis is
not |isted as having worked on the Project on 8/28/95. (CX 229, CX
263A) The narrative on both pages of a two page inspection
reported dated 8/28/95, with the notations 512K and 512K-1 on the
bottom right hand corners of the pages, describes work being
performed on the Project by J. Finn. (CX 263A). However, on the
certified payroll records for the week ending 9/2/95, J. Finn is
not |isted as having worked on the Project on 8/28/95. (CX 229)
The back of the first page of each of two Inspection Reports dated
10/17/95, with the notations 562-D, 562D 1, 562-K and K- at the
bottom right hand corners of the pages, lists E. Booker as a
Shi psvi ew enpl oyee who perforned work on the Project on that date.
(CX 263A) However, on the certified payroll records for the week
endi ng 10/ 21/95, E. Booker is not listed as having worked on the
Project on 10/17/95. (CX 229)

The foregoing facts denonstrate that, for the duration of the
Project, Shipsview and M. Deligiannidis engaged in willful and
aggravated violations of the DBRA. That conduct, standing al one,
warrants debarnment, and | so find and concl ude.

The appropriateness of debarnment is further supported by
evi dence showi ng that Shipsview and Deligiannidis continued to
engage i n egregi ous m sconduct during the Secretary’s i nvestigation
of the Project. Enright specifically requested that Deligiannidis
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provi de her wwth copies of all tine cards used on the Project. (JE
6803) Deligiannidis told her the tinme cards were not avail abl e.
(JE 6802-03) During his deposition, Deligiannidis testified that
he did not produce the tinme cards because they were “stolen.”
(Deligiannidis Depo., CX 212, pp. 138-39) His testinony conflicts
wi th that of Shipsview enpl oyees who worked on the Project as well
as with Gnette Cram his bookkeeper, who all testified that they
had no know edge of any tinme cards being stolen. (Cram Depo., CX
295, pp. 52-54; Andrews 996-99; Tuomal a 10573)

Shi psview s and Deligiannidis’ continued m sconduct is also
shown by the fact that there were several significant discrepancies
between the certified payrolls given to the Secretary and the
certified payrolls submtted to the CT-DOT. (CX 107, 229, 230,
230A) On their face, the discrepancies appear to be the result of
del i berate deletions. (CX 230, 230A) For exanple, on page two of
the certified payrolls given to the Secretary for the week endi ng
Septenber 23, 1995, there are entries under the deductions col ums
even though there is no enpl oyee nane or |isting of hours worked in
the corresponding columms. However, while page two of the
certified payrolls submtted to the CT-DOT for the week ending
Septenber 23, 1995 contains identical deductions, it also contains
the nanme of an enployee, as well as the hours worked, which
correspond to the entries under the deduction colums. (CX 107
229, 230)

Del i gi anni di s deni ed any know edge as to who was responsi bl e
for creating the docunents submtted to Enright. (CX 282) Cram
testified that she did not create the certified payrolls given to
Enright and al so that she had no expl anation regardi ng why those
docunents were different fromthe certified payrolls submtted to
t he CT-DOT. (CX 295, pp. 135-149) Deligiannidis attenpted to
justify the redactions on CX 229 by stating that the om ssions may
correspond to enployees who were paid from Delfi, rather than
Shi psvi ew, checks. As an initial matter, this justification
ignores the fact that Delfi checks were not produced for all
enpl oyees shown on CX 229 but are mssing from CX 107. For
exanpl e, George Karvounis is listed as having worked the week of
8/ 19/ 95 on CX 229 but he is not listed for that correspondi ng work
week on CX 107, nor did Shipsview produce any Del fi checks show ng
paynments to Karvounis for that week.

Moreover, as a legal matter, Shipsview s justification is
nonsensical. Deligiannidis testified that the certified payrolls
showed how nuch work was done by enployees on the Project.
(Deligiannidis Depo., CX 212, p. 131) Enright requested all
docunent s concerni ng hours worked by enpl oyees on the Project. (JE
6801-07; CX 266, 268) Despite that request, Enright received
redacted certified payrolls which did not contain all hours worked
by enpl oyees on the Project. (CX 106, 229, 230) Enright also
never received any copies of Delfi checks from Shipsview or
Deligiannidis. (JE 6836) Finally, bookkeeper Cramtestified that
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the only reason enpl oyees woul d have been paid wth Delfi checks
woul d have been | ack of funds in regular Shipsview bank accounts.
(CX 295, pp. 81-85) Al'l enpl oyees obviously should have been
listed on certified payrolls for all hours they worked on the
project, regardless of which of the conpany s checking accounts
happened to be sol vent on pay day.

Shi psview seeks to avoid debarnment by attacking the
credibility of former Shipsview enployees who testified at trial.
This strategy nmust fail because, as di scussed above, the enpl oyees’
testinony is nost credible and is supported by undisputed
docunent ary evi dence.

Shi psviewattenpts to avoid liability onthe m sclassification
i ssue by Conpl ai nant that the CT | aborers clained the work at issue
and that Conplainant’s position nodified Shipsviews contract
retroactively. | note that Shipsview takes the nobst extrene
position of any of the Respondents in this proceeding, claimngthe
right to pay even blasting work at the |aborer rather than the
painter rate. Shipsview s argunents, in ny judgnment, lack nerit
and cannot be accept ed.

Shi psvi ew al so al | eges that Conpl ainant failed to negotiate in
good faith to resolve this proceedi ng. DBRA case | aw, however
mandates a three-year debarnment where, as here, a contractor has
engaged i n pervasive record falsification to conceal under paynents
to enpl oyees. A. Vento Construction, WAB Case No. 87-51, 1990 W
48312 (Cct. 17, 1990).

ARGUMENT
I . DEBARMENT | S APPROPRI ATE

A Undi sputed Evi dence Shows That Shi psvi ew And
Del i gi anni di s Engaged I n WIIful and
Aggravated Violations O The DBRA

Shi psvi ew contends that the evidence against it relating to
the issue of debarnent consists of “false statenents” from “non-
credi ble witnesses” and that there is “no credible evidence” to
support Conpl ai nant’ s debarnent case. Shipsview further asserts
that the entire case against it is the result of a wunion
conspi racy. Debarment cases under DBRA frequently involve
credibility disputes. The process of resolving those disputes is
inherently troubling in that investigating agencies as well as
ultimate adjudicators are without first hand know edge of the facts
in dispute. In an investigation, however, where all of the
enpl oyee information indicates problens with the enployer’s pay
practices, the Wage and Hour Division, charged by statute wth
enforcing DBRA, has the responsibility to follow the enployee
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all egations to a conclusion. In the investigation of Shipsview, it
was not sinply one or two or three union inspired trouble makers
whose statenents indicated violations. As I nvestigator Enright
conducted her investigation she found that “[t] he responses to the
interviews, 100 percent of the responses, indicated a problem of
some kind with their pay.” (Enright 6825) These problens rel ated
to both classification and hours of work issues.

A standard step taken by Wage and Hour where there are
di sput es about hours worked is to check the original tinme records
agai nst the enployer’s payroll. That was not possible in this
case, as Shipsview has maintained throughout that original tine
records were stolen fromits Hartford off-site facility. See CX
212, Deligiannidis Depo., pp. 138-39.

Fortunately, here there is anple independent evidence in the
record that confirns the enployee allegations that they were
systematically shorted on their hours of pay. Shipsview s union
conspiracy theory provides no explanation for the severe and
persistent contradictions between its certified payrolls and the
Dai ly I nspector Reports maintained by the CT-DOI. See CB, pp. 81-
83 (providing a detail ed and dami ng anal ysis of the clear, regul ar
and recurring shorting of hours on Shipsviews payrolls when
conpared with CT-DOT records). Those Reports provide irrefutable
substantiation for the enpl oyees’ testinony that it was Shi psview s
regul ar practice to “short” enpl oyees on their hour s.
Additionally, even apart from the CT-DOI records, the enployee
testinmony is anply supported by docunentary evi dence they provided
whi ch evidence is in the record. For exanple, as noted above
there is a discrepancy of at least three to four hours per day
bet ween Ed DeChanbeau’s daily diary of hours worked on the Project
and the certified payrolls submtted to the CT-DOT. (CX 229, 271)
Simlarly, Floyd Andrews’ time cards, the only actual Shipsview
time cards (copies) available to be examned in this proceeding,
show t hat he worked significantly nore hours than were refl ected on
the certified payrolls. (CX 119, 229)

Shi psview s union conspiracy theory also totally ignores the
fact that Shipsview produced two separate sets of certified
payrolls to Conpl ai nant. When the two sets of records are
conpared, page for page, it is clear that the original set of
payrolls had been altered by deletion prior to being given to the
government’s investigator. Shi psview was unable to provide any
cogent explanation for the di screpanci es between the payrolls given
to Enright during her investigation (CX 107) and the certified
payrolls given to Conpl ai nant during discovery. (CX 229) See CB
pp. 84-85.

B. The Case Law Cited By Shipsview Supports
Conpl ai nant’ s Position

Shi psviewcited three cases in support of its argunment that it
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shoul d not be debarred. None of those cases support Shipsview s
posi tion. Federal Food Service, Inc. v. Donovan, 685 F.2d 830
(D.C. CGr. 1981) involves a situation where the D.C. Crcuit
adjudged the violations at issue to have been accidental and

“virtually di mninms” (sic). For the reasons discussed above
Shi psview s violations were clearly not virtually de mnims, and
| so find and conclude again. Mastercraft Flooring, Inc. v.

Donovan, 589 F. Supp. 258 (D.C. D.C. 1984) is simlarly inapt. In
Mastercraft, the admnistrative |aw judge made findings of fact
establishing an enployee effort to falsify time records. Wile
Federal Food Service and Mastercraft were Service Contract Act
cases involving a different (“unusual circunstances”) standard,
under either the SCA standard or the DBRA standard, debarnent woul d
not have been appropriate given the facts found. However, the CT-
DOT Daily Inspector Reports establish beyond dispute that
Shipsview s falsification of records was not caused by the
enpl oyees.

The third case cited by Respondent, MAndrews Co., WAB Case
No. 86-32 (March 26, 2987), provides direct support for
Conpl ai nant’ s position. In MAndrews, the Wage Appeals Board
reversed the adm ni strative | awjudge’s deci si on denyi ng debar nent,
hol ding that “intentional, pervasive falsification of [certified]
payrol|l records” nust be sanctioned by debarnent.

Debarnent is an essential factor in conpelling conpliance with
the statutes’ goals and, therefore, protects the integrity of the
statutory schene. Janik Paving & Construction Inc. v. Brock, 828
F.2d 84, 91 (2d Cir. 1987). Moreover, debarnent ensures conplyi ng
contractors that their violating conpetitors wll not achieve an
unfair advantage or escape sanction while warning those who
cont enpl at e under payi ng their enpl oyees that the cost of doing so
exceeds the so-called advantage gained. Both legal integrity and
busi ness practicibility make debarnment an essential enforcenent
mechanism and | so find and conclude wth reference to the
debar ment sought herei n agai nst Jewel|l Painting, Inc. and Shi psvi ew
Corp., and their respective presidents.

The facts set forth above show that Shipsview and
Deligiannidis deliberately deprived enpl oyees of wages to which
they were entitled, falsified certified payroll records and
hi ndered a federal investigation by, anong other things,
deli berately redacting information regarding enpl oyee hours and
wages on the Project from docunents given to the Secretary during
her investigation. Shipsview s wllful and egregious actions
mandat e debarnent, and | so find and conclude. See Jani k Paving &
Const. Inc. v. Brock, 828 F.2d 84, 93-94 (2d Cr. 1987). A
contractor found to be in aggravated or willful violation of the
DBRA nust be debarred for a period not to exceed 3 years from
receiving any contracts or subcontracts subject to any of the
statutes listed in 29 CF.R 85.1. 29 CF.R 85.12(a)(1); Marvin
E. Hrchirt d/b/a M&H Construction Co., WAB Case No 77-17 (Cctober
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16, 1978); A. Vento Construction, WAB Case No. 87-51 (CQct. 17,

1990). Debarnment nmust also extend to any contractor or
subcontractor or any firm corporation, partnership, or association
in which such contractor has a substantial interest. 29 CF R

§5.12(a) (1).

B. Jewell Painting And Caneron Jewell Engaged 1In
WIlIlful And Aggravated Violations O The DBRA

Camer on Jewel | understood that certified payrolls submtted to
CT- DOT were supposed to have the proper nunmber of hours on them
(Jewel | 10094) Despite his know edge, he made a deliberate
decision to submt certified payrolls that, by his own adm ssion,
were not “true and accurate.” (Jewell 10094-95) Specifically, the
certified payrolls consistently reflected that enployees worked
ei ght hours less than they had actually worked. (Jewell 10092)
It was Jewell’s regular practice to pay enployees for the eight
hours mssing fromthe certified payrolls, but actually worked by
t he enpl oyees, in separate “expense” checks. (Tetreault 1878-86;
Passons Depo., CX 289, p. 31) This practice was so preval ent that
it becane a “joke” anong Jewel |’ s enpl oyees. (Tetreault 1924) The
expense checks were, as a general rule, paynent of eight hours of
overtinme at a straight tinme rate. (Collette 1770; CX 289, pp. 31,
36- 37). Jewell’s policy of wutilizing expense checks to pay
enpl oyees overtime hours at straight tine rates directly benefitted
the conpany at the expense of its enployees. Further, as Caneron
Jewel | admtted during the trial, his use of the expense checks
al so benefitted the conpany by allowing it to inproperly reduce
wor kers’ conpensation, social security and unenpl oynent insurance
taxes. (Jewell 10095)

Canmeron Jewel|l’s deliberate decision to violate the DBRA by
under payi ng enpl oyees and submtting falsified certified payrolls
shows a wllful disregard for his obligations under the |aw
Jewel|l’s disdain for his legal obligations is also shown by the
manner i n whi ch he handl ed enpl oyee pension contributions. Caneron
Jewel | understood that he was supposed to hold enpl oyee pension
money “in trust” for the enpl oyees. Despite that understandi ng, he
chose to use enployee pension contributions to fund Jewell’s
operations. (Jewell 10083)

Furt her, Cameron Jewell’s continuing bad faith, Iike
Deligiannidis’, also manifested itself through a deli berate attenpt
to hide Jewell’s inproper conduct from the Secretary. Caner on

Jewel| admtted that enployees perform ng work on Arrigoni used a
time clock for sone period of tinme during July 1994 and July 1996
and that tinme cards were punched by enployees. (Jewell 9984-85,
9991, 10081) Lowel | Passons, Jewell’s supervisor on Arrigoni

testified that the enpl oyee tine cards used in connection with the
time clock were accurate and included all hours worked by
enpl oyees. (CX 289, p. 37) During his investigation, Peckham
repeatedly requested that Jewell produce original tinme cards.
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(Peckham 3285- 89) However, Jewell never produced the origina
time cards. (Peckham 3288-89; JX- 2)

Al t hough Jewell finally admtted the purpose of the expense
checks at the hearing on July 31, 2000, the facts show that, prior
to that date, Jewell engaged in a pattern of activity designed to
m sl ead Peckhamw th respect to the purpose of the expense checks.
Peckham first heard about the expense checks from the enpl oyees
during May of 1996. (JP 2059) Shortly thereafter, he sent Caneron
Jewel |l aletter requesting “a full accounting of all expense checks
given to enployees on the Arrigoni job.” (JX 1) That letter also
requests that Caneron Jewell state the reason for each check, if
avai |l abl e. On Septenber 29, 1996, in response to Peckhanis
request, Caneron Jewel |l produced a |ist of expense checks from 1995
wth the words “out of town” next to each entry (other than
Passons, which stated “pickup truck”). (CX 101)% Wth the
exception of Passons, none of the enployees listed on CX 101 were
from CT. (CX 98, 101). After Peckham received CX 101, he
continued his efforts to obtain expense checks fromJewell. (JP
10413-14). Jewel | " s counsel finally produced additional expense
checks on February 11, 1997. (JX 5- 6) A nunber of the expense
checks produced by Jewell’s counsel were 1995 checks that were paid
to Jewell enployees who were in fact from CT. None of the 1995
expense checks to CT residents had been included in Caneron
Jewel|’s 1996 |ist to Peckham (Jewell 10105-10132; CX 101, 300-
305) Moreover, at the tine Jewell’s counsel produced the expense
checks, and in a subsequent letter dated February 17, 1997, Jewel |
represented to Peckham through counsel that the expense checks
represented a “reasonabl e per diemroomand board al |l owance.” (JX
5 JX 6, p. 2.)%

Canmeron Jewel | al so engaged in several other additional acts
whi ch were designed to inpede both the Secretary’s investigation,
and resulting prosecution, of Jewell’s conduct on the Arrigoni
Project. For exanple, when Caneron Jewel | |earned that Passons had
filed a conplaint about Jewell, and that Peckhamwas investigating
Jewel | s pay practices on Arrigoni, Caneron called Passons, told
hi m hi s conpl aint could cause Caneron sone “serious trouble,” and
asked Passons to recant his conplaint. (CX 289, pp. 95-96) When
Passons said he could not say he had lied in his conplaint because
it was not a lie, Canmeron Jewell asked him®“just not to pursue the

“®The Septenber 1996 |letter stated that Jewell was “tryi
conpile 1994 [expense checks] as quickly as possible.” (CX
Despite his request for all expense checks, Peckham never re
a list of 1994 expense checks.

4¢Conpl ai nant is not in any manner suggesting that counsel for
Jewel | Painting was aware of this record falsification at any tine
other than imrediately prior to the day of Caneron Jewell’s
testinmony in court.
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conplaint.” (CX 289, p. 96) In a subsequent phone call to
Passons, Canmeron Jewel|l wanted to know how he could make Passons

“go away.” (CX 289, p. 97) Passons responded that he woul d cease
pursuing his conplaint if Jewell paid himthe $1, 444 he owed him
for back insurance and nedical expenses. (CX 289, pp. 97-98)

Jewel | paid Passons the $1,444 as a “settlenent” in |late May 1996.
(CX 298)

Wth the commencenent of trial, Caneron Jewell again
contacted Passons to indicate that he was “in danger of losing his
certification, his ability to bid for DOI jobs, and he wanted
[ Passons] to sign a statenment saying that the $175 paynents t hat he
was giving [Passons] were paynents for a truck.” (CX 289, pp. 99-
100; Jewell 10101-02)4 Canmeron Jewell then sent Passons a sworn
statenment he wanted himto sign which would confirmthat the $175
paynments were for Passons’ pickup truck. (CX 289, pp. 99-100, CX
299) Passons refused to sign the docunent because it was untrue
and he did not want to perjure hinself to aid Caneron Jewell. (CX
289, pp. 100-01)

Initially I reject the essential thesis of Jewell that the
m scl assification violations as all eged by the Conpl ai nant are not
supported by the totality of this closed record or by pertinent
case precedents at the Wage Appeal Board or at the appellate
circuits, especially as neither the Wbs nor Jewel’s reliance upon
the so-called tools-of-the-trade (TOI) analysis authorize or
sanction the paynment of |aborer rates for those enployees
perform ng painting work. Moreover, Jewell’s assertion that using
| aborers to perform painters work was consistent with |ocal
practice is not only not supported by this closed record but also
is contradicted by this record.

Jewel | submts that the applicable WD on the Arrigoni project
aut horized Jewell to wuse laborers sinply because that
classification was listed in the WD. However, that position cannot
be accepted herein because, as the nunerous WDs in evidence show,
it is standard CT-DOT procedure to i nclude nultiple classifications
inthe Wbs even though those cl assifications nay not necessarily be
relevant to the work required under a particular contract. Thus,
sinply because a job classificationis contained in the WD does not
automatically nmake it an appropriate selection - especially where
the contractor, at its peril, has made no inquiry into | ocal area
practice.

Nor is Jewell helped by its reliance on the so-called TOT
anal ysis because while a TOT analysis is consistent in its
application regardless of locale, |ocal area practice may very

4’Passons stated that he was contacted in March, 2000; Jewell
testified that he sent the proposed sworn statenment in January,
2000. (CX 289, pp. 99-100; Jewell 10101-02)
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considerably from state to state, as was denonstrated by the
testinmony of Gail Svoboda before nme. As a fundanental prem se of
DBRA is the protection of |ocal area | abor standards, the concept
of a universally applicable TOT analysis is totally at odds with
this premse, and | so find and concl ude.

Furthernore, it 1is undisputed that |aborers do not tend
painters, but tend only two crafts, the carpenter and the nmason.
(Granel |l 7097-98, 7104-05, 7108) Thus, with reference to | aborer
and painter jurisdictional issues, “There are ‘no gray areas’.”
(Granel | 7098)

Nor may Jewel | rely upon the doctrine of equitable estoppel to
defend itsel f agai nst the Conpl ai nant’ s charges and t he sancti on of
debarnent as Jewell is unable to point to, and the record does not
reflect, any affirmative governnental m sconduct herein. In this
regard, see Dantran, Inc. v. U S. Dept. of Labor, 171 F.3d 58 (1¢
Cr. 1999), a matter over which this Admnistrative Law Judge
presi ded.

| also reject Jewell’'s position that Conplainant’s case is
based solely on the LAPS because (1) Jewell also confuses this
proceedi ng brought under 29 CF.R 88 5.11 and 5.12 with a
conf ormance proceedi ng brought under 29 C.F.R 85.13 and (2) the
LAPS is not the issue on trial herein but what is at issue are the
egr egi ous busi ness practices of the Respondents, know ngly flouting
their obligations and responsibilities under the DBRA and under the
contracts on which they freely and willingly entered bids based
upon t he specifications and the schedul e of prices. The undi sputed
evi dence shows that the established |ocal area practice is to pay
the WD painter rate for all work processes invol ved in transform ng
a rust bridge into a newy-painted bridge, and | so find and
concl ude.

As noted above, the LAPS perforned by M. Peckhamis not on
trial herein - what is on trial is sinply whether or not the pay
practices of the Respondents viol ated the DBRA, and di spositive of
this issue is the nost significant decision in US. ex rel.
Plunbers & Steanfitters Local Union No. 38, et al. v. C W Roen
Construction Co., 183 F.3d 1088 (9" Gir. 1999). I n Roen, that
Court stated, “Although wage surveys are one way in which wage
cl assifications may be established, they are not the only way,” and
“an area practice survey was not necessary where wage determ nation
rates are based on union negotiated rates.” Therefore, in such
situations, “An area practice survey is not a prerequisite to the
determ nation of prevailing wage rates or job classifications.”
Roen, 183 F.3d at 1093-94. Moreover, the totality of this closed
record leads to the conclusion, and is consistent with the
concl usi on reached by M. Peckham when he perforned the LAPS, that
it was the established |local practice to pay the painter wage rate
for the work at issue. Wiile Jewell’s counsel |abored mghtily and
valiantly to defend his client, there sinply is no credible, or
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probative evi dence countering the Conpl ainant’s case, and | so find
and concl ude.

Nor does this proceeding result in the elimnation of the
| aborer classification from the WD because the Conplai nant has
consistently maintained that the classification of “Laborer” is
appropriate in specific limted situations, e.g., where enpl oyees
wer e excl usi vely perform ng ground cl ean-up duties, |ike the Daskal
ground crew on the Gold Star projects or where enpl oyees on multi -
trade projects were erecting platforns designed to be used by nore
than one craft, as opposed to the single-craft bridge-painting
proj ect .

| also reject as incorrect and wthout |egal or factual
foundation Jewel|l’s proposed back wage conputations because this
closed record reflects, and | so find and conclude, that
Conpl ai nant properly conputed the back wages due to the enpl oyees
and that Conpl ai nant properly gave Jewell credit for overpaynents

made to its enpl oyees, i.e., Conplainant credited Jewell with those
overpaynents only for those work weeks where Jewell was naking
under paynments - that is, when Jewell paid the |laborer rate to

enpl oyees performng painter work and/or when it underpaid
enpl oyees using the $175 checks. In this regard, see 29 C.F. R 88§
5.5(a)(1); Roland Electrical Co. v. Black, 163 F.2d 417 (4" Cr.
1947). Moreover, the alternate back wage conputations - proposed
by Jewell in appendix Ato its brief - cannot be accepted herein
because the nethodology utilized contains critical errors in its
basi ¢ assunptions, the nost inportant of which is the erroneous
assunption that Jewell’s enployees were properly classified as
either laborers or painters, an argunent that has already been

rejected above. Thus, as Jewell’s conputation nethodology is
conpletely arbitrary and is provided wthout any explanation
therefor, it is not probative or persuasive an is unworthy of

credence, and | so find and concl ude.

In view of the foregoing, | find and conclude that the
totality of this closed record |leads to the conclusion that the
establi shed union practice in Connecticut was to treat the work
performed by Jewel |l enpl oyees on the so-called Violation Project as
painters’ work. Thus, Jewell’s enpl oyees shoul d have been pai d at
the Wb rate for painters. In this regard, see In re Fry Brothers
Corp., WAB Case No. 76-6, CCH Labor Law Reporter, Wage -Hours
Adm ni strative Rulings, 831,113 (1977). Wile Jewell concedes and
characterizes its m sdeeds sinply as “technical violations,” the
bi ndi ng precedents cited above require that this Adm nistrative Law
Judge i npose a three-year debarnent when, as here, a contractor has
falsified certified payrolls to conceal underpaynents to enpl oyees
as part of a persistent pattern of practice. In this regard, see,
e.g., A Vento Construction, WAB Case No. 87-51, 1990 W 48312
(Cct. 17, 1990).

Jewel | attenpts to downpl ay the seriousness of its violations
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by describing its schene of paying $175.00 for eight hours of work
as a “voluntary arrangenent” and by stating that its practice of
under st ati ng enpl oyee hours worked on the certified payroll records
was an “uni ntended by-product” of that arrangenent, or at nost “a
technical violation.”

As not ed above, Jewel| gave enpl oyees separate $175. 00 checks
whi ch represented paynment for eight hours they had worked on
Arrigoni. Thus, Jewell intentionally and deliberately avoided
payi ng enployees the correct prevailing wage rate and Jewell’s
characterization of the unreported hours on the certified payrol
records as sinply an “uni ntended by-product” of the $175.00 pay
scheme is grossly self-serving and disingenuous and cannot be
accepted by this Admnistrative Law Judge to justify Jewell’s
actions. Likewse, | reject Jewell’s position that it did not
alter its certified payroll records, but nerely m srepresented t hem
when the records were first prepared and submtted to the CT-DOT.

Jewel | al so submts that debarnent is not appropriate herein
because of the “lapse of tine between the relevant events and the

i nposition of a debarnment penalty.” However, | cannot accept this
defense as Jewel | has failed to prove “actual prejudice as a result
of the passage of tine.” Inthis regard, see In the Matter of KP&L

El ectrical Contractors, Inc., ARB Case. No. 99-039, 2000 LW 739932
(May 31, 2000).

I n viewof the foregoing, Jewell’s actions, taken individually
or collectively, exenplify the type of m sconduct that Congress
sought to address by the sanction of debarnent. See Jani k, 828
F.2d at 90-91 (while debarnment can be a “serious blow to firns
specializing in governnent business, it nmay be the only realistic
way to deter contractors fromw llfully violating the DBRA, based
on an objective weighing of costs and benefits.”) See also A
Vent o Construction Co., WAB Case No. 87-51, 1990 W. 88312 (Cct. 17,
1990) (DBRA cases involving *“typical aggravated or wllful
violations,” such as “falsification of the certified payroll”
warrant inposition of the three-year debarnent period).

The foregoing facts denonstrate that Jewell engaged in an
egregious pattern of willful and aggravated violations of the DBRA
whi ch began in July 1994 and conti nued up until Passons’ deposition
in June 2000. Jewell’s and Caneron’s actions mandate debarnent,
and | so find and concl ude. See Jani k Paving & Const. Inc. V.
Brock, 828 F.2d 84, 93-94 (2d Cr. 1987). Any contractor found to
be in aggravated or willful violation of the DBRA nust be debarred
for a period not to exceed 3 years fromreceiving any contracts or
subcontracts subject to any of the statutes listed in 29 CF. R
85. 1. 29 C F.R85.12(a)(1); Hirchirt, supr a; A Vent o
Construction, supra. Such debar nent must also extend to any
contractor or subcontractor or any firm corporation, partnershinp,
or association in which such subcontractor has a substanti al
interest. 29 CF.R 85.12(a)(1).
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CONCLUSI ON

This case is about the heart and soul of the protections
afforded to | ocal area wage rates and practices under the DBRA. It
arose out of CT contracts for the cleaning and painting of several
bri dges throughout the State. The central and nost hotly contested
i ssue t hroughout this proceedi ng i s whet her the workers enpl oyed on
t hose contracts should have been paid the painter rates specified
in the Wbs which are a part of the contracts. Respondent s have
never disputed that the rates set forth in those Wbs derive from
col | ectivel y-bargai ned agreenents. Because the rates were derived
fromthe unionized sector, as a matter of |ong established | aw the
jurisdictional classifications nust be derived fromthe unionized
sector as well. Fry Brothers, supra; C W Roen, supra.

The testinony was unani nous and undisputed that the work
processes at issue inthis case are wwthin the jurisdictional claim
of the CT painters union. There was no testinony what soever even
suggesting that the work processes were clainmed by the CT | aborers
or carpenters unions. As stated by Laborers’ representative
Leonard Granell, “There are no gray areas.” (Ganell 7098) There
can be no doubt that a union worker perform ng these work processes
for a unionized firmsuch as Laugeni or Gresh woul d have been paid
as a painter for all of the disputed work at issue, including but

not limted to tinme spent assenbling, noving and disassenbling
containnents, setting up to blast, cleaning up spent debris,
setting up to paint, doing traffic control and taking

decont am nati on showers.

- This case is not about a gray area. It is about an attenpt by
primarily out of state contractors to “come on the project

site...[,]” to “divide the work of the ... craft into several
parts” “and to pay for such division of the work at |ess than the
specified rate ....” Fry Brothers, Holding No. 2. As previously

stated by the Wage Appeal s Boar d:

| f a construction contractor who i s not bound by the
classifications of work at which the majority of
enpl oyees in the area are working is free to classify or
reclassify, grade or subgrade traditional craft work as
he w shes, such a contractor can, wth respect to wage
rates, take alnost any job away from the group of
contractors and the enpl oyees who work for themwho have
established the locality wage standard. There will be
little left to the Davis-Bacon Act.

Fry Brothers, Holding No. 6. (Enphasis added)

| find nost surprising the statement by counsel for Abhe and
Blast All on pages 1 and 2 of his post-hearing brief.

Those statenents are nost surprising because that is exactly

-81-



what was in the mnd of his client, Steve Bogan, who continually
refused to sign the 1995-1998 state-w de collective bargaining
agreenent and t he Addendum (herein “CBA’) because he knew t hat the
projects in question were single-trade bridge painting projects and
that he woul d be required to pay the painters’ prevailing wages for
the work in question for those tasks involved herein. [|f M. Bogan
bel i eved ot herwi se, he would not have been reluctant to sign that
CBA and the Addendum

Wil e the Respondents all ege uncertainty and/or confusion in
the proper wage rate to be paid their enployees, the Respondents,
unli ke the proverbial ostrich with its head in the sand, had the
obligation to ensure that its enpl oyees were bei ng paid the proper
wage rates and, if there were really any uncertainty or confusion,
t hey had the obligation to contact the nearest Wage and Hour O fice
of the Departnent to ascertain their obligations under the DBRA and
the Wbs in question. But they did not do so, and they did so at
their peril, and the result is this proceeding. However, the
Respondents, in ny judgnment, are sophisticated busi ness peopl e who
knew their obligations herein but who, when the bidding costs
thereafter escal ated, decided to take their chances on escaping
detection by the Wage and Hour Division. In this regard, see
Doubl e Eagl e Construction, Inc., 93-DBA-14, CCH Labor Law Reports,
Adm ni strative Rulings, 1 32,316 (ALJ Decision June 13, 1994). The
Respondents made no attenpt to clarify any uncertainty and/or
confusi on and Respondents, by m scl assifying and underpaying their
wor kers, proceeded at their peril, thereby bringing about these
consol i dated proceedings. It is too |late for the respondents to
conpl ain that sonehow t hey have been singled out for prosecution -
it is their own business practices that necessitated these
proceedi ngs, not any conpetitor or enployee conplaints.

| agree with Conplainant that the Respondents could use
| aborer or carpenter rates to pay for those services on nmulti-trade
road projects or for the ground workers of Daskal, for exanple, but
t he Respondents cannot pay those rates to workers who are tending
painters on a single-trade bridge-painting project, as such would
contravene the |local area practice in Connecticut, a practice in
effect since at least April of 1920.

| al so reject Respondents’ equitable estoppel defense because
a fair and objective review of this closed record does not
establish any affirmative governnental m sconduct. Inthis regard,
conpare Giffin, et al. v. Reich, 956 F.Supp. 98 (D.R . 1997),
with Dantran, Inc. v. U S. Departnent of Labor, 171 F.3d 58 (1%
Cr. 1999). | amthe presiding Adm nistrative Law Judge i n both of
those cases and | amvery famliar with the factual patterns in
both cases and, in passing, | will state for the record that the
facts presented herein do not rise to the | evel of those presented
in Giffin and Dantran. Thus, | reiterate that equitabl e estoppel
is not avail abl e to any of the Respondents joi ned herein because of
the absence of any affirmative governnmental m sconduct. | would
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al so note that the cursory wage checks perforned under the auspices
of the Connecticut DOl do not, in ny judgnent, constitute
affirmati ve governnmental m sconduct because the Departnent of Labor
is the final arbiter of the requirenents, obligations and
responsibilities under the DBA and the DBRA Mor eover, a prior
investigation of Blast Al by the Hartford, Connecticut Wage and
Hour Division does not create an equitable estoppel defense
because, in ny judgnent, “there is not the slightest whiff of
affirmative (governnental) m sconduct,” to quote the words of the
First CGrcuit Court in Dantran, supra at 67.

| also agree with the Conplainant that the Respondents’
position that M. Peckham shoul d have segregated out certain work
is not appropriate herein because there is no jurisdictional
di spute as all of the work i n question was painters’ work, involved
wor k tendi ng pai nters and was perforned, inter alia, on the bridges
and in containnent. As noted above, M. Peckhamdi d segregate out
certain work by Daskal enpl oyees because their duties, unlike that
of the other enployees of the Respondents, were limted to ground
wor k consi sting of unloading, carrying materials and cl eani ng up.
Respondents had the opportunity to identify any other enployees
w th conparabl e duties to the Daskal ground enpl oyees and t hey were
unable to do so. Thus, there was no need for M. Peckham to
segregate out any ot her enpl oyees and/or hours fromhis back wage
conput ati ons.

| also agree with the Conplainant that the totality of this
cl osed record, notw thstandi ng Respondents’ last-mnute effort to
cloud the record though the filing of RX 60, leads to the
conclusion that those union painting contractors had properly
regi stered their apprentices with the appropri ate state and f eder al
di vi si on. it is also apparent that apprentice and journeynen
painters perforned the disputed work on the Violation Projects.
Thus, these Respondents inaccurately portray the work of grit

collection and disposal, traffic control and containnment as
primarily the domain of painter apprentices. Wre the situation
ot herwi se, | m ght have been able to accept Respondents’ argunent

on this issue.

I n viewof the foregoing findings of fact, this Adm nistrative
Law Judge, having reviewed the entire record and the parties’ post-
heari ng pl eadi ngs, now makes the foll ow ng:

CONCLUSI ONS OF LAW

1. When a wage det erm nati on schedul e contai ns only one wage rate
for a craft or trade classification wthout internediate
rates, it is not permssible for contractors to divide work of
that craft into subparts and pay for portions of that work at
| esser rates. Fry Brothers Corporation (Wage Appeal s Board,
1977) .
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When wage determ nations are derived from experience under
negoti ated agreenents, such wage determ nation nust carry
with themthe classifications of work according to job content
upon whi ch the wage rates are based. Fry Brothers Corporation
(Wage Appeals Board, 1977); In the WMatter of Trataros
Construction Corp., WAB Case No 92-03 (April 28, 1993).

The use of any class of |aborers or nmechanics, including
apprentices and trainees, not listed in the applicable wage
determ nation requires specific approval of the Adm ni strator
of the Wage and Hour D vi sion. 29 CFR 85.5(a)(1)(ii) (A,
(B), and (C); Fry Brothers Corporation (Wage Appeal s Board,
1977); dark Mechanical Systens, WAB Case No. 95-03 (1995).

Any chal | enge to the applicabl e wage determ nati ons nust cone
before such wage determ nation becones the basis upon which
bi ds are taken. Fry Brothers Corporation (Wage Appeal s Board,
1977); d ark Mechani cal Systenms, WAB Case No. 95-03 (1995);
Tel e-Sentry Security, Inc. v. Secretary of Labor, 119 CCHLC §
35, 534 (D.D.C. 1991), citing Universities Research Ass'n v.
Coutu, 450 U. S. 754, 101 S. . 1451 (1981); Pizzagalli
Construction Co., ARB 98-090 (May, 1999); In re MIIlwight
Local 1755, 2000 W. 670307, ARB No. 98-015 (May 11, 2000);
see also I.C A Construction Corp. v. Reich, 60 F.2d 1495,
1499, fn 9. (11th Gr. 1995).

Chal | enges to wage determ nations are not perm ssible during
enf orcenment proceedi ngs. Fry Brothers Corporation (\Wage
Appeal s Board, 1977).

If a contractor who is not bound by the practices applied
under prevailing negotiated agreenents is free to classify or
reclassify, grade or subgrade traditional craft work as he
w shes, such a contractor can, with respect to wage rates,
take al nost any job away fromthe group of contractors and
t he enpl oyees who have established the | ocality wage standard.
Fry Brothers Corporation (\Wage Appeals Board, 1977); Tele-
Sentry Security, Inc. v. Secretary of Labor, 119 CCHLC § 35,
534 (D.D.C. 1991); See also discussion of |egislative history
in Bldg. & Const. Trades’ Dept., AFL-CIOv. Donovan, 712 F.2d
611, 625 (D.C. Cir. 1983).

In order to receive less than the journeyman’s rate set forth
in a Wage Determ nation, apprentices nmust be registered in a
program approved by the Bureau of Apprenticeship and Trai ni ng
or a recogni zed St ate apprenticeship agency, and trai nees nust
be enrolled in a program approved by the Bureau of
Apprenticeship and Training. Fry Brothers Corporation (Wage
Appeal s Board, 1977); Kasler Corporation, WAB Case No 90-03
(1991); Van Den Heuvel Electric, Inc., WAB Case No. 91-03;
Also In the Matter of Mam Elevator Co., ARB Case No. 98-086
(Apr. 25, 2000).
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10.

11.

12.

13.

14.

Final responsibility for classifying |laborers lies with the
Depart ment of Labor and not with the contracting agency on the
project. Fry Brothers Corporation (Wage Appeal s Board, 1977),
citing Fry Brothers Corp. v. Departnent of Housing and U ban
Devel opnent, 77 CCHLC, Tel e-Sentry Security, Inc. v. Secretary
of Labor, 119 CCHLC § 35, 534 (D.D.C. 1991) 833,306 (D.N. M
1975).

Wen the wage determ nation for a project contains only one
wage rate for a craft without internediate rates, it is not
perm ssible for contractors who cone on the project site
whet her organi zed or unorgani zed, to divide work customarily
considered to be the work of that craft into several parts
measured by his or her assessnent of the degree of the skill
of the enployee and to pay for such division of the work at
| ess than the specified rate for the craft. Fry Brothers
Cor por ati on, supra.

Reliance on an oral statenent by a local official does not
create conpliance with the Davis Bacon Related Acts. Fry
Brot hers Corporation (Wage Appeal s Board, 1977).

The provisions of a collective bargaining agreenment cannot
serve to authorize paynent of rates | ower than those specified
i n an applicabl e wage determ nati on. Van Den Heuvel Electric,
Inc., WAB Case No. 91-03 (1991).

A wage determination for a particular craft or trade does not
operate as a guaranty that labor will be available at a
“prevailing” rate. United States v. Binghanton Const. Co.
347 U.S. 171, 74 S. C. 438 (1954).

The Connecticut Departnent of Transportation did not and does
not have authority to approve changes in classifications and
rates. In the Matter O The Law Conpany, Inc., ARB Case No
98-107 (Sept. 30 1999).

The Adm nistrative Review Board and its predecessor, the Wage
Appeal s Board, repeatedly have enphasized that when
interpreting Davis-Bacon |abor standards questions, the
contracting agencies and their officers have no ability to
make an authoritative determ nation; this power is reserved to
the Secretary [of Labor] and her designees. Thomas & Sons
Building Contractors, Inc., ARB Case No. 98-164 (Cct. 19,
1999), citing The Law Conpany, Inc., Dick Enterprises, Inc.,
ARB Case No. 95-046A (Dec. 4, 1996); Swanson’s d ass, WAB
Case No. 89-20 (Apr. 29 1991); Mre Drywall, Inc., WAB Case
No. 90-20 (Apr. 29, 1991), Arbor Hi Il Rehabilitation Project,
WAB Case No. 87-04 (Nov. 3, 1987); Tolleson Plunmbing and
Heating, WAB Case No. 78-17 (Sept. 24, 1979); Metropolitan
Rehabilitation Corp., WAB Case No 78-25 (Aug. 2, 1975);
Sentinel Electric Conpany, WAB Case No. 82-9 (Septenber 13,
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15.

16.

17.

18.

19.

20.

21.

22.

1978) .

Any such nodification or conformance would have to be in
accordance with the provisions of 29 CF. R 85.5.

The first requirenment of the applicable regulations is that
no such nodification or conformance can be approved if the
work in question is already perfornmed by a classification of
workers identified in the wage determ nation. 29 CFR
§5.5(a) (1) (v) (A (1).

If a bidder believes that the classifications or wage rates
listed in a wage determ nation are incorrect, it is incunbent
upon the bidder to challenge the substantive correctness of
the wage determ nation prior to the award on the contract, in
order ‘to insure that conpeting contractors knowin advance of
bi ddi ng what wage rates nmust be paid so that they may bid on
an equal basis.’ The Law Conpany, citing In re Kapetan, Inc.,
WAB Case No 87-33, Sep. 2, 1988, slip op. at 8 and the cases
cited therein.

The regul ati ons pl ace on those seeki ng governnment contracts an
obligation to famliarize thenmselves with the applicabl e wage
standards contained in the wage determ nation incorporated
into the contract solicitation docunents. Should those wage
st andards appear to be inconplete or incorrect the woul d-be
contractor or subcontractor is obligated to challenge their
accuracy prior to the opening of bids or the award of a
contract. This procedure guarantees fairness to all bidders
and assures the full benefit to the governnent of the
procurenment process. In the matter of dark Mechani cal
Contractors, Inc., WAB Case No. 95-03 1995 W. 64572 (DOL
WA. B. 1995).

It is firmy settled that a party seeking to rai se estoppel
agai nst the sovereign nust, at the very |east, denonstrate
that governnent agents have been quilty of affirmtive
m sconduct. Dantran, Inc. v. U S. Dept. of Labor, 171 F.3d 58
(st Cir. 1999).

Affirmative m sconduct requires sonething nore than nere
negl i gence, such as an intent to m slead respondents about
their obligations. Dantran.

The regulations relating to enforcenent by the Secretary of
Labor of the Davis Bacon and Rel ated Acts are set forth in the
Code of Federal Regulations at 29 CF. R Parts 1 and 5.

The Departnent of Labor’s Field Operations Handbook is not

published in 29 CF. R Parts 1 and 5 or any other part of the
Code of Federal Regul ati ons.

-86-



23.

24.

25.

26.

27.

28.

29.

The Fi el d Operati ons Handbook was i ssued to provi de gui del i nes
for Departnent of Labor conpliance officers and does not have
the force or effect of regul ati ons bi ndi ng on the Conpl ai nant.
Brennan v. Ace Hardware, 495 F.2d 368 (8th Cr. 1974); see
al so The Law Conpany, Inc., ARB Case No 98-107 (Sept. 30
1999) .

Alocationis part of the “site of work” if it is the physical
pl ace or places where the construction called for in the
contract will remain when work on it has been conpl eted and,
as discussed in paragraph (l1)(2) of this section, other
adj acent or nearby property used by the contractor or
subcontractor in such construction which can reasonably be
said to be included inthe site. 29 CF.R 85.2(1)(1); In the
Matter of Bechtel Construction Corp., et al., (ARB Case No.
97-149, 1998 W. 168939 (March, 1998).

There is a prima facie presunption that supporting activities
associated with the primary project are covered by the | abor
st andar ds provi sions of the various acts. United Construction
Company, Inc., WAB Case No. 82-10 (January 14, 1983).

The term [ aborer or nmechanic includes at |east those workers
whose duties are manual or physical in nature (including those
wor kers who use tools or who are performng the work of a
trade), as distinguished fromnental or managerial. 29 CF. R
85.2(m.

Where an enployer’s payroll records are inconplete or
i naccurate, a conpliance officer nust necessarily make
reasonabl e i nferences about the extent of violations and may
have to reconstruct hours of work or other payrol
information. In the Matter of Trataros Construction Corp.
WAB Case No 92-03 (April 28, 1993); In the Matter of R C. Foss
& Son, Inc. and Atlantic Painting Co., Inc., WAB Case No 87-46
(Decenber 3, 1990); Anderson v. M. Cenens Pottery Co., 328
U S. 680 (1946).

Any contractor found to be in aggravated or willful violation
of the Davis Bacon Rel ated Acts nust be debarred for a period
not to exceed 3 years from receiving any contracts or
subcontracts subject to any of the statutes listed in 29 Code
of Federal Regulations 85.1. 29 Code of Federal Regul ations
85.12(a)(1); Marvin E. Hrchirt d/b/a M&H Construction Co.,
WAB Case No 77-17 (COctober 16, 1978); A. Vento Construction,
WAB Case No. 87-51 (Cct. 17, 1990).

Such debarnment nust also extend to any contractor or
subcontractor or any firm corporation, partnership, or
association in which such subcontractor has a substantia
interest. 29 Code of Federal Regulations 85.12(a)(1).
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Accordingly, in view of the foregoing Findings of Fact and

Concl usions of Law, | issue the follow ng:
ORDER
1. It is therefore ORDERED that the Adm nistrator, Wage and

Hour Division, U S. Departnent of Labor, shall pay to the enpl oyers
identified on the respective WH55s and HW56s those anounts
identified thereon and as sunmari zed in the Sunmary of Back Wages
Due, attached hereto as APPENDI X A and which i s i ncorporated herein
by reference.

2. It is al so ORDERED that the Adm nistrator shall take the
necessary steps to place onthe ineligiblelist for the full three-
year period, pursuant to the provisions of 29 C F. R 85.12(a)(1),
the followng firns and individual s:

(a) Jewell Painting, Inc., and Caneron Jewel |, as well as any
firm corporation, partnership or association in which
such contractor, subcontractor or individual has a
substantial interest.

(b) Shipsview Corp. and Christos Deligiannidis, as well as
any firm corporation, partnership or association in
whi ch such contractor, subcontractor or individual has a
substantial interest.

DAVID W DI NARD
Adm ni strative Law Judge

Bost on, Massachusetts
DVD: j |
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NOTI CE OF APPEAL

Wthin 40 days of the admnistrative |aw judge s decision, an

aggrieved party shall file a petition for review with the
Adm ni strative Review Board under 29 CF. R 86.34 with a copy to
the Chief Adm nistrative Law Judge. |If a Petition for Review of

the admnistrative law judge's decision is filed wth the
Adm ni strative Review Board, the Chief Admnistrative Law Judge
shall pronptly transmt the record of the proceeding.

| f an aggrieved party files a petition for review with the Board,
the judge’s decision is inoperative unless and wuntil the
Adm ni strative Review Board either declines to reviewthe decision
or issues an order affirmng the deci sion.
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Respondent

(Proj ect)

ABHE
( ARRI GONI )

EDT
( ARRI GONI )

JEVELL
ABHE
(OL/ EL)

ABHE
(MLL RIVER

GCPC

(GOLD STAR BRI DGE)

BLAST ALL
(OL/ EL)

BLAST ALL
(MLL RIVER

BLAST ALL
('Sl PCO)

BLAST ALL
( SOUTH NGTON/
GLASTONBURY)

BLAST ALL
( DEFELI CE)

SHI PSVI EW

APPENDI X A

SUMVARY OF BACK WAGES DUE

Type

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

DBRA
CVWHSSA

TOTAL

Exhi bi t

CX 46
CX 61

CX 48
CX 63

CX 47
CX 62

CX 49
CX 64

CX 52
CX 57

CX 58
CX 73

CX 51
CX 54-57
CX 66

CX 51
CX 54-57
CX 68

CX 51
CX 54-57
CX 69

CX 51
CX 54-57
CX 70

CX 51
CX 54-57
CX 71

CX 60

CX 231
CX 232
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Ampunt

$407, 139.
$ 29, 609.

$ 84, 624.
$ 6,662.

$582. 793.
$ 69, 028.

.34

$ 265.
$ 26.

$127, 694.
$ 20, 226

84
16

67

61
26

. 64
.34

. 40
. 05

. 28
. 38

.07
.47

. 67
. 18

. 05
. 66

20

95
18

$2, 057, 583.

30



