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RECOMVENDED DECI SI ON AND ORDER

Thi s proceeding arises under the Sarbanes-Oxley Act enacted
on July 30, 2002, technically known as the Corporate and
Crimnal Fraud Accountability Act, Public Law 107-204, 18 U.S.C.
§ 1514A, et seq., (herein SOX or the Act), and the regul ations
pronul gated thereunder at 29 CF.R Part 1980, which are
enpl oyee protective provisions. This statutory provision
prohibits any conpany with a class of securities registered
under 8 12 of the Security Exchange Act of 1934, or required to
file reports under 8 15(d) of the same Act, or any officer,
enpl oyee or agent of such conpany, from discharging, harassing,



or in any other manner discrimnating against an enpl oyee in the
terms and conditions of enploynent because the enpl oyee provided
to the enployer or Federal Governnent information relating to
alleged violations of 18 U S C. 88 1341, 1343, 1344, or 1348
any rule or regulation of the Securities and Exchange Conmmi ssion
(herein SEC), or any provision of Federal law relating to fraud
agai nst shar ehol ders.

| . PROCEDURAL BACKGROUND

Robert J. Derener, Conplainant, filed a request for hearing
wth the Ofice of Adm nistrative Law Judges on Qctober 7, 2005,
as a result of a Septenber 8, 2005 dismi ssal of his conplaint by
the COccupational Safety and Health Admnistration, U S
Departnent of Labor.

Pursuant to the Notice of Hearing, a formal hearing was
held in Houston, Texas on Cctober 26, 2006. Al parties were

afforded a full opportunity to adduce testinony, of fer
docunentary exhibits, submt oral argunent and file post-hearing
briefs. The following exhibits were received into evidence:

Adm nistrative Law Judge Exhibits 1-7; Joint Exhibits 1-25;
Conpl ai nants’ Exhibit 1; and Respondent’s Exhibits 1-2. A brief
due date was January 22, 2007. (Tr. 592-593). Post - heari ng
briefs were received tinely from Conplainant and Respondent.
The following post-hearing responses to inquiries by the
Adm nistrative Law Judge were received from Conplainant and

Respondent: Conplainant’s Post hearing correspondence filed
11/ 13/ 2006 and 11/ 27/ 2006; Respondent’ s post - heari ng
correspondence filed 11/2/2006 and 11/9/2006.
1. STIPULATI ONS
1. Respondent is a publicly traded conpany with a class

of securities registered under Section 12 of the Security
Exchange Act of 1934. (Tr. 7).

I11. | SSUES

1. Whet her Conpl ai nant engaged in protected activity
wi thin the neaning of the SOX Act?

2. Whet her Conpl ai nant suffered an adverse action(s)?

3. Assum ng Conpl ai nant engaged in protected activity, was
Respondent aware of the protected activity?



4. Assum ng Conpl ai nant engaged in protected activity and
suffered an adverse job action, whether his activity was a
contributing factor in Respondent’s alleged discrimnation
agai nst Conpl ai nant ?

5. Whet her Respondent has denonstrated by clear and
convincing evidence that it wuld have taken the sane
unfavorabl e personnel action irrespective of Conplainant having
engaged in protected activity?

V. SUMVARY OF THE EVI DENCE
TESTI MONI AL  EVI DENCE
ROBERT J. DEREMER, JR

M. Derenmer is the Conplainant in this matter. He
testified at formal hearing, was deposed by the parties on
Novenber 15, 2005, and nmade a formal statenent to OSHA. (Tr.
22; Motion for Summary Judgnent EX-7, p. 1; JX-4).

Compl ainant testified he fornerly held registrations to
sell insurance and as a stockbroker. (Tr. 22). Conpl ai nant has
worked in public accounting, as an internal auditor in various
capacities, as an accounting manager, and has about thirty years
of accounting and auditing experience. (Tr. 23-26, 34). Pri or
to his work for Respondent, Conplainant had not worked in
auditing since 1998. (Tr. 233). He started his own conpany in
1999 after being laid off. (Tr. 27). In the course of his
busi ness, he sold insurance, did financial planning, and was a
st ockbr oker. (Tr. 27). Hs work for Respondent ended in Apri
2005. In June 2005, he becanme a contractor for Sirius Sol utions
focusi ng on Sarbanes-Oxl ey docunentation, and is still enployed
in that capacity. (Tr. 28).

Conpl ai nant stated he was infornmed by an acquai ntance that
Respondent was |ooking for help on Sarbanes-Oxley issues in

Sept enber 2004. He contacted Respondent’s controller and e-
mai l ed his resune. He did not fill out a job application or
enpl oynment docunents. (Tr. 31-32, 39). He and Ms. Carla
Mashi nski , Respondent’s controller, discussed his role as
project nmanager, coordinating SOX conpliance. (Tr. 33).
Conpl ai nant acknow edged he was hired specifically to work on
Sar banes- Oxl ey  conpliance. (Tr. 145) . He originally

anticipated that his engagenent would end in January 2005. (Tr.
270).



Conmplainant testified he began work for Respondent in
Sept enber 2004, after agreeing to an hourly rate of $45.00.

(Tr. 35). In initial discussions, it was agreed that he would
be re-evaluated at a later tine. In January or February 2005,
Conpl ai nant was given a $5.00 per hour increase in rate. (Tr.
146) . Compl ai nant further stated that although the raise was

di scussed in the beginning of his association with Respondent,
he believed the increase in rate was nerit-based. (Tr. 249).

Complainant testified he was hired as an independent
contractor. He received no overtine, health or pension
benefits, paid his own enploynent taxes, and received a Form
1099 at the end of the year. (Tr. 140-141). He did not sign a
contract wth Respondent, but billed his services and was paid
as a sole proprietor. (Tr. 39, 141). He acknow edged that he
exerci sed independent judgnent while working for Respondent.
(Tr. 141-142). Respondent provided Conplainant with a workspace
at Respondent’s location, and sone resources including office
supplies, a conpany e-nail address, and internet access. He
used his own | aptop conputer. (Tr. 37-38).

Conpl ai nant stated he reported to the controller, who
directed all of his activity. (Tr. 35-36) He had very little
interaction wth Ed Gutherie, Respondent’s chief financial
of ficer. (Tr. 36). He interacted wth outside auditors on
matters involving SOX conpliance and conpletion of Respondent’s
10-K SEC filing. (Tr. 43). Particularly, Respondent testified
he interacted with auditors Ranmy Wahba and Barry Goss, and Raj
Muchim lli, 1T manager, all of whom are with Ernst & Young.
(Tr. 44).

On January 10, 2005, Conplainant stated he and the
controller had lunch to discuss possible future enploynment of
Compl ainant in an audit nmanager capacity. (Tr. 147, 150). The
position did not yet exist, but was being formulated. (Tr.
148). At lunch he also broached the subject of a raise in pay
rate, which had been discussed during initial negotiations.
(Tr. 46). Compl ainant testified that he told the CFO that he
intended to discuss a possible future position wth the
controller, although he knew that she was not in a position to
hire, because he thought it was appropriate. (Tr. 47).

The controller sent a followup e-mail concerning the |unch
di scussion to Conplainant on February 6, 2005. (Tr. 47, 150;
EX-10). It outlined steps Conplainant should take and stated
“This will denonstrate your initiative, and if Ed (CFO feels



appropriate, he can share it with the audit commttee.” (Tr.
48) . The e-mail Ilisted three tasks. The first task was
conpleted as a group effort. Conmpl ai nant testified that he
conpleted the second and third tasks and left themin his work
ar ea. (Tr. 152-154). Conpl ai nant acknowl edged that he was
never prom sed a position by either the controller or CFO  (Tr.
148) .

Conmpl ainant testified that toward the end of the cal endar
year, as the outside auditors were on-site nore often, the
controller created an atnosphere of secrecy. Conversations were
hel d behind closed doors and care was taken to watch what was
stated in front of the auditors. (Tr. 49-50).

Compl ainant stated he encountered four instances of
i mpropriety concerning Respondent’s accounting practices: (1)
untimely wupdating of the “Controller’s checklist” indicating

certain tasks were tinely conpleted when such may not have been
the case; (2) indication by the controller of her intent to
avoi d recognition of additional insurance expense by reframng a
portion of the balance in Respondent’s prepaid insurance

account; (3) representation to external auditors by the
controller that an internal contr ol docunent the “non-
functional currency accounts” listing, existed and functioned as

an “internal control” in Decenber 2004 when it did not; and (4)
instructions to Conplainant by the controller to conceal from
external auditors the existence of a software feature that
al l oned manual override of currency exchange rates. (Tr. 50
66, 81, 100).

Conmpl ai nant stated he reasonably believed that i nproper
handling of the insurance expense would result in a ms-
statenent of Respondent’s incone. The other three itens
affecting internal control could result in a flawed audit
opinion included in the SEC 10-K filing, and thus deceive
st ockhol ders. If these itens canme to light, it may result in
i ssuance of a negative audit opinion by the external auditors.
As he believed a negative audit opinion and the inpact on
Respondent’s net income would affect the value of Respondent’s
stock, Conplainant stated he reasonably believed these itens
constituted fraud against the shareholders. (Tr. 275-276; JX-4,
pp. 16-17, 21).

Conpl ai nant testified that Joint Exhibits 11 and 12 are the
“Controller’s Checklist” for the nonths of Septenber, Novenber
and Decenber 2004. These lists track nonthly, quarterly, and
annual control processes which are part of the financial



statenent closing process. (Tr. 50; JX-11, 12). The

“checklists” list each process and have a space for insertion of
a date when the process was conpleted and a space for initials
of the person who conpleted the process. (JIX-11, 12).

Conpl ai nant stated they are controls necessary to be conpliant
with SOX requirenents. (Tr. 55).

Conpl ai nant testified t hat t he checkl i st was a
“representation that there’'s managenent’s control over the fact
that these processes were conpleted . . . on a tinely basis.”
(Tr. 52). He becanme concerned that processes were added to
checklists for prior nonths and docunented as if the process had
t aken pl ace. If the process was not actually perforned at the
time it was represented to have taken place, it would constitute
a m srepresentation. (Tr. 54). Conpl ai nant stated he becane
aware that prior checklists were being changed in |ate Septenber
or early OCctober 2004, but did not docunent the changes he

observed. (Tr. 54, 58-59). In February or Mrch 2005, he
informed M. Wahba of Ernst & Young that retrospective changes
to the checklists had taken place. (Tr. 59). Conpl ai nant

agreed that he considered this a mnor issue and brought it to
t he auditor’s attention only after he noti ced ot her
irregularities. (Tr. 206-207).

Conpl ai nant testified the controller assigned him the task
of analyzing the prepaid insurance account. (Tr. 62). Prepai d
insurance is a balance sheet asset account which represents the
excess of paynments to the insurance conpany, for insurance on
vessel s owned by Respondent, over the anount of the policy that

has been used up. (Tr. 60, 62). This account affects the
conpany’s financial information which is reported to the SEC on
form 10-K (Tr. 63). Conpl ainant interacted wth the

controller for clarification during his examnation of the
account . (Tr. 65-66, 163). He stated the controller told him
during prelimnary discussions concerning the prepaid insurance
account, that she would not recognize additional expense. He
believed this to be because the controller was unwilling to show
a decrease of the conmpany’s incone. (Tr. 66).

Conmpl ai nant testified that Ernst & Young had al so exam ned
the prepaid insurance account, and proposed an adjustnent to
i ncrease incone (increase the asset) by $248, 539. (Tr. 69-70
JX-9, p. 11). Anot her version found a difference of only
$2, 602. 50. (Tr. 170; EX-15). After several iterations by
Conpl ai nant, he determined the account was under-anortized by
$199, 674. 38, which would have resulted in an additional expense
and thus a decrease in incone. (Tr. 63, 65-66; JX-9, p. 14)



In late January or early February 2005 he was told by the
controller that she wanted to show the excess in the asset
account as an extra paynent so the auditors would not request an
adjustnment. Conplainant told her that he would not participate.

(Tr. 67, 79). Conpl ai nant stated Sal N cotra was present at
that neeting. (Tr. 164-165). Conmpl ai nant believed such a
deception would constitute fraud on the sharehol ders because it
woul d overstate incone by an anount that may be material. (Tr.
67) .

Conpl ai nant believed Ernst & Young ultimtely reconmended
an adjustnent which would have decreased inconme by $60, 000.
However, they “passed” on the adjustnent based on materiality.
(Tr. 76).

Compl ainant testified that the day after his disagreenent
with the controller over the prepaid insurance account, he had a
di scussion with M. Whba of Ernst & Young. (Tr. 78-79). He
related the issues of backdating the checklists, and the
controller’s suggestion of reframng the apparent excess in the
prepai d insurance account to reflect an excess paynent instead

of an expense that may need to be witten off. (Tr. 78-79

172) . Compl ainant told M. Waba that he was relating this
because he did not intend to participate in this deception which
he believed may be illegal. (Tr. 78). Conpl ai nant furt her
stated t he audi t or agr eed t hat such conduct was a
m srepresentation and was illegal. (Tr. 80).

Conpl ai nant testified that in January 2005, he was assigned
to conpile a list of non-functional currency accounts that were
to be revalued at the end of the quarter. (Tr. 80-81). \Wen he
presented the docunent dated January 2005 to the controller, she
asked him to change the date to Decenber 2004. Conpl ai nant
stated it indicated that an accounting control was in place in
Decenber 2004, when it was not. (Tr. 81). As it relates to SOX
conpliance, Conplainant testified this is significant in that
the external auditors assess controls which were in place as of
year end. (Tr. 81).

Conmpl ai nant testified that he presented a copy of the non-
functional currency accounts listing to M. Whba at the sane
time he gave it to the controller in late January or early
February 2005. He told the auditor that it was newly prepared.
(Tr. 82-83, 86). Conpl ai nant explained that while the process
[of revaluation of the accounts] may have been operating in
Decenber 2004, the control provided by the Ilisting was not
created until January 2005. (Tr. 85-86).



Conmpl ainant testified that M. Wahba nmet with the
controller and hinself the following day. (Tr. 86). During the
meeting, the auditor asked the controller if he could get a
signed version of the form (Tr. 86). Conpl ai nant testified
that the controller took the auditor’'s form to which the
audi tor had added an inconspicuous “1” in the upper left corner.
(Tr. 87). The neeting then ended. (Tr. 88). The foll ow ng
day, Conpl ai nant again spoke to the auditor who showed
Conpl ai nant the docunment he received from the controller wth
her signature. The auditor pointed out that the “1” which he

had placed on the docunent was on this signed version. (Tr.
89). Conplainant testified M. Wahba expressed to himthat this
was proof “she is actually trying to deceive us.” (Tr. 90).

This testinony was admtted as an excited utterance exception to
the hearsay rule. (Tr. 89).

Compl ai nant stated he told M. Wahba “if that [the
signature] was supposed to indicate that the control was
functioning in Decenber, that it was absolutely a form of fraud,
that that wasn't when it occurred.” (Tr. 91). Conpl ai nant
further testified that the accounts were in fact revalued,
however, prior to January, no report existed listing all of the
accounts which had been reval ued. (Tr. 96). Conpl ai nant
testified the controller’s signature on the Decenber report
indicated that the control was in place during Decenber 2004,
which it was not. (Tr. 96-97).

Conpl ai nant testified that another issue arose regarding a
feature in Respondent’s conputer system to nanually override
currency exchange rates. (Tr. 98-99). In February 2005, after
the events regarding the non-functional currency accounts
docunent, Conplainant found that a mnmanual override existed
whereby the user could input a currency exchange rate for a
specific transaction, bypassing the default exchange rate. (Tr.
99). Conpl ai nant explained the inport of the feature is that
the value of a transaction could be inadvertently or purposely

m sst at ed. He stated that the outside auditors should include
additional testing to insure transaction value integrity, as a
result of the existence of the feature. (Tr. 99-100). He

di scussed the override feature with the controller who told
Conpl ai nant that she was not aware of the feature but instructed
him to nmake sure the auditors did not find out about it. (Tr.
100) .



Compl ai nant testified that he informed M. Whba and M.

Muchimlli of Ernst & Young, about the nanual override of
currency exchange rates feature in the software. (Tr. 102).
The auditors stated they were not aware of the feature. (Tr.
180) . Conpl ai nant asked Sylvia Lanedola, an enployee of
Respondent, to denonstrate the mnmanual override feature to M.
Muchim i, which she did. (Tr. 102). On cross-exam nation
Conmpl ai nant acknow edged he was not aware of |IT contro

docunentation which indicated that Respondent did not rely on
the currency conversion feature for paynents to vendors, until
the formal hearing. (Tr. 181-182).

Conpl ai nant testified he was originally hired to
“coordinate and perform the testing and review in regards to
Sar banes-Oxl ey, and identify areas that need to be in place.”
(Tr. 269). He considers his identification of the nanua
override of currency exchange rates feature in the software to
be within the scope of his duties, while the prepaid insurance
account woul d be outside the original scope of his duties. (Tr.
269- 270).

Conmpl ainant testified that when he presented his concerns
to M. Wahba, he asked himto keep the matter between the two of
them (Tr. 157-158). However, M. Wahba conveyed Conpl ai nant’s
concerns to his superior, M. Barry Goss, a senior auditor with
Ernst & Young. (Tr. 103, 158). Compl ai nant testified he later
spoke to M. Goss, who informed Conplainant that the (Ernst &
Young) audit partners intended to contact the audit commttee of
Respondent’s board of directors about the concerns raised by
Complainant as well as their own concerns. (Tr. 103-105).
Conpl ai nant stated M. Goss infornmed him that the auditors had
their own concerns about the <controller and the financial
records, but that he was I|imted in what he could tel
Conpl ai nant . (Tr. 104). Thereafter, Conplainant was contacted
by a lawer fromthe firm of Lidell and Sapp, who stated he was
conducting an investigation on behalf of the audit commttee.
(Tr. 105).

Conmplainant net with the attorney for about five hours on
March 4-5, 2005, and went through details of the concerns he had
shared with the auditors. (Tr. 105-107). Conpl ai nant further
testified that because the law firm was engaged by the conpany,

he believed they had authority over him (Tr. 106). He
believed that he had no option other than “to testify” when
requested to do. (Tr. 106). The attorney conducting the

interview took notes but did not ask Conplainant to sign a
witten statenent. (Tr. 108-109).



Conpl ai nant testified t hat i mredi ately after hi s
“testinmony” to the investigating |awer, the atnosphere in
Respondent’s office changed toward him The controller would
not talk to himand would smrk or look away if they passed in
the hallway. (Tr. 110). He received simlar treatnent from M.
GQuthrie, Respondent’s Chief Financial Oficer and M. Streeter
Respondent’ s Presi dent. (Tr. 36, 110, 518). This was a narked
change from the situation prior to his “testinony” as he
regularly exchanged pleasantries with M. Qthrie and M.
Streeter, and spoke to the controller regularly regarding work
I ssues. (Tr. 110-111). Conpl ai nant testified that the way he
was treated caused him to be in shock, caused stress, and hurt
his feelings. (Tr. 111-112).

Wthin a few days, Conplainant’s work area was noved into
the file room (Tr. 112). Conmpl ainant had fornerly been
working in a conference room divided by a curtain. (Tr. 223).
The only telephone in the file roomwas on the wall by the copy
machi ne. (Tr. 114). He was given no technical support, but he
connected his conputer to a network hub hinself. (Tr. 113).
Compl ai nant testified that contrary to M. Quthrie s statenent,
M. Quthrie had not hel ped himput a wre together to connect to
the network server hub. (Tr. 114). To his know edge, the file
room had not been previously used as an office. (Tr. 113).
Thereafter, M. Q@uthrie told him that anything related to SOX
had to go through him (Tr. 113). Oher enployees had to pass
Conmplainant’s chair to get to the coffee room which caused
constant interruptions and was deneaning. (Tr. 115-116). After
two weeks, Conplainant’s prior office space was occupied by two
additional consultants brought in to work on Respondent’s SEC
10-K filing. (Tr. 118-119). Compl ai nant stated he did not
recall anyone else’s office space being noved. (Tr. 118).

Conmpl ai nant testified he was given no further SOX rel ated
projects to work on after his “testinobny” to the investigating
law firm (Tr. 111). Prior to testifying, he worked about 54
hours per week. After his “testinony,” he averaged 40 hours per
week. (Tr. 125, 214; JX-19). He stated that he performed work
for Respondent for approxi matel y Si X weeks after hi s
“testinmony.” (Tr. 126). He therefore |ost approximately
$3, 000. 00 of revenue (10 hours x $50.00 per hour x 6 weeks). He
agreed that by the end of Mrch 2005 through April 2005,
Sar banes- Oxl ey conpliance activity for 2004 was w nding down.
(Tr. 214).
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Compl ai nant’s | ast day of work for Respondent was April 22,
2005, after Respondent’s 10-K for 2004 was filed with the SEC
(Tr. 120, 145). Conpl ai nant stated that M. Quthrie called him
into his office and requested his last invoice. Conpl ai nant
conplied by bringing the invoice to M. Guthrie. (Tr. 120-121).

Conmpl ai nant opined that the way he was treated would
di scourage others from com ng forward. (Tr. 257-258). He
specul ated that a staff nenber, observing what happened to him
could only imgine what would happen to them He stated that
staff nenbers whispered when talking to him which he believed
was because they did not want managenent to find out they were
talking to him (Tr. 258).

Thereafter, Conpl ai nant stated he spoke wth Ernie
Del achica, a manager with UHY, Mann, Frankfort, an accounting
firm about possibly applying for a job with UHY. (Tr. 122).
Conpl ai nant worked with M. Del achica when Respondent contracted
UHY personnel to assist wth SOX testing. (Tr. 122).
Conpl ai nant testified it becane apparent during his conversation
with M. Delachica, that he should not apply for work at UHY
because of the relationship Respondent’s controller had with a
UHY partner. (Tr. 123). Conmpl ainant further testified that
when the UHY personnel were working at Respondent’s office, the
controller had constant interaction with a certain UHY partner.
(Tr. 122).

Conpl ai nant acknowl edged he was aware of Respondent’s code
of business conduct which Respondent contends calls for the
reporting of irregularities through a <chain of comand.
However, Conpl ai nant contends, the protocol was not applicable
to a person in positions such as he held, who were working

directly with nanagenent. (Tr. 220). Conpl ai nant testified
that he reported what he observed to the controller, to the
auditors from Ernst & Young, and M. Hill, the attorney fromthe

law firm hired to investigate the nmatter. (Tr. 220-221). He
believed that the law firm was hired by the board of directors
to investigate the allegations, and as such the law firm had
authority over him to conpel his “testinony.” (Tr. 277).
Conmpl ai nant did not know of any formal proceeding that had been
filed or was likely to be filed. (Tr. 280).

Cl ai mant never conplained to anyone specifically that any
of the conduct he observed violated any SEC rule or regul ation,
or a provision of SOX (Tr. 273-275). However, he discussed
with the auditor that deception, such as he observed, violated
the spirit of Sarbanes-Oxley which strives to ensure accurate
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reporting. (Tr. 274-275). Conplainant stated that an inference
of fraud against the shareholders was created because the
external auditors did not see a clear picture of activity. (Tr.
274-275). Conmpl ai nant believed deception such as framng a
prepai d insurance adjustnent so that it does not hit the bottom
line, or an attenpt to not let the auditors find out about
sonmething, could result in a flawed opinion rendered by the
auditors which would affect the SEC 10-K filing, and thus
decei ve stockholders in that regard. (Tr. 275-276).

Conpl ai nant stated he holds an undergraduate degree in
accounting and is certified as a CPA (Certified Public
Accountant) and CIA (Certified Internal Auditor) in Oklahoma.
(Tr. 22). Conpl ai nant expl ai ned the CPA designation indicates
only having passed the CPA exam nati on. A license is required
in addition to the CPA designation to perform certain
engagenent s. (Tr. 134). Conpl ai nant stated he was certified
but unlicensed in lahona. (Tr. 138). Conpl ai nant stated he
put his CPA designation on the resume he submtted to
Respondent, a Texas conpany, although he was not a |icensed CPA
in Texas. (Tr. 135).

Counsel for Respondent poi nted out t hat the Texas
Cccupati onal Code does not allow persons not certified under the

Texas code to use the designation of “CPA” (Tr. 136-137).
Conpl ai nant testified he was not aware of that |aw, but does not
hold hinself out as a “Texas CPA.” (Tr. 137). \Wen inforned by

Counsel that the Oklahoma Board showed his |icense as revoked

not inactive, Conplainant stated he did not know why the Board
showed a revoked license, but he would find out. (Tr. 138-139).
He further stated he never received notice from the Gklahoma
Accountancy Board that his certification was revoked. (Tr.
236) . Conpl ai nant stated he believed the address comunicated
to Respondent’s Counsel by the Gklahonma Accountancy Board was
one used by his ex-wife. (Tr. 247). He had assuned that he had
not been contacted by the Board in sonme tinme because his |license
was inactive. (Tr. 248).

Conpl ai nant testified he was out of work for approximtely

ei ght weeks before securing another job. (Tr. 127). He thus
al l eges he sustained an economc |oss of about $20,000.00 (50
hours per week x $50.00 per hour x 8 weeks). (Tr. 128).

Conpl ai nant additionally stated he filed this action in good
faith. (Tr. 128).
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Sal vatore Nicotra

M. N cotra testified at formal hearing. (Tr. 281). He is
a certified public accountant and holds a Bachelors degree in
accounti ng. (Tr. 282). He has experience in public accounting
and private industry, and is in good standing with the Texas
Boar d. (Tr. 283-284). He worked for Respondent from Novenber
2004 through March 2005, as the assistant controller. (Tr. 283-

284). He also worked wth Respondent’s controller, M.
Mashi nski at a forner enployer, Duke Energy, for about a year.
(Tr. 288-289). He stated he was hired by M. Mashinski,

Respondent’s controller, for both jobs. (Tr. 307).

He testified that during the tinme he worked for Respondent,
the accounting departnment was busy and he worked |ong hours
i ncludi ng weekends. (Tr. 284-285). The office space was
i nadequate and crowded. On an occasion, sonme accountants had to
share a desk. (Tr. 285). He stated he was aware Conpl ai nant
was noved into the file room but did not believe it was because
Conpl ai nant was being discrimnated against. He thought it was
a result of the crowded conditions. (Tr. 287). He did not
observe any mstreatnent or discrimnation against Conplainant
by M. Streeter, M. CGuthrie, or M. Mshinski during the tine
he worked for Respondent. (Tr. 295). He was not aware that M.
Mashinski or M. Quthrie had stopped talking to Conplainant.
M. N cotra stated that he spoke with Conplainant while he was
stationed in the file room (Tr. 297-298).

M. Ncotra was interviewed by M. HIl wth the Locke,
Lidell, and Sapp law firm as part of the investigation. (Tr.
288, 296, 387). M. HIl asked him not to discuss the

investigation as it was ongoing. (Tr. 296).

Concerning Ms. Mashinski, M. N cotra testified he had not
“observed anything about her to be dishonest, or show ng any

kind of lack of integrity.” (Tr. 288). He never had any
question about her integrity or character, and any debate wth
auditors over grey areas in accounting was honest. (Tr. 289).

Additionally, he did not observe the environnment to be secretive
or observe anything that would cause himto be suspicious of the
way the controller discharged her duties. (Tr. 293). He did
not observe any conscious attenpt to hide things from the
auditors, nor was he instructed by the controller or anyone el se
to be |l ess than open and honest with the auditors. (Tr. 294).

-13-



M. N cotra testified he was aware that Conplainant had
many discussions with the controller concerning the prepaid
i nsurance account because his office was next door to the
controller. (Tr. 289-290). He was informally asked to join a
di scussi on between Conplainant and M. Mashinski concerning the
account. (Tr. 289). He opined that Conplainant did not exhibit
expertise of what he was doing. (Tr. 290-291). M. Nicotra
al so explained to Conplainant how to reconcile the account, and
stated that Conpl ai nant seened to understand after hi s
conversation. (Tr. 291-292).

M. N cotra stated he did not wtness any suggestion by the
controller that insurance expense be noved into an inappropriate
category, or any other inappropriate recomendation. (Tr. 291).
M. N cotra also stated that he had no know edge of what the
controller may have said outside of his presence. (Tr. 299).

Carl a Mashi nsk

Ms. Mashinski testified at formal hearing. (Tr. 309). She
has held the position of controller with Respondent from April
5, 2005 through the present day. (Tr. 315-316). She holds a
Bachelor’s degree in accounting and an MBA, graduating wth
honors, and has over twenty years of experience. (Tr. 415-416).
She is not an internal or external auditor, but has been
involved in several audits as the representative of conpanies
bei ng audit ed. (Tr. 313). She further testified that her
integrity had never been questioned prior to the allegations by
Compl ai nant. (Tr. 419).

Ms. Mashinski testified that Respondent is in the oi

service industry. They own supply vessels that take supplies
and people to and fromdrilling rigs. (Tr. 337). The majority
of Respondent’s assets are vessels at sea. (Tr. 338).

Respondent’s corporate office is in Houston, and has field
of fices in Scotland, Norway, Singapore, Brazil and Mexico. (Tr.

337). Respondent’s board of directors is conpiled of six or
seven nenbers who are located in different cities. (Tr. 337-
338) .

Ms. Mashinski testified that when she began working for
Respondent, the accounting departnent was shorthanded and the
conpany | acked accounting capabilities, which she attributed to
a lack of |eadership fromthe former controller. (Tr. 420-421).
The first year Respondent was required to conmply wth the
Sar banes- Oxl ey  Act was 2004, which  was a significant
undert aki ng. (Tr. 421). Sar banes- Oxl ey dictates that internal
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controls are to be in place, but does not outline details

concerning such controls. Therefore, the standards for other
conpani es, accounting firms, the PCAOB (Public Conpanies
Accounting Oversight Board), as well as Respondent were

evolving. (Tr. 421-422).

As she was in need of assistance wth Sarbanes-Oxl ey
related work, M. Mashinski sought referrals from business
associates to sonmeone who may be interested in performng such
wor K. (Tr. 423). She net and interviewed Conplainant via
tel ephone and he faxed his resune. (Tr. 340-341, 425). MVs.
Mashi nski testified that she was inpressed with Conplainant’s
desi gnations of CPA and CI A but was concerned about his |ack of
experience wth Sarbanes-Oxley and that he had not worked in a
corporate environnent since 1998. (Tr. 424). She assuned from
the CPA designation on the resunme that Conplainant was a
licensed certified public accountant in good standing in Texas.
(Tr. 426).

Ms. Mashinski testified that Conplainant was engaged as a
contractor at a set rate for a time period to coordinate SOX
activities. (Tr. 341). She further stated that if she had
known Conpl ai nant was not a CPA, she still may have hired him
but woul d have had a nore formal interview process, and may have
| ooked at nore candi dates. (Tr. 427). Conpl ai nant was paid by

a wolly owed subsidiary who paid all of Respondent’s
enpl oyees. (Tr. 348). He owned his own conputer, but was given
access to other supplies needed to perform his duties. (Tr.

349). He originally had a conpany phone at his desk, was given
access to the conpany [network] server, and was assigned an e-
mai | address on Respondent’s system (Tr. 349).

Ms. Mashinski testified that within the first nonth of his
engagenent, Conplainant inquired as to why an internal audit
director position did not exist within the conpany. (Tr. 342).
She infornmed himthat historically the conpany could not justify
the expense of such a position, but that could change in the
future. (Tr. 343).

She testified that she and Conpl ai nant had | unch on January

10, 2005, at Conplainant’s request. (Tr. 347, 428). They
spoke about a potential position in an internal control and
audit capacity. (Tr. 343-344). No position of that nature

existed at the tine she and Conplainant had | unch. (Tr. 429).
She further infornmed Conplainant that she was not the decision
maker for this position, but M. GQuthrie and the audit commttee
woul d rmake such a decision. She stated Conplainant was
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concerned that his contract role did not provide sufficient
exposure to the decision nakers, and asked what he could do to

obtain nore exposure. (Tr. 344-345). She followed up their
conversation wth an e-mail in response to Conplainant’s
inquiry. (Tr. 344-345). The e-mail listed three tasks. She

has no know edge if Conplainant conpleted the second and third
itens. (Tr. 431-432).

The topic of Conplainant’s hourly wage was al so discussed
during their |unch. (Tr. 345). Ms. Mashinski testified that
when Conpl ai nant was engaged, he wanted $60.00 per hour, but
they had agreed to a rate of $45.00 per hour to start, and
agreed to reassess the rate after Conplainant had “gotten over
the learning curve.” (Tr. 345). Conpl ai nant rem nded her of
the original conversation at |unch, and she agreed to discuss
the matter with M. Guthrie. (Tr. 345-346). She discussed the
matter with M. Qthrie, and Conplainant was given a $5.00 per
hour increase in his hourly rate within a few days after January
10, 2005. (Tr. 346-347, 430). However, M. Mashinski testified
she did not agree that Conplainant “got up over the |earning
curve and deserved that raise.” (Tr. 347). She stated “in ny
m nd, Sarbanes-Oxley people were in high demand, and | thought
at least $5.00 was at least a cost of living [raise].” (Tr.
346) . She additionally stated she thought Conplainant had sone
“short fallings in his performance.” (Tr. 347).

Ms. Mashinski testified during the period of time the
auditors were in the office, she did ask that her door be cl osed
during private conversations. However, she disputes that there
was a “hush-hush tone” around the external auditors. (Tr. 352).
She explained that her office was directly across the hall from
the auditors and they were constantly asking questions and
interrupting, even when she was having a conversation wth
soneone el se. (Tr. 352-353). Therefore, she felt it necessary
to close the door to proceed uninterrupted. (Tr. 353).

Ms. Mashinski explained that external auditors do not
exam ne 100% of a conpany’s financial transactions during an

audit. In reaching an opinion, they do testing on a sanpling of
i nformati on. If sonmething in the sanpling indicates nore
testing or investigation is needed, the itemis further pursued.
(Tr. 324). The auditors nust rely upon the honesty of the
conpany to sonme extent, but they do independent verification as
wel | . (Tr. 325). She agreed if a know edgeabl e person wthin
an organi zation represents to an external auditor that a control
was in place when it in fact was not, it could be considered
di shonest . (Tr. 311). She further stated that such a
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m srepresentation may or may not affect the attestation of the
audi tor concerning SOX conpliance, depending upon whether there
were conpensating controls in place, and whether the anmount at
i ssue was material. (Tr. 311).

Ms. Mashinski described the “controller checklist” as a
list of tasks that accountants were required to conplete during
the [period end] accounting close process. (Tr. 353; EX-11; EX-
12). She instituted the checklists as part of an effort to
introduce nore structure to the period end closing process.
(Tr. 473). As additional itens which needed to be acconplished
were identified, the checklist was wupdated to include those
itemns. (Tr. 473-474). To her know edge, there 1is no
inmpropriety in signing the checklist sone time after the task
was conpleted, as long as the task was in fact conpleted. (Tr.
474- 475) . She agreed that, ideally, the checklist would be
signed-off at the same tinme the process was perforned, but such
was not required by Sarbanes-Oxley, which requires only that

internal control over financial reporting be in place. (Tr.
354- 355). She agreed that sone itens on the checklist are
related to “audit control,” which was an insignificant step in
the overall picture. (Tr. 356-357). Ms. Mashinski did not

recall a tinme when external auditors indicated that although the
process was done, the list was not signed-off. (Tr. 355-356).

Ms. Mashinski testified that when the SOX work “started on
the wind down,” she inquired if Conplainant was interested in
ot her projects, and he indicated he was. (Tr. 350). She then
assigned Conplainant the task of preparing [reconciling] the

prepai d insurance account. (Tr. 358). She stated Conpl ai nant
anal yzed the account over approximately two weeks, and
approached her daily with a different nunber. She woul d give

addi ti onal guidance and he would do nore work on the account.
(Tr. 358). She stated that both Conplainant and M. Whba, an
external auditor, came up wth multiple versions of the
anal ysi s. (Tr. 358- 359). At one point, M. Whba's
reconciliation suggested a reduction to expense of $248, 539.00.
(Tr. 454-455; JX-14). Ms. Mashinski testified that M. Whba
brought the matter to his nanager, who ultimately cane up wth
the final nunber, which was the same as she had cal cul ated.
(Tr. 359-360).

There was no proposed audit adjustnent by Ernst & Young
after their final analysis of the account. (Tr. 458). At sone
point, M. Whba proposed an adjustnent of about $60,000.00
because the policy period ends on February 20'", but Respondent
anortized the premunms over the twelve nonths of March through
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February. However, the adjustnent was not nmde at the
suggestion of M. Quthrie, and the auditors passed on the entry
as immaterial. (Tr. 459-460).

Ms. Mashinski recalled the neeting between herself, Sal

Ni cotra and Conpl ai nant. She stated it was a theoretical
di scussion for the purpose of guiding Conplainant on anal ysis of
the prepaid insurance account. It was held toward the end of

the two-week period during which Conplainant analyzed the
account, and it was obvious to her that Conplainant had not
understood her input. (Tr. 360).

She testified that at some point, Conplainant approached
her with an adjustment nunber of roughly $200, 000.00. (Tr.

361). She stated she is aware of Conplainant’s allegation, but
made no suggestion of what to do wth the $200,000.00
adj ust nent . (Tr. 361). She testified that she never told

Conpl ainant not to give information to the auditors concerning
the prepaid insurance account, and has no know edge of the
conversation about which Conplainant is making the allegation
concerning the prepaid insurance account. (Tr. 362-363). MVs.
Mashi nski stated that she did not tell anyone at any time not to
give information to the auditors. (Tr. 503).

Concer ni ng t he non- f uncti onal account listing, MVs.
Mashi nski explained that, in this context, the term *“non-
functional currency” is any currency other than the primry
currency of the entity. (Tr. 363). One hundred percent of
Respondent’s revenue is currently derived from foreign sources.
(Tr. 364). Conpl ainant created the non-functional currency

accounts list at her direction, she believed in January 2005
(Tr. 364-365; JX-13). The purpose of the list is to ensure that
all non-functional currency accounts have been addressed and
reval ued. Therefore, the list cannot be addressed prior to the
end of the accounting period being closed. (Tr. 372).

She testified that the designation on the docunent of
“Decenber” indicated that the docunent related to Decenber 2004
activity, not that the review of the docunent or accounts

occurred in the nonth of Decenber. (Tr. 373). To be accurate,
the account |ist could not be prepared until after the end of
the period. (Tr. 374). She further testified that when

Compl ainant originally presented the non-functional accounts
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list to her, supporting detail was attached which showed the
accounts had been re-neasured. (Tr. 471). The original report
was dated January, and she asked Conplainant to change the date
to Decenber because it related to Decenber activity. (Tr. 471-
472).

Ms. Mashinski testified that she nmet with Conpl ainant and
Rany Wahba. At the neeting, M. Whba indicated he needed the
non-functional currency account listing along with other itens.
(Tr. 368). Ms. Mashinski did not recall representing to M.
Wahba that there was a signed copy of the docunment on file.
(Tr. 368). She also did not recall if Conplainant or M. Whba
gave her the docunent, but acknow edged signing the docunent
mar ked as Joint Exhibit 13 or a replica of it. (Tr. 369). She
stated she now knows that the docunent bore a “1" from M.
Wahba, which she may have signed “when | got the original back.”
Ms. Mashinski further expounded “that doesn’t nmean that | didn't
review it.” (Tr. 370). She gave the docunent to M. Whba
within a day or two after his request. (Tr. 370-371).

Ms. Mashinski testified that she was now aware of the
software feature allowi ng nmanual override of currency exchange
rates, but was not when Conplainant raised the issue. (Tr.
376) . She believes it is a standard optional feature of the
Great Plains software utilized by Respondent. (Tr. 465). The
feature was brought to her attention by Conplainant in January
2005, after their lunch neeting. (Tr. 383-384). Ms. Mashi nsk
testified she did not tell Conplainant that she did not want the
external auditors to know about the manual override feature.
(Tr. 380, 470).

She agreed that the foreign currency override feature had
the potential to affect the integrity of currency valuation if
conpensating controls were not in place, but stated that
Respondent did have conpensating controls in place. (Tr. 378).
Respondent’s internal review and evaluation of i nt ernal
processes which was prepared in January 2005, docunented that
foreign currency transactions were adjusted in the bank
reconciliation process. (Tr. 467-468). Conpl ai nant had access
to this report. (Tr. 468). M. Mashinski further testified she
believed that Ernst & Young would have known about the feature
of the software based on their five-year audit history wth
Respondent. (Tr. 469).
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MVs. Mashi nski | earned about Conmplainant’s allegation
concerning the manual override feature when she was interviewed
during the investigation. (Tr. 382). She heard Conpl ai nant had
communicated with Ernst & Young concerning the four issues
raised, and that Ernst & Young approached Respondent’s audit
commttee. (Tr. 384-385). The audit commttee, a subset of the
board of directors, then engaged the law firm of Locke, Lidell
and Sapp, to do a full investigation. (Tr. 385-387).

Ms. Mashinski testified that she was interviewed on
Saturday, WMarch 5, 2005, by Geg HIll, a forensic accountant
with the Locke, Lidell and Sapp law firm (Tr. 387). The day
before the interview she was told by M. Guthrie that
al l egati ons had been made, but he stated he could not elaborate
on the allegations. (Tr. 389). At the interview, she went
t hrough each of the allegations, and was told the source of the
al | egati ons. She stated she did not know Conplainant had nade
al | egations against her until the interview (Tr. 389). MVs.
Mashi nski testified she was later told by M. CQuthrie that she
was cleared of all allegations, which she confirned with M.
HIll and the audit commttee. (Tr. 392). She requested a copy
of the report but it was not provided to her because of the
attorney-client privilege. (Tr. 394).

V5. Mashi nski testified that she conpletely stopped

speaki ng to Conpl ai nant after hi s t esti nony in t he
i nvestigation. (Tr. 397). She stated she believed he nade
false allegations against her and she was afraid that anything
she may say would be m sconstrued. (Tr. 315). She further

stated that she considered the allegations to be defamatory of
her character and integrity, and it was an extrenely stressful
time for her. (Tr. 435-436). However, she was not trying to
di scrimnate against Conplainant when she stopped talking to
him (Tr. 444).

The Mnday after she was interviewed, she was told by M.
Guthrie that Conplainant would be reporting to him (Tr. 397,
437). At the tine, the Sarbanes-Oxley process was w ndi ng down,
but there was still Sarbanes-Oxley related work being done.
(Tr. 438).

Ms. Mashinski verified that Conpl ainant was noved into the
file room within a week after his testinony. (Tr. 398). She
testified office space was extrenely |limted at that tinme. (Tr.
441) . After Conplainant was noved, two consultants who worked
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on the 10-K filing were noved into his prior work area. (Tr.
442). She worked closely with the consultants, so it nade sense
to have them in that work area which was across the hall from
her office. (Tr. 443).

It was M. GQutherie' s decision to nove Conplainant’s work
| ocation. (Tr. 398). No one had previously used the file room
as an office. (Tr. 398). She stated that after Conplai nant
left, a contractor nanmed Steve Lawrence occupied the file room
as an office for two to three nonths, and was content to do so.
(Tr. 402-403, 443). M. Lawence, a CPA, was hired as an
enpl oyee and now has an office. (Tr. 403).

Ms. Mashinski testified that Conplainant’s association wth
Respondent ended on April 22, 2005. (Tr. 403). She stated it
was M. GQuthrie’'s decision to discontinue his services as
Conmpl ai nant’ s contract was at an end. (Tr. 403-404). However
she was not present during any conversation between Conpl ai nant
and M. Quthrie. (Tr. 404).

Included in Respondent’s SEC 10-K filing is nmanagenent’s
assessnment of internal controls wupon which the independent
auditors render an opinion. (Tr. 406). M. Mshinski testified
that Ernst & Young issued a clean (audit) opinion on April 26,
2005, regarding Respondent’s financial statenents included in
its anmended SEC 10-K filing. (Tr. 405). After issuance of the
10-K report, the audit conmttee chose to replace Ernst & Young
as the conmpany’s auditors. (Tr. 413).

Included in Respondent’s 10-K filing in notes to
consolidated financial statenents, under item 9 entitled
“changes in and disagreenents with accountants on accounting and
financial disclosure,” is item9A which states:

“As a result of these material weaknesses, the
Conmpany’s Chief Executive Oficer and Chief

Financial Oficer have concluded that . . . the
Conmpany’s disclosure controls and procedures
were not effective.” (Tr. 406; CX-1, pp. 48
62) .

Ms. Mashinski testified that she was intimately involved in
the preparation of the 10-K and 10-KA reports. (Tr. 484). The
report identified three nmaterial weaknesses in internal control.
(Tr. 485). She agreed that Respondent’s managenent “stated that
their disclosures, controls and procedures were not effective.”
(Tr. 406). Managenent’s report identifies weaknesses related to
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the “financial statenent close process,” and “insufficient
controls over . . . amounts owed to third parties denom nated in
non-functional currencies.” (Tr. 407-408; CX-1, pp. 63). The
report defines material weakness as “a control deficiency, or
conmbi nation of control deficiencies, that result in nore than a
remote likelihood that a material msstatenment of the annual or
interimfinancial statenments will not be prevented or detected.”
(Tr. 409-410; CX-1, p. 63). However, she testified that the
weaknesses identified in the 10-K report are not related to
al l egations by Conplainant. (Tr. 491-492).

Ms. Mashinski testified that the first material weakness
identified, the financial statement close process, was related
to audit adjustnments proposed by Ernst & Young after the books
were cl osed. The adjustnents were ultimately included in the
publ i shed financial statenents. (Tr. 485-486). Those entries
were unrelated to any of the four allegations raised by
Compl ai nant. (Tr. 486).

The second material weakness identified had to do with the

re-measure of foreign currency accounts. MVs. Mashi nski
testified that this issue was in relation to Financial Standards
Accounting Board pronouncenent nunber 52 (FASB-52). She

explained that whether a re-valuation difference due to
fluctuations in currency exchange rates is capitalized as a
bal ance sheet itemis determ ned by whether the itemis expected
to be realized as a cash transaction in the inmrediate future

If the itemw Il be “cash-settled,” the exchange rate difference
must be recognized on the profit and | oss statenent as incone or
expense. (Tr. 489). However, if it is “permanently invested,”

meaning the transaction is not expected to result in a cash
transaction, it is capitalized as a balance sheet item (Tr
489-490). She stated that this issue is unrelated to any of the
four allegations raised by Conplainant. (Tr. 490).

Ms. Mashinski further explained the third material weakness
concerned only classification of tax in Brazil as either an
oper ati onal expense as opposed to an incone tax. (Tr. 490-491).
Therefore, none of the internal control weaknesses identified in
the report are related to the four areas of concern raised by
Compl ainant. (Tr. 491-492). She testified she does not believe
she has conmitted any illegal act with regard to any of the
issues identified by Conplainant. (Tr. 494).
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The 10-K report also identified the cause of the weaknesses
as a lack of ®“accounting and tax resources in terns of size,

t echni cal experience and institutional know edge due to
unusual ly high levels of personnel turnover.” (Tr. 410; CX-1,
p. 63).

Ms. Mashinski stated Conpl ai nant was “good at taking a task
and conpleting it” but fell short of the |eadership role she had
envi si oned. (Tr. 445). She testified Conplainant was “very
hard headed about his conclusion,” and had a tendency to create
pr obl ens. (Tr. 445). From her observations, she thought he
| acked managenent skills and junped to concl usions. (Tr. 446).
At a nmeeting of the audit commttee, an Ernst & Young auditor
expressed concern that Sarbanes-Oxley work would not be tinely

conpl et ed. (Tr. 449). In response, M. Pierce, Respondent’s
former CFO, was brought in to do work on Sarbanes- Ol ey. MVe.
Mashi nski testified that she had envisioned Conplainant as
filling that role. (Tr. 449-450). Conpl ainant was resistant to

suggestions made by M. Pierce, and she felt she had to nediate
between the two. (Tr. 450). M. Pierce left after two or three
weeks. (Tr. 451).

M. Mashinski testified that she is acquainted with Vicky
Gregorcky at UHY Mann Frankfort. (Tr. 404).

Ms. Mashinski testified that Anthony White was hired by
Respondent as internal audit director in July 2005. (Tr. 477,
479) . The board of directors authorized the position in My
2005. (Tr. 478-479). Ms. Mashinski stated M. Wite is the
type of person that she had hoped to bring on to do the
Sar banes- Oxl ey work. He brought in a consultant for about two
weeks during internal testing, but does nobst of the internal
audit work hinmself. (Tr. 479). She interviewed M. Wite prior
to his hire, and works with him on a regul ar basis. (Tr. 481).
Pl acenment agenci es wer e utilized to find candi dat es.
Advertising for the position began in late May or June 2005.
(Tr. 482).

Ed Guthrie
M. Quthrie testified at formal hearing. (Tr. 505). He
holds a Bachelor of Arts degree in economcs and political

science, and an MBA in finance. (Tr. 506). M. Guthrie has an
extensive work history dating from the late 1960's, including
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positions as chief financial officer. (Tr. 506-507). He began
wor king for Respondent as CFO in July 1999, and has held the
position of Secretary-Treasurer. (Tr. 507).

M. Qithrie stated he has observed M. WMashinski and her
work and has found her to possess an “extrenmely high quality”
work ethic, and a high level of integrity and honesty. (Tr.
508) . At no tinme did M. GQuthrie observe an atnosphere of
secrecy in Ms. Mashinski’'s departnent. (Tr. 534). He stated he
raised the issues of information flow and cooperation with the
audit partner of Ernst & Young because Respondent had a “whol e
new staff of people” and he was concerned that they may not know
or understand questions posed to them (Tr. 534-535). However,
no problens were ever brought to his attention. (Tr. 534).

M. GQuthrie stated SOX conpliance is the ultimte
responsibility of the board of directors and hinself as CFO
Because he had other responsibilities, M. Mashinski was charged
with conpliance with Sarbanes-Oxley Section 404. (Tr. 509).
The Section 404 conpliance process began in md-2004, Sirius
Sol utions was brought in to docunent internal control processes.
(Tr. 509). Conplainant was retained to assist with the process.
(Tr. 509). M. Quthrie stated the term of Conplainant’s
contract was through conpletion of the Section 404 conpliance
process. (Tr. 541).

After the docunentation stage was conplete, UHY was brought
in to perform testing of the internal processes because SOX
prohibited the sanme firm who docunented the processes from
perform ng the testing. (Tr. 509). Compl etion of those steps
was necessary to conplete nmanagenent’s representation @ of
Respondent’ s conpliance wth Sarbanes-Oxley Section 404. (Tr.
509). After those steps were conpleted, Ernst & Young as the

i ndependent ext er nal audi tors, assess managenent’ s
representations. Ernst & Young then issued an opinion on the
financial statenments, including an assessnent of internal

control, which was eventually filed as part of the 10-K filing,
to conmply with Sarbanes-Oxley. (Tr. 509-510).

M. Quthrie recalled that M. Mshinski had lunch wth
Conpl ai nant around January 10, 2005. (Tr. 511). He was told by
Ms. Mashinski that she and Conplai nant discussed a nunber of
remaining itenms to be conpleted, and Conplainant had inquired
with regard to future opportunities with Respondent and how he
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shoul d denonstrate his abilities. She indicated that she would
respond. (Tr. 511-512). Complainant’s rate of pay was also
di scussed, and was subsequently increased by $5.00 per hour.
(Tr. 512).

M. Quthrie testified that he and Conplainant net on
February 16 or 17, 2005. (Tr. 512, 513). Conpl ai nant i nquired

about future opportunities wth Respondent. M. CQuthrie told
Conmpl ai nant that there were no opportunities wth respect to an
audit position. Respondent was in the process of defining a

position, and the position had to be approved by the board of
directors, which was scheduled to neet in May 2005. (Tr. 512).
M. Quthrie further testified he made it clear to Conplainant
that no position would be available at the end of his contract
peri od. (Tr. 513). M. Quthrie also rem nded Conplai nant of
his commtnment to remain through the end of the Section 404
conpliance process as Conplainant indicated that he needed to
seek future enploynent iif there was nothing available wth
Respondent. (Tr. 513-514).

M. Quthrie testified that prior to his know edge of the
all egations, the Ernst & Young audit partner reported to the
audit conmttee and hinself that Conplainant was not “getting
the job done.” The auditor recomrended that further resources
should be brought in to conplete the work tinely. Respondent
then brought in M. Pierce. (Tr. 567).

M. CQuthrie testified that he learned of the law firm
i nvestigation on Saturday, February 26, 2005. He received a
call fromthe president of the conpany who indicated he had been
informed by the chairman of the audit conmttee and chairman of
the board that allegations had been nade against M. Mashinski.
(Tr. 517). When asked if the audit conmittee considered only
Conpl ainant’s allegations, M. CGuthrie testified that he was not
privy to the conversation between the audit partner (of Ernst &
Young), and the audit commttee. (Tr. 558-559).

M. Guthrie stated it was his understanding that
Conmpl ai nant nade the allegations to Ernst & Young, who then
brought them to the board. (Tr. 521-522). Ernst & Young did

not have supervisory authority over Conplainant. (Tr. 522).
Ernst & Young currently provides tax advice to Respondent. (Tr.
540) .
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The follow ng week a board of directors neeting was held in
New York at which the matter was discussed with the audit
commttee and they were advised that an investigation would take
pl ace. (Tr. 518). M. Guthrie stated he and M. Streeter, the
president, nmet wth the investigating law firm (Tr. 518).
They were not advised of the allegations, but were advised they
needed to provide information and access to conpany personnel
for the investigation. (Tr. 519). He did not tell M.
Mashi nski what the allegations were prior to her neeting wth
the investigating law firm (Tr. 519).

M. Quthrie stated he then coordinated interviews of

conpany personnel with the law firm He was advised of the
specific allegations when he was interviewed, which was the day
before M. Mashinski was interviewed. (Tr. 520). Wen he

received details of the allegations, M. GQGuthrie stated he
realized the allegations had been nmade about a week after his
nmeeting wth Conpl ai nant. (Tr. 521). He reported this
observation to the president and the audit commttee. (Tr.
521).

He was told by Locke Lidell, the investigating law firm
that they were going to tell persons interviewed that the
investigation was confidential, and they should not talk to
anyone about it. (Tr. 532).

M. CQuthrie testified that Ernst & Young intensified its
scrutiny because of the allegations. (Tr. 524). Because of the
al l egations, Ernst & Young informed M. Quthrie that he was then
the responsible party to supply information and coordinate the
work. (Tr. 523). Formerly, the controller was the responsible
party for this function. (Tr. 523). Respondent’s 10-K could
not be filed until the investigation was conpleted. (Tr. 523-
524) .

After he learned of the allegations, M. CQuthrie asked his
outside counsel and the law firm hired to investigate, if he

should renpbve M. Mashi nski’s supervisory authority over
Conpl ai nant . (Tr. 525-526). He received permssion from
counsel, and wthin a day or tw, M. GQuthrie inforned

Conmpl ai nant that he would be reporting to him (Tr. 526-527).
Prior to the allegations, Conplainant and Ms. Mashi nski appeared
to have a close working relationship. (Tr. 528).
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M. CQuthrie testified that there was still Sarbanes-Oxl ey
related work to be done at the tine he assuned supervision of
Conpl ai nant . (Tr. 428). He also felt that Respondent had nade
a verbal commtnent to Conplainant to keep him through the
Section 404 conpliance process. (Tr. 530). He assigned
Conmpl ainant to conplete the three itens listed in the February
6, 2005 e-mail to Conplainant from Ms. Mashinski. The first
item listed, “current assessnment of neeting SOX requirenents
2004,” was to be Conplainant’s first area of concentration.
(Tr. 529; JX-10). M. CGuthrie surmsed that the itens listed in
Ms. Mashinski’s e-mail were sufficient to keep Conplainant fully
occupi ed through the end of the process. (Tr. 529-530).

He stated Sarbanes-Oxley work was w nding down at that
poi nt, although Conplainant still remained busy and billed forty
hours a week. (Tr. 531). Conmpany staff, M. CQuthrie, and the
external auditors were all working on financial and 10-K aspects
of the year end closing cycle. (Tr. 532). M. CGuthrie and
Conpl ai nant had several neetings during this period, and had
nore contact concerning work than they had prior to M. CQuthrie
assum ng supervision of Conplainant. (Tr. 530, 533). M.
Guthrie further testified that he told Conplainant *good
nmorning’ every norning as he passed Conplainant on his way to
get coffee. (Tr. 531).

M. Quthrie testified that he observed Ms. Mashinski to be
under trenendous stress after the allegations were revealed.
(Tr. 527). He knew that M. Mashinski ceased talking to
Conmpl ai nant, and he “didn’t have an issue wth that.” (Tr.
533). He also stated that he did not notice any difference in
the way M. Deremer was treated by others. (Tr. 534).

M. CQuthrie stated he nade the decision to relocate
Compl ainant’s work area to the supply room (Tr. 535). There
were two contract people comng in to assist in conpletion of
the 10-K filing, who needed to be located contiguous to M.
Mashi nski’s office. They were noved into the space previously
occupi ed by Conplainant the day follow ng his nove. (Tr. 535-
536). M. CQuthrie testified that he told Conplainant his reason
for the nove was the other consultants being brought in. (Tr.
546) .
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M. Guthrie further stated that the office was very crowded
at that tine and there was no other place other than the supply
room to put Conplainant. (Tr. 535-536). After Conplainant’s
departure, a contract accountant occupied the supply room space
for about three nonths until the office expansion was conplete.
(Tr. 537).

M. Qithrie testified that the investigation by the |aw
firmlasted approximtely three weeks, and Conpl ai nant was noved
in the mddle of the investigation period. (Tr. 554). After
Conmplainant’s nmove, M. Quthrie stated he assisted Conplai nant
in running a wire for internet access over a wall. (Tr. 538
566- 567) .

M. CQuthrie stated that April 22, 2005, was Conplainant’s
| ast day with Respondent. He told Conplainant that “the 404
process . . . had been conpleted, and . . . that should be his
| ast day.” (Tr. 541). M. Quthrie further stated he does not
remenber being on the phone, as Conplainant had testified,
during their last encounter. (Tr. 541). M. Quthrie asked
Complainant if the other itenms listed in Ms. Mashinski’s e-nmai
had been conpl et ed. (Tr. 541-542). He stated Conplainant told
him they were on his desk. (Tr. 542). However, M. Cuthrie
testified, to his know edge, those itens were never found in the
itens on Conplainant’s desk. (Tr. 542).

M. Quthrie testified that on May 18, 2005, he submtted an
organi zational plan at a neeting of the board of directors which
addressed several issues, including an internal audit position
(Tr. 514-515; JX-20). Wen asked by Respondent’s counsel: “did
the interview process for that job start before or after My
18'"?” M. Guthrie responded: “it started after May 18'".” (Tr.
515).

Respondent ultinmately hired Anthony Wite for the interna

audit position, through a third party placenment agency. (Tr.
516). M. CQuthrie stated M. Wiite is extrenely well-qualified
in his opinion. (Tr. 543). He further stated, because

Respondent had just cone through a stressful period, it was
inmportant that a highly qualified person be hired in order to
| end credence to the position. (Tr. 543). He did not believe
Conpl ai nant was qualified for the position, nor did Conplainant
make application for it. (Tr. 544). Conpl ainant’s status as a
CPA and prior representation of hinself as a CPA woul d have been
a consideration in the hiring decision. (Tr. 545).
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M. CQuthrie testified Respondent has a nechanism for
reporting of inproprieties which is outlined on the conpany
websi t e. (Tr. 538-539). However, the first time he |earned
that allegations existed was subsequent to the start of the
investigation by law firm (Tr. 539-540). Anyone can nake a
report via the website, not only enployees of Respondent. (Tr.
566) .

Syl vi a Lanmendol a

Ms. Lanendola testified at formal hearing. (Tr. 568). She
hol ds a Bachel ors degree in accounting and is a certified public
account ant . (Tr. 569). Her work experience is mainly in the
oil and gas industry. (Tr. 569). She has worked for Respondent
for six and a half years. (Tr. 569). She worked as assi stant
controller until 2004 when she began working part-tinme on
special projects. (Tr. 570).

Ms. Lanendol a considers herself a friend of Conplai nant and
had lunch wth him occasionally during his stint wth
Respondent. (Tr. 570). She further testified that he tended to

“bl ow things out of proportion.” (Tr. 576). She believed he
was an enotional person and viewed things negatively in the
sense that he was not being treated “right.” (Tr. 577). She
further opi ned Conpl ai nant had unrealistic expect ati ons
concerning his position and conpensati on. (Tr. 577). She did
not observe anyone “shunni ng” Conpl ai nant after t he

investigation, and she continued to talk to him after the
i nvestigation. (Tr. 580).

She stated she was on the conversion team when Respondent
converted to Geat Plains software in 2001, and she feels she is

“fairly famliar” with the package. (Tr. 570). She was aware
of the manual override feature for currency conversion rates

which was used by the conpany nmainly in two instances. (Tr.
570-571). Exchange rates are typically input daily by
Respondent using information from The Wall Street Journal. The

first instance in which the manual override feature may be
needed is when there is a holiday in the United States, and thus
no rate input for that day, but a systemuser in another country

needs to enter a transaction. The second instance is to input
an actual exchange rate for a particular transaction. (Tr. 571-
572). The feature is rarely used, and she believes it is a
standard feature of Geat Plains software. (Tr. 572). The

feature has been in place since Respondent installed the
software. (Tr. 573).
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Ms. Lanmendola testified Respondent does not rely on the
manual override feature for internal control in that all bank
account activity is reconciled to actual activity in the bank
account for a given nonth. (Tr. 572). Any di screpanci es
bet ween the actual exchange rate for a bank transaction and the
system assigned rate would be caught by the bank reconciliation
process. (Tr. 572).

Ms. Lanendol a opined that the feature would not be a nethod
by which one could commt fraud. (Tr. 573). She stated
Respondent has never hidden the feature from the auditors, and
she finds it hard to believe that Ernst & Young did not know
about the feature. (Tr. 573-574). She did not recal
Conmpl ai nant specifically asking her to denonstrate the feature
for the Ernst & Young auditor, but stated she would not have had
any concern about doing so. (Tr. 574). She testified she did
show Raj Muchim|lli the manual override feature along with many
ot her features of the software. (Tr. 582, 588).

Ms. Lanendol a stated Conplainant told her that he disagreed
with the way the conpany anortized the prepaid insurance. (Tr.
585). She acknow edged he told her that he was not confortable
with the nethod Ms. Mashinski endorsed which he believed would
result in the account being under anmortized. (Tr. 585-586).

Ms. Lanendola testified that she and the other nenbers of
the departnent, including Ms. Mashinski, were extrenely busy and
worked long hours during the period of January through April
2005. (Tr. 574). She did not recall an atnosphere of secrecy
during this tinme or any attenpt by M. Mshinski to hide
anything from the auditors. She further testified that she has
found Ms. Mashinski to possess a high degree of integrity. (Tr.
575) .

During this period the office was “unbelievably crowded,”
Ms. Lanendola testified. (Tr. 578). She recalled that
Conpl ai nant was noved to the supply room She opined that this
nove made sense because the contractors who I|ater occupied
Complainant’s former space needed to work closely with the
controller and herself. (Tr. 579-580). She did not view the
nove as degrading, and stated that M. Lawence used the supply
room of fice space after Conplainant’s departure. (Tr. 580).
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Ms. Lanendola stated she participated in the investigation
performed by Locke Lidell law firm (Tr. 576). She knew there
were allegations but were not told specifically what the

al | egations were. (Tr. 576). She stated she was shocked to
learn that allegations were nade against M. Mashinski. (Tr.
577) .

OTHER EVI DENCE

Complainant’s resune reads “R J. Derenmer, Jr. CPA CA"
The docunment does not state the licensing state(s) or status of
his licenses. (JX-1).

Conpl ai nant asserts “I was the project manager to ensure
@ul f Mark’s conpliance with the Sarbanes-Oxley Act.” (JIX-3, p.
4) .

Conmpl ainant’s statenment to OSHA includes the following: (1)
“The conpany had weekly steering commttee neetings . . .
Mashi nski never told ne the neeting had been cancell ed.
Thereafter, the steering conmmttee never net for the duration of
my tenure with the conpany . . . After testifying, | was no
| onger the POC (point of contact) for the foreign |ocations”
(IX-4, p. 7); (2) “Wiile | was working on the [prepaid
i nsurance] account | thought the [under] anortization anount
total ed about $175,000.00 (at the tine). | tal ked to Mashinsk
and her new assistant controller, Sal N cotra (now a forner
enpl oyee) about the $175, 000.00, and how we could explain it to

EQY . . . Mashinski said to tell E&Y it (the $175, 000.00)
anortization amount was one of the paynents and not relative to
under reporting. | refused because it was a lie.” (IX-4, p
11); (3) Conplainant contends Respondent was notivated to

retaliate against him because his reporting activity threatened
the issuance of a “clean opinion” by the outside auditors, which
in turn would reflect on the conmpany’s 10-K filing with the SEC.
(IX-4, p. 15); (4) Conpl ainant contends he had a reasonable
belief that the controller tried to deceive external auditors
with regard to internal controls in order to secure a positive
audi t opi ni on, and deceived external auditors to avoid
additional [insurance] expense. He contends this activity
constituted fraud against the shareholders in that the val ue of
their stock would be affected both by the anmpbunt of Respondent’s
loss for 2004 and a negative audit opinion issued by the
external auditors. Conplainant contends that the four issues he
encountered would be factors toward issuance of a negative audit
opi ni on. (IX-4, pp. 16-17, 21); and (5) Conplainant stated he
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| earned Respondent had began the interview process to hire his
repl acenent from delLachia (UHY enpl oyee) when he inquired about
enpl oyment with UHY. (JX-4, p. 25).

An e-mail from Ms. Mashinski to Conplainant and copied to
the CFO dated Sunday, February 06, 2005, stated: “As a follow
up to our lunch conversation a couple of weeks ago, it may be
worthwhile for you to conpile a docunent for the Conpany that
provi des:

1. Current assessnent of neeting the SOX requirenents for 2004,

2. Proposal for ongoing SOX mai nt enance, and

3. Arisk assessnent of the conpany.

“I think this would denonstrate your initiative, project
managenent skills and decision making skills. If Ed feels it is
appropriate, he can share with the Audit Commttee.” (JX-10).

The  “Non- Functi onal Currency Accounts” listing dated
“Decenber 2004” contains a signature reading “Carla S
Mashinski” and a circled “1” in the upper left corner. (JX-13).

Joint Exhibit 18 is Respondent’s “statenent of position,”
whi ch cont ai ns t he foll ow ng st at enent s/ assertions by
Respondent: (1) Respondent lists its reporting responsibilities
under Sarbanes-Oxley Act Section 404 as including (a) a report
of managenent on the conpany’s internal controls over financial
reporting, which nust include . . . managenent’s assessnent of
the effectiveness of internal controls and (b) the attestation
report of the public accounting firm who audited the financials.
(JX-18, p. 5); (2) Conplainant’s tinme sheet docunents that he
had lunch with controller on January 10, 2005. (JX-18, p. 6);
(3) Respondent contends Conplainant was not qualified to fill
the role of Conpliance Oficer, for which it hired after
Compl ai nant’ s departure. (JX-18, p. 12); (4) Respondent stated:
“Conplainant also alleges that he was discharged after ‘it
becanme apparent that senior managenent at GulfMark was actively
seeking and interview ng candidates for the position previously
and rnutually discussed as appropriate for my rehire.’
Complainant is mstaken in his belief. @ul f Mark had begun
interviewing for tax accountants, but had not sought or
interviewed candidates for a Conpliance Oficer position :
The interview process for that position did not comence until
after the approval was obtained from the Board of Directors.”
(JX- 18, p. 13).
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Also included in Joint Exhibit 18 is the “Affidavit of
Edward A. GQuthrie” signed July 27, 2005, and “Finance Departnent
— Organi zation Plan” dated May 18, 2005. (JX-18, pp. 17-23, 24-
27). M. CQuthrie’ s affidavit at paragraph 10 states:

“As concerns t he position of Conmpl i ance Oficer,
Conmpl ai nant was never qualified to hold that position.
Further, a plan to hire soneone in the Conpliance Oficer
position was not even submtted to the Board of Directors
Audit Commttee for approval until My 18, 2005. See,
Qul fMark’s Proposal to its Board of Directors on My 18,
2005 where the hiring of a Conpliance Oficer was first
approved (Exhibit 11 [sic] to the affidavit of Edward A
GQut hrie). As of Apri | 22, 2005, the date that
Conmpl ainant’s services were termnated, QlfMark was still
in the early stages of fornulating a job description for
the Conmpliance Oficer position . . . did not begin
interviewing for a Conpliance Oficer position until it
received Board approval to so do, which approval occurred
on or about May 18, 2005.”

(JX-18, pp. 19-20).

M. QGuthrie further states in paragraph 22 “attached hereto
as Exhibit 1 is a true and correct copy of the proposal to
Qul fMark’s Board  of Directors nmneeting on My 18, 2005
establishing that the Board first approved the retention by
seni or managenent of a Conpliance Oficer.” (JX-18, p. 23).

Respondent’s “Finance Departnent - Oganizational Plan”
dated May 18, 2005, states: “W have been interviewng for the
tax and internal control positions since we conpleted the first
guarter 10-Q " (JX-18, p. 18).

Joint Exhibit 19 consists of 19 invoices submtted by
Compl ainant to Respondent for worked perfornmed during weeks
endi ng Decenber 17, 2004 through April 22, 2005. Therefore, the
i nvoi ces cover the 12 weeks imredi ately preceding the law firnis
interview of Conplainant regarding his allegations, and 7 weeks
after the interview For week ending Decenber 31, 2005, only
18.5 hours were bill ed. This week enconpassed the Christms
holiday and seens to be an anonaly. Excl uding week ending
Decenber 31, 2005, the average of hours billed by Conplainant
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prior his interview by the law firm was 53.82 hours per week
The average for the 7 weeks subsequent to his interview was
43. 25 hours per week, a difference of 10.57 hours per week. (JX-
19, pp. 1-19).

A printout of internet inquiry to the Cklahoma Accountancy
Board reports Conplainant’s CPA Certificate/License as “Revoked-
Failure to Register” as of August 20, 1999. (EX-1).

Title 5 Section 901.451 of the Texas OCccupational Code
states a person may not use the designation of “CPA” unless the
person “holds a certificate under this chapter.” (EX-2).

Conmplainant’s Exhibit 1 is Respondent’s Form 10-K/A filing
wth the SEC This anmended form was filed April 26, 2005, and
consists of a nyriad of information about the conpany and its
operations, including the follow ng:

The 10-K report notes “lItem 9A is anended to update
Managenent’s Annual Report on Internal Controls Over Financial
Reporting.” (CX-1, p. 6). It also states that internal contro
weaknesses associated with foreign tax provisions, allowance for
bad debt, and indirect labor costs, were identified by
Respondent’s external auditors in the third quarter (of 2005).
(CX-1, p. 21).

Respondent’s revenue for 2004 was $139 nillion, and it
incurred a loss for the year of $4.631 nmillion. (CX-1, p. 25).
Respondent’s assets total $632.7 nmillion which includes $520.5
mllion in vessels. (CX-1, p. 44).

Concerning currency fluctuations and inflation, Respondent
noted that it was exposed to exchange rate risk because
“substantially all” of its operations are international.
Respondent’s North Sea fleet generated 74% of its total revenue,
primarily denom nated in British pounds. (CX-1, pp. 40, 42).
Respondent also stated that of its $277.5 mllion of outstanding
debt, $168.0 mllion was denominated in US. dollars and the
remai nder of $109.5 mllion was in British pounds. (CX-1, p.
40) .

The “Report of Independent Registered Public Accounting
Firm” issued by Ernst & Young, concludes that Respondent’s
financial statenments fairly reflect its financial position and
results of operations for 2004 (a “clean” accounting opinion on
the financial statenents). (CX-1, p. 43). However, both
managenent’s representation and FErnst & Young identified



mat eri al weaknesses in internal control, related to: t he

fi nanci al st at enent cl ose process, effects of foreign
currencies, and accounting for inconme tax associated with new
i nternational operations. (CX-1, pp. 63, 67). Both parties

identified the cause of the weaknesses as a l|lack of “accounting
and tax resources in terns of size, technical experience and
i nstitutional know edge due to unusually high Ilevels of
personnel turnover.” (Tr. 410; CX-1, pp. 63, 67).

Post-Hearing, Conplainant subnmitted a letter from the
Okl ahoma Account ancy Board dated Novenmber 17, 2006, stating in
pertinent part, that Conplainant’s CPA Certificate No. 8837 was
revoked on August 20, 1999, for failure to renew the
certification. It further states: “M. DeRenmer nust nake
application to reinstate, pay all applicable fees and submt
letters of reference as well as a recent photograph.”?

The Contentions of the Parties

Conpl ai nant contends that he is a covered enployee for
purposes of the Act; he engaged in protected activity;
Respondent knew of his protected activity; he suffered an
unfavorabl e personnel action; his protected activity was a
contributing factor in the adverse job action; and the sane
unfavorable job action would not have resulted absent the
protected activity.

Specifically, Conplainant contends he engaged in protected
activity in that he had a reasonable belief of fraudulent
activity and that he reported such activity to the corporate
controller, external auditors, constructively via the external
auditors to the audit committee of the board of directors, and
to a law firm hired by the audit comittee to investigate
Compl ai nant’ s al | egati ons.

Conmpl ai nant contends his reasonable belief of fraudulent
activity is based on four alleged circunmstances: (1) untinely
“signing-off” of tasks as conpleted, and the addition of itens

to the “controller’s checklist,” an internal control docunent;
(2) Controller’s intention to conceal from auditors a $200, 000
under-anortization of prepaid insurance by reframng the

addi tional balance as a paynment; (3) msrepresentation by the
Controller to an external auditor concerning the tine franme of
exi stence and functioning of an internal control docunent, the

! Conpl ai nant subnmitted supplenental docunentation dated April 2, 2007,

from the Oklahonma Accountancy Board stating his CPA Certificate had been
reinstated.
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“non-functional currency accounts” listing; and (4) Controller’s
instructions to Conpl ai nant to conceal the feature of
Respondent’s software that allowed nanual override of foreign
currency transacti on exchange rates.

Compl ai nant further contends that he has suffered an
adverse job action in that: (1) his assigned work area was noved
to the supply room (2) he was renoved from work related to SOX
and Respondent’s 10-K SEC filing thus reducing his billable
hours; (3) certain conpany personnel ceased conmunication wth
him (4) inconveniences regarding office supplies and equi pnment
necessary to his job were created; (5 he was not considered for
a permanent position nor was his contract renewed; and (6) he
was “blacklisted” wth Respondent and UHY Mann Frankfort
accounting firm

Respondent contends that the bases stated by Conplai nant
are untrue, and even if assuned to be true, were insufficient to
support a reasonable belief of inpropriety. Addi tionally,
Respondent offers the nine defenses listed below, each of which
Respondent contends, defeats one or nore necessary elenents of
Conmpl ai nant’ s cl ai m

(1) Respondent contends that Conplainant may not assert a
cause of action under the Sarbanes-Oxley because he is not a
covered enpl oyee of Respondent.

(2) Conduct reported by Conplainant does not constitute the
conduct covered under SOX of violation of an enunerated statute,
violation of a SEC rule or regulation, nor does it constitute
fraud agai nst sharehol ders.

(3) Respondent contends that Conplainant did not specify as
required by SOX, that the reported conduct violated an
enunerated statute, a SEC rule or regulation, or constitutes
fraud agai nst sharehol ders, or was illegal.

(4) Respondent cont ends t hat Conpl ai nant has not
established that he formed a reasonable belief that Respondent
engaged in the conduct which Conpl ai nant enuner at ed.

(5) Respondent contends that Conplainant’s allegations
cannot constitute protected activity because they fell wthin
his job responsibilities.

(6) Respondent contends Conplainant failed to report his
allegations to a person with supervisory authority as required
by SOX.

(7) Respondent contends Conplainant is not entitled to
recover under SOX as he has not suffered an adverse job action.
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(8) Respondent contends Conplai nant would have experienced
the same enploynent action regardless of his alleged protected
activity.

(9) Respondent contends Conplainant is not entitled to
recover under SOX as he has not suffered any damages.

V. ANALYSI S AND DI SCUSSI ON
A Cedibility

Prefatory to a full discussion of the issues presented for
resolution, it nust be noted that | have thoughtfully considered
and evaluated the rationality and consistency of the testinony
of all witnesses and the manner in which the testinony supports
or detracts from other record evidence. In doing so, | have
taken into account all relevant, probative and available
evidence and attenpted to analyze and assess its cumnulative
i npact on the record contentions. See Frady v. Tennessee Vall ey
Aut hority, Case No. 1992-ERA-19 @4 (Sec’y Cct. 23, 1995).

Credibility of wtnesses is “that quality in a wtness
which renders his evidence worthy of belief.” I ndi ana Met al
Products v. NLRB, 442 F.2d 46, 51 (7th Gr. 1971). As the Court
further observed:

Evidence, to be worthy of credit, nmust not only
proceed from a credi ble source, but nust, in addition
be credible in itself, by which is neant that it shal
be so natural, reasonable and probable in view of the
transaction which it describes or to which it relates,
as to make it easy to believe . . . Credible testinony
is that which neets the test of plausibility.

442 F.2d at 52.

It is well-settled that an adm nistrative |law judge is not
bound to believe or disbelieve the entirety of a wtness’'s
testinmony, but may choose to believe only certain portions of
the testinony. Altenpse Construction Conpany v. NLRB, 514 F.2d
8 16 and n. 5 (3d Gr. 1975). Mor eover, based on the unique
advantage of having heard the testinmony firsthand, | have
observed the behavior, bearing, nmanner and appearance of
W tnesses from which inpressions were garnered of the deneanor
of those testifying which also forns part of the record
evi dence. In short, to the extent credibility determ nations
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must be weighed for the resolution of issues, | have based ny
credibility findings on a review of the entire testinonial
record and exhibits with due regard for the logic of probability
and plausibility and the deneanor of w tnesses.

B. The Statutory Provisions

The whi stl ebl ower provision of Sarbanes-Oxley, set forth at
18 U.S.C. 81514A, states, in pertinent part:

No conmpany with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15
US C 78l), or that is required to file reports under
section 15(d) of the Securities Exchange Act of 1934 (15
US. C 780(d)), or any officer, enployee, contractor,
subcontractor, or agent of such conpany, may discharge,
denote, suspend, threaten, harass, or in any other manner
di scrimnate against an enployee in the ternms and
conditions of enploynent because of any |awful act done by
t he enpl oyee- -

(1) to provide information, cause information to be
provided, or otherwise assist in an investigation
regardi ng any conduct which the enployee reasonably
believes constitutes a violation of section 1341,
1343, 1344, or 1348, any rule or regulation of the
Securities and Exchange Conmmi ssion, or any provision
of Federal law relating to fraud agai nst sharehol ders,
when the information or assistance is provided to or
the investigation is conducted by--

(A) a Federal regulatory or |law enforcenent
agency;

(B) any Menber of Congress or any conmttee of
Congr ess; or

(C a person with supervisory authority over the
enpl oyee (or such other person working for the
enpl oyer who has the authority to investigate,
di scover, or term nate m sconduct)

18 U S.C. & 1514A (a)(1); see also 29 CF.R § 1980.102 (a)
(b)(1).
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Title 18 U.S.C. 8 1514A(b)(2) provides that an action under
Section 806 of the Act will be governed by 49 U S.C. § 42121(b),
which is part of Section 519 of the Wndell Ford Aviation
| nvest ment and Reform Act for the 21st Century (the AIR 21 Act).
See, Platone v. FLYi, Inc., ARB No. 04-154, Case No. 2003-SOX-27
(ARB Sept. 29, 2006). 49 U.S.C. 8§ 42121(b) reads in pertinent
part:

(1) Required show ng by conplainant. The Secretary of
Labor shall dismss a conplaint filed wunder this
subsection and shall not conduct an investigation
ot herwi se required under subparagraph (A) unless the
conplainant nmakes a prima facie showing that any
behavi or described in paragraphs (1) through (4) of
subsection (a) was a contributing factor in the
unfavorabl e personnel action alleged in the conplaint.

(1i) Show ng by enployer. Notw t hstanding a finding
by the Secretary that the conplainant has made the
showing required under clause (i), no investigation
ot herwi se required under subparagraph (A) shall be
conducted if the enployer denonstrates, by clear and
convincing evidence, that the enployer would have
taken the sanme unfavorable personnel action in the
absence of that behavior.

Title 29 CF.R 8§ 1980.101 of the inplenenting regul ations
of Sarbanes-Oxley defines the term “enployee,” stating in
pertinent part:

Enpl oyee means an individual presently or fornerly
working for a conpany or conpany representative, an
i ndi vidual applying to work for a conpany or conpany
representative, or an individual whose enploynent
could be af fected by a conpany or conpany
representative.

29 C.F.R § 1980.101.
The whi stl ebl ower provision of Sarbanes-Oxley is simlar to

whi st | ebl ower provisions found in many other federal statutes
Since the Sarbanes-Oxley Act is relatively new, reference to
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case authority interpreting other whistleblower statutes is
appropriate. See Wlch v. Cardi nal Bankshares Corporation, Case
No. 2003-SOX-15 (ALJ Jan. 28, 2004), rev’'d on other grounds, ARB
05-064 (ARB May 31, 2007).

C. | s Conpl ainant a covered “enployee” within the purview of
SOX?

Conmpl ai nant bears the burden of proof of any cause of
action asserted wunder the Act. Respondent contends that
Conpl ai nant may not assert a cause of action under Sarbanes-
Oxl ey because he is not a covered enployee. Speci fically,

Respondent cites the plain | anguage of SOX Section 806, codified
as 18 U S.C. §8 1514A, which prohibits discrimnation against

“enpl oyees.” Respondent further contends that Conplainant, as
an independent <contractor, does not neet the definition of
enployee as listed in 29 CF.R 8§ 1980.001. He was never

enpl oyed by Respondent. Nei ther was he a person “applying for
wor k” because he never submtted an application, was never
i nterviewed, nor engaged in anything beyond casual conversation
with the controller.

Conmpl ainant, in brief, asserts he is a covered enployee for
purposes of asserting a cause of action under SOX under four
t heori es. First, he contends he was an enployee under the
common |aw principles of naster-servant. He further contends
that he was both an “individual applying to work for a conpany,”
and an “individual whose enploynent could be affected by a
conpany or conpany representative,” as defined in 29 CF.R 8§
1980. 001. Finally, Conplainant contends he should be afforded
protection under the Act for policy reasons as failure to
provi de protection would lead to an inperm ssible |oophole, thus
subverting the intent of the legislation. Each of Conplainant’s
contentions is addressed bel ow.

Common Law Mast er - Servant princi pal s

Compl ai nant contends that he was an enployee under the
common | aw principals regarding the master-servant rel ationship,
and therefore was “an individual presently working for a
conpany,” as defined in 29 CFR § 1980.001. In support,
Conpl ai nant states M. Mashinski dictated his assignnents and
directed his work. He testified that Respondent supplied his
wor kspace, internet link, e-nmail, and other necessities of his
wor k. Therefore, he concludes, based on the degree of control
by Respondent, he was an enployee under the common |aw
pri nci pal s.
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Conpl ai nant further cites Nationwide Mitual Ins. Co. .
Darden, 503 U S. 318 (1992), for the proposition that where a
statute uses the term “enployee” but fails to provide further
clarification, the court is to presune Congress intended to
refer to the common | aw master-servant relationship

| find this argunent unpersuasive. Not wi t hst andi ng t he
proposition advanced under Nationwi de, the facts of this case
sinply do not support a conclusion that Conplainant was an
enpl oyee under comon | aw princi pl es.

Conmpl ai nant, Ms. Mashinski, and M. Guthrie all testified
as to their understanding that Conplainant was initially hired
on a contract basis. He was hired for a specific task, with an
estimated time of conpletion. The nature of his assignment was
such that he needed access to Respondent’s financial records for
testing and analysis. Therefore, his physical presence at
Respondent’s location and the guidance provided by the
controller in conpletion of his assignnent are incidental to his
assignnment, not indicia of Conplainant’s status as an enpl oyee.
Further, Conplainant was at all tinmes paid as a contractor as he
submtted invoices, had no taxes wthheld, and no formalities
associated with enploynent as an enpl oyee.

Based on the foregoing, | find that Conplainant failed to
establish his status as an enployee of Respondent under the
comon | aw principles of naster-servant.

| ndi vi dual applying to work for a conpany

Conmpl ai nant al so contends he was an “individual applying to
work for a conpany,” as evidenced by his conversations with his
supervi sor concerning future enploynent. Conpl ai nant points to
his informal “hire” when he was originally engaged. He
expressed his interest in an internal-audit position to M.
Mashi nski, which he contends was initially nmet with positive
encour agenent, and he followed-up with M. Cuthrie. He further
contends that he was discrimnated against in that he was not
af forded the opportunity to be considered for the position.

Conpl ai nant acknowl edges he never nmade formal application
for the position. He cites cases based on gender and race
discrimnation, Gentry v. Ceorgia-Pacific Corp., 250 F.3d 646
(8" Gir. 2001), and Chanmbers v. Wnne School District, 909 F.2d
1214 (8'™™ Cir. 1990), for the proposition that formal application
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for a job is unnecessary where the plaintiff had no know edge of
the job fromother sources until it was filled, and enpl oyer was
aware of plaintiff’s interest in the job.

This argunment is unavailing. As Conpl ai nant acknow edged
in testinony, he was initially engaged as a contractor. The
lack of formality of his initial engagenent denonstrates the
understanding of both parties of Conplainant’s status as a
contractor. Further there is no evidence to indicate a change
in his status fromcontractor to enployee after he was initially
engaged.

Conpl ai nant’ s conversations with the controller and CFO do
not constitute application for a position. Conpl ai nant
testified he was aware that the controller did not have
authority to hire for the internal-audit position, and that the
position did not exist at the tinme of his conversations with the
control |l er and CFQO

Compl ai nant correctly cites Chanbers for the proposition
st at ed. In that case alleging failure to pronote due to gender
and race discrimnation, the US. Court of Appeals for the
Eighth Grcuit held that where a teacher becane aware of a job
opening from faculty nenbers, “the information that she did know
put her on reasonable notice to at |east engage in further

inquiry with admnistrators concerning the openings.” Id. at
1217.

Wthout specifically addressing whether the factors I|isted
in Chanbers may be applied to an enpl oyee under the Act, | find
that the proposition noted in Chanbers is not applicable to
contractors for purposes of coverage under the Act. While an
enpl oyer may have a duty to inform interested enployees of job
openings to avoid discrimnatory situations, | find no such duty

exists with regard to contractors within the purview of SOX

Assumi ng arguendo, that Conplainant was found to be an
enpl oyee of Respondent, Conpl ai nant had sufficient notice of the

upcoming job opening to pronpt further inquiry. Conpl ai nant
testified as to his belief, that Respondent conducted interviews
for the internal-audit position prior to Conplainant’s
departure. Therefore, whether or not the interviews were
actual ly underway, he had sufficient notice to inquire about the
application process. Conmpl ai nant’s subjective belief that
inquiry would be to no avail is insufficient to support his

status as an “individual applying to work for a conpany.”
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M. Qithrie testified that the internal-audit position,
which was officially created after his conversation wth
Conpl ai nant, was eventually filled by use of personnel placenent
agencies. There is no evidence to suggest that Conplainant was
in any way discouraged from seeking enploynent through any
pl acenent agency.

Consi dering the above, | find and conclude that Conpl ai nant
is not a covered enployee under the Act based on status as an
“individual applying to work for a conpany.” | further find
that Conplainant has failed to neet his burden of proof that
Respondent’s failure to hire him in any way constituted an
adverse job action.

| ndi vi dual whose enpl oynment could be affected by a conpany
Conpl ai nant contends that he was “an individual whose

enpl oynent could be affected by a conpany or conpany

representative,” and therefore he was an “enpl oyee” as defined

in 29 CF.R § 1980.001. In support, Conplainant points to
Respondent’ s degree of control over the length and content of
his assignnent, Respondent’s ability to discontinue his

engagenent at any tinme, and Respondent’s obvious control of its
hiring deci sions.

The instant inquiry as to whether this purposefully broad
| anguage enconpasses contractors for purposes of protection

under the Act, hinges on the word “enploynent.” The
corresponding language in 18 U S C 8 1514A prohibits
discrimnation “in the terms and conditions of enploynent.”

Therefore, if the term “enploynent” as used in the context of 29
C.F.R 8 1980.001 is construed to include contract engagenents,
t hen Conplainant is an “enpl oyee” for purposes of the Act.

As with any interpretation of a statutory term the intent
of the legislation is paranount. Interpretation should strive
to carry out the objectives of legislation with fidelity to its
purpose, anticipated nethods to achieve its purpose, and
intended |imtations.

The overriding objective of Congress in passing Sarbanes-

Oxley was clearly to protect investors. To that end, Congress
i ncluded the whistleblower provisions in Section 806 reasoning
“US. laws need to encourage and protect those who report

fraudulent activity that can damage innocent investors in
publicly traded conpanies,” 148 Cong. Rec. S7420 (daily ed. July
26, 2002) (statenent by Senator Leahy).
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Concerning interpretation of statutory terms, the US.
Suprene Court opi ned:

A given term in the sanme statute nmay take on distinct
characters from association wth distinct statutory objects

calling for different inplenmentation strategies . . . The
point is the sane even when the terns share a comon
statutory definition, i f it IS gener al enough

Envi ronmental Defense v. Duke Energy Corp., 127 S. C. 1423,
1426, 1432-1433 (2007).

Prior cases have afforded coverage to enployees of non-
publicly traded subsidiaries of publicly traded conpani es based
on various theories of legislative intent or the ability of the
parent conpany to affect enploynent of individuals enployed by
the subsidiary. See Collins v. Beazer Honmes USA, 334 F. Supp.
2d 1365 (N.D. Ga. 2004); Morefield v. Exelon Services, Inc.,
2004-SOX-2 (ALJ Jan. 28, 2004). Conpl ai nant cites discussions
in Mrefield, supra, and Daniel v. Tinto Aviation Services,
Inc., 2002- Al R-00026 (ALJ June 11, 2003), both of which observe
t hat whi stl| ebl ower coverage shoul d be broadly appli ed.

The goal of investor protection is best served by an
expansive interpretation of persons eligible for protection as
“enpl oyees,” as the purview of the Act is sufficiently limted
by the “reasonabl eness test” of the enployee’ s belief. Only in
this way can the |egislation pronote “whistleblow ng” by as nany
persons as may have know edge of fraud, while ensuring that only
worthy activity is protected.

For this reason, | find that the term “enploynment” as used
in 29 CF.R 8 1980.001 includes any service or activity for
whi ch an individual was contracted to perform for conpensation
Therefore, a contractor or sub-contractor nmay be “an individua
whose enploynment could be affected by a conmpany or conpany
representative.” 29 CF.R § 1980.001. Under this definition
the only “enploynment” which the enployer is capable of
affecting, in its terms and conditions, is the contracted for
services or assignnent. Her e, Compl ainant testified he
contracted to performwork related to Sarbanes- Oxl ey conpli ance.

Non- Coverage would result in an inpernissible | oophole
Compl ainant further contends that failure to extend

coverage to him would lead to an inpermssible |oophole in
coverage that would subvert the intent of Congress. Ther ef or e,



for policy reasons, Conplainant should be afforded coverage. I n
support of this contention, he notes that the statute
specifically prohibits discrimnation by a contractor or sub-
contractor, concluding that inclusion of this class of persons
under the statute is needed to conplete the logical |egislative
schene.

Having found that Conplainant is covered as an “enpl oyee”
under 29 C. F.R 8§ 1980.001, this argunent wth regard to
Complainant is rendered noot. However, as stated above,
“enploynment” 1is necessary for an enployer to be capable of
retaliatory conduct.

D. The Burden of Proof

In a Sarbanes-Oxley "whistleblower" case, a conplainant
nmust establish by a preponderance of the evidence that: (1) he
engaged in protected activity as defined by the Act; (2) his
enpl oyer was aware of the protected activity; (3) he suffered an
adverse enpl oynent action, such as discharge; and (4)
circunstances exist which are sufficient to raise an inference
that the protected activity was likely a contributing factor in
t he unfavorable action. See Macktal v. U S. Dep't of Labor, 171
F.3d 323, 327 (5th Gr. 1999); Wlch v. Cardinal Bankshares
Corporation, ARB No. 05-064, Case No. 2003-SOX-15, @8 (ARB My
31, 2007).

The f oregoi ng creates an i nference of unl awf ul
discrimnation. |d. Wth respect to the nexus requirenent,
proximty in time is sufficient to raise an inference of
causation. |d.

In Marano v. Dept. of Justice, 2 F.3d 1137 (Fed. Cr
1993), interpreting the Whistleblower Protection Act, 5 U S.C. 8§
1221(e) (1), the Court observed:

The words "a contributing factor™ . . . nmean any factor
whi ch, alone or in connection wth other factors, tends to
affect in any way the outcone of the decision. This test
is specifically intended to overrule existing case |aw,
which requires a whistleblower to prove that his protected
conduct was a "significant,"” "notivating," "substantial,"
or "predom nant"” factor in a personnel action in order to
overturn that action.

Marano, 2 F.3d at 1140 (citations omtted); see also, Wlch,
supr a.

-45-



| f conplainant fulfills this burden of proof, Respondent
may avoid liability under Sarbanes-Oxley by producing sufficient
evidence to clearly and convincingly denonstrate a legitimte
purpose or notive for the adverse personnel action. See 29
CF.R 8 1980.101; Yule v. Burns Int'l Security Serv., Case No.
1993-ERA-12 (Sec'y May 24, 1995). Although there is no precise
definition of "clear and convincing," the Secretary and the
courts recognize that this evidentiary standard is a higher
burden than a preponderance of the evidence and | ess than beyond
a reasonabl e doubt. See |Id. @4.

The burden shifts to the conplainant who nust then provide
sone evidence, direct or circunstantial, to rebut the proffered
reasons as a pretext for discrinmination.? Utimtely, “a reason
cannot be proved to be ‘a pretext for discrimnation unless it
is shown both that the reason was false, and that discrimnation
was the real reason” for Respondent’s decision. Hicks, 509 U S.
at 515 (enphasi s added).

Compl ai nant’s Prima Faci e Case

(1) D d the Conplainant engage in Protected Activity under
t he Sarbanes- Oxl ey Act?

Under SOX, prot ect ed activity nmust be based on
Conpl ai nant’ s reasonable belief that the enployer’s conduct
constituted a violation of 18 U S. C, sections 1341 (rmai
fraud), 1343 (wire, radio, TV fraud), 1344 (bank fraud), or 1348
(securities fraud), or any rule or regulation of the SEC, or any
provision of federal law relating to fraud agai nst sharehol ders.
18 U.S.C. § 1514A (a)(1).

Reasonabl e Bel i ef Standard

The legislative history of Sarbanes-Oxley states that the
reasonabl eness test “is intended to inpose the normal reasonable
person standard used and interpreted in a wide variety of |ega
contexts.” Legislative History of Title VIII of HR 2673: The

2 ANthough the “pretext” analysis pernmits a shifting of the burden of
production, the ultinmate burden of persuasion remains with the conpl ainant
t hroughout the proceeding. Once a respondent produces evidence sufficient to
rebut the “presunmed” retaliation raised by a prinma facie case, the inference
“sinply drops out of the picture,” and “the trier of fact proceeds to decide
the ultimate question.” St. Mary's Honor Center v. Hicks, 509 U S. 502, 510-
511, 113 S.&. 2742 (1993). See Carroll v. United States Dep’'t of Labor, 78
F.3d 352, 356 (8'" Cir. 1996) (whether the conplainant previously established
a prima facie case becomes irrelevant once the respondent has produced
evidence of a legitinmate non-discrimnatory reason for the adverse action.)
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Sar banes- Oxl ey Act of 2002, Cong. Rec. S7418, S7420 (daily ed.
July 26, 2002), 2002 W 32054527 (citing Passaic Valley, 992
F.2d 474 (39 Cir. 1993). *“The threshold is intended to include
all good faith and reasonable reporting of fraud, and there
should be no presunption that reporting is otherw se, absent
specific evidence.” 1d.; see Collins v. Beazer Honmes USA, Inc.
supr a.

Thus, conplainant's belief "nust be scrutinized under both

subjective and objective standards, i.e., [he] nmust have
actually believed that the enployer was in violation of [the
relevant laws or regul ations] and that belief nust be
reasonabl e.” Mel endez v. Exxon Chenicals Anericas, Case No.
1993-ERA-6 (ARB July 14, 2000). The reasonableness of a
conplainant's belief regarding illegality of a respondent's

conduct is to be determned on the basis of "the know edge
avail able to a reasonable [person] in the circunstances with the
enpl oyee's training and experience." Melendez, supra, (quoting
Mnard v. Nerco Delamar Co., Case No. 92-SWD-1 (Sec'y Jan. 25,
1995), slip op. @7, n.5); see Lerbs v. Buca D Beppo, Case No.
2004- SOX-8 (ALJ June 15, 2004).

Addi ti onal guidance is contained in the legislative
hi story, noting “certainly, although not exclusively, any type
of corporate or agency action taken based on the information, or
the information constituting adm ssible evidence at any Ilater
proceedi ng would be strong indicia that it could support such a
reasonabl e belief.” Legislative Hstory of Title VIII of HR
2673: The Sarbanes-Oxley Act of 2002, Cong. Rec. S7418, S7420
(daily ed. July 26, 2002).

Essenti al El ements of Fraud actionable under SOX: | nt ent,
Materiality/ Significant Deficiency, |Inpact on Sharehol ders

The legislative history of the Act nmakes it clear that
fraud is an integral elenment of a cause of action under the
whi st | ebl ower provision. See e.g., S. Rep. No. 107-146, 2002 W
863249 (May 6, 2002) (explaining that the pertinent section
"woul d provide whistleblower protection to enployees of publicly
traded conpanies who report acts of fraud to federal officials
with the authority to renmedy the wongdoing or to supervisors or
appropriate individuals within their conpany"). The provision is
designed to protect enployees involved "in detecting and
stopping actions which they reasonably believe are fraudulent."
| d.
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In the securities area, fraud may include "any neans of
dissemnating false information into the market on which a
reasonabl e investor would rely.” Ames Departnent Stores Inc.,
Stock Litigation, 991 F.2d 953, 967 (2d Gr. 1993) (addressing
SEC antifraud regulations). While fraud under the Act is
undoubt edly broader, an elenment of intentional deceit that woul d
i npact shareholders or investors is inplicit. See Hopkins v.
ATK Tactical Systens, Case No. 2004-SOX-19 (ALJ May 27, 2004);
Tuttle v. Johnson Controls, Battery Division, Case No. 2004- SOX-
0076 (ALJ Jan. 3, 2005).

The elenents of fraud include: (1) a msstatenent or
omssion; (2) of a material fact; (3) nade with the intent to
defraud; (4) on which the [conplainant] relied; and (5) which
proxi mately caused the [conplainant’s] injury.® Wlliams v. WX
Technol ogies, Inc., 112 F.3d 175, 177 (5'" Gir. 1997). Hence, a
fraudul ent activity cannot occur w thout the presence of intent.

Courts are split on the question of whether or not
whi st | ebl ower protection is limted to fraud “agai nst
sharehol ders.” The Court in Reyna v. Conagra Foods, Inc., 2007
W 1704577 (M D.G. June 11, 2007), relying solely wupon its
analysis of the plain |anguage of the statute, held: *“alleged
violations of mail fraud or wire fraud do (sic) not have to
relate to shareholder fraud in order to be protected activity.”
|d. at 16.

The Reyna holding conflicts wth the position of the
Adm ni strative Review Board (ARB) that: “an enpl oyee’s protected
comuni cations nust relate ‘definitively and specifically to
the subject mtter of the particular statute under which
protection is afforded.” Platone v. FLYi, Inc., supra, at 17
(ARB Sept. 29, 2006). The ARB reiterated this position in
Wel ch, supra, in which the ARB held that recording of accounting

®1n the context of securities fraud claims under section 10(b) of the
Securities Exchange Act and Rule 10-b5, the “intent to defraud” elenent is
replaced with “scienter.” Scienter is defined as “a nental state enbracing
intent to deceive, manipulate, or defraud, or at mnimm highly unreasonable
(conduct), involving not merely sinmple, or even excusable negligence, but an
extreme departure from the standards of ordinary care . . . which presents a
danger of msleading buyers or sellers that is either known to the defendant
or is so obvious that the actor nust have been aware of it.” In re: Al pharna
Inc. Securities Litigation, 372 F.3d 137, 148 (3d Cir. 2004); see also
Tuchman v. DSC Communications Corportation, 14 F.3d 1061, 1067 (5™ GCir.
1994).
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information in wviolation of generally accepted accounting
principles (GAAP), or other industry specific standards, was not
ipso facto violation of federal securities laws. Wlch, supra,
@11-12.

The Reyna Court correctly observed “it is unnecessary (and
i nappropriate) to rely upon the legislative history of a statute
to derive Congress' intent when that intent is readily reveal ed
by a plain reading of the statute.” Reyna, supra, citing Shotz
v. City of Plantation, Fla., 344 F.3d 1161, 1167 (2003) (citing
Fed. Reserve Bank of Atlanta v. Thomas, 220 F.3d 1235, 1239
(11th G r. 2000)). However, as with any statutory provision,
whi st | ebl ower provisions should not be viewed in isolation, but
nmust be viewed in the context of the act in which it exists.

Sar banes-Oxl ey was enacted for the purpose of elimnating
perpetration of fraud against shareholders as evidenced by the
pl ain | anguage of the Act as a whole. SOX goes to great |engths
to assure that information assimlated to the investing public
is not fraudulent by, anobng other neasures, establishing the
Publ ic Conpany Accounting Oversight Board to ensure auditors’
i ndependence, assessing responsibility to the Audit Commttee of
the Board of Directors of a conpany, requiring nanagenent to
attest to the accuracy of internal controls and financial
reports, and installing crimnal penalties for intentional
m srepresentations to the investing public. 15 U S.C § 7211,
15 U S.C § 7241; 15 U.S.C. §8 78j-1; 18 U. S.C. § 1350.

| find that, consistent with the position expressed by the
ARB, allegations of “shareholder fraud” is an essential elenent
of a cause of action under SOX Therefore, where the conduct
conpl ai ned  of i nvol ves potenti al di ssem nation  of fal se
information to the investing public, not all intentionally
fraudulent activity may support a cause of action under SOX
Rat her, the alleged conduct nust be sufficiently material to
rise to the level of shareholder fraud. See also, Harvey v.
Saf eway, Inc., Case No. 2004-SOX-21 (ALJ February 11, 2005).

The Supreme Court, in addressing other types of sharehol der
fraud, held that to “fulfill the materiality requirenment there
must be a substantial likelihood that the disclosure of the
omtted (or msstated) fact would have been viewed by the
reasonabl e investor as having significantly altered the ‘total
m x’ of information nade available.” Basic Inc. v. Levinson,
485 U. S, 224, 232 (1988) (quoting TSC Industries, Inc. .
Nort hway, Inc., 426 U. S. 438 (1976)).
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Simlarly, the Securities and Exchange Conm ssion, in
provi di ng gui dance concerning materiality of financial statenent
itens stated: “the omssion or msstatenent of an item in a
financial report is material if, in the light of surrounding
ci rcunstances, the magnitude of the item is such that it is
probabl e that the judgnent of a reasonable person relying upon
the report wuld have been changed or influenced by the
inclusion or correction of the item” The SEC further provides
that nmagnitude (anmount) alone does not determine nateriality.
All factors nust be considered, as “m sstatenents of relatively
small amounts . . . could have a nmterial effect on the
financial statenents.” (U S. Securities and Exchange Conm ssion
Staff Accounting Bulletin No. 99, Release No. SAB 99, August 12,
1999) .

Therefore, wunder subjective and objective standards,
Conpl ai nant nmust actually and reasonably believe, based on the
knowl edge available to a reasonable person, that Respondent
intentionally acted fraudulently, and that such conduct was
sufficiently material so as to constitute fraud against the

shar ehol ders. In cases where allegations of shareholder fraud
are based on potential or actual dissemnation of fraudul ent
information, there nust exist a “substantial |ikelihood” that

the disclosure of the omtted or msstated information would
have been viewed by the reasonable investor as having
significantly altered the ‘total mx’ of information nade
avai |l abl e.

Moreover, SOX specifically assesses responsibility for a
conpany’s internal controls to nmanagenent, and requires
di sclosure of significant deficiencies, requiring in pertinent
part:

The principal executive officer or officers and the
principal financial officer or officers . . . certify in
each annual or quarterly report filed or submtted under
ei ther such section of such Act that

(4) the signing officers . :
(A are responsi bl e for est abl i shing and
mai ntai ning internal controls . :
(5 the signing officers have disclosed to the
issuer's auditors and the audit commttee .
(A) all significant deficiencies in the design or
operation of internal controls .

15 U.S.C. §7241 (a).
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Internal controls are essentially the system of checks and
bal ances upon which a conpany relies to ensure the accuracy,
conpl eteness, and tineliness of recordation, conpilation, and
publication of financial information. Respondent’s 10-K report
defines a material weakness in internal control as “a control
deficiency, or conbination of control deficiencies, that results
in nore than a renote likelihood that a material m sstatenent of

the annual or interimfinancial statements will not be prevented
or detected.” | adopt this definition for purposes of this
opi ni on.

In securities fraud cases, it has been observed that

i nadequacy of internal accounting controls “are probative of
scienter [defendant’s intent to deceive, manipul ate, or defraud]
: and can add to the strength of a case based on other
allegations.” Crowell v. lonics, Inc., 343 F.Supp.2d 1, 12, 20
(D. Mass. 2004). Therefore, a significant deficiency in
internal controls, at |east when conmbined with other significant
i ssues, would constitute a circunstance likely to be “viewed by
the reasonable investor as having significantly altered the
‘“total mx’ of information made available.” As a conpany’s
managenent is under a statutory duty to disclose significant
deficiencies in internal control, a willful attenpt to conceal
such deficiencies or subvert the published attestation of
auditors concer ni ng i nt er nal control s, woul d constitute
“sharehol der fraud” for purposes of protected activity under the
Act .

Protected Activity All eged

Conpl ai nant alleges that he engaged in protected activity
by reporting his concerns regarding the followng four
practices: (1) untinely “signing-off” of tasks as conpleted, and

the addition of items to the *“controller’s checklist,” an
i nt er nal control docunent ; (2) the Controller’s wllful
attenpted concealnent of a $200,000 wunder-anortization of
prepaid insurance; (3) wi | ful m srepresentation by the

Controller to an external auditor concerning the tinme-frame of
the existence and signing of an internal control docunent, the
“non-functi onal currency accounts” listing; and (4) t he
Controller’s instructions to Conplainant to conceal from
auditors a feature of Respondent’s software that allowed manua

override of foreign currency transacti on exchange rates.
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Conpl ai nant contends that these four circunstances, when
conbi ned, constituted material weaknesses in internal control so
as to pronpt a negative audit opinion from Ernst & Young, the
public audit firm concerning internal control. He further
contends that Respondent’s controller purposefully commtted the
above practices in an attenpt to fraudulently secure a clean
audit opinion as to Respondent’s financial statenents and
i nt ernal controls. Such audit opinions beconme part of
Respondent’s SEC filings and are disseminated to the public.

Respondent cont ends t hat the activity reported by
Conpl ai nant does not constitute conduct covered under SOX
because he did not specify, nor did the conduct constitute a
violation of an enunerated statute, SEC rule or regulation, nor
does it constitute fraud against sharehol ders. Respondent
further contends that Conplainant failed to establish his
reasonabl e belief of the conduct he enunerated.

Conmpl ai nant testified he brought all such concerns to Ernst
& Young, the external auditors, and to the law firm engaged by
Respondent’s  Audit Commttee to investigate the rmatter.
Conmpl ainant also contends his allegations were brought to
Respondent’s Audit Conmittee via the external auditors. Wether
a conplaint to such persons is covered under the Act is
addressed later in this section.

Conmpl ainant also testified that he expressed his concerns

about the “controller’s checklist,” foreign currency exchange
rate override, and prepaid insurance to the controller. It is
noted he discussed the deficiency of the “checklist” signoff
procedure and currency override feature, only in his

conversation concerning the prepaid insurance did Conplainant
testify he expressed that showing the discrepancy as an extra
paynment was i nproper. | conclude sinply revealing internal
control deficiencies is not sufficient to constitute protected
activity, however revealing an official’s attenpt to concea

such deficiencies may be protected if material. In this case

all disclosures that may constitute protected activity, except
concerning prepaid insurance, were nade to the outside auditors,
law firm and constructively to the audit commttee.

Three of the four itens which Conplainant contends is
protected activity concern only internal controls, and have no
direct inpact on Respondent’s financial statenents. Only the
alleged attenpt to msstate the prepaid insurance asset would
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have an affect on the financial statements. The itens affecting
only internal controls were the untinely “signing off” of the
Controller’s checklist, msrepresentation concerning the “non-
functional currency accounts” listing, and the alleged attenpt
to conceal the nmanual exchange rate override feature in
Respondent’ s Great Pl ai ns accounting software.

Respondent does not deny that certain itenms on the
Controller’s checklist were signed off at a tinme later than

imrediately after the item was conpleted. Ms. Mashi nski
testified that the docunent is a “to do” list. As an accountant
conpl eted each task, ideally they would initial and date the
item however, in reality some docunentation was done wel

after-the-fact. Conmpl ai nant contends that this item was
purposefully msrepresented as a functioning internal control
when this practice of late “signing off” left open the
possibility of inadvertent or intentional error. Conpl ai nant

also testified that he considered this a mnor internal contro
breach and brought it to the attention of the external auditor
only after noticing other issues.

The “non-functional currency accounts” listing is a
conpilation of +the accounts to be addressed. Wile M.
Mashi nski did not deny that she signed a copy of this docunent
and gave it to an auditor, she testified that her signature
confirnmed that the accounts |isted had been revalued, not that
the listing existed during the nonth of Decenber 2004. She
further testified that Conplainant had previously presented the
docunment to her wth copies of the account revaluations.
Therefore, when she signed the docunent, she had personal
knowl edge that the revaluation had been perforned. Conpl ai nant
contends that she represented to the external auditor that a
si gned docunent existed prior to the tinme she actually signed
it, and the control process was in effect prior to its actual
institution. Conpl ai nant does not allege that the underlying
reval uation of the accounts was not in fact perforned.

Conpl ai nant cont ends t hat t he controller willfully
attenpted to conceal the existence of a manual exchange rate
override feature in the conputer software. He states that this
is of particular significance because all of Respondent’s
revenue is received from foreign sources. Ms. Lanendol a,
Respondent’s enployee who routinely dealt with the feature,
testified that the feature was used infrequently. M. Mashinski
testified that she was unaware of the feature when Conpl ai nant
brought it to her attention. She further testified that the
feature had the potential to have a material inpact on the
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fi nanci al statenents but for conpensating controls which
Respondent had in place. She denied an intention to conceal the
feature fromthe external auditors.

Complainant’s final item of alleged protected activity
concerned the prepaid insurance account, which if true and
correct, would have affected Respondent’s incone. Conpl ai nant
testified that after his analysis, he held a reasonable belief
t hat an adj ust nent i ncreasing Respondent’s net | oss by
$200, 000. 00 shoul d have been nmde.

Conmpl ai nant additionally asserts that an atnosphere of
secrecy and “closed door” neetings existed during the tine
auditors were present in Respondent’s offices. He contends that
such was an indicia of inpropriety, and contributed to his
reasonabl e belief of fraudulent activity.

| find as credible Conplainant’s testinony regarding his
conversations wth M. Mshinski concerning the four above
stated itens.

Wiile | find none of these itens, individually, would
constitute a significant deficiency in internal control, or a
material msstatenent of financial information, they nust be

considered collectively to determ ne whether they can support an
objective and subjective belief of fraudulent activity of a
material nature. | find that they do not.

Conmpl ainant’s reasonable belief of wllful and nmaterial
m sstatenment of financial information or wllful failure to
di sclose significant deficiencies in internal control nust be
supported by the facts available to him at the tinme he forned
the Dbelief. Such reasonable belief cannot be based on
i nferences of additional inpropriety, of which Conplainant had
no first hand know edge. As stated earlier, not all fraud is

actionabl e under SOX Fraud that is not significant to the
“total mx” of information, i.e., not material to the conpany,
does not inpact the sharehol ders. Therefore, even fraudul ent

activity is not actionable under SOX, if it is not material or
significant enough to constitute fraud agai nst sharehol ders.

In the instant case, the only potential financial inpact of
alleged fraudulent activity was an additional expense of
$200, 000. 00. The record also reveals varying conputations of
the amount that are |ess than $200,000.00. This anount arguably
is not material when conpared to Respondent’s 2004 revenue of
$139 million, or its loss of $4.631 mllion. The only evidence



introduced to suggest that this item would be considered
mat erial by shareholders was Conplainant’s subjective opinion.
The external auditors chose not to adjust the expense by the
finally determ ned amount of $60,000.00 because they considered
it itmaterial.

O the itens affecting internal controls, the only item
with the potential to constitute a significant deficiency was
the rmanual override of currency exchange rates. Bot h
Conpl ai nant and Ms. Mashinski testified that she was not aware
of the software feature when Conpl ai nant presented the issue to
her. Therefore, no conversation between Conplainant and M.
Mashi nski coul d support a reasonable belief that the feature was
significant to internal control

Conpl ai nant did not offer testinony he investigated further
to conclude that conpensating controls were not in place to
support a conclusion the software feature constituted a
significant breach of internal control. As a person experienced
in internal control procedures, Conplainant would surely have
been aware that conpensating controls may have existed which
could have negated the effect of the software feature.
Therefore, Conplainant could not have held a subjective belief
that this software feature, even when coupled with the other
i nt er nal control defi ci enci es, constituted a significant
deficiency in Respondent’s internal controls. I find that
reasonabl e belief of a “potential” significant deficiency is not
sufficient to constitute protected activity.

Conmpl ainant testified that M. Goss, of Ernst & Young,
informed him that the audit firm intended to speak with the
conpany’s audit commttee concerning their own concerns as well
as those raised by Conplainant. The audit conmittee thereafter
engaged a law firm to investigate allegations raised by the
audit firm M. Quthrie testified that the audit firmincreased
its scrutiny as a result of the allegations.

Wiile the actions of the auditors and audit commttee |ead
logically to a conclusion that they considered the issues raised
to be significant, their actions do not support the concl usion
that the concerns upon which they acted were primarily the
all egations asserted by Conplainant. Certainly, Conplainant’s
al l egati ons may have been a factor considered, however there is
no evidence that they considered Conplainant’s concerns
significant in isolation. Simlarly, Mnagenent’s assessnent of
i nt ernal controls in Respondent’s 10-K report identified
weaknesses, which were confirmed in the external auditors’
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attestation. However, the source of sone weakness is identified
as a lack of resources and technical experience, and personnel
turnover. Therefore, the evidence does not support a concl usion
that these weaknesses were based prinmarily wupon fraudul ent
activity as raised in Conplainant’s allegations.

Conpl ai nant al so points to Respondent’s failure to provide

t he I nvestigati ng law firms report as evi dence that
Respondent’ s investigators confirned his allegations. | find no
merit in this contention. It is Conplainant’s burden to offer

evi dence sufficient to support his reasonabl e beliefs.

Based on the foregoing, I find and conclude that
Conpl ainant has failed to establish his reasonable belief of
fraudulent activity actionable wunder SOX He failed to

establish, either objectively or subjectively, that Respondent’s
conduct of which he conplained constituted a significant
deficiency in Respondent’s internal controls or had a nateri al
i npact upon Respondent’s financial information assimlated to
t he public.

Assum ng, arguendo, that evidence supports Conplainant’s
reasonabl e belief of conduct sufficient to constitute protected
activity, I will proceed to analyze the remai ning factors.

D d Conpl ai nant conplain to an appropri ate person?

The Act requires disclosure to a person wth supervisory
authority over Conplainant or such other person working for the
enpl oyer who has the authority to investigate, discover, or
term nate misconduct. 18 U S.C. 8§ 1514(A)(1)(c).

Compl ai nant contends this definition includes external
auditors, and alternatively argues that failure to provide
protection for di sclosures to auditors wuld I|eave an
i nperm ssible gap in protection of whistleblowers under the Act.

Respondent contends that Conplainant failed to disclose
information to a person enunerated under the statute, and
therefore his action nust fail.

Conpl ainant testified he informed M. Mashi nski , t he
external auditors, and the investigating law firm of his
concerns. The external auditors conmmunicated his concerns to
the audit committee. He inforned the external auditors and
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investigating law firm of deceptive practices followed by M.
Mashi nski. Wiile disclosure to Ms. Mashinski is clearly covered
under the Act, it is the disclosures to the auditors and |aw
firmthat are pivotal in this case.

The law firm hired by the audit commttee to investigate
the allegations was acting as an agent of the audit commttee
The testinony reveals that the law firm had both express and
apparent authority to investigate. Therefore, |1 find and
conclude that disclosures to the investigating law firm
constitute communications to ‘such other person working for the
enpl oyer who has the authority to investigate, discover, or
term nate m sconduct,’ and is covered under the Act.

The external audit firmis in a unique position under SOX.
They are obligated to render an objective opinion on the

financial statements and assertions of the conpany. Arguabl y,
they are in a position to “termnate msconduct,” at |east
constructively, by refusal to render a positive opinion. As
stated earlier, SOX goes to great lengths to insure auditors’
i ndependence with the goal of full and accurate financial
di scl osure. Indeed, in order to render a fully infornmed

opi nion, disclosure of deceptive practices or other questionable
conduct to auditors i s necessary.

Exam ning once again the intent of the legislation, | find
t hat [imtation of whi st | ebl ower protection based upon
disclosure to an external auditor would produce a result
inconsistent with the purpose of the Act. The purposefully
broad statutory |anguage quoted above indicates statutory intent
to broadly define to whomthe whistle may be blown. | find that
the plain |anguage of the statute enconpasses disclosure to
external auditors. Accordingly, | find that disclosures to
external auditors may constitute protected activity within the
purview of the Act. Constructive disclosure to the audit
comm ttee need not be addressed in this case.

| s Conplainant’s action barred because: (1) his allegations fel
within his job responsibilities; or (2) he failed to comunicate
to Respondent that he believed its conduct to be illegal?

Respondent contends that Conplainant’s allegations cannot
constitute protected activity because they fell within his job
responsi bilities. Pointing to Conplainant’s testinony that he
was surprised by the investigation, Respondent contends that it
was within the scope of Conplainant’s job responsibilities to
report internal control deficiencies and m sconduct. As
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Conpl ai nant did not specifically state that he was reporting for
the purpose of revealing an illegality, Respondent contends that
his activity is not protected.

Respondent is initially mstaken in this assertion, as
Conpl ainant’s reports to external auditors of internal control
probl ens and i nproper conduct by the controller was outside of
the duties of his original engagenent. Assum ng, arguendo, that
all reporting fell wthin Conplainant’s job responsibilities, |
wi |l proceed to address the issue.

Respondent cites several cases for the propositions that
finding irregularities as part of one’'s job duties cannot
constitute protected activity, and that an enployee, in
reporting inproprieties, must put the enployer on notice that he
is reporting the information for the purpose of exposing an
illegal act rather than “merely warning the defendants of the
consequences of their conduct.” The cases cited are Hitchcock
v. FedEx Ground Pkg. Sys., 442 F.3d 1104 (8" Cir. 2006), Skare
v. Extendicare Health Serv., 431 F. Supp.2d 969 (D. M nn. 2006),
US v. Mtropolitan Health Corp., 375 F. Supp.2d 626 (WD. M ch.
2005), and G ant B. Domnion Ohio Gas, Case No. 2004-SOX-00063
(ALJ March 10, 2005). H tchcock, supra, and Skare, supra, are
based on a M nnesota statute.

It is inportant to note at this juncture that the existence
of internal <control deficiencies, expenses, or m smanagenment
cannot, in itself, support a finding of protected activity. It
is the purposeful non-disclosure of such information that may
form the basis of protected activity under SOX Addi tionally,
while it is appropriate, to a certain extent, to refer to case

law interpreting other whistleblowr statutes, interpretations
of SOX provisions nust still be nade in light of its purpose and
goal s.

The holdings in Htchcock and Skare are based largely on
statutory provisions of a Mnnesota whistleblower statute which
| find inapplicable to SOX In Gant, the Judge concl uded that
the activity of which the conplainant conplained could not
support a reasonable subjective belief of fraud. It does not
support the proposition cited.

In Metropolitan, supr a, the Court interpreting the
whi st | ebl ower provision of the False Cains Act, 31 USC 8
3730, stated “Furthernore, where the whistleblower is . . . a
corporate of ficer W th assi gned | egal conpl i ance
responsibilities, the corporation nust receive heightened notice
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that the enployee intended to further a qui tam FCA action
rather than nmerely warning the defendant of the consequences of
its conduct.” 1d. at 644. Metropolitan, supra, is a case based
upon the whistleblower provisions of the Fraud Cains Act and
concerns nedi care fraud.

The Fraud O ains Act al so provides standing for action by a
private person and a nonetary incentive for a whistleblower to
conme forward, stating in pertinent part:

(b)(1) Actions by private persons. A person may bring a
civil action for a violation of section 3729 for the person
and for the United States Governnent

(d)(1). . . such person shall, subject to the second
sentence of this paragraph, receive at |east 15 percent but
not nore than 25 percent of the proceeds of the action or
settlement of the claim.

37 U S C 3730.

The underlying reasoning for the rule stated in
Metropolitan, supra, is to assure the enployer has know edge
that it is subject to a private qui tam action or governnent
action that may be initiated by the whistleblower. Unli ke the
FCA, SOX does not provide the possibility for nonetary recovery
by the whistleblower based on fraud against the governnent.
Therefore, the notivation of a whistleblower under the FCA woul d
be different fromthat of a whistleblower under SOX It is the
added incentive afforded to the whistleblower under the FCA that
necessitates the hei ghtened notice requirenent.

Respondent’s know edge of protected activity is indeed a
necessary elenment of an action under SOX However, | find no
reason to support a heightened notice under SOX of an enpl oyee’s
intention to pursue further action, such as is required under a
FCA claimaccording to Metropolitan, supra.

The Act contains no |anguage excluding one’s job duties

from protected activity. As stated above, to constitute
protected activity, conduct nust give rise to a reasonable
belief of illegal conduct, i.e., violation of an enunerated
statute or provision related to sharehol der fraud. It is quite

conceivable, as in the case of Sherron Watkins of Enron, that
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one’s job duties may broadly enconpass reporting of illegal
conduct, for which retaliation results. Therefore, restricting
protected activity to place one’s job duties beyond the reach of
the Act would be contrary to Congressional intent.

In the <case of accounting fraud that would i npact
sharehol ders, it is difficult to inmagine how one would glean
such sensitive information if one was not exposed to such as
part of his job. The Senate Report on SOX specifically cited
the case of Sherron Watkins, Enron’s vice-president for
corporate devel opnent. The report states “Enron enployee,
Sherron Watkins, tried to report accounting irregularities at
t he hi ghest levels of the conpany in |ate August 2001,” and goes
on to chronicle Enron’s pursuit of Jlegal advise on the
repercussions of firing her. Senate Comm on the Judiciary, The
Corporate and Crimnal Fraud Accountability Act of 2002 (The
Sar banes- Oxl ey Act of 2002), S. Rep. No. 146, 107th Cong., 2nd
Sess., 2002 W 863249 (May 6, 2002). At |east broadly, M.
Watkins’ report fell wthin her job responsibilities and is
activity of the type that SOX was intended to protect and
pronot e.

An enployer is not deprived of notice or know edge by
holding it liable for retaliatory acts against whistleblowers
who bl owthe-whistle as part of their job duties because of the
ot her necessary elenments of a claim under SOX Know edge of
protected activity, and an adverse job action to which protected
activity is a contributing factor is also required. The
enpl oyer, as the actor, is necessarily aware of an adverse job
action and its notivation for such action.

| find and conclude that Respondent’s argunent fails. I
further find that activities that fall within one’s job duties
may constitute protected activity if other requisite factors are
met .

Further, since a necessary elenent of protected activity by
Conpl ainant is both a subjective and objective reasonabl e belief
t hat Respondent’s conduct was illegal, it is necessarily inplied
that if Respondent has know edge of Conplainant’s protected
activity, it is aware that such activity supports a subjective
reasonabl e belief of illegality.

In Platone, the ARB noted that an enployee’'s protected
comuni cations mnust relate “definitely and specifically” to the
subject matter of the particular statute under which protection
is afforded. The ARB goes on to say “for exanple, an enpl oyee’s
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di sclosure that the conpany is materially msstating its
financial condition to investors is entitled to protection under
the Act.” Platone, supra, @17.

As stated above, a wllful attenpt to conceal internal
control deficiencies or subvert the published attestation of
audi tors concer ni ng i nt er nal controls, coul d constitute
“sharehol der fraud” for purposes of protected activity under the
Act . SSimlarly a wllful attenpt to materially msstate a
conpany’s financial statenents would al so be protected.

In addressing the question of whether Conplainant was
required to state in his communications that he believed

Respondent’s conduct to be illegal, an examnation of the
context in which and to whom the statenents were made nust be
conduct ed. In this case, Conplainant, who was versed in

internal audit, comunicated with the controller, auditors, and
investigating law firm Al of these parties would have had
know edge of the Act and requirenents for di scl osure.
Ther ef or e, in disclosing activity that would constitute
protected activity as concerning internal control deficiencies
or financial statenents as outlined above, all parties should
| ogically recogni zed f raudul ent activity i f Conpl ai nant
described it to them Additionally, since all parties had
know edge of SEC requirenents and SOX, they should have known
that fraudulent activity with regard to internal controls or
financial statenents to be published with the SEC was il l egal.

Therefore, |1 find that Conplainant was not required to
specifically state to Respondent that the activity of which he
conplain was illegal

Accordingly, | find and conclude Conplainant shall not be
deni ed protection sinply because he reported alleged conduct as
part of his assigned job duties or because he specifically
failed to articulate that he believed the conduct to constitute
an illegality.

(2) Was Respondent aware Conpl ai nant engaged in protected
activity?

A conplainant is not required to prove “direct personal
knowl edge” on the part of the enployer’s final decision-mker
that he engaged in protected activity. The law will not perm:t
an enployer to insulate itself from liability by creating
“layers of Dbureaucratic ignorance” between a whistleblower’s
direct |ine of managenent and the final decision-naker. Frazier
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v. Merit Systens Protection Board, 672 F.2d 150, 166 (D.C. Cr.
1982). Therefore, constructive know edge of the protected
activity can be attributed to the final decision-maker. Id.;
see also Larry v. Detroit Edison Co., Case No. 1986-ERA-32 @ 6
(ALJ Cctober 17, 1986); Pl atone, supra.

Ms. Mashinski testified that she |earned of Conplainant’s
al | egati ons when she was interviewed by the law firm and ceased
speaking to Conplainant imediately thereafter. M. Quthrie
testified that he was inforned of the allegations and enlisted
to set up interviews of conpany personnel by the law firm He
understood that Conplainant had brought concerns to the
attention of the external auditors, who in turn brought the
allegations to the audit committee. This activity took place
prior to the interview of Conplainant by the law firm

Assum ng arguendo that Conplainant’s activities were
protected under the Sarbanes-Oxley Act, which | have previously
concluded were not, | wuld find and conclude that Respondent
had knowl edge of Conplainant’s activities.

(3) Did Conplainant experience an adverse enploynment
action, and if so, did Respondent denonstrate a legitimte non-
di scrim natory business reason for its action?

An enploynent action is unfavorable if it is reasonably
likely to deter enployees from maeking protected disclosures. A
conpl ai nant need not prove termnation or suspension from the
job, or a reduction in salary or responsibilities. Ray .
Henderson, 217 F.3d 1234, 1243 (9th GCr. 2000). See also
Hal l oum v. Intel Corp., Case No. 2003-SOX-7 (ARB Jan. 31, 2006);
Daniel v. TIMCO Aviation Servs., Inc., supra. Such adverse
actions are not limted to “those that are related to enpl oynent
or occur at the workplace.” Burlington Northern and Santa Fe

Railway Co. v. Wiite, 126 S. Q. 2405, 2409 (2006).

Respondent contends that an adverse enploynent action nust
have a “tangible job consequence” which “constitute(s) a
significant change in enploynent status, such as hiring, firing
. . .7 Burlington Industries, Inc. v. Ellerth, 524 U S. 742, 761
(1998); Dolan v. EMC Corp., Case No. 2004-SOX-1 (ALJ March 24,
2004) . However, in cases of retaliation, the Suprene Court’s
holding in Burlington Northern v. Wite, supra, has relaxed this
st andar d.
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Cting the Supreme Court’s holding in Burlington Northern
v. Wiite, supra, the U S. Court of Appeals for the Fifth Crcuit
recently observed:

In Burlington Northern, the Supreme Court rejected the
approach taken by several circuits, including this one,
that required plaintiffs to denonstrate an “ultinmate
enpl oynent decision” to satisfy the “adverse enploynent
action” elenent of a retaliation claim I nstead, the Court
clarified that the plaintiff nust denonstrate that the
actions were the sort that “mght well have dissuaded a
reasonable worker from nmaking or supporting a charge of
di scrimnation.” These actions may include those that take
pl ace outside of the workplace. Thus, the district court's
reliance on caselaw requiring an “ultinmate enploynent
deci sion” becane inconsistent with Burlington Northern when
it was rendered.

McCul | ough v. Kirkum 212 Fed.Appx. 281, 284-285 (5'" Gir. 2006).

Respondent contends that Conplainant is not entitled to
recover under SOX as he has not suffered any danmages
Respondent additional ly cont ends Conpl ai nant woul d have
experienced the sane enploynent action(s) regardless of his
al l eged protected activity.

Conpl ai nant contends that he experienced adverse enpl oynment
action in that: (1) during the approximtely six weeks follow ng
his interview by the investigating law firm his hours were
reduced by approximately ten hours per week; (2) he was not
assigned further work concerning Respondent’s SOX conpliance or
10-K report; (3) his workspace was relocated into a supply room
which also created inconveniences wth regard to office
equi pnrent, supplies, and network access; (4) the CEOQ CFO and
controller <ceased conmunicating with him (5 he was not
retained for a long-term position nor was his contract renewed;
and (6) he was blacklisted and not hired at Respondent and the
UHY Mann Frankfort accounting firm

In support of his contentions, Conplainant advances the
followng propositions: the tenporal proximty between his
protected activity and unfavorable job actions are such that a
causal relationship is inplied; Respondent’s “attenpts to
besmrch the character, attitude and professional ability” of
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Conpl ai nant were inconsistent with the sinple expiration of a
contract; and the hiring of a person to perform functions
previ ously performed by Conplainant indicates “his position had
not truly and conpletely ended in ternms of [Respondent’s] need.”

As di scussed above, in determ ning whether the Act protects
di scl osures by contractors such as Conplainant, | have held the
term “enploynent” to include the work for which Conplainant was
contract ed. Ther ef or e, any econom c i npact of adver se
enpl oynment action must be limted to that related to the
contracted for work.

Reduced hours / non-assignment of further work

The parties agree that Conplainant was engaged to work on
SOX conpliance matters. Conplainant testified he originally
expected his engagenent to end in January 2005. Bot h
Conmpl ai nant and the controller testified that she assigned the
prepai d insurance account analysis/reconciliation to him which
was outside of the original scope of his duties. The controller
testified that this was done because the SOX work was “w ndi ng
down” and Conplainant indicated that he was interested in
addi tional work. It is also agreed by the parties that
Conmpl ainant billed at |east 40 hours per week until the tinme his
engagenment was di scontinued on April 22, 2005. It is undisputed
that the 2004 SOX work had ended by that time. Respondent’s 10-
K report was filed on April 26, 2005. Therefore, the
“enpl oyment” for which Conplainant was originally engaged was
not dimnished in that, if additional work was being assigned to
Conpl ai nant, then SOX-related work had apparently dw ndl ed down
to less that 40 hours per week, and all SOX work woul d have been
conpl eted by Conplainant’s term nation date of April 22, 2005.

The tenporal proximty of the reduction in Conplainant’s
hours was imredi ately after Conplainant’s interview with the |aw
firm However, the action, absent damge of sonme type, is
irrel evant. Such damage is not shown in this case.
Not wi t hstandi ng, if Conplainant had continued to report directly
to the controller, he may have been assigned additional work for
whi ch he may have billed Respondent, there was no di m nution of
his original contracted-for services.

Based on the foregoing, | find that Conplainant has failed
to establish an adverse job action in that his hours were not
reduced or that he was not assigned additional SOX or 10-K
related work after his interviewwth the law firm



Wor kspace rel ocation / non-comuni cati on

Al parties agree that Compl ainant’s  workspace was
relocated to an area in the supply roominmediately after he was
interviewed by the law firm and that equipnment such as a
t el ephone and network connection was nuch |ess accessible than
in his prior workspace. Conmpl ainant testified that the
wor kspace was in a path leading to the coffee pot and he was
frequently interrupted to nove and | et people pass, and no other
personnel were noved at the tine.

He contends that this was a discrimnatory action on the
part of Respondent and caused him enotional harm Respondent
contends that the nove was driven by the need for his prior
wor kspace and lack of sufficient space in the office. The
wor kspace was |ater occupied tenporarily by a |ater enployee of
Respondent .

As noted earlier, during this period of time SOX work was
“W nding down.” Wiile it does appear that Conplainant was
singled out to be noved to a nuch |ess convenient work area,
Respondent has denonstrated good reason for doing so.
Conpl ai nant was not prevented from doing his work, rather it was
made nore cunbersone by the change in work area. However, it is
wi thin the business judgnent of Respondent to nake the best use
of limted space as long as such is not done for an inproper
pur pose. The need for space is denonstrated in Respondent’s
actions of locating an enployee in the sanme space after
Conpl ai nant’ s departure. Sone inconveni ence would be reasonably
expect ed under such circunstances, and | find such does not rise
to the level of conduct likely to deter other enployees from
maki ng protected disclosures.

Consequently, | find and conclude that the workspace
rel ocation was not an adverse enploynent action in that it did
not rise to the level of activity that is reasonably likely to
deter enpl oyees from maki ng protected disclosures.

Ms. Mashi nski testified that she ceased speaking to
Compl ai nant after she |earned of the allegations against her.
M. Quthrie testified that he was aware of this behavior and did
not “have a problenf with it. Conpl ai nant contends that M.
Streeter and M. Quthrie also ceased to speak with him although
M. CQuthrie testified that he interacted wth Conplai nant
concerning his assignnent. This conduct nust be examned to
determ ne whether, in the context of these circunstances, it
constitutes a hostile work environnent.
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In a whistleblower case, the ALJ nust weigh the follow ng
five factors to evaluate whether a hostile work environnment
claim has been established: (1) the [conplainant] suffered
intentional discrimnation because of his or her nenbership in
the protected class; (2) the discrimnation was pervasive and
regular; (3) the discrimnation detrinentally affected the
[conplainant]; (4) the discrimnation would have detrinentally
affected a reasonabl e person of the sane protected class in that
position; and (5) the existence of r espondeat superi or
liability. Varnadore v. QOak Ridge National Laboratory, Case
Nos. 1992-CAA-2 and 5, 1993-CAA-2 and 3, 1995-ERA-1 (ARB June
14, 1996). The Suprenme Court’s holding in Burlington Northern
v. Wiite, supra, did not relax this standard, but rather |owered
the overall standard for conduct that constitutes retaliation.

Wile in an ideal world, allegations of wong-doing would
have no effect on personal relationships within an office, such
is sinmply not reality. Conpl ai nant chose to conmunicate
directly with the external auditors about his concerns, although
he could have reported them anonynously via Respondent’s
websi te. He was informed that his coments would be
comuni cated to conpany personnel. Therefore, sonme type of
change in personal relationships/attitudes was to be expect ed.

Therefore, | find that the conduct conplained of does not
rise to the level of discrimnation that would detrinentally
affect a reasonabl e person. Thus, | find that Conplai nant has

not presented sufficient evidence to establish that he
experienced a hostile work environment as a result of his
protected activities.

Bl ackli sted / non-hire and non-renewal of contract

Conpl ai nant contends that he experienced discrimnation in
that he was not hired nor was his contract renewed, but rather
anot her person was hired for the internal control position, and
he was bl acklisted with Respondent and the UHY Mann accounting
firm Conmpl ai nant contends this resulted in his being
unenpl oyed for approximately eight weeks at a loss of
approxi mately $20, 000. 00.

M. GQuthrie testified that the internal control position
was filled through a placenent agency. He also testified that
the hiring process for the internal control position did not
begin until after Conpl ainant’s  departure, al though his
testinmony conflicts with other evidence of Respondent concerning
the exact date it began interview ng. Conpl ai nant testified
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that he did not apply for work with UHY because he was told by
an UHY enployee that he would not be considered for enploynent
because of the relationship between other UHY personnel and
Respondent’s controller. Conpl ainant also testified he did not
apply for the internal control position with Respondent, outside
of his conversations with the controller and M. CGuthrie, but he
bel i eved Respondent began interviewng for the position prior to
his departure on April 22, 2005.

Citing gender and race discrimnation cases, Conplainant
advances the proposition that fornal application is not
necessary where: (1) Plaintiff had no know edge of the job from

other sources wuntil it was filled, and (2) the Enployer was
aware of his interest in the job notwithstanding failure to make
formal application. See, Centry v. GCeorgia Pacific Corp.,

supra, at 652; Chanbers v. Wnne School Dist., supra, at 1217.

As the 2004 SOX conpliance work had cone to an end, | find
t hat Conpl ai nant had no reasonable basis to expect extension or
renewal of his original contract. Therefore, | find that
Respondent’s failure to renew or extend Conplainant’s contract
does not constitute an adverse enpl oynent action.

Not wi t hst andi ng the proposition supported by the enpl oynent
di scrim nation cases, sone acts of discouragenent do not relieve
a Conpl ainant from making a good faith effort to secure the job
for which he conpl ains. In the case of the UHY Mann accounting
firm Conplainant presented no evidence that there was a job
avai l able, nor that the UHY enployee who advised him not to
“bother to apply” was a person responsible for hiring. Rat her ,
discrimnation on the part of UHY is assuned w thout affording
them the opportunity to respond to a good faith application for
wor K.

| find that Conplainant has failed to neet his burden of
provi ng adverse enploynent action based on “blacklisting” with
the UHY Mann accounting firm

Finally, Conplainant contends he was “blacklisted” wth
Respondent, and thereby denied the opportunity to apply and be
considered for the position of internal auditor. Respondent
counters t hat t he position was not avai l abl e during
Conmplainant’s tenure with Respondent, and Conplainant was not
qualified for the position which eventually becane avail abl e.
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As noted above, Conplainant is wunder an obligation to
pursue enploynment for which he contends he was precluded due to

di scrim nation. Conpl ai nant was apparently not precluded from
contact with any enploynent agency, nor did he testify that he
i nquired of ot her conpany per sonnel concer ni ng hiring

pr ocedur es. Respondent was under no duty to offer the position
to Conplainant prior to pursuing applicants from a placenent
agency.

For reasons discussed above, | find and conclude that
Compl ai nant has not suffered an adverse job action by being
“bl acklisted” with Respondent. As di scussed above, Conpl ai nant
has not nmet his burden of proof that he nade a reasonable effort
to apply for a job wth Respondent. Therefore, failure of
Respondent to hire Conplainant for the internal audit position
cannot constitute retaliatory action that would dissuade
enpl oyees from maki ng protected discl osures.

Based on the foregoing, |I find and concl ude Conpl ai nant has
failed to carry his burden of production and persuasion by a
preponderance of the evidence that he suffered an adverse
enpl oynment acti on.

VI . CONCLUSI ON

For the reasons discussed above, | find and conclude
Conpl ainant failed to establish that he engaged in protected
activity within the nmeaning of the SOX Act or that he was
subj ected to any adverse enploynent action by Respondent because
of his alleged protected activity.

VII. ORDER

Based upon the foregoing Findings of Fact, Conclusions of
Law and upon the entire record, Respondent did not unlawfully
di scrimnate agai nst Conpl ai nant because of his alleged
protected activity and, accordingly, his Conplaint is hereby
Dl SM SSED.

ORDERED this 29th day of June, 2007, at Covington
Loui si ana.

pr__o_ W

LEE J. ROVERO, JR
Adm ni strative Law Judge
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NOTI CE OF APPEAL RI GHTS: Thi s decision shall becone the final
order of the Secretary of Labor pursuant to 29 CFR 8
1980. 110, unless a petition for review is tinely filed with the
Adm ni strative Review Board (Board), U S. Departnent of Labor,
Room S-4309, 200 Constitution Avenue, NW Washington, DC 20210,
and within 30 days of the filing of the petition, the Board
issues an order notifying the parties that the case has been
accepted for review The petition for review nmust specifically
identify the findings, conclusions or orders to which exception
is taken. Any exception not specifically urged ordinarily shall
be deened to have been waived by the parties. To be effective,
a petition nust be filed within ten business days of the date of
the decision of the admnistrative |aw judge. The date of the
postmark, facsimle transmttal, or e-mail comunication will be
considered to be the date of filing; if the petitionis filed in
person, by hand-delivery or other neans, the petition is
considered filed upon receipt. The petition nust be served on
all parties and on the Chief Adm nistrative Law Judge at the
time it is filed with the Board. Copies of the petition for
review and all briefs nust be served on the Assistant Secretary,
Cccupational Safety and Health Admnistration, and on the
Associate Solicitor, Division of Fair Labor Standards, U S
Departnment of Labor, Washington, DC 20210. See 29 CF.R 88
1980. 109(c) and 1980.110(a) and (b), as found OSHA, Procedures
for the Handling of Discrimnation Conplaints Under Section 806
of the Corporate and Crimnal Fraud Accountability Act of 2002,
Title VIIl of the Sarbanes-Oxley Act of 2002; Interim Rule, 68
Fed. Reg. 31860 (May 29, 2003).
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