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PER CURI AM

Diana R WIllians appeals the United States Departnent of
Labor Admi nistrative Review Board s Final Decision and Order
accepting the Adm nistrative Law Judge’s Reconmended Deci sion and
Order to deny her wongful termnation conplaint against the
Baltimore City Public School System Ms. WIllians alleges that
she was unlawfully term nated due to her involvenment in a course of
protected activities relating to her conplaints and attenpts to
expose | ead and asbest os hazards at several Baltinore Cty schools.
We are of opinion that the review board s decision dismssing Ms.
WIllians’ conplaint was supported by substantial evidence, and

accordingly, we affirm

l.

The factual details of this case are extensive, but the
rel evant facts can be summari zed as follows. Ms. WIlianms taught
mat hematics at schools within the Baltinore Gty Public School
System (System. Ms. WIIlians spent nost of her career at
Fai rmount - Harford Hi gh School (Fairmount), although in 1997 the
school system transferred her to Southeast Mddle School
(Sout heast) because Ms. WIIlians believed Fai rnount’ s buil di ng was
unsafe after renovation, apparently because of inadequate | ead and

asbest os renoval .



From 1996 to 1998, Ms. WIllianms was convinced the System
schools contained unsafe levels of |ead and asbestos. Ms.
WIllians took several steps to effect school safety and comrunity
awar eness. She becane a | ead abatenent expert so her own testing
of school conditions would carry nore weight. She filed severa
conplaints with the Maryland Occupational Safety and Health
Adm ni stration (MOSH), wote letters to the Mayor of Baltinore,
notified television and news organizations, contacted school
principals and the Baltinmore Cty Council, distributed fliers at
school s and i n near by nei ghbor hoods, vi deotaped school conditions,
and interviewed a pregnant high school student alleging the
student’s pregnancy conplications resulted fromschool conditions.
She also refused to work for nmuch of the 1996-1997 school year
because of her concerns about the conditions at Fairmount. It is
not contested that Ms. WIllianms’ initial actions were protected
activity and triggered MOSH i nvestigations. The adm nistrative | aw
judge and the review board held, however, that after the schools
were deened safe, Ms. WIllianms’ continued activities, especially
her distribution of two letters and a flier, which inpeded the
school s’ educational function, was unreasonabl e and unpr ot ect ed.

First, shortly before the school year began on Septenber 3,
1997, Ms. Wllians wote a letter to the Mayor of Baltinore. Ms.
Wlliams’ letter clainmed Fairmount’s staff and students had been

exposed to | ead and requested anal ysis of every painted surface of



t he school buildings and a soil analysis of the school’s play area.
Ms. WIllianms offered to do the testing and requested the school be
shut down while the testing was conducted. Ms. WIlians attenpted
to distribute copies of the letter at Fairnount but was asked to
| eave by the principal. Ms. WIlians then went to Southeast,
where she placed copies on the cars in Southeast’s parking |ot.
Ms. WIllians also distributed the letter to cars in a church
parking lot, and she namiled a copy to the Baltinore Tinmes, which
published the letter. According to the adm nistrative |aw judge,
however, by Decenber 1996, it was unreasonable for Ms. Wllians to
all ege Fairnmount’s conditions were unsafe. By 1996, “testing and
cl eanup had occurred, a |ead abatenment contractor and asbestos
contractor were engaged on an ongoing basis, and the staff and
students had been screened for elevated |ead |evels. MOSH had
i nvestigated the Caimant’ s conpl aints, and found that the buil ding
was safe for occupancy.”

Second, in April 1998, Ms. WIllians prepared a flier she
di stributed all egi ng Janmes Mosher El enentary School (James Mosher),
Hi ghl andt omn M ddl e School (H ghl andtown), and Fairnount had been
cited for | ead-based pai nt hazards by an expert on | ead abatenent.?
Ms. WIllians’ flier told parents their children needed to be
tested for | ead and asbest os exposures; additionally, Ms. WIlIlians

identified herself as a | ead expert and provi ded her nane and phone

The expert referred to was Ms. WIIians.
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nunber on the flier. Ms. WIlianms distributed this flier to
students and staff at Janes Mosher and at nearby apartnent
conpl exes. Janes Mosher’s principal, Ms. Cascelia Spears,
testified that her office heard from nunmerous parents about Ms.
Wllianms’ flier. Ms. WIlians al so conpl ai ned of | ead probl ens at
Hi ghl andt own, but MOSH i nspectors had inspected these schools and
found no grounds for citation.

Third, by a letter dated February 24, 1999, Ms. WIlIlians
addressed the parents of children at Southeast regarding lead in
the drinking water at the school. Ms. WIIlianms obtained wthout
the school’s permssion a list of students’ parents’ nanes and
addresses and sent a letter to each address. Ms. Wllians' letter
warned parents that the school’s drinking water contained
unaccept ably hi gh anounts of lead. Ms. WIlianms al so included one
of her personal business cards identifying herself as a |ead
abat enent expert. At the tinme Ms. WIllians sent this letter, the
school had turned off all the water fountains and established
stations to distribute bottled water pursuant to the City Heath
Departnent’ s recommendati on. School officials stated that due to
Ms. WIllians’ letter, Southeast received so nmany phone calls from
concerned parents and the nedia that the area office was unable to
reach them by phone and had to use the telefax for energencies.

On May 7, 1999, Dr. Robert Booker, the Chief Executive Oficer

of the System (CEO), recommended to the Baltinore City Board of



School Comm ssioners (School Board) that Ms. WIIlians be di sm ssed
for msconduct. Ms. WIIlians was placed on energency suspension
wi t hout pay, pending further disciplinary action. According to the
evi dence before the admnistrative law judge, a teacher needs
perm ssion fromher principal to have access to the school systenis
list of nanes and addresses, which is privileged information. On
August 26, 1999, Ms. WIllians received a dism ssal hearing before
a hearing examiner of the Baltinore School Board.? The hearing
exam ner found nerit in Ms. Wllians’ allegations and recommended
agai nst her dism ssal. The School Board rejected the
recommendation of the hearing examner and affirnmed the CEO s
decision to dismss Ms. WIllianms for msconduct in office. The
federal adm nistrative | aw judge concl uded:

[ T] he Board found that the Claimant conmitted m sconduct

in office by failing to follow the chain of conmand when

she dissem nated information about alleged potential

health hazards at three System schools. Additionally,

t he Board al so found that she did not have perm ssion to
obtain the hone addresses of the approximately 500

There were two levels of administrative review. The
Bal ti nmore School Board caused Ms. WIlianms’ conplaints and the
i ncidents of her discharge to be heard before a hearing exam ner,
who reviewed the decision of the Chief Executive Oficer of the

School System to di scharge her. That hearing exam ner reported
favorably for Ms. WIllians, but the School Board did not accept
hi s deci si on. Ms. WIllians then filed suit under the various

statutes such as the Safe Drinking Water Act, 42 U S.C. § 300j-
9(i)(2) to have her discharge reviewed by the Secretary of Labor.
An admnistrative law judge first heard the case and decided
against Ms. WIlliams, which decision she appealed to the
Adm ni strative Review Board. That board affirmed the decision of
the adm nistrative law judge. The decision of the review board
becanme t he decision of the Secretary of Labor.
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students at Sout heast, and that this confidential student
information was wongfully acquired to further the
Claimant’ s personal goals and objectives. The Board
concl uded that the C aimant violated the Ethics Laws and
Codes of Conduct of Baltinore City in attaching her
per sonal business card to this conmuni cation. The Board
di sagreed with the hearing exam ner’s conclusions, and
found that the Claimant’s repeated failure to follow
proper procedure when addressing alleged health and
safety concerns had a direct bearing on her fitness to
teach, such that it would underm ne her future classroom
performance and overall inpact on students.

The administrative law judge also reviewed evidence which
tended to show that Ms. WIlIlians’ perceptions may have been
derived frompsychol ogi cal problens. The adm nistrative | aw judge
noted Ms. WIIlians, “acknow edged that her doctor has diagnosed
her with depression and stress, and suggested nedication. She is
angry at the ‘system’ and suspicious that MOSH has been conceal i ng
the facts; she will not take nedication, but prefers to rely on her
faith.” The adm nistrative |aw judge al so reviewed a report from
Dr. Stephen W Siebert, who conducted a psychiatric eval uation of
Ms. WIIians. Siebert concluded sonme of Ms. WIIlians’

al | egations “seened highly inplausible” and “m ght not be reality

based.” Siebert noted Ms. WIlians had a “paranoid stance” and
bel i eved there was a “coverup i nvol vi ng nany people.” Siebert felt
Ms. WIllians “rationalized facts to her own beliefs.” Siebert

also noted Ms. WIlianms dism ssed school reports and studies as
bi ased or fraudulent. Siebert did not find that Ms. WIIlians
suffered fromacute stress, posttraumatic stress di sorder, or nmjor

depression. Siebert instead believed Ms. WIllians “had either a
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delusional or personality disorder representing a preexisting
condition, not causally related to any accidental injury.”

In 1999, Ms. Wllians filed a conplaint with the Departnent
of Labor. She alleged she had been wongfully termnated in
retaliation for whistleblowng about environnmental hazards in
System schools in violation of enployee protections set forth in
the Safe Drinking Water Act, 42 U S.C. 8 300j-9 (2000); the Toxic
Subst ances Control Act, 15 U S.C. § 2622; the Clean Air Act, 42
US C 8§ 7622 (2000); the Solid Waste Disposal Act, 42 US C 8§
6971 (2000); the Conprehensi ve Envi ronnental Response, Conpensation
and Liability Act, 42 U S.C. 8§ 9610 (2000); and the Federal Water
Pol lution Control Act, 33 U.S.C. § 1367 (2000).

On Novenber 30, 2000, the admnistrative |aw judge issued a
recommended deci sion and order, finding that Ms. Wllians failed
to prove that the Systemwas notivated in whole or in part by any
protected activity by Ms. WIllianms when it suspended and di sm ssed
her fromher position as a mat hemati cs teacher. The adm nistrative
|aw judge found Ms. WIllians’ initial conplaints to “various
regul atory groups, as well as her public airing of her concerns
about the potential safety hazards presented by the renovation
project occurring at Fairnmount, were clearly protected activity
within the neaning of the applicable statutes.” However, the
admnistrative law judge found Ms. WIllians’ actions lost their

protected status after her concerns were investigated and the



buil dings were found safe. The admnistrative |aw judge also
determ ned that Ms. WIllians refused to accept these results, and
her continued perceptions of the environnental conditions of the
Syst em becane unreasonable. Additionally, the adm nistrative | aw
j udge determ ned that the allegations regardi ng school safety that
Ms. WIllianms nade during the last three years of her System
enpl oynent were notivated by her desire to “use the cloak of
whi stleblower” to avoid disciplinary action for her attendance
problens. Finally, the admnistrative |aw judge found Ms.
Wl lians’ unauthorized letters and fliers provided the Systemw th
a legitimte, nondiscrimnatory basis for her dism ssal.

The report of Adm nistrative Law Judge Chapnan is 44 pages in
| engt h. It is carefully and dispassionately done. W invite
attention to that excellent report.?

The plaintiff appeal ed, and on May 30, 2003, t he

adm ni strative review board affirmed and, with an inconsequenti al

31f footnote 7 of the opinion of the Admnistrative Review
Board of the Departnent of Labor is nmeant to enphasize that a
preponderance of the evidence is not required in proving a prim
facie case in a charge of discrimnation such as this, it is likely
contrary to Burdine, 450 U S. at 253. |If footnote 7 is neant to
enphasi ze that following a trial on the nmerits in such cases, the
proof of a prima facie case is usually inconsequential as dealing
with the “vagaries of the prima facie case,” it is consistent with
Jimnez v Mary Washington College, 57 F.3d 369, 377 (4th Gr.
1995). In any event, the treatnent of the proof of a prinma facie
case is inconsequential here because neither the ALJ nor the
Adm ni strative Review Board based Ms. WIllians’ |oss on any
failure to prove a prima facie case. The fact finding of the ALJ
is supported by substantial evidence.
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exception, affirmed both the fact finding and application of
precedent of the adm nistrative law judge in its final decision

The revi ew board noted Ms. WIllians’ briefs “barely” addressed t he
adm ni strative | awjudge’s concl usi ons of | aw and i nstead quarrel ed
with the admnistrative |aw judge' s factual findings by asserting
all of her whistleblow ng activities were supported by evi dence and
were valid since, she alleged, the | ead and asbestos probl ens had
not been adequately resolved. The review board concluded, “[The
Systen]’s proferred reasons for suspendi ng and di sm ssing WIIians-
- her unaut hori zed use of the names and addresses of persons to whom
she sent the letters and the disruption in the school systemcaused
by circulating the unfounded allegations--were legitimte and
nondi scri m natory. According to the ALJ, WlIllians did not
establish that these reasons were a pretext for discrimnation.”

Ms. WIIlians appeal s the review board’s final decision and order.

.

This court reviews the review board s decision and order to
determ ne whether it is supported by “substantial evidence” and
whether it is “arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with the law” 5 U S.C. 8§ 706(2)(A)-

(E); Blackburn v. Mrtin, 982 F.2d 125, 128 (4th Cr. 1992).

“Substantial evidence consists of such relevant evidence as a
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reasonabl e m nd m ght accept as adequate to support a conclusion.”

Bl ackburn, 982 F.2d at 128 (internal quotes and citation omtted).

A
The enpl oyee provisions of each of the Acts under which Ms.
W lians brought clains prohibit an enployer from discharging or
ot herwi se di scrimnating agai nst an enpl oyee because the enpl oyee
engages in activities that are subject to protection under the Act.
The Suprenme Court set forth the shifting burdens for proving a case

of discrimnation in MDonnell Douglas Corp. v. Geen, 411 U. S

792, 802 (1973), and reaffirnmed these principles in Texas Dep't of

Cmy. Affairs v. Burdine, 450 U. S. 248, 253 (1981).

The plaintiff has the initial burden of establishing a prim
faci e case by a preponderance of the evidence. Burdine, 450 U.S. at
253-54. To establish a prinma facie case of retaliatory discharge,
the enployee nust prove that (1) the enployee engaged in a
protected activity; (2) the enpl oyer took an adverse acti on agai nst
the enployee; and (3) a causal connection existed between the

protected activity and the adverse action. Causey v. Balog, 162

F.3d 795, 803 (4th Cr. 1998).

| f the enployee establishes a prima facie case, the burden
shifts to the enployer to provide sufficient evidence that the
adverse action was taken for a legitimte, nondiscrimnatory

reason. Burdine, 450 U. S. at 253. *“The defendant need not persuade
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the court that it was actually notivated by the proffered reasons.
It is sufficient if the defendant’s evidence rai ses a genui ne i ssue
of fact as to whether it discrimnated against the plaintiff.”
Burdi ne, 450 U.S. at 254 (citation omtted). |If the enployer neets
this burden, the enployee must show by a preponderance of the
evidence that the legitimte reasons offered by the enpl oyer were
actually a pretext for discrimnation. Burdine, 450 U S. at 253.
Al t hough t he burden of production shifts, “[t]he ultinmate burden of
persuading the trier of fact that the defendant intentionally
di scrimnated against the plaintiff remains at all times with the

plaintiff.” Burdine, 450 U S. at 253.

B.

Ms. WIllians clainms that the public expression of her
concerns was protected activity and the Systemfired her, at |east
in part, for engaging in such activity. The Departnent of Labor
(DOL) does not dispute that Ms. WIllians’ initial whistleblow ng
was protected activity, and that the System knew of her protected
activity. The DOL agrees that Ms. WIIlians’ initial
whi st | ebl owi ng was reasonable and protected. However, the DCL
further asserts that, as found by the adm nistrative | aw judge and
t he revi ew board, once the school facilities were deenmed safe, it
was unreasonable for Ms. WIllians to allege they were unsafe.

Moreover, the DOL clains that it was unreasonabl e and unprotected
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activity for Ms. WIlliams to distribute letters and fliers
al l eging unsafe school conditions, and to do so by making an
unaut hori zed use of school address lists. Finally, DOL contends
that in any event, the System had legitimte, nonretaliatory and
nondi scrimnatory grounds to dismss Ms. WIIlians.

The adm nistrative |law judge found, and the review board
affirmed, that Ms. WIllians had engaged in many activities that
the various Acts protect. However, the administrative |aw judge
found that the System suspended Ms. WIIlians because of the
February 1999 letter she mail ed to parents of students erroneously
stating that drinking water in one of the schools contained | ead.
She had previously circulated simlar letters in 1996 and 1997
cont ai ni ng unf ounded and sensational i zed al | egati ons about | ead and
asbestos hazards at three other schools. The admnistrative |aw
judge held that mailing these letters was not protected activity.
The adm ni strative | aw judge al so held that even if Ms. WIIlians’
activities “were found to be protected activity . . . the record
clearly establishes that” the System “had a legitimte and
nondi scrimnatory reason for its actions in suspending . . . and
t hen di sm ssing her.”

We are of opinion that the findings of the admnistrative | aw
j udge and the review board are supported by substantial evidence.
Ms. WIlianms’ conplaints centered around four schools. She first

publicly expressed concerns about the potential safety hazards
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presented by the renovation project at Fairnount. There is no
di sagreenent that these conplaints were “clearly protected activity
wi thin the neaning of the applicable statutes.” |In response, the
System “undertook significant activity to ensure that the
envi ronnent was safe, that any potential problens were corrected,
and that a plan was in place to nonitor the safety of the occupants
during the renovation.” The school was i nspected nunerous tines by
MOSH and the City Health Departnent and no viol ati ons were found.
Ms. WIIlians presented no credi bl e evidence that hazards remai ned
after the project was conpl et ed.

In response to Ms. WIllians’ conplaints about two other
school s, Janes Modsher and Hi ghl andtown, MOSH i nspected each. No
envi ronment al hazards or violations were identified. At Southeast,
her conpl ai nt about the safety of the drinking water was addressed
by testing. The testing showed problens at only one fountain,
whi ch was supposed to be turned off. Again, steps were taken to
ensure that any potential hazards were avoided by turning off al
drinking fountains and providing bottled water. [Inportant steps
wer e taken at each school in response to Ms. WIllians’ concerns to
ensure the safety of students and staff in each building. Once her
concerns were addressed, however, it was no | onger reasonable for
her to continue claimng that these schools were unsafe and her

activities lost their character as protected activity.
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Thus, when she mailed the February 1999 letter to parents of
students, it would seemthat her allegations were not grounded in
a reasonable perception of an environnental hazard. The
adm nistrative | aw judge found that “the mailing of this letter was
not protected activity, nor was the distribution of the fliers on
the two previous occasions.”

The System took adverse action against Ms. WIllians when it
suspended her on March 1, 1999. Ms. WIIlians, however, nust at
| east raise an inference that protected activity was the likely
reason for the adverse action, which she does not. Causey, 162
F.3d at 803. It is clear that the precipitating cause of action
was the February 1999 letter to parents about lead in the water at
Sout heast, but as the admnistrative |aw judge found, this letter
was not protected activity. Furthernore, even if this particular
letter were protected,* the System has established that her
suspension was notivated by legitimte and nondiscrimnatory
reasons. As the admnistrative |aw judge noted:

Wth respect to the ainmant’s dism ssal, the Statenent

of Charges identifies three activities as the basis for

the charge of m sconduct: the circulation of the

February 24, 1999 letter, the circul ati on of the Decenber

3, 1996 letter to the Mayor about |ead exposure at

Fairmount, and the circulation of the letter (in the
spring of 1997) about Fairnount, Janes Mosher, and

“Clearly the Decenber 3, 1996 letter and the circulation of
the flier in the spring of 1997 did not constitute protected
activities since the System had adequately responded to Ms.
WIllians’ conplaints, and investigations of the buildings had
deened them safe prior to each of those two activities.
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Hi ghl andtowmn. . . . it is limted to that conduct on the

part of the C ai mant that caused disruption in the school

system by unnecessarily alarmng parents and diverting

school resources to respond to inquiries, when in fact

the System had adequately responded to the concerns

rai sed by the dainmant.”
| ndeed, M ss Jane Fields, the principal at Southeast, testified
that, even if Ms. WIllianms’ allegations had sonme nerit, she stil
woul d have reconmmended her suspension for obtaining unauthorized
access to the list of names and addresses of parents. Thus, the
System has set forth | egitimate, nonretaliatory and
nondi scrimnatory reasons for Ms. WIIliams’ suspension and

dism ssal and Ms. WIlIlians has not established that these reasons

were a pretext.

L1,

We are of opinion from our review of the record that the
conclusion of the Secretary of Labor is based upon substanti al
evidence and is without reversible error. The adm nistrative | aw
judge and the review board did not err in finding that Ms.
Wl lians’ whistleblow ng actions were initially protected, but that
once MOXSH determined the schools were safe, Ms. WIIlians’
distribution of the letters and fliers was unprotected activity,
giving the Systemlegitimate grounds to dism ss her. Furthernore,
even if the February 1999 Iletter does constitute protected

activity, the adm nistrative | aw judge did not err in holding that
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the Systemset forth legitimate and nondi scrim natory reasons for
Ms. WIllianms’ dismssal.
Accordingly, the decision of the Secretary of Labor is

AFF| RVED.
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GREGCRY, Circuit Judge, dissenting:

Exposure to | ead contam nation in older, unrenovated school
buil di ngs poses a serious threat to thousands of unsuspecting
chil dren. Diana WIllianms, a math teacher of eighteen years,

recogni zed t he danger of such exposure and was determ ned, in spite

of her enployer’s unwillingness, to disclose this information to
parents and teachers at her school. 1In so doing, she ultimately
paid the price of her job. Ironically, the |esson taught by her

di sm ssal, which this decision affirns, is that a teacher can care
about her students, but not too nuch.

| strongly disagree with the majority’ s whol esal e adopti on of
the findings nade by the admnistrative law judge (“ALJ”) in
concluding that Wllians’s circulation of the |l etter dated February
24, 1999 (“February 24, 1999 Letter”) was unprotected activity and
that further, the Baltinore Cty Public School System (“School
Systeni) legitimately fired her for that action. Based on the
evidence in the record, WIlians reasonably relied on the
i ndependent | y- obt ai ned, EPA-certified |aboratory report, which
identified dangerously high | evels of | ead contained in one of the
wat er fountains at Southeast M ddle School (“Southeast”). The
chronol ogy of the events indicates that the School System did not
adequately respond to WlIllians’s <conplaints prior to the
circulation of the February 24, 1999 Letter. In addition, I find

that the public interest in protecting children from imm nent,
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hazardous risks in an educational environnent outwei ghs a school’s
interest in maintaining an at nosphere of order and trust. For the

foregoi ng reasons, | respectfully dissent.

l.
The majority’s opinion relies on the ALJ' s findings of fact,
which are, in ny view, inconplete and i nadequate when conpared to
the entire record. Accordingly, | shall recite the follow ng

relevant facts in full.

A

In 1992-93, a study perfornmed on all of the schools in the
School System indicated that Southeast had |ead contam nation
problens in certain water fountains. J.A 116. According to the
study, water fountains that showed unacceptable |levels of lead in
an initial diagnosis were tested a second tine. 1d. If the water
fount ai ns passed on the second test after being flushed, they were
nevertheless required to be flushed each norning to clear up any
lead buildup in the pipes. 1d. |If they failed, they were to be
turned off. 1d. Southeast responded to the study by shutting off
certain defective water fountains and providing bottled water
stations to faculty and students. J.A 136.

WIlianms was assigned to work as a teacher at Sout heast during

the 1997-98 school year. J. A 116. Wl lianms noticed that the
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staff had access to bottled water in the teachers’ |ounges, but
that the students were still drinking from water fountains.
WIllians heard repeated runors of |ead contamnation in the
drinking water but initially did not want to becone involved. J.A
136. Eventually, WIllians filed a conplaint on January 1, 1999,
with the Maryland QOccupational Safety and Health Adm nistration
(“MOSH") . Id. MOSH transferred this conplaint to the city’s
Health Departnent after determning that it |acked jurisdiction
over the matter. 1d. WIllianms nade a foll owup tel ephone call to
the Health Departnent shortly thereafter. 1d.

Meanwhi l e, WIIlianms i ndependently took water sanples from an
unidentified water fountain and sent them to an EPA-certified
| aboratory in early January of 1999. J.A 138. She subsequently
received a report fromthe | aboratory dated January 29, 1999, which
identified hazardous levels of lead in the water sanples. J.A
138, 247. Wl lianms called Jane Fields, the principal of Southeast,
inform ng her that she had conclusive proof of dangerously high
| evels of lead in the drinking water, but Fields ignored her. J.A
138.

On February 11, 1999, the Health Departnent inspected the
wat er fountains in response to Wllianms’s conplaint and foll ow up
tel ephone call. J.A 137. The Health Departnent issued a report
dated February 11, 1999 (“February 11, 1999 Report”), which found

that certain water fountains had Ilow water pressure and

21



deterioration. J.A 292. The Health Departnent also indicated
that it would performfollowup testing in two weeks. J.A 293.
However, the ALJ' s conclusion that the Health Departnment had al so
taken water sanples and determned that there was no |ead
contamnation in the water at this tinme is unsupported by the
record. See J. A 137, 291-93, 305; Conplainant’s Ex. CX-139.
Al t hough the Heal th Departnent recommended that the water fountain
stationed outside the main office be turned off, it based this
determ nation on the faucet deterioration present in the water
fountain. J.A 249.

In response to the February 11, 1999, Report, Fields and El am
decided to shut off all of the water fountains because they
frequently broke down. J.A 261-62. El am al so increased the
nunber of bottled water stations. 1d. Ms. Fields requested
repairs such as turning off water fountains and sinks |located in
the science laboratory. J.A 138. There is no evidence show ng
that WIlianms or any students or parents at Sout heast were aware of
the February 11, 1999 Report or these changes at the tinme they were
i nst at ed.

On February 24, 1999, WIllians, feeling brushed aside by
Fields, sent a letter to the parents of children enrolled at
Sout heast, whi ch stat ed:

PLEASE BE ADVI SED THAT your child s school has lead in

the drinking water. The process for testing lead in the

drinking water was directed by an expert in |ead
abatement, who is certified and accredited by the
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Maryl and Departnent of Environnent, and who is also
trained, certified, and accredited to sanple water for
| ead contam nati on.

The lead level in the water is higher than what is
accept abl e by t he Envi ronnment al Protection Agency. Al so,
t he fountains were turned off during the week of February
15, 1999 through February 19, 1999. Wre you as parents
made aware of such changes and infornmed as to why such
changes were bei ng nade? Do you as parents feel that you
are entitled to know why such changes were mde? |
strongly believe that the School Systemis obligated to
i nformyou of such dramatic changes, along with providi ng
you with a valid explanation, even if they have brought
bottl ed water for the children to drink.

Your child needs to be tested to see if he/sshe [sic] has

been potentially exposed to | ead. Please, don't wait too

long to have your child tested because the lead only

stays in your child s blood stream for about 6 to 8

weeks.
J.A 240. WIllianms did not have perm ssion to send the letter; nor
did she have authorized access to the school’s list of parents’
addresses. J. A 138-39, 143. 1In view of the overwhel m ng infl ux
of telephone calls from understandably concerned parents in
response to Wllianms’s | etter, Robert Booker, the superintendent of
the School System imediately suspended WIIlianms w thout pay.
J. A 140-41

The Health Departnent |ater issued a report dated March 15,
1999 (“March 15, 1999 Report”), which stated that water sanples

were taken on March 10, 19909. J.A. 305.' The March 15, 1999

This recitation of the facts is nore consistent with the
findings of James L. Wggins, the Hearing Exam ner, who found that
the Heal th Departnent did not sanple the water until March 9, 1999
and did not issue a report until March 15, 1999 — two weeks after
W lians had been suspended. See Conplainant’s Ex. CX-139. 1In his
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Report identified dangerously high |l evels of |ead contained in the
wat er sanples taken from the water fountain |ocated outside the
main office. J.A 305, 324. Jack Elam the building safety and
education officer for the School System testified that this water
fountain was unaccountably operating when the Heal th Departnent
checked in February of 1999. J.A 150. The water fountain was
subsequently shut off with all the other water fountains and then
turned back on in March of 1999 for testing. J.A 140, 150. 1In
any event, the testing for this water fountain was *“al nost
identical” to the results obtained by Wllianms. J.A 150. Yet
neither WIllians nor any parents or students at Southeast were
apprised of these results or the ensuing changes effected by

Sout heast .

B
The ALJ reconrmended di sm ssal of Wlliams's federal
whi st | ebl ower cl ainms pursuant to the Clean Water Act, 42 U S.C 8§

7622; Conprehensive Environnmental Response, Conpensation, and

findings of fact and conclusions of |aw issued pursuant to a ful

adversari al hearing, the Hearing Exam ner determ ned that
WIllians's circul ation of the February 24, 1999 Letter did not rise
to the level of msconduct; that she had the right to file
conplaints regarding safety and health issues that generally
affected the public; and that none of the students, parents or
ot her staff nenbers had conpl ai ned regardi ng the February 24, 1999
Letter. 1d. Accordingly, the Hearing Exam ner ruled in WIllians’s
favor and reconmended that the School Systemnot dismss her. 1d.
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Liability Act, 42 U S. C. 8§ 9610; Federal Water Pollution Control
Act, 33 U.S.C. 8§ 1367; Safe Drinking Water Act, 42 U S.C. 8§ 300j-9;
Solid Waste Disposal Act, 42 U S.C 8 6971; and Toxi c Substances
Control Act, 15 US C 8 2622 (collectively, “the Acts”).
Specifically, the ALJ held that once the concerns raised by
Wl lians had been addressed by the proper school authorities and
state regul atory agencies, she could no |onger reasonably claim
t hat the schools were unsafe. The ALJ stated:

At Sout heast, again in response to runors, the C ai mant
made a conplaint to the Health Departnent about lead in
the water. The Health Departnment responded pronptly,
maki ng recommendations to turn off a fountain and add
additional bottled water stations, but not citing the
school for any lead problens. |In response, the schoo
system shut all of the fountains. The Caimnt did not
accept the results of this inspection, however, but
relied on her owmn “expert” testing of the water fromthe
fountain outside the main office. |In fact, the results
of her testing showed that although the |ead |evel was
high on the first sanple, after flushing, it was at
acceptable levels. But even if there were problens with
the lead level in this fountain, they were addressed by
turning it off, along with all of the other fountains.
There could not be a potential for |ead exposure if the
water was not available to the students. Neverthel ess,
the Clainmant circulated a letter to 500 parents, telling
themthat there was lead in their child s drinking water
at school, and referring to the results of her testing,
giving the i npression that all of the water fountains had
been tested as part of an official process, which found
dangerous levels of lead in the water, when in fact it
was the daimant who was the “expert,” and who had
sanpl ed one fountain. Furt hernore, her statenent that
there was lead in the drinking water was sinply
erroneous, as all of the fountains had been turned off,
and the students and staff were using bottled water.
There was no reasonable basis for the Cdaimnt’s
al | egati ons.
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J. A 150-51. The ALJ thus concluded that WIllianms’s “repeated
unf ounded, and sensationalized mssives to parents overstepped
t hese bounds, and especially in light of the fact that her concerns
had been addressed and responded to by every health and safety
or gani zati on responsi bl e for overseei ng those concerns, her actions
were manifestly indefensible.” J.A 157.

The adm nistrative review board (“Board”) agreed with the
ALJ’ s determ nations that (1) WIIlianms had not engaged i n protected
activity by mailing the February 24, 1999 Letter which contained
erroneous information; and (2) the School Systenis proffered
reasons for her suspension — her unauthorized use of nanes and
addresses of parents and the attendant disruption caused by the

circulation of the letter — were legitimte and nondi scrim natory.

.

A
W my set aside the Board s determnation if it 1is
“arbitrary, capricious, an abuse of discretion, or otherwi se not in
accordance with the | aw,” or unsupported by “substanti al evi dence.”
5US C 8706(2)(A), (E). Substantial evidence consists of “such
rel evant evi dence as a reasonable m nd m ght accept as adequate to

support a conclusion.” Blackburn v. Martin, 982 F.2d 125, 128 (4th

Cr. 1992) (internal quotations and citations omtted). I n

applying this standard, we examine the entirety of the record
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including the ALJ's decision and any contrary evidence. Id.
(i nternal citations omtted). Wile de novo review is
i nappropriate, the substantial evidence standard nevertheless
requires us to “weigh whatever in the record fairly detracts from
the Board’ s factfinding as well as evidence that supports it.”

Dorsey Trailers, Inc. v. NLRB, 233 F.3d 831, 839-40 (4th Cr.

2000) .

B
Federal whistlebl ower provisions are “intended to pronote a
wor ki ng envi ronnment in which enpl oyees are relatively free fromthe
debilitating threat of enploynent reprisals for publicly asserting
conpany viol ations of statutes protecting the environment . . . .7

Passaic Valley Sewerage Conmissioners v. United States Dep’'t of

Labor, 992 F.2d 474, 478 (3d Gr. 1993). As this Crcuit has
al ready noted, federal safety | egislation, including whistleblower
statutes, should be “broadly construed” to effectuate their

congressi onal purpose. Rayner v. Smrl, 873 F.2d 60, 63 (4th Cr

1989) (interpreting Federal Railroad Safety Authorization Act to
protect whistleblowers in making intra-corporate conplaints even
t hough the act itself did not explicitly provide such protection).

In the present appeal, the Acts which formthe predicate for
WIllians’s federal whistleblower clains containvirtually identical

| anguage. For instance, the Water Pollution Control Act states:
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No person shall fire, or in any way di scrim nate agai nst,
or cause to be fired or discrimnated against, any
enpl oyee or any aut hori zed representative of enpl oyees by

reason of fact that such enployee . . . has filed
instituted, or caused to be filed or instituted any
proceedi ng under this chapter . . . or has testified or

is about to testify in any proceeding resulting fromthe

adm ni stration or enforcenent of the provisions of this

chapt er
33 U.S.C. 8 1367; see also 42 U . S.C. § 7622; 42 U S.C. 8§ 9610; 42
U S C 8§ 300j-9; 42 US.C 8 6971; 15 U. S.C. 8§ 2622. Section 24.1
of Title 29 of the Code of Federal Regulations inplenments the
enpl oyee protection provisions enacted in these statutes. See 29
CF.R 8 24.1 et seq.

A plaintiff claimng retaliatory discharge under these
whi st | ebl ower statutes nust denonstrate that (1) she engaged in
protected activity; (2) the enployer was aware of that activity;
(3) she suffered an adverse enploynent action; and (4) a causa

connection exi sted between the protected activity and the adverse

action. Hooven-lLewis v. Caldera, 249 F. 3d 259, 272 (4th G r. 2001)

(retaliatory discharge under Title VIlI); Sinmon v. Sinmons Foods,

Inc., 49 F. 3d 386, 389 (8th Cir. 1995) (retaliatory di scharge under
Toxi ¢ Substances Control Act, Water Pollution Control Act, Solid
Waste Di sposal Act, and the Cean Air Act). 1In showing that the
whi st | ebl ow ng activity was protected, the plaintiff nust establish
that her allegations were based on a good faith, reasonabl e beli ef

that the enployer engaged in safety violations. See Passaic

Valley, 992 F.2d at 478 (“enpl oyees nust be free fromthreats to
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their job security in retaliation for their good faith assertions

of corporate violations of the statute.”); Love v. RE/MAX of Am,

Inc., 738 F.2d 383, 385 (10th Cr. 1984) (activity protected even
if it is “based on a m staken good faith belief that Title VIl has

been violated”); Johnson v. O d Dom nion Sec., No. 86-CAA-3, 1991

W. 733576, at *6 (Sec’y May 29, 1991) (activity protected so |ong
as it is “grounded in conditions constituting reasonably perceived
violations . . .”). Mbreover, whistleblower protection does not
turn on whether the plaintiff is “actually successful in proving a

violation of a federal safety regulation.” Yellow Freight Sys.

Inc. v. Martin, 954 F.2d 353, 357 (6th Cr. 1992) (enphasis in

original).

C.

The mpjority largely adopts the reasoning of the ALJ in
finding that the February 24, 1999 Letter was not protected
activity under the first step of the analysis. Op. at 16. The ALJ
concluded that otherw se protected activity beconmes unprotected
where “the perceived hazard has been investigated by responsible
managenent officials, and if found safe, adequately explained to

the enployee.” J.A 34; see Sutherland v. Spray Sys. Envtl., No.

95-CAA-1, electronic slip. op. at 2-3 (Sec’y Feb. 26, 1996);

Stockdill v. Catalytic Indus. Maint. Co., Inc., No. 90- ERA-43, 1996

WL 171409, at *1 (Sec’y Jan. 24, 1996). Because school authorities
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at Sout heast and the Health Departnent had eventually addressed
WIllians’s conplaint, the ALJ determ ned that her circulation of
the February 24, 1999 Letter to parents at Sout heast clai mng that
the water fountains contained dangerous |evels of |ead was
unprotected activity. Even under this theory, however, the ALJ s
concl usi on erroneously m sconstrues and gl osses over critical facts
contained in the record.

First, the chronology of events indicates that the School
Systemhad not fully investigated | ead contam nation i ssues in the
water fountains until after WIllianms had circul ated the February
24, 1999 Letter. WIIlians conducted an independent study of the
defective water fountain in early January of 1999, sending the
sanples to an EPA-certified |laboratory. There is no dispute that
the sanples originated fromthe water fountain | ocated outside the
mai n of fice at Sout heast and that further, the water fountain, for
what ever reason, was operating and accessi ble to students.

The | aboratory subsequently released a report dated January
29, 1999, identifying hazardous levels of lead in the sanples
obtained fromthe water fountain. Wile it is true that the Health
Department undertook sonme efforts to test water fountains, the
February 11, 1999 Report denonstrates that the Health Depart nment
nmerely checked the faucets and water pressure. That report itself
states explicitly that the Health Departnent would return for

retesting. | ndeed, the Health Departnment did not take water
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sanples until March 10, 1999. Nor did it release its findings
until March 15, 1999 — nearly two weeks after WIllians had been
suspended. 2 Thus, at the time that WIllians circulated the
February 24, 1999 Letter, she had no reason to question the results
of the |aboratory report, which forned a good faith, reasonable
basis for her belief that the water fountains at Southeast
cont ai ned | ead contam nati on.

Second, the March 15, 1999 Report confirnmed the results of
WIllians's |aboratory report insofar as the drinking water in at
| east one of the water fountains at Sout heast contai ned dangerously
high levels of lead on the first flush. VWhile both reports
reveal ed that the drinking water yielded acceptable results after
the first flush, the ALJ ignored the systemw de requirenent that
water fountains which failed the first test but passed after
flushing were required to be flushed each norning to clear any | ead
buil dup in the pipes. As such, even water fountains which yielded
acceptable results on the second try were not necessarily safe by
t he School Systenmis own standards. Significantly, contrary to what
the ALJ suggests, the Health Departnent did not conclude that the
water fountain was safe or that the precautionary neasure of
flushing the water fountain would be sufficient to address the

pr obl em Instead, the Health Departnment explicitly recomended

2The individualized report on the water fountain in question
indicates that the earliest possible date on which the problens
coul d have been reported was March 12, 1999. J.A 324.
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that the water fountain be turned off even before the water
sanpl i ng had been conducted — a course of conduct which both Fields
and El am accept ed.

To be sure, Fields and El amshut off all water fountains prior
to WIllians’s circul ation of the February 24, 1999 Letter, thereby
foreclosing the possibility of future exposure to |ead
contam nation. Yet, this action did not address any past exposure
to | ead contam nati on, which posed a conti nuous threat to students’
health and wel fare. As such, the harns presented by past exposure
to |lead contam nation, which WIIlianms sought to address through
student testing, were still extant.

Third, the School Systemnever attenpted to engage Wllians in
any discussion regarding the lead levels contained in the water
f ount ai ns. Wl lians approached Fields to discuss the results
contained in the laboratory report, but Fields rebuffed those
efforts and evinced an utter |ack of concern. Furt hernore, the
record is bereft of any evidence showng that WIlians was ever
apprised of the February 11, 1999 Report; the Mrch 15, 1999
Report; or the reasons behind Fields’s decisionto turn off all the
wat er fountains at Southeast. Despite the objective findings of
the March 15, 1999 Report, which virtually concurred with the
results of WIllians’s |aboratory report, the School System never
explained to WIIlianms why exposure to | ead contam nation no | onger

endangered the students at Southeast. Neither did the School
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Systemexplain to Wllians what steps had been taken to abate the
| ead contam nation problem It therefore cannot be said that the
School System discharged its duty in informing WIIlianms why her
continued conplaints — at least with respect to past exposure to

| ead contam nation — were unjustified. See Sutherland, No. 95- CAA-

1, electronic slip. op. at 3 (finding that once enployees
conpl ai ned of unsafe working conditions, enployer had a duty to
nmeet with enpl oyees and adequately explain why the conditions were
safe; “Had Smth adequately explained to the Conpl ai nants that the
partial containment procedure was safe, the refusal to work would
have lost its protection.”).

To the extent that the ALJ purports to discredit WIIians
based on her perceived fragile nental state, such considerations
are irrelevant to the reasonabl eness standard which applies to
determ ne whet her an enployee’s conduct is protected. See e.q.

Miunsey v. Fed. Mne Safety & Health Sewerage Conmm ssioners, 595

F.2d 735, 742 (D.C. Gr. 1978) (rejecting requirenent that m ners
denonstrate their state of mind or the nmerit of their conplaints).
Taking the facts as they were known to Wllians at the tinme she
circulated the February 24, 1999 Letter, | find that Wllians’s
reliance on the | aboratory report formed a reasonabl e basis for her
belief that the drinking water accessible to students contai ned

| ead contam nati on.
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D.

The maj ority neverthel ess concl udes that the School Systemset
forth legitimate, non-retaliatory reasons for dismssing WIlIlians
based on the ALJ's determ nation that she obtained unauthorized
access to the list of names and addresses of parents and created
di sruptions in Southeast's adm nistrative affairs. Op. at 16.

Rel ying on NLRB v. Truck Drivers, Ol Drivers, Filing Station and

Platform Wirkers Union, Local 705, 630 F.2d 505 (7th G r. 1980),

the ALJ found that WIlianms’s unauthorized contact wth Southeast
parents was “i ndefensible” inlight of the School Systemi s interest
in maintaining an orderly environnment for the education of children
and an atnosphere of trust with their parents. J.A 157.

In Truck Drivers, two enployees were dism ssed as business

representatives on behal f of their union because they had di scussed

their wage conpl aints over their enployer’s radio. Truck Drivers,

630 F.2d at 506. The Seventh Circuit declared that nerely
characterizing the enployees’ conduct as “wage demands” w thout
considering the time, manner and place of such denmands was
inproper. 1d. at 508. Specifically, the court stated:

If the “thrust” of the enpl oyees’ actions were [sic] here
toward obtaining salary increases for thenselves and
ot her menbers of the union staff, their right to petition
for wage increases nust nonethel ess be bal anced agai nst
the enployer’s right to expect a basic loyalty on the
part of enployees in the performance of their assigned
duti es.
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ld. at 508. Because the enployees had blatantly disregarded
establ i shed procedures for processing wage conpl aints and engaged
i n poor work performance, the court found that the dism ssals were

appropriate and non-retaliatory. ld. at 508-009. Truck Drivers

t hus stands for the proposition that an enpl oyee does not have the
absolute right to engage in insubordination even if sone of those
acts inplicate protected activities on his ow behalf. 1d. at 508;

see NLRB . | nt er nati onal Br ot h. of Boi | er maker s, I ron

Shi pbui | ders, Bl acksniths, Forgers, and Hel pers, 581 F.2d 473, 478

(5th Gr. 1978) (“To hold that a union has no right to di scharge an
enpl oyee for insubordination . . . would, we believe, seriously
detract fromeffective, cohesive union |eadership.”)

Truck Drivers is distinguishable fromthe present appeal for

several reasons. WIllians attenpted to avail herself of the proper
channels for reporting environnmental violations — first, through
MOSH and the Health Departnent, and second, through Fields. MOSH
denied jurisdiction over her conplaint and transferred it to the
Heal t h Departnent; the Health Departnent did not take water sanples
until nore than two nont hs had passed; and Fields directly ignored
and rebuffed WIlliams’s efforts to inform her of the problem
Clearly, the channels for reporting such conplaints were not
effective, particularly in light of the immnent and continuing

danger posed to the students at Sout heast.
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Moreover, this is not a case in which WIllianms sought to
harass the School Systeminto awarding benefits to herself, as in

Truck Drivers. Rather, WIlliane was determined to make the

specific children and parents affected by the cognizable health
ri sks present in the school aware of those i medi ate dangers. Wile
the ALJ viewed WIIlians as being an overly zeal ous crusader who
repeatedly annoyed the School System her efforts tine and again
forced positive changes and were far fromfrivol ous.

Finally, the enployer’s right to be free fromdi sruptions and
interferences in the daily adm nistration of its affairs is not
absolute; the entire purpose of federal whistleblower statutes is
to protect enpl oyees who seek to uncover violations that strike at
the heart of public safety. Particularly where public safety risks
to children are involved, whistleblower activities designed to
expose such risks should be wunsettling, di sruptive, and
frightening, so as to inspire positive change.

The nere fact that Southeast becane inundated with tel ephone
calls fromconcerned parents does not nmean that the School Systenis
interest in maintaining an educational environnment of order and
trust should override the public interest in ensuring the safety of
unsuspecting children. Despite receiving objective findings of
| ead contam nation in the drinking water whi ch had been accessi bl e
to students at sone point, the School Systemnever told students or

parents about the risk of exposure to |ead contam nation or the
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st eps undertaken to abate the exposure to such contam nation. Upon
receiving Wllians’s letter, parents understandably began calling
admnistrative officials at Southeast, distressed nostly because
the School System itself had never disclosed the existence of
recurring |lead contam nation issues. Significantly, no parent,
student or staff nenber ever conplained about receiving this
information. Nor did any of the parents take drastic neasures such
as keeping their children out of school, calling for the
resignation of staff nenbers, or even protesting — a testanent,
perhaps, to the trust they placed i n Sout heast’s adm ni stration and
specifically, Fields.?3

In nmy view, the School Systems professed interest in
mai nt ai ning order and trust appears disingenuous in light of its
failure to disclose risks inherent in past exposure to |ead
contam nation and the need for student testing, even if future
exposure to | ead contam nation had been addressed. Moreover, the
School System could have avoided the disruption in the
adm nistration of its affairs by inform ng students and parents in
the first instance. Instead, the School Systemretaliated agai nst
W 1ians because she i nfornmed parents about the serious risks posed

to students from past exposure to |ead contam nation, thereby

3At | east two parents insisted on speaking directly to Fields,
and not to an assistant principal or secretary, because they
“trusted” her. J. A 265-66. One of the parents expressed her
distress at the fact that the letter had not originated from
Sout heast itself. J.A 265.
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enbarrassing adm ni strative officials. As such, the School System
did not dismss WIlianms nerely because she used an unauthorized
list to contact parents or created disruptions in Southeast’s
adm nistrative affairs

Despite the majority’'s best efforts to view the protected
nature of Wllianms’s activities and the legitimcy of the School
Systenmis proferred reasons for her dism ssal as distinct issues,
the underlying facts indicate that the i ssues cannot be so easily
uncoupl ed. It is true that Field testified that “even if she
bel i eved the Respondent was correct in her allegations regarding
lead in the water, she would have still recommended the
Respondent’s suspension w thout pay because of the disruption
cause[d] at the school.” Conplainant’s CX-139. However, it is
al so undi sputed that her supervisor, Dr. Patricia Abernathy, the
Area Executive Oficer for the Southeast area, testified that “if

she had determ ned that there was sone validity to the Respondent’s

al l egations, she may have recommended a different disciplinary
action.” 1d. (enphasis added). Simlarly, Sandra Wghton, the
Assi st ant Superintendent for the Southeast area, “confirned that,
even if there were nerit to [WIllianms’s] clainms, she still would
have recomended sone formof discipline, although the formof that
di sci pline may have been different.” J.A 155 (enphasis added).
As such, two high-ranking officials in the School System

admtted that the decision to dismss WIlianms was based, in part,
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on the wvalidity of her allegations, which were ultimtely
substantiated by the School Systenis own report. Mor eover ,
Booker’s recommendation that WIllians be dismssed explicitly
relied on Dr. Abernathy’s formal recomrendation on April 26, 1999,
whi ch was nore than a nonth after the rel ease of the March 15, 1999
Report. J.A. 246. Accordingly, | conclude that the School System
failed to proffer a legitimte, non-retaliatory reason for
di smssing WIIiamns.

| fear that today’s decision unwittingly di scourages enpl oyees
from disclosing information reasonably intended to protect the
vul nerabl e when their enployers are unwilling to do so. Because
conclude that WIllianms engaged in protected activity and that the
School System failed to proffer a legitimate, non-retaliatory

reason for her dism ssal, | respectfully dissent.
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