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IN THE UN1.ED STATLS DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF MISSISSIPPI = "1 “’”"”@““F‘é‘%“,’i.:..'E‘;’%,““““"'sﬁ'“p' |
| JACKSON DIVISION . | MAY 62004
UNITED STATES OF AMERICA, wy NGB G~

Plaintiff,

' THE STATE OF MISSISSIPPI ef al., |
: : Civ. Act. No. 70 CV 4706 :

Defendants',
' and
McCOMB MUNICIPAL SEPARATE SCHOOL
"DISTRICT et al

Defendants-hltervenors.

Avv.\,\_vvvvvvvvvvvv

UNITED STATES’ RESPONSE TO THE DEFENDANT?S MOTION
FOR DECLARATION OF UNITARY STATUS

On March 29, 2004 the Unlted States recelved a copy of the McComb Municipal
‘Separate School Dlstrlct s Motion f01 an Order Declarmv Unitary Status filed with this Court on’
‘ Mar.ch 26,.2004. The United States llasiworked diligently to review all records in our possession
to deténﬁine what ac'ldiltional desegregation-reiateci information must be obtained to complete the
required desegregation compliance evaluation of tlj.is school district. This effort has been |
concur;ént with Worl\'ing to conclude discbvery on the McComb School District’s (the

“District”) elementary classroom assignment practices.'

! The United States is currently conducting discovei'y regarding the classroom
assignment practices for Otken and Kennedy Elementary Schools in the McComb School
District. The Court granted the United Stdates’ Motion to Reinstate the Case to the Active Docket

and for Discovery on November 17, 2003,
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As an initial matter, the united States opposes the District’s request .that the Motion for
Declaration of Unitary Status be consolidated fdr hearing with any motion for furthér relief .ﬁ]ed
by the United States with. respect to the District’s student assigmﬁent practices. The November
17,2003 Court Order granting discovery of the District’s classroom assignment practices ends
on May 17, 2004, with a status conference scheduled for June 17, 2004. That deadline prox)ides
insufficient time to develop the full record .required to evaluate whéther the District has met its
burden of proving that it has achieved unitary status. Additionally, the United States has
recéived complainfs from ,McComb' community members questioning the District’s operations
and COmpliance with the Consent Decree. Therefore, the United States reqﬁests a separate
@sooyery schedule for the unitary sfatus motion. This allows for a proper review of the Motion
for Deqlara_tic;n of Unitary Sta,tus,.with{)ut delaying aresolution to the cIassfoom assignment
issue currently before the Court.? |

'Accordi‘ngly,- the U'nitea States sets forth below: (1) a discussfon on why the twp motions |
énd discovery s.hog]d not be conlsQlidated (2) gstablished legal standards for determining whether
a s§1160_1 distriét has achieved unitary status; and (3) a proposed échedule for conducting a -

“Unitary status” review of this school district. The proposed order includes a period for the

?  The United States requests that the classroom assignment issue plroceed so that it is
resolved before the beginning of the 2004-05 school year. The United States first made a
detailed inquiry into the District’s assignment practices on January 2, 2001 because of the high
number of one race classrooms. See Letter from Mansukhani to Atkinson (1/2/01)(Attachment
1). After the District’s explanation that in part the assignment practices were created out of ‘
concern for “white (minority) students”, the United States alerted the District that it believed the ;
classroom assignment practices for Otken and Kennedy Elementary schools violated the April 6,
1971 Consent Decree. See Letter from Mansukhani to Atkinson (2/12/01)(Attachment 2). The
United States has corresponded with the District since that time attempting unsuccessfully to
resolve any differences without court intervention. See Letter from Mansukhani to Adams
(2/25/02)(Attachment 3) and Letter from Adams to Mansukhani (5/7/03)(Attachment 4).
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parties to engage in good-faith negotiations so that this matter may be resolved amicably and

without a lengthy evidentiary hearing. The United States has twice contacted counsel for the

district as to wh.ether they will ag1'ee to the proposed order, but at the time of filing had not
received a response.

I. A HEARING ON ANY MOTION FOR FURTHER RELIEF
SHOULD NOT BE DEFERRED

A. This Court should not consolidate the motions and discovery in this case,
The United States’ objection to the District’s student assignment practices should be
heard by the Court before any other motions. The Unitéd Stateé began seel;iﬂg a resolution t.o’
the District’s_blassfoom assigﬁment pract'ices over three years ago. Consolidation of motions is
unwarranted.for several reasons. First, our discovery on the classroom assignment issue is
further allong, and scheduled to end on May 17. Second, if there is a vioiation, consolidating
~motions will result in delay o.'f resolving the student assj gnmeﬂt practice and students continuiﬁg '
to be harmed as a result of the practice. Third, the unitary status motion is not an urgent matter
for the district. The school boa'rd voted on February 3, 2004 to seek unitary status. | Yetthe
District waited two months to file the motion, when -discovery on the ,cl,assroom'a‘ssigﬁment issue
wgis nearing completion. Finally, if there is a violation of the Decree by the assignment
practices, that ﬁnding. alone precludes a declaration of unitary status. |
Discovery will be completed on the classroom assignment issue by May 17, 2004, and
the United States expects to move for fﬁrther relief within a month. Th‘erefore, the Court should

not consolidate any motion on the classroom assignment practices with the motion for unitary

status.



II. APPLiCABLE LAW ON UNITARY STATUS

CA. This Court must apply the prescribed lepal standard set forth' by the
Supreme Court by conducting a careful, factual inquiry.

The legal standard for achievement of unitary status set forth by the Sﬁpreme Court is

well-established. First, school districts that unlawfully segregated their.schools in the past have

an affirmative, constitutional duty to remedy that segregation and its effects by taking “all steps’

necessary to eliminate the vestiges of the unconstitutional dé jure system.” Freeman v, Pitts, 503

U.S. 467, 485 (1992); accord Hull v, Quitman County Bd. QfEduc., 1 F.3d 1450, 1453 (5th Cir.
1.993). Second, when determining whether femnanté,of ‘a dual systém have beelll eradicated, thé
court must examine every facet of the school dist.riot’s operations, from the school and classroom
ﬁssi gnment bf student, faculty, and staff, to the trénspdrtation, extracurricular ac'tivjties, and

facilities and resource allocation policiés and practices of the school district (the areas of school

administration often referred to as the “Green factors™). Green v. County Sch. Bd. of New Kent

County, Virginia, 391 U.S. 430, 435 (1968); Freeman, 503 U.S. at 485; Dowell, 498 U.S. at 250,

These “Green factors” .are “among the mpsjt important indicia of a segregated sysfem.” Swann v.
Charlotte-Mecklenbufg Bd. ofEduc.,l402 US. 1, 8, @Lg d_cgj_eﬂ, 403 U.S. 912 (1971); they are
often “intertwined or synergistic,” so that a. éonstitutién‘al violétion in one area cannot be
eliminated without remedies in another. Freelﬁan, 503 U.S. at 497-98. Finally, in addition to tﬁe
Green factofs, the court should identify Vo.ther elgments of schpol administration, such as quality
of education, to “determine whether minorityl students [are] being disadvantaged in ways that |
require[ ] the formulation of new and further remedies to ensure full compliance with the court’s |
decree.” Freeman, 503 U.S. at 492.._ |

The Supreme Court has stated that a proper resolution of any desegregation case tums on
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the careful éssessment ofifs fa‘ClS'. '&?reeman, 503 U.S. at 474 (citing Green, ;391 U.S. at 439).%

| Therefore, to detérmine if school districts have achieved “unitary status,” the Supreme Court has
mandated a complete reviéw, setting forth criteria by which the district couﬁ could determine
whether the school district had manifested a good-faith commitment to maintaining a
nondiscriminatory school environment. Fréeman, 530U.S. at 492, Thc“district coﬁrt must
evaluate (1) whether the school districts have “complied in goo.d faith with the desegregation -

~ decree [,]” Board ¢f Educ. of Oklahoma City Pub, Sch. v. Dowell, 498 U.S. 237, 249-50 (1991),

and complied with the decree for a reasonable period of time, Freeman, 503 U.S. at 498, (2)

whether “the vestiges of past discrimination [have been] eliminated to the extent practicable[,]”

Dowell, 498 U.S. at 249-50; and (3) whether the parents, the students, and the public have

assurances against further injuries and stigma. Freeman, 503 U.S. at 498; Lockett v. Board of

Education, 111 F.3d ‘839, 842 (1 1th Cir. 1997); Georgia State Conference of Branches of .

NAACP v. Georgia, 775 F.2d 1403, 1414 (11th Cir. 1985). .

In Fre_eman; the Supreme Court in's.tructed district courts to make a thorough analysis of
Whether a school board had complied with its obligation to descgrégate in good faith. The CQUI’t
stated that “‘[a] school system Is better po's’itioned to deménstrate its good-faith commitment to a
constitutional course of action when its policies fgrm a consistent pattemn of lawful conduct
directed to eliminating earlier violations.” 530 U.S. at 492. Additionally, a school board’s
future plans may assist the court when evaluating the school’s promise to maintain an

environment free of discrimination and that it is “unlikely that the school board [will] return to

3 “[A] school district that was once a dual system must be examined in all its facets, both
when a remedy is ordered and in the later phases of desegregation when the question is whether |
the district court’s remedial control ought to be modified, lessened, or withdrawn.” Freeman, 503 |
U.S. at 486. See also Keyes v. School Dist. No.1, Denver, Colorado, 413 U.S. 189, 211 (1973).
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its former ways(.]” Dowell, 49% U.‘S. at 248, The consideration of race to f;n“mulate classroom
assignment policies calls into question the District’s good faith in complying with the Consent
Decree. Indeed, the Umted States’ belief that the District is v1olat1ng the Consent Decree |
increases the 1mportmce of a full, factual dlscovery period. The Court should follow Freeman to
make ccrtain that the District is acting .in good f;tith with the rest of the Order and that violations
in one area are not “intertwined” Witﬁ other school district operations. | ' | |

B. This Court must apply the proper allocation of burdens.

The sc(hool‘ district bears the burden of proof of compliance with specific desegregation
decrees and must demonstrate that all effects of state-imposed ségr.egation have_ been remedied,
because the defendant Ischool district was prev@'oﬁsly found in 'violaticu; of the Constitution and
applicable federal laws. See Free‘man,'SOB U.S. at 494.

In Freeman, the Supreme Court made clear that school districts must s-h_o»ul'der the burden

of demonstrating that they have eradicated all remnants of a de jure school system.- See id. For

‘example, in its discussion of student assignrﬁents, the Supreme Court stated that “the school

district bears the burden of showing that any current imbalance is .not ftraoeablé in a proximate
way to the priof violation.” &;.S_e_e gls& Dowell, 498 U.S. at 249 (remanding case to district
court to determme whether ° Board made a sufﬁment showing of constitutional compllance”)

Umted States v. Fordice, 505 U.S. 717, 739 (1992) (As set forth by “Brown and 1tq progeny .

the burden of proof falls on the defendant, and not the aggrieved plaintiffs, to estabhsh that it has

'dismant]ed its prior de jure segregated system'.”); Dayton Bd. of Educ, v. Brinkman (Dayton IT},

443 1J.S. 526, 537-38(1979); Keves, 413 U.S. 189, 211 atn.17 (1973); Swann v. Charlotte-

Mecklenburg Bd. of Educ., 402 U.S. 1, 26 (1971).

This case should be dismissed only upon a finding of “‘unitary status” as a result of a
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careful,-factual inquiry by this Court into V\.'hether the school district has mét its obligations
under the operative desegregation.decrees and under the aforemen-tioned legal standardé set by
the Supreme Court. Ajudif:ial inquiry into whether a district has achieved “unitary status”
differs significantly from an i]:l]'ll'al finding that a school district has become “unitary.” The

" Eleventh Circuit in Georgia State Conference of Branches of NAACP v, Georgia; 775 F.2d 1403

(11th Cir. 1985), clarified the distinction between dperating as a “unitary” school system and -

achieving “unitary status:”

[A] unitary school system is one which has not ' o
operated segregated schools as proscribed by cases B
such as Swann and Green for a period of several years.

A school system which has achieved unitary status

is one which is not only unitary but has eliminated

the vestiges of its prior discrimination and has been

adjudicated as such through the proper judicial

procedures. o

Id. at 1413. In Dowell, the Supreme Court also recognized that unitary school districts may still

bear vestiges of discrimination, requiring continued judicial supervision. 498 U.S. at 245 (as

cited i“n United States v. State of Géorgl;a, 171 F.3d 1344, 1350 (11th Cir. 1999')). Thus,

althbough ‘a school district méy no longér operate ségregated schools under a "du‘al system, this

finding of a unitary school system alone is not sufficient to warrant 2 declaration of unitary - ‘
sfa.tus without a broader examination of all Green factdrs within thé analytical fr'émeWork | |
' g:stablished by the Supreme Courl. By themselves, the District’s Motion and accompaﬁying

documents do not provide sufﬁcient infonna-t.ion upon .Which to evaluate whether unitary status

has been achieved.



ITI. PROPOSED SCHEDULE FOR DISCOVERY

A. The United States should be afforded the opportunity to conduct an
appropriate discovery, separate from the discovery sranted on November 17,
2003, before this Court hears evidence on whether the District has achieved

Unitary Status.

- To provide the Court wit"h\a coniplete record on which to assess whether the District has
achieved Unilary Status, the United States shoﬁld be allowed sufficient time for discovery. The
data supplied in the District’s Motion, while helpful in initiating the review process, is
inétlfﬁcient to ecnable the Unitéd States to assess whether the District has complied \;Vitll its
afﬁl’m‘at‘i_v.e'desegrc.gation. obli gativc-)ns.v A thoro ugh revi‘ew of a unitary status motipn includes
tal}cing with com:ﬁunity members, vis.iting the school facilities, receiving information not
provided in the District’s motion like details of student transfers and each school’s entire
yearbook outlining all student honors and extracﬁi‘ric.ular activitiéé. The Uni ted States wjl] also
need to invesﬁ gate complaints recentl); received by McComb parents that include allegations of
the Distric;t vio_laiing the Consent D‘ec_ree. Until the United Sta_teé is afforded_ an opportunity to
take discovery conc_emin g the District and “all of its facets,” Freeman, 503 U.S. at 486, ﬁnd until
an.evidentiary heafing éan be held; the District’s Unitary Status Motion cannot Be properly -

evaluated. See Monteilh v. St. Landry Parish Sch. Bd., 848 F.2d 625, 628 (5th Cir. 1998)

(district court must hold a hearing to determirie whether school district can be declared to have

achieved unitary status); United States v. Lawrence County Sch. Dist., 799 F.2d 1031, 1038 &

0.6 (5th Cir. 1986), reh’g denied, 808 F.2d 1063 (5th Cir. 1987) (listing Fifth Circuit cases

requiring a hearing before jurisdiction is relinquished in school desegregation case).

B. Proposed Order

As discussed above, the Supreme Court has mandated a thorough, factual in(quiry into
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this scﬁool dis‘tr.ict’s opera’tior{, aud‘into‘ other areas such as quality of educafion. Since receiving
this Mot.ion, the United States has worked diligently to ascertain what records are in our |
possession and, based upon our re.viev‘v of these records, what additional desegregation-related
information must be obtained in érder to éomplete the required desegregation compliance
evaluation of this school district. As a result of this assessment the United States requests 180
days from the da[e,Ofthe Order to complete discovery to enable an appropriate review ofihe .
aistrict which includes: a review of the information collected from the échbol district, an
- adequate opportunity to speak with community leaders and parents, and a visit to the school
| distri}cfwhi]e school is in session. It is only> at that point that the parties can meaningfully
discuss any outstanding issues that may ekist, inc]uding whether further remedial actioh is
fequired. The parties should then be given a reasonable time of 60 days to meet, negotiate and -
come forward with recommendations to the Court.
CONCLUSION

For the reasons set forth above, the United States respectfully requests the Court to
. appr§ve, lhe schedule proposed below: | |
| (1)  The Unjted Statés shall have léO days from the date of entry of this

Court’s Sl,cheduling Order to complete discovery and to inform the District

and State of Mississippi in writing of any objections to a declaration of
" Unitary Status.
(2)  The District and the State shall respond to reqﬁests for.information from
the United States within 30 days of receipt of such requests,
(3) Thg school district shall allow t:h-e United States an bppommity to tour and
inspect.school facilities upon at least seven days notice and shall provide
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acoess.tp ‘ulS‘tI'].CI officials, school staff, and stud‘ent's !as well as school
records.

(4)  The parties shall then have 60 days from that date in which to confer and
attempt fo resolve any outstanding issues raised by the United States in the
letter referenced in (1) above.

(5)  Ifthe paﬁies are unable to resolve these outstanding issues, the United
States shall have 30 days thereaftef within which to file its objections to
the District’s Unitary Status Motion.

» (é) | Upon the United States’ ﬁ]ing of any ijections, the Court,wﬂl éozﬁene a
| statﬁs coﬁferenee an;i/ or e’videnti ary hearing.

A proposed order to this effect accompanies this Response.

Respectfully submitted,

DUNN O:LAMPTON , - R.ALEXANDER ACOSTA
United States Attorney . Assistant Attorney General

Southern District of Mississippi

JAVIER M. GUZMAN ")
TOBIE. LONGWITZ .
Attorneys

U.S. Department of Justice
Civil Rights Division
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DATED: May—2 , 2004
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Educational Opportunities Section-PHB

950 Pennsylvania Ave., N.W.
Washington, DC 20530 -

Ph: (202) 514-4092 |
Fax: (202) 514-8337 - . .
Attorneys for the United State

s of America .



CERTIFICATE OF SERVICE

I certify that copies of the foregoing have been sent, by federal express mail, on this-
S _th day of May, 2004, to the following attorneys of record:

Holmes Adams

Adams & Reese LLP

111 E. Capitol St. Ste. 350
‘Jackson, MS 39201

Maudine Eckford :
Special Assistant Attorney General
Office of the Attorney General
450 High Street

Jackson, MS 39201

i E.olpaitrs

Tobi E. Longwitz, Esg{ d





