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VOTING RIGHTS ACT: SECTION 5—
PRECLEARANCE STANDARDS

TUESDAY, NOVEMBER 1, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2 p.m., in Room
2141, Rayburn House Office Building, the Honorable Steve Chabot
(Chairman of the Subcommittee) presiding.

Mr. CHABOT. Good afternoon. This is the Subcommittee on the
Constitution, and it will come to order now. This is the fifth in a
series of hearings on the Voting Rights Act that we have held thus
far. More specifically, this is the third in examining section 5 and
the preclearance requirements it imposes on covered States and
counties. Section 5 is one of the several temporary provisions set
to expire in 2007.

We have yet another distinguished panel with us here this after-
noon. We are very fortunate to have such a distinguished panel. I
appreciate the witnesses taking time out of their busy schedules
and especially with the expertise that they have. And we are con-
tinuing to examine the impact and effectiveness and continued
need for section 5.

Section 5 was enacted in 1965 as part of the Voting Rights Act,
along with several other temporary and permanent provisions, to
end almost a century of discrimination against minorities in the po-
litical process. It was designed to prevent certain States and polit-
ical subdivisions from undermining Federal efforts to enforce the
constitutional guarantees of the 14th and 15th amendments.

As we discussed in our earlier hearing, section 4 of the Voting
Rights Act set forth a formula to cover jurisdictions with a history
of discrimination. To protect minority voters and the progress made
to date, Congress required these covered jurisdictions to preclear
all voting and election changes with the U.S. District Court for the
District of Columbia or the Attorney General before being able to
give effect to such changes.

In submitting changes, covered States and counties are required
to prove that such a change, “does not have the purpose or effect
of denying a citizen’s right to vote on account of race, color or lan-
guage minority status.”

The Department of Justice and the U.S. District Court for the
District of Columbia enforced section 5 by requiring covered juris-
dictions to prove that such a change was not made with a purpose
to discriminate and will not have the effect of making minority vot-
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ers worse off. Such was the standard until 2000 when the Supreme
Court deviated from this standard in the case of Reno v. Bossier
Parish, also known as Bossier II. In Bossier II the Supreme Court
held that section 5 only required a covered jurisdiction to prove
that a change was nonretrogressive in purpose and effect.

The holding of the Court therefore allowed changes that are en-
acted with a nonretrogressive but discriminatory purpose to be
precleared under section 5. Some suggest that this standard is con-
trary to the broad purpose of the Voting Rights Act in section 5,
which is to prohibit discrimination in all forms.

During this hearing, we will discuss Congress’ intent in enacting
section 5, the Department of Justice’s and U.S. District Court for
the District of Columbia’s enforcement efforts prior to and after
Bossier, and the potential solutions to remedy the impact if the de-
cision is contrary to Congress’ intent.

Again, we very much appreciate such a distinguished panel as
we have before us this afternoon. And I will now yield, I believe,
to the gentleman from North Carolina, Mr. Watt, for the purpose
of making an opening statement.

Mr. WATT. I thank the Chairman for yielding. I am not sure how
I got yielded to first, but I will take whatever order you want to
take me in.

Mr. CHABOT. We would suggest 5 minutes, but——

Mr. WaTT. All right, 5 minutes.

Mr. CHABOT. Or less.

Mr. WATT. Or less. Today is our fifth hearing on the reauthoriza-
tion of the Voting Rights Act and the third in which we focus on
section 5. Today we begin to consider whether the Supreme Court
in a number of cases has strayed from the statutory intent of Con-
gress in enacting section 5 through its interpretations of challenges
under the act.

Section 5 requires covered jurisdictions to submit proposed voting
changes to the Department of Justice or a three-judge court for
preclearance. The jurisdiction bears the burden of proving that the
proposed change, “does not have the purpose or effect of denying
or abridging a citizen’s right to vote on account of race, color, or
language minority status.”

For that case, the Supreme Court recognized that a voting
change that was constructed with a discriminatory purpose vio-
lated section 5 and could not be precleared by the Justice Depart-
ment or the three-judge court.

Proof of discriminatory purpose or intent has always been a for-
midable challenge, and as modes of discrimination become more so-
phisticated and less obvious, proof of discriminatory intent increas-
ingly seem to be practically insurmountable. Yet, for years, minor-
ity voters and their advocates shouldered that overwhelming bur-
den where necessary to prove intent where a voting change in a
section 5 jurisdiction was motivated by a racial animus and intent
to discriminate.

The Reno v. Bossier Parish school board, the so-called Bossier I
case, on its facts was such a case. In Bossier II a Louisiana parish
school board adopted a redistricting plan with the specific and suc-
cessful intent to keep Blacks off the school board.
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Because no Blacks had previously served on the school board,
however, the Supreme Court held that there was no retrogression;
that is, there was no backsliding and, hence, no violation of section
5 in that case. The decision of the Court in Bossier II was a radical
departure from prior judicial interpretations of section 5, many of
W}cllich are addressed in the written submissions from the witnesses
today.

Under Bossier 11, if blatant discrimination operates to keep a mi-
nority group, “in its place,” there is no violation of section 5.

This cannot be what Congress intended in 1965 when it resolved
to shift the advantage of time and inertia from the perpetrators of
the evil to its victims as the Supreme Court noted in South Caro-
lina v. Katzenbach. A rule of law that permits intentionally dis-
criminatory policies that deliberately stagnate the progress of ra-
cial minority is counter to our democratic principles and invites ra-
cial hostility and polarization.

I hope that these hearings will form the basis for us to address
and correct the Supreme Court’s decision in Bossier II and the cor-
rosive effect it is having on political participation for minorities.

Indeed, Mr. Chairman, as we prepare to say our final good-bye
to Rosa Parks whose courageous defiance served as a catalyst to
the civil rights movement, it seems only fitting that we reaffirm
that our Nation does not sanction the racial subjugation of minori-
ties either on the bus or at the polls.

Thank you, Mr. Chairman, and I look forward to hearing the tes-
timony of the witnesses and thank the witnesses for being here to
enlighten us here today.

Thank you so much. I yield back.

Mr. CHABOT. Thank you. The gentleman yields back his time.

The very distinguished Ranking Member of the full Committee,
Mr. Conyers, is recognized for the purpose of making an opening
statement. I would also note that a significant number of Members
of the House, including myself and others, will be traveling to the
gentleman’s district, I believe tomorrow, for the purpose of attend-
ing the funeral of Ms. Parks.

The gentleman is recognized.

Mr. CoNYERS. Thank you, Chairman Chabot. I am delighted that
my friend from North Carolina would couch his opening statements
in the backdrop of the incredible outpouring of grief and sentiment
about the contributions of the mother of the civil rights movement,
whose third tribute, memorial and home-going, will take place in
Detroit tomorrow. We have had to enlarge to two planes, now leav-
ing; and I am glad that the Chairman of this Subcommittee, as
well as other Members of the Republican Party, are going as well.

The only thing I wanted to add to Mr. Watt’s commentary is the
fact that we are dealing with the most sensitive part, in my mind,
of this reauthorization process, section 5. What we are going to be
asked to do sooner or later is to look at a decision which has re-
versed over 3 decades of practice about how section 5 would be im-
plemented.

There are a couple of considerations here. Number one is that we
have had a restriction of the application of section 5 preclearance
submissions that have been very, very noted under—as a result of
Bossier II in particular. Also, the fact that in section 5 we intended
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to prohibit the implementation of racially motivated changes, and
it 1s almost undeniable that Bossier, by a 5—4 decision, was not
adequately decided.

Now, this is not the first time that the Congress and this Com-
mittee have been called upon to rectify the problems in judicial in-
terpretation of the Voting Rights Act of 1965. This has happened
before, and it will probably be suggested that it happen again. It
is extremely important that the way that we make sure that we
don’t slip back into the past is that the preclearance submission re-
quirement be carefully gone over, and just to make sure that we
all feel good about what we may be called upon to do, we just had
to correct a court decision in the highest court of the land, in
takings under eminent domain only last week in the Kelo case.

So, sometimes it is our job. As we look back at the effects of the
Supreme Court decision we realize that it is very important that
we make the correction and that we don’t let a case stand like that.
I think that this is essentially what we are confronted with today;
and I am very happy that we have got such a distinguished panel
of witnesses.

I look forward to a very stimulating discussion, and I thank the
Chairman for the time and return what is remaining.

Mr. CHABOT. Thank you very much. The gentleman yields back.

Are there any other Members that would like to make any open-
ing statement?

The gentlemen from Virginia, Mr. Scott is recognized.

Mr. ScoTT OF VIRGINIA. Thank you, Mr. Chairman, and I thank
you for convening the hearing.

The purpose of these hearings is to establish a record to justify
the reauthorization of section 5 of the Voting Rights Act. Jurisdic-
tion covered by section 5 must receive prior approval from the U.S.
Attorney General or prior judicial approval from the three-judge
panel in the Federal District Court in Washington, D.C., for all pro-
posed voting changes.

The importance of this provision has been recognized by several
civil rights organizations in previous hearings. A bipartisan con-
gressional report in 1982 warned that without the section, discrimi-
nation would appear—would reappear overnight. Frankly, Mr.
Chairman, I don’t think it would take that long.

Without prior approval, preclearance jurisdictions could proceed
to elect to make changes in elections and have elections on what
would later be determined by courts pursuant to a section 2 chal-
lenge to be illegal changes.

Bringing a section 2 action is very expensive, more than what
most voters or small groups may be willing to afford to vindicate
their rights. And even if they were able to make a case and be suc-
cessful, this would be years down the road by the time you take
into account the time frame for litigation, including appeals. By
then, the winner of the illegal election is an incumbent, and we all
know from our experiences as well as from observing other races
in which there is an incumbent and from testimony before this
Subcommittee, that incumbency is a huge and, more often than
not, dispositive advantage in an election.

So it is clear that if we do not renew this section, we would es-
sentially create a perverse incentive to pass illegal plans with no
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immediate recourse. Unfortunately, due to the 2000 Supreme Court
case, Bossier Parish, we do need to consider more than a simple re-
newal of section 5. We have to also renew and strengthen its tradi-
tional intent and purpose of disallowing voting changes with a dis-
criminatory purpose as well as just effects. The Department of Jus-
tice, the courts and all proponents of section 5 have long under-
stood and interpreted it to prohibit jurisdictions from implementing
both purposeful discrimination and those that changes with retro-
gressive effect. However, the majority in Bossier Parish II effec-
tively eliminated the purpose prong of the preclearance require-
ment.

The Court held that section 5 was intended only to prevent spe-
cific instances in which changes would make minority voters worse
off than they were prior to the change. The majority in that case
incorrectly interpreted congressional intent in crafting section 5 by
limiting its impact to those cases where there was the retrogres-
sion; and this leaves, of course, the absurd result that when a clear
section 2 violation is offered in a change for preclearance,if the ille-
gal plan is no worse than the existing illegal plan, the Justice De-
partment would have to preclear it. That eviscerates the very pur-
pose of section 5 preclearance.

So Congress must not only reauthorize section 5, but we must
also clarify its intent that section 5 preclearance would disallow
and prevent all voting practices that have a discriminatory pur-
pose.

Thank you, Mr. Chairman. I look forward to the testimony of our
witnesses.

Mr. CHABOT. Thank you, and the gentlemen yields back. I would
note the attendance today, as well, of the gentleman from Georgia,
Mr. Scott, who is not a Member of this Committee, but has been
very studious, I would say, in attending many of the hearings we
have had thus far, and we appreciate your attendance as well.

At this time, I would like to introduce our very distinguished
panel. Before 1 do that, I would note that, without objection, all
Members will have 5 legislative days to submit additional mate-
rials for the hearing record.

Our first witness this afternoon will be Mr. Mark Posner. Mr.
Posner is currently an Adjunct Professor of Law at the University
of Maryland’s School of Law and at American University’s Wash-
ington College of Law, as well as an independent consultant in the
area of civil rights.

Prior to teaching and consulting, Mr. Posner served as an attor-
ney in the U.S. Department of Justice Civil Rights Division from
1980 until 2003. Between the mid-1980’s through 1995 he was one
of two attorneys responsible for reviewing section 5 preclearance
submissions and served as special section 5 counsel from 1992 until
1995.

Prior to joining the Department of Justice, Mr. Posner was a law
clerk to U.S. District Court Judge Harry Pregerson.

We very much welcome you here this afternoon, Mr. Posner.

Our second witness will be Ms. Brenda Wright. Ms. Wright cur-
rently serves as the Managing Attorney for the National Voting
Rights Institute in Boston, Massachusetts. As Managing Attorney,
Ms. Wright directs the NVRI’s nationwide litigation program and
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has served as lead counsel for the Institute in landmark cases in
Vermont and New Mexico, defending the constitutionality of cam-
paign spending limits.

Prior to joining the NVRI, Ms. Wright served as the Director of
the Voting Rights Project at the Lawyers’ Committee for Civil
Rights Under Law, where she successfully argued the first Su-
preme Court case, Young v. Fordice, involving the voter law. In ad-
dition to authoring many publications on voting rights and cam-
paign finance reform, Ms. Wright has testified before Congress and
State legislatures on several occasions.

We welcome you back, Ms. Wright.

Our third witness will be Mr. Roger Clegg. Mr. Clegg is Vice
President and General Counsel for the Center for Equal Oppor-
tunity, where he specializes in civil rights, immigration and bilin-
gual education issues.

Prior to his work at the Center, Mr. Clegg held a number of posi-
tions at the U.S. Department of Justice between the years 1982
and 1993 including that of Assistant to the Solicitor General. From
1993 to 1997, Mr. Clegg was Vice President and General Counsel
of the National Legal Center for the Public Interest, where he
wrote and edited a variety of publications on legal issues of interest
to business.

Mr. Clegg is the author of numerous publications, writes fre-
quently for USA Today, the Legal Times, and The Weekly Stand-
ilrd and serves as a contributing editor for the National Review on-
ine.

We welcome you here, as well, Mr. Clegg.

Our fourth and final witness this afternoon will be Mr. Jerome
A. Gray. Mr. Gray currently serves as the State Field Director for
the Alabama Democratic Conference, a position he has held for 25
years.

During the 1980’s, Mr. Gray played an instrumental role in orga-
nizing and mobilizing Black citizens at the county and municipal
levels to successfully challenge the administration of discriminatory
election systems. In addition, for more than 20 years, Mr. Gray
served as a member of the Alabama Advisory Committee to the
U.S. Commission on Civil Rights, investigating civil rights injus-
tices throughout the State.

Mr. Gray is the coauthor of the Alabama chapter in the highly
acclaimed publication edited by Chandler Davidson and Bernard
Grofman, Quiet Revolution in the South: “The Impact of the 1965
Voting Rights Act, 1965-1990,” and has served on numerous panels
discussing race, politics and voting.

Mr. Gray is a life member of the Conecuh—am I pronouncing
that correctly—County branch of the NAACP, and is the Political
Action Chairman of the NAACP State Conference.

We welcome the entire panel. As we said, we have a very distin-
guished panel here this afternoon.

For those of you who may not have testified before the Com-
mittee, we have what is called a 5-minute rule where you are al-
lowed to testify for 5 minutes. We have a lighting system; there are
two separate lights there, the green light will stay on for 4 min-
utes, the yellow light will let you know you have 1 minute to go
and the red light will indicate you that your 5 minutes are up. I
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won’t gavel you down immediately, but we ask you to stay within
the confines of the 5-minute rule.

We will have 5 minutes to ask questions as well, so we will stick
by that same rule.

It is the practice of the Committee to swear in all witnesses ap-
pearing before it, so if you would all please rise and raise your
right hand.

[Witnesses sworn.]

Mr. CHABOT. All witnesses have indicated in the affirmative. We
thank you very much, and we now begin with you, Mr. Posner, and
you’re recognized for 5 minutes.

TESTIMONY OF MARK A. POSNER, ADJUNCT PROFESSOR,
AMERICAN UNIVERSITY, WASHINGTON COLLEGE OF LAW

Mr. POSNER. Thank you, Mr. Chairman, and good afternoon to
you and to the distinguished Members of this Committee.

It is an honor to testify before you today regarding the reauthor-
ization of section 5 of the Voting Rights Act, one of our Nation’s
most important civil rights laws.

It is my firm belief that Congress, as part of a section 5 reauthor-
ization, should legislatively reverse the Supreme Court’s January
2000 decision in Reno v. Bossier Parish School Board. There are
three reasons for this.

First, the five-Justice majority in Bossier Parish badly mis-
construed the meaning of the discriminatory purpose test contained
in section 5. For over 34 years prior to this decision, section 5 pro-
hibited the implementation of voting changes adopted with a ra-
cially discriminatory purpose. Now, according to the Court, racially
motivated voting changes are almost always completely legal under
section 5.

Specifically, the section 5 purpose test now only applies if, per
chance, a jurisdiction were to intend to cause a retrogression in mi-
norities’ electoral opportunity, but somehow messes up and adopts
a change that, in fact, is not retrogressive. This is highly unlikely
to occur, and in fact, in the nearly 5 years since Bossier Parish was
decided, the dJustice Department has reviewed approximately
76,000 voting changes and no such incompetent retrogressor has
appeared.

Adopting such a specialized and esoteric definition of discrimina-
tory purpose is not what Congress intended when it enacted the
Voting Rights Act in 1965. The plain meaning of the word “pur-
pose” in section 5 encompasses any and all discriminatory pur-
poses, not merely a purpose to cause retrogression.

As the Supreme Court explained when it upheld the constitu-
tionality of section 5 in 1966, Congress adopted the statute to re-
spond to exceptional conditions by acting in a decisive manner
through an uncommon exercise of congressional power. Clearly,
Congress knew that this historic effort necessitated a prohibition
on all purposeful discrimination in voting.

Second, as a matter of actual practice, the Bossier Parish deci-
sion has substantially undercut the ability of the Justice Depart-
ment and the District Court for the District of Columbia to employ
section 5 to block the implementation of discriminatory changes.
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At the time that Bossier Parish was decided, a majority of the
Justice Department’s section 5 objections were based on discrimi-
natory purpose, and the clear trend line from the 1970’s to the
1980’s to the 1990’s was that discriminatory purpose increasingly
was the basis on which the Department was interposing objections.
About four-fifths of the Department’s objections to post-1990 redis-
tricting plans were based on discriminatory purpose and about a
third of the objections to the post-1980 plans were interposed on
this basis.

Not surprisingly, therefore, after Bossier Parish, the Justice De-
partment has interposed many fewer objections to redistricting
plans and to voting changes in general.

Third, the section 5 discriminatory purpose test is fully capable
of administration by the Justice Department and the District Court
for the District of Columbia and does not raise any constitutional
concerns. It may be that the Supreme Court’s central problem with
the section 5 purpose test is that it does not trust the Justice De-
partment to apply this test in an appropriate manner.

In 1995, a five-Justice majority of the Court averred that the De-
partment was using the purpose test as a cover for implementing
a near-unconstitutional policy of maximization. Then, in Bossier
Parish, the same five Justices suggested that the purpose test itself
might render section 5 unconstitutional.

Since purposeful discrimination is the core conduct prohibited by
the 15th amendment, this statement seems explainable only if the
five Justices were referring to the false purpose test they believe
the Justice Department was enforcing. It is my conclusion, how-
ever, that the Justice Department, in fact, did not apply the section
5 purpose test in an unlawful or inappropriate manner.

The Department utilized the well-established framework for con-
ducting discriminatory purpose analyses set forth by the Supreme
Court in the Arlington Heights case and also relied on the analytic
factors described in the Department’s procedures for the adminis-
tration of section 5.

The Department first began to rely extensively on the purpose
test in the 1980’s during the Reagan administration when William
Bradford Reynolds was Assistant Attorney General for Civil Rights,
and the purpose objections interposed thereafter reflected a con-
tinuation of the modes of analysis begun at that time. Still, in light
of the concern expressed by the Supreme Court, Congress should
consider what actions it may take to provide further assurance that
the Justice Department and the District of Columbia court will em-
ploy the purpose test in an appropriate manner if Bossier Parish
is legislatively reversed. Specifically, Congress should consider in-
cluding statutory language and/or legislative history that would
provide clear guidance to the Department and the District Court
with regard to the manner in which the section 5 purpose test
should be utilized.

For these reasons, I believe that Congress should act to reverse
the Supreme Court’s decision in Bossier Parish to restore the sec-
tion 5 purpose test to the meaning Congress intended when it en-
acted section 5 in 1965. Discriminatory purpose under section 5
should again mean discriminatory purpose.

Thank you.



Mr. CHABOT. Thank you.
[The prepared statement of Mr. Posner follows:]
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Good afternoon Mr. Chairman and distinguished Committee members. My name
is Mark Posner and T am an Adjunct Professor of Law at American University’s
Washington College of Law. From 1980 to 2003, I served as an attorney in the Civil
Rights Division of the United States Department of Justice. From the mid-1980s to 1995,
I was one of two attorneys principally responsible for supervising the Department’s
reviews of Section 5 preclearance submissions, and served with the title of Special
Section 5 Counsel from 1992 to 1995. It is an honor to testify before you today regarding
the reauthorization of Section 5 of the Voting Rights Act, one of the most important civil
rights remedies enacted by Congress in our Nation’s history.

The specific issue I will address in my testimony is whether Congress, as part of a
reauthorization of Section 5 of the Voting Rights Act,' should legislatively reverse the
Supreme Court’s January 2000 decision in Reno v. Bossier Parish School Board (known
as the “Bossier Parish IT” decision).” In that case, the Supreme Court construed the
scope of the Section 5 nondiscrimination standard, and by a vote of five-to-four held that
Section 5 generally does not prohibit the implementation of voting changes enacted with
a racially discriminatory purpose. This reversed over 34 years of law and practice, dating
back to the 1965 enactment of the Voting Rights Act, under which voting changes with a
racially discriminatory purpose had “no legitimacy at all . . . under the statute ™

It is my firm belief that Congress now should act to restore Section 5 to the
nondiscrimination standard that existed prior to the Bossier Parish II decision. There are
three reasons why Congress should do this. First, as a matter of actual practice, Bossier
Parish II has had an enormous impact on Section 5. Before January 2000, the Section 5
nondiscrimination standard, as enforced by the Justice Department and the United States
District Court for the District of Columbia, provided minority voters with broad and
powerful protection against the enactment of discriminatory voting changes. After
Bossier Parish 11, the ability of the Justice Department and the district court to bar the
implementation of discriminatory voting changes is highly circumscribed. Second, the
intent of Congress, when it enacted Section 5 in 1965, was that Section 5 should prohibit
the implementation of all racially motivated changes. Thus, as a matter of law, Bossier
Parish 1] was incorrectly decided. Third, the pre-Bossier Parish 11 “purpose” test is fully
capable of administration by the Justice Department and the district court, and does not
raise any constitutional concerns.

Before expanding on these three points, I would like to place the legislative issue
raised by Bossier Parish Il in historical context, and also describe the legal context in
which the decision was rendered and provide a more specific statement of the Court’s
holding.

' 42U.8.C. § 1973c.
2 528 U.S. 320 (2000).

* City of Richmond v. United States, 422 U.S. 358, 378 (1975).
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Historically speaking, as Congress now embarks on its review of Section 5 of the
Voting Rights Act, it finds itself in much the same situation presented in 1982, when
Section S and the other time-limited provisions of the Voting Rights Act were last before
Congress for reauthorization. Then, as is the case now, Congress was confronted with a
recent Supreme Court decision that upended prior judicial rulings and severely limited
the scope of the Act’s nondiscrimination standards. In 1982, the Court decision was
Mobile v. Bolden," and the issue was whether the Court plurality in Bolden correctly
interpreted the nondiscrimination standard contained in Section 2 of the Act,” as well as
the constitutional vote dilution standard. Congress concluded that the Court got it wrong,
and therefore amended Section 2 to restore the old standard.® Today, the Court decision
is Bossier Parish 11, and the issue is whether the five-Justice majority in Bossier Parish II
correctly interpreted the nondiscrimination standard contained in Section 5.

Section 5 requires covered jurisdictions to satisfy a two-pronged test in order to
obtain preclearance. Jurisdictions must demonstrate that their voting changes do not have
a discriminatory purpose and that their changes will not have a discriminatory effect. In
applying this test of discriminatory purpose and discriminatory effect, it is well
established that the world of Section 5 voting changes is divided in two. In one sphere
are those voting changes that are “retrogressive,” i.e., changes that would worsen the
opportunity of minority voters to effectively participate in the electoral process. In the
other sphere are those voting changes that either are ameliorative or do not affect
minority electoral opportunity one way or the other, i.e., non-retrogressive voting
changes.

In 1976, the Supreme Court held in Beer v. United States” that discriminatory
effect under Section 5 means retrogression. Because Section 5 prohibits the
implementation of any and all changes that have a discriminatory effect, all retrogressive
changes are per se unlawful under Section 5.

With regard to non-retrogressive changes, the Supreme Court, the District Court
for the District of Columbia, and the Justice Department, prior to Bossier Parish 11, all
uniformly construed Section 5 as barring the implementation of such changes if and when
they are adopted with a discriminatory purpose.” Under this approach, most non-

* 446 U.S. 55 (1980).

* 42U.S.C. §1973.

¢ S. Rep. No. 97-227, at 15-27 (1982).

7 425 U.S. 130 (1976).

# Bossier Parish II, 528 U.S. at 368 (Souter, J., dissenting) & 373 (Stevens, J.,
dissenting); City of Pleasant Grove v. United States, 479 U.S. 462 (1987); City of

Richmond v. United States, supra; Busbee v. Smith, 549 F. Supp. 494 (D.D.C. 1982),
affd mem., 459 U.S. 1166 (1983).
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retrogressive changes were lawful under Section 5, but covered jurisdictions also were
required to comply with the core teaching of the Fourteenth and Fifteenth Amendments,
that government actions must be free of discriminatory purpose. Thus, discriminatory
purpose ;mder Section 5 simply meant any intent to abridge the right to vote of minority
citizens.

In Bossier Parish I, the Supreme Court held that discriminatory purpose under
Section S no longer is co-extensive with the ordinary meaning of discriminatory purpose
or with the meaning of discriminatory purpose under the Fourteenth and Fifteenth
Amendments. Instead, Section 5 “purpose” now has been given a highly specialized and
esoteric meaning, the intent to cause retrogression. As a result, the purpose test has
effectively been read almost entirely out of Section 5. This is because the purpose
standard now can almost never make a difference in whether or not a change is
precleared. The only situation in which it can make a difference is where a jurisdiction
intends to cause retrogression but then, somehow, messes up and enacts a voting change
that will not actually cause retrogression to occur (the so-called “incompetent
retrogresser”). In the nearly five years since Bossier Parish 1l was decided, the Justice
Department has reviewed approximately 76,000 voting changes, and no such incompetent
retrogresser has appeared.'”

* The Justice Department also implemented Section 5 so as to bar the
implementation of non-retrogressive changes that violated some other provision of the
Act, such as the Section 2 results test, the language minority requirements of Section
4(f)(4), 42 U.S.C. § 1973b(f)(4), and 203, 42 U.S.C. § 1973aa-1a, and the voter
assistance requirement of Section 208, 42 U.S.C. § 1973aa-6. In 1997, in the Bossier
Parish I decision, 520 U.S. 471, the Supreme Court held that preclearance may not be
denied on this basis. This decision was important, but also had only a modest impact on
Section 5 since the Justice Department had based relatively few preclearance denials
solely on another Voting Rights Act provision prior to the decision in Bossier Parish 1.

10 Subsequent to Bossier Parish I1, the Justice Department has denied
preclearance on two occasions (to redistricting plans) where the Department, in its letters
of explanation, seemingly advised that the denials were based solely on retrogressive
intent. Letter from J. Michael Wiggins, Acting Assistant Attorney General, to Al
Grieshaber Jr., City Attorney, September 23, 2002; Letter from Ralph F. Boyd, Jr.,
Assistant Attorney General, to C. Havird Jones, Jr., Senior Assistant Attorney General,
September 3, 2002. However, based on the information provided in the Department’s
letters, it appears that both plans actually were retrogressive in effect as well as being
intentionally retrogressive (in one plan, the offending single-member district was reduced
from fifty-one to thirty percent black in population, and in the other plan, the two
offending districts dropped seven percentage points and four percentage points in black
voting-age population).

The Department also advised in a third preclearance letter that its decision was
based on discriminatory intent, although the Department did not contend that it was a
retrogressive intent. Letter from R. Alexander Acosta, Assistant Attorney General, to
Mayor H. Bruce Buckheister, September 16, 2003. That denial involved annexations that
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1. Bossier Parish II's Significant Impact on Section 5.

The Supreme Court’s decision in Bossier P’arish 1] has had an enormous impact
on the ability of the Justice Department and the District Court for the District of
Columbia to employ Section 5 to block the implementation of discriminatory changes.
This impact is best demonstrated by examining the record of Justice Department
preclearance denials (known as “objections’) before and after the decision. Almost all
Section 5 changes are reviewed by the Department and not by the district court.'

At the time that Bossier Parish II was decided, a majority of the Justice
Department’s objections were based on discriminatory, non-retrogressive purpose.
Furthermore, the clear trend line, from the 1970s to the 1980s to the 1990s, was that
discriminatory purpose increasingly was the basis on which Section 5 objections were
being interposed.'?

The purpose test was particularly important in the Justice Department’s objections
to redistricting plans. A substantial majority (about four-fifths) of the Department’s
objections to post-1990 redistricting plans were based on discriminatory purpose with no
finding of retrogression, and about a third of the objections to the post-1980 plans were
interposed on this basis."

Not surprisingly, therefore, the Justice Department has interposed many fewer
objections after the Bossier Parish II decision than in the corresponding time period in
the 1990s. Again, the effect of the decision can best be seen by looking at the

added two white persons of voting age to a town, and was based on the Department’s
finding that the town was implementing a racially selective annexation policy.
Accordingly, it appears to be correct that this post-Bossier Parish IT preclearance denial
was based on discriminatory purpose, but it is difficult to see how the town’s intent was
to cause a retrogression in the electoral opportunity of the town’s black citizens.

"' Through October 4, 2005, jurisdictions covered by Section 5 have submitted
approximately 435,000 voting changes to the Justice Department for Section 5 review,
while filing only 68 preclearance lawsuits in the District Court for the District of
Columbia.

2 According to an analysis recently undertaken by voting rights researchers,
fifty-five percent of the 1990s objections, twenty-seven percent of the 1980s objections,
but just three percent of the pre-1980 objections were interposed to non-retrogressive,
intentionally discriminatory voting changes. Peyton McCrary, Christopher Seaman, &
Richard Valelly, The End of Preclearance as We Knew It: How the Supreme Court
Transformed Section 5 of the Voting Rights Act (Sept. 2005) (forthcoming).

3 For purposes of this analysis, post-1990 plans are those that the Justice
Department reviewed between April 1991 and June 1995, and post-1980 plans are those
that were reviewed between April 1981 and June 1985.
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preclearance statistics for redistrictings. Whereas the Department objected to about seven
percent of the redistricting plans adopted following the 1980 Census and about eight
percent of the post-1990 plans, the Department has objected to just one percent of the
post-2000 redistricting plans. Interestingly, the number of redistricting plans submitted
to the Department for preclearance was almost exactly the same after both the 1990 and
2000 Censuses, and the number of retrogression objections to post-1990 and post-2000
plans also remained the same. Accordingly, the sharp drop in the post-2000 objection
percentage, and the corresponding sharp shop in the actual number of redistricting
objections, occurred entirely because the purpose-based objections disappeared. While
one cannot know for certain how many purpose-based objections to redistrictings would
have been interposed if Bossier Parish I had not intervened (and it is possible that fewer
purposefully discriminatory plans were adopted by covered jurisdictions after the 2000
Census), it seems clear that the change in the purpose standard occasioned by Bossier
Parish IT had a major impact. **

In considering the practical impact of Bossier Parish IT on the enforcement of
Section 5, it also is helpful to examine the specific types of circumstances in which non-
retrogressive changes may have a discriminatory purpose and to briefly recount the
history of the Justice Department’s development, in the 1980s and 1990s, of the purpose
basis for interposing objections.

" Because the number of post-2000 redistricting objections has decreased
substantially, the overall number of objections, involving all types of voting changes, also
is much lower in recent years. However, it should be noted that the Bossier Parish IT
decision apparently is not the only reason for the overall decrease.

Since the mid-1990s, there have been many fewer retrogression objections to
dilutive annexations, and to the use of a majority-vote requirement and/or anti-single-shot
voting provisions in the context of at-large elections. This likely is due in large part to
the fact that, by the mid-1990s, a great many covered jurisdictions had switched from at-
large to district-based election systems, spurred by Congress’ adoption of the Section 2
results test in 1982 (annexations that reduce a municipality’s minority population
percentage typically are not retrogressive when the municipality is employing a district-
based election system; likewise, the adoption of a majority-vote requirement typically is
not retrogressive in the context of a district-based system; and anti-single-shot voting
provisions are inapplicable when elections are held using single-member districts since
single-shot voting only can occur in the context of at-large or multi-member district
elections).

In addition, there have been many fewer purpose objections since the mid-1990s
to changes from at-large to mixed systems of districts and at-large seats. Initially, this
decrease, at least in part, appears to have occurred because the wave of changes from at-
large to district-based systems slowed in the mid-1990s. The Bossier Parish IT decision
in 2000 then eliminated the purpose basis for interposing these objections.
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In the 1980s and 1990s, most purpose objections were interposed to redistrictings
and election method changes. A purpose objection to a non-retrogressive redistricting
could occur where, in the context of racially polarized voting, a jurisdiction adopted a
new plan that fragmented or packed minority voters so as to purposefully avoid drawing
additional majority-minority districts, or so as to minimize the opportunity of minority
voters to elect a candidate of their choice in a majority-minority district included in the
new plan. For example, in 1982, the State of Georgia enacted a congressional
redistricting plan that increased the black population percentage in the Fifth
Congressional District in Atlanta from fifty to fifty-seven percent, but the District Court
for the District of Columbia denied preclearance because it found that the State had
fragmented the black population in Atlanta to purposefully minimize black electoral
opportunity. "’

Election method objections were interposed on a number of occasions based on
discriminatory purpose where a jurisdiction changed from an at-large to a mixed system
of districts and at-large seats. Though this change was ameliorative in the context of
racially polarized voting, purpose objections were interposed where the new election
system included one or more features intentionally designed to significantly limit the
extent of the new electoral opportunity provided to minority voters. For example,
objections were interposed where the districting plan that was adopted with the new
election system fragmented or packed minority voters to minimize their electoral
opportunity. Objections also were interposed where the at-large seats in the new plan
were to be elected with a majority-vote requirement or with a provision that prevented
single-shot voting by minority voters.

The 1980s increase in the number of purpose objections to non-retrogressive
changes began in the Reagan Administration under the leadership of then Assistant
Attorney General William Bradford Reynolds. These objections first took full flower in
the Department’s reviews of post-1980 redistrictings by Mississippi counties. During
Mr. Reynolds’ tenure, the Department interposed about twenty-five objections to non-
retrogressive Mississippi plans based on discriminatory purpose. Thereafter, Mr.
Reynolds expanded the application of the purpose test to the review of covered
jurisdictions’ changes from an at-large method of election to a mixed system of districts
and at-large seats. In the 1980s, many covered jurisdictions were abandoning their at-
large systems in response to Congress’ 1982 adoption of the Section 2 results test. While
most of these jurisdictions adopted new election systems that provided minority voters
with an equal opportunity to elect candidates of their choice, some jurisdictions inserted
provisions in their new election systems so as to purposefully limit or minimize the
increase in minority electoral power.

The modes of analysis forged under Mr. Reynolds then were applied by the
Justice Department to the post-1990 redistrictings and to the continuing submission of
election method changes. For example, about a fifth of the total number of 1990s
purpose redistricting objections were again to plans enacted by Mississippi counties. The

> Busbee v. Smith, supra.



16

other states in which a large number of purpose redistricting objections were interposed
were Louisiana and Texas. The Texas objections were particularly notable as the Section
5 concern often was that jurisdictions were seeking to limit the growing political power
of Hispanic voters.

In Bossier Parish 11, the Supreme Court suggested that interposing purpose
objections to non-retrogressive changes makes little or no practical sense. The Court
correctly observed that a Section 5 preclearance denial, in and of itself, only means that
the offending jurisdiction may return to the old voting practice or procedure and does not
require the jurisdiction to adopt a substitute change that is both non-retrogressive and free
of discriminatory purpose. The Court reasoned, therefore, that a refusal to preclear a
non-retrogressive change “would risk leaving in effect a status quo that is even worse.
The flaw in the Court’s reasoning, however, is that Justice Department often interposed
purpose objections to non-retrogressive changes where the jurisdiction, for a non-Section
5 reason, could not return to the status quo. In the case of purpose objections to
redistrictings, the status quo typically could not remain in effect because the existing plan
violated the one-person, one-vote requirement. In the case of purpose objections to
election method changes, the existing at-large system often could not remain in effect (for
legal and/or practical reasons) because it was the subject of a Section 2 challenge, or
because a Section 2 challenge was threatened and/or the local minority community was
applying significant political pressure in favor of a change.

»16

In sum, the Supreme Court’s decision in Bossier Parish II, in very real terms,
significantly shrank the remedial power of Section 5 by eliminating the most common
basis on which the Justice Department was interposing objections.

2. Bossier Parish I Wrongly Interpreted Section 5.

The second issue is whether the Supreme Court in Bossier Parish 11 correctly
construed congressional intent regarding the meaning of discriminatory purpose under
Section 5. The answer, I believe, is emphatically “no.” The separate dissenting opinions
of Justices Stevens, Breyer, and Souter in Bossier Parish Il provide excellent statements
of the many reasons why the Court got it wrong, and I refer the Committee to those
opinions (Justice Ginsburg dissented without writing an opinion).

What I would like to emphasize here are the two most basic flaws in the Court’s
analysis. First, the plain meaning of the word “purpose” in Section 5 encompasses any
and all discriminatory purposes, not merely a purpose to cause retrogression. Second, it
is implausible, if not unbelievable, that Congress in 1965 meant to adopt such a small
bore definition of purpose when, as the Supreme Court noted in 1966, Congress had
adopted Section 5 to respond to “exceptional conditions” by acting in a “decisive
manner” through an “uncommon exercise of congressional power.”"’

16528 U.S. at 336.

17 South Carolina v. Katzenbach, 383 U.S. 301, 334-335 (1966).
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3. The Discriminatory Purpose Test is Administrable and Well-Established.

The third and final issue is whether the pre-Rossier Parish I/ purpose standard is
administrable by the Justice Department and the District Court for the District of
Columbia, and whether it raises any special concerns. This issue arises because of
Supreme Court pronouncements indicating that the up-until-recent five-Justice majority
of the Court did not trust the Justice Department to propetly apply the pre-Bossier Parish
11 purpose standard. In 1995, this five-Justice majority severely criticized the manner in
which the Justice Department purportedly was applying the Section 5 purpose test to
redistrictings. The Court held that the Department was using the purpose test as a cover
for the implementation of a near-unconstitutional policy of maximization (i.e., requiring
that redistricting plans include the maximum number of possible majority-minority
districts)."® Then, in Bossier Parish IT, the same five-Justice majority observed that use
of the pre-existing purpose standard would “exacerbate the ‘substantial’ federalism costs
that the preclearance procedure already exacts [citation omitted], perhaps to the extent of
raising concerns about § 5's constitutionality.”™ Since purposeful discrimination is the
core prohibition of the Fifteenth Amendment, this statement is perplexing. However, one
explanation may be that the five Justices again were expressing their concern about the
Justice Department’s ability to properly enforce a purpose test. In short, the Supreme
Court may well be asking, and Congress also then should consider, whether it is
appropriate to give the purpose authority back to the Justice Department if the
Department badly handled that authority in the past.

It is my conclusion that the Justice Department, in fact, did not apply the purpose
standard in an unlawful or inappropriate manner to redistrictings (or any other type of
voting change). Instead, the Department applied the Section 5 purpose test using the
well-established framework for conducting discriminatory purpose analyses, a framework
that continues to provide a fully workable basis on which to apply a restored purpose test
in the future.

I previously have published a comprehensive and detailed analysis of the Justice
Department’s post-1990 redistricting objections.® As described in that essay, the Justice
Department interposed its purpose objections to post-1990 plans by utilizin% the analytic
framework set out by the Supreme Court in its Arlington Heights decision.”’ The

3 Miller v. Johnson, 515 U.S. 900, 926 (1995).

1% 528 U.S. at 336.

20 «Post-1990 Redistrictings and the Preclearance Requirement of Section 5 of
the Voting Rights Act,” in Race and Redistricting in the 1990s (Bernard Grofman, ed.,
1998).

2L Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252
(1977).
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Department also relied on the analytic factors set forth in the Department’s Procedures
for the Administration of Section 5.7

As specified in Arlington Heights, the Justice Department began each purpose
analysis of a submitted redistricting plan by examining the impact of the plan on minority
voters. That is, the Department considered whether the plan diluted or fairly reflected
minority voting strength, in the context of the prevailing voting patterns in the
jurisdiction and the location of the jurisdiction’s minority population concentrations.®
Had the Department’s analyses also ended there, there might be reason for concern that
the Department was implementing a maximization policy or perhaps an abbreviated
version of the Section 2 results test. However, the Department’s analyses did not end
there. Instead, when the Department found that a plan diluted minority voting strength, it
then proceeded to conduct a thorough review of the justifications proffered by the
submitting jurisdiction for the plan. To determine whether these justifications were in
fact the concerns that motivated the jurisdiction’s selection of the new district lines, the
Department analyzed whether the asserted redistricting criteria were applied consistently
by the jurisdiction, whether the district lines in fact reflected the criteria, and the extent to
which the criteria actually were discussed and used during the redistricting process. The
Department also considered the extent to which efforts to protect white incumbents,
elected bzyj‘ white voters in racially polarized elections, were indicative of a discriminatory
purpose.

Turning to the Supreme Court’s interpretation of the Justice Department’s
purpose analyses, it appears that the evidence offered by the Court to support its “Justice
Department as illegitimate maximizer” holding was extraordinarily weak. At the outset,
the Court made no claim that the Justice Department had set forth its purported policy in
any written document (in Section 5 objection letters or otherwise). No documentation
was produced in support of the existence of any such policy and, as the Court
acknowledged, the Solicitor General had advised the Court that no such policy existed.

Lacking direct evidence, the Court nonetheless concluded that it could infer the
existence of a maximization policy. This was problematic on its face, since the Court
was considering just two of the Department’s post-1990 redistricting objections (to
congressional redistricting plans enacted by the State of Georgia), which was a poor
foundation on which to infer a general policy. Moreover, even with regard to these two
objections, the Court’s evidence consisted of a small assortment of less-than probative or
unpersuasive facts. The most damning admission, according to the Court, was a

22 28 CF.R. §51.59.

2 See Johnson v. De Grandy, 512 U.S. 997 (1994); Thornburg v. Gingles, 478
U.S. 30 (1986); City of Richmond v. United States, supra.

* Garza v. County of Los Angeles, 918 F.2d 763, 771 (9™ Cir. 1990), cert.
denied, 498 U.S. 1028 (1992); Ketchum v. Byrne, 740 F.2d 1398, 1408-1409 (7™ Cir.
1984), cert. denied, 471 U.S. 1135 (1985).
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Mr. CHABOT. Ms. Wright, you're recognized for 5 minutes.

TESTIMONY OF BRENDA WRIGHT, MANAGING ATTORNEY,
NATIONAL VOTING RIGHTS INSTITUTE

Ms. WRIGHT. Good afternoon, Mr. Chairman, and Members of the
Subcommittee. I very much appreciate the opportunity to testify
here in favor of reauthorization of the Voting Rights Act of 1965.

I am here today to discuss in particular the need to fully restore
section 5’s protections against purposeful racial discrimination in
voting. As you have indicated, Mr. Chairman, those protections
were fundamentally weakened by the Supreme Court’s January
2000 decision in the Bossier Parish case. In that decision, a narrow
majority said that the Justice Department must approve certain ra-
cially discriminatory voting changes under section 5 even if the
Justice Department determines that the discrimination was inten-
tional.

I believe the Bossier Parish decision was contrary to Congress’
intent in enacting section 5 and contrary to well-settled precedent.
By its terms, section 5 bars any voting change that is racially dis-
criminatory either in its purpose or its effect.

Prior to the Bossier Parish decision, it was clear that the purpose
and effect test of section 5 were independent, so that failure to sat-
isfy either one meant that the voting change should not be
precleared.

A series of Supreme Court decisions in the 1970’s and 1980’s es-
tablished that a showing of retrogression was necessary to support
an objection under the effects test, but also made it clear that any
voting change that was the product of intentional racial discrimina-
tion was barred under section 5 whether or not it was retrogres-
sive. A good example of this was a 1975 case, City of Richmond v.
United States, in which the Court explained in a very vivid way
why a change with no unlawful effect should still be denied
preclearance if adopted for a discriminatory purpose. In the Court’s
words, an official action, whether an annexation or otherwise,
taken for the purpose of discriminating against Negroes on account
of their race has no legitimacy at all under our Constitution or
under the statute.

For many years, the Justice Department relied on this under-
standing of the purpose test to deny preclearance to any changes
that reflected intentional racial discrimination. But the Bossier
Parish decision changed all this by ruling that the intent prong of
section 5 covers only so-called “retrogressive intent,” that is, an in-
tent to make things worse for minority citizens as compared to the
status quo. Under that interpretation, a jurisdiction that never had
minority representation on its elected body could continue to adopt
new redistricting plans, intentionally designed to freeze out minor-
ity voting strength; and section 5 would provide no protection.

The facts in the Bossier Parish case, as Representative Watt in-
dicated, provide a good illustration of that. In 1990, African-Ameri-
cans constituted approximately 20 percent of the population in the
parish, yet no African-American had ever been elected to the 12-
member school board. The school board refused to include any ma-
jority Black districts in the new plan even though the school board
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later stipulated that it was, “obvious that a reasonably compact
Black majority district could be drawn within Bossier City.”

There was even testimony that two school board members ac-
knowledged that the redistricting plan reflected opposition to Black
representation or a Black majority district. The Supreme Court
nevertheless ruled that the Justice Department was powerless to
block the school board’s plan under section 5 because the plan did
not have a retrogressive purpose. That decision greatly weakens
protections of the Voting Rights Act.

If this interpretation had been applied during the first 35 years
of section 5’s history, Congressman John Lewis of Georgia probably
would not have won election to the U.S. Congress in 1986. In the
early 1980’s, Georgia enacted a discriminatory congressional redis-
tricting plan that fragmented the Black population in the Atlanta
area. The Georgia legislator who headed the redistricting com-
mittee openly declared his opposition to drawing so-called Negro
districts, except that he did not use the word “Negro;” he used the
racial epithet.

Because of the clear evidence of racism behind the plan, the Jus-
tice Department objected even though the plan was not retrogres-
sive. Georgia then redrew the district and the result was that Con-
gressman Lewis was able to win election. But under the Bossier
Parish decision, the Department of Justice would have been obliged
to approve Georgia’s original discriminatory plan.

The decision has also had a serious detrimental impact on actual
section 5 enforcement since it was issued. In 1980’s and 1990’s, be-
fore the Bossier Parish decision, over 200 section 5 objections were
based solely on racially discriminatory intent. By contrast, in the
first 4%2 years after the Bossier Parish decision, only two objections
were based solely on intent.

All of this underscores the importance of restoring the original
intent of section 5 when Congress reauthorizes it. When a jurisdic-
tion deliberately acts to lock minorities out of electoral power, that
jurisdiction should not be entitled to preclearance simply because
minorities have always been discriminated against in the jurisdic-
tion.

Intentional racial discrimination should not be tolerated under
section 5. Such a result is fundamentally inconsistent with our Na-
tion’s values.

Thank you.

Mr. CHABOT. Thank you very much.

[The prepared statement of Ms. Wright follows:]
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PREPARED STATEMENT OF BRENDA WRIGHT

Testimony of Brenda Wright
Before the Judiciary Committee’s Subcommittee on the Constitution
United States House of Representatives
November 1, 2005

Good afternoon, Mr. Chairman and members of the Subcommittee.
My name is Brenda Wright. I am the Managing Attorney at the National
Voting Rights Institute in Boston, Massachusetts. Prior to that I served as
the Director of the Voting Rights Project of the Lawyers’ Committee for
Civil Rights Under Law here in Washington, where I helped to litigate the
Bossier Parish School Board case that T am going to discuss today.' Ttis a
privilege to appear before this distinguished Subcommittee as it addresses
the reauthorization of several provisions of the Voting Rights Act of 1965,
an Act whose protections have been critically important in securing full
voting rights for all Americans.

I am here today to discuss Section 5 of the Voting Rights Act, 42
U.S.C. § 1973¢, and in particular the need for congressional action to restore
Section 5’s protections against purposeful racial discrimination in
jurisdictions that are subject to the Section 5 preclearance requirement.
Those protections were fundamentally weakened by the Supreme Court’s
January 2000 decision in Reno v. Bossier Parish School Board.” In that
decision, a narrow Supreme Court majority said that the Justice Department
must approve certain racially discriminatory voting changes under Section 5,
even if the Justice Department determines that the discrimination was
intentional. As I will explain, the Bossier Parish decision was at odds with
Congress’ intent in enacting Section 5 and with well-settled precedent.

As you know, Section 5 of the Voting Rights Act requires certain
states and political subdivisions with a history of racial discrimination in
voting practices to seek approval from the United States Department of
Justice or the United States District Court for the District of Columbia
before making any changes in their voting laws or practices — a process
known as Section 5 preclearance. To obtain preclearance, covered
jurisdictions must prove that the proposed change does not have the purpose

! Reno v. Bossier Parish School Board, 528 1.S. 320 (2000).
o
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and will not have the effect of denying or abridging the right to vote on
account of race, color or membership in a language minority.’

Prior to the Bossier Parish decision, it was clear that the “purpose”
and “effect” tests of Section 5 were independent; failure to satisfy either one
meant that the voting change should not be precleared.* The Court’s 1976
decision in Beer v. United States held that the Section 5 “effects” test
required a showing of retrogression, but also made clear that an absence of
retrogression would not prevent an objection based on intentional
discrimination that would violate the constitution.” In Beer, the Court
examined a proposed legislative redistricting plan for the New Orleans City
Council, and held that because the new plan would increase the number of
black-majority districts compared to the previous plan, it was not
“retrogressive” and could not be found to violate the “effects” test of Section
5. In the same decision, however, the Court made it clear that the “purpose”
prong of Section 5 is broader, and that a change reflecting intentional racial
discrimination that would violate the Constitution should be denied
preclearance even if it is not retrogressive. As the Court said, “[A]n
ameliorative new legislative apportionment cannot violate § 5 unless the new
apportionment itself so discriminates on the basis of race or color as to
violate the Constitution.”

The Court’s decision in City of Richmond v. United States also made
it clear that the test for purposeful discrimination under Section 5 is as broad
as the constitutional prohibition against intentional racial discrimination.” In
City of Richmond the Court ruled that a proposed annexation had no
unlawful effect under Section 5, but nevertheless remanded the case to the
district court to determine if the change had been adopted for a
discriminatory purpose. As the Court explained:

[Tt may be asked how it could be forbidden by § 5 to have the
purpose and intent of achieving only what is a perfectly legal result

P42 US.C.§ 1973¢.

! See, e.g., City of Rome v. United States, 446 U.S. 156, 172 (1980) (“By describing the elements of
discriminatory purpose and effect in the conjunctive, Congress plainly intended that a voting practice not
be precleared unless poth discriminatory purpose and effect are absent.”) (emphasis in original); City of
Pleasant Grove v. United States, 479 U.S. 462, 469 (1987) (same).

T425 US. 130 (1976).

S 7d. at 141 {(emphasis added). See also id. at 142 n.14 (“It is possible that a legislative reapportionment
could be a substantial improvement over its predecessor . . . and yet nonetheless continue to so discriminate
on the basis or race or color as to be unconstitutional.”)

7422 U.8. 358 (1975).
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under that section and why we need remand for further proceedings
with respect to purpose alone. The answer is plain, and we need not
labor it. An official action, whether an annexation or otherwise, taken
for the purpose of discriminating against Negroes on account of their
race hag no legitimacy at all under our Constitution or under the
statute.

A case decided 11 years after Beer further confirmed that
nonretrogressive voting changes must nevertheless be examined to
determine if they reflect purposeful racial discrimination. In City of
Pleasant Grove v. United States,’ a city whose population was all white
sought preclearance for annexations of several white neighborhoods,
although the city had refused to annex nearby black neighborhoods.
Although the change clearly would not have been retrogressive of the
minority’s voting rights — since there were no minorities in the city — the
Court upheld the Section 5 objection because of clear evidence of racially
discriminatory purpose.'” “To hold otherwise[,]” the Court said, “would
make [the city’s] extraordinary success in resisting integration thus far a
shield for further resistance. Nothing could be further from the purposes of
the Voting Rights Act.”"!

For many years, the Justice Department relied on this understanding
of the purpose test to deny preclearance to non-retrogressive changes that
reflected intentional racial discrimination by a covered jurisdiction. For
example, during the 1980s, under Assistant Attorney General William
Bradford Reynolds (an appointee of President Ronald Reagan), the
Department interposed Section 5 objections to redistricting plans in about 25
counties in Mississippi where there was no retrogression in minority voting
strength, but where the evidence showed that the plans were infected by a

*Id. at 378.

® 479 U.S. 462 (1987).

' The language of Section 5, which prohibits changes that “deny[] or abridge[e] the right to vote on
account of race or color,” tracks the language of the Fifteenth Amendment, which guarantees that "[t]he
right of citizens ... to vote shall not be denied or abridged ... on account of race [or] color ....". U.S. Const.
Amend. XV sec. 1. This choice of language further evidences Congress’ intent that a change that would
violate the Fifteenth Amendment also would violate Section 5. The Fifteenth Amendment, of course,
clearly reaches more than retrogression; indeed, given the almost complete lack of voting rights enjoyed by
blacks in the South when the Fifteenth Amendment was adopted, an anti-retrogression standard would have
been virtually meaningless. As the Bossier Parish dissenters noted, “[t]he [Fifteenth] Amendment containg
no textual limitation on abridgment, and when it was adopted, the newly emancipated citizens would have
obtained practically nothing from a mere guarantee that their electoral power would not be further
reduced.” 528 U.S. at 361 (Souter, J. dissenting).

1479 U.S. at 472.
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discriminatory purpose.'> According to an account by Mark A. Posner,
“[t]he concern was that counties were intentionally minimizing minority
voting strength by fragmenting minority populations or by packing minority
voters into a limited number of majority-minority districts.”"> The
Department continued to rely on the purpose prong of Section 5 as an
important protection during the 1990s."

The Bossier Parish decision changed all this by adopting a new
interpretation of the statutory language. In the Bossier Parish case, a narrow
majority ruled that the intent prong of Section 5 does not outlaw all
intentional racial discrimination, but instead covers only “retrogressive
intent”"” - that is, an intent to make things worse for minority citizens as
compared to the status greo. Under that narrowed interpretation of the intent
prong, a jurisdiction that never had minority representation on its elected
body could continue to adopt new redistricting plans intentionally designed
to minimize minority voting strength, and Section 5 would provide no
protection.

The facts in the Bossier Parish case provide a good illustration of that
scenario. Bossier Parish is located in the northwest corner of Louisiana,
near the border of Texas and Arkansas. In 1990, African Americans
constituted approximately 20 percent of the parish’s 86,000 residents, yet no
African American had ever been elected to the 12-member school board.

The evidence in the case showed that the Bossier Parish school board
deliberately sought to keep things that way when it adopted a redistricting
plan after the 1990 Census. The school board refused to include any
majority black districts in the new plan, even though the school board later
stipulated and admitted in court that it was “obvious that a reasonably
compact black-majority district could be drawn within Bossier City.”"
There was even testimony that two school board members specifically
acknowledged, in private conversations, that the school board’s plan

"2 Testimony of Mark A. Posner before the National Commission on the Voting Rights Act, Mid-Atlantic
Regional Hearing, October 14, 2005, at 2 (written testimony).

13 Jd. Mr. Posner had substantial responsibility for Section 5 matters during his tenure with the Voting
Section ot the Civil Rights Division, and served as Special Section 5 Counsel from 1992-1995.

Y 1d. at 2-3.

' Reno v. Bossier Parish School Beard, 528 U.S. at 326.

' Id. at 350 (Souter, J., dissenting).



25

reflected opposition to “black representation” or to a “black-majority
district.”"’

The Bossier Parish School Board also had a long history of
discrimination against African American citizens in other areas. For
example, the parish actively resisted school desegregation long after the
historic Brown decision. In fact, the School Board stipulated that it had
sought for decades to "limit or evade" its obligation to desegregate the
parish’s schools.”® As Justice Souter put it in his dissent in the Bossier
Parish case, “The record illustrates exactly the sort of relentless bad faith on
the part of majority-white voters in covered jurisdictions that led to the
enactment of § 5.”"

The Justice Department, in keeping with long-standing precedent,
used its authority under Section 5 of the VRA to object to the plan because
of the evidence of purposeful racial discrimination. The Parish took the
Justice Department to court. The case actually went up to the Supreme
Court twice,” and in its final opinion the Supreme Court ruled that the
Justice Department was powerless to block the school board’s plan under
Section 5’s intent prong, because the plan did not have the “retrogressive
purpose” of making things worse than they already were for minority
voters.”! In other words, because the school board had no majority black
districts before 1990, its enactment of a plan preserving the all-white school
board could not violate Section 5, no matter how blatant the evidence that
the plan was motivated by racial discrimination.

The Bossier Parish decision greatly weakens the anti-discrimination
protections of the Voting Rights Act. To give one important example, if this
interpretation had been applied during the first 35 years of Section 5’s
history, Congressman John Lewis of Georgia probably would not have won
election to the U.S. Congress in 1986. After the 1980 Census, Georgia

"7 Bossier Parish School Board v. Reno, 907 F. Supp. 434, 438 n.4 (D.D.C, 1995), aff°’d in part, vacated &
remanded in part sub nom. Reno v. Bossier Parish School Board, 520 1U.S. 471 (1997).

" Reno v. Bossier Purish School Board, 528 U.S. at 349 (Souter, ., dissenting).

"% Id. at 342 (Soutet, 1., dissenting).

2 |n its first Bossier Parish decision, the Supreme Court ruled that the school board’s redistricting plan
could not be denied preclearance solely on the ground that it would violate the effects test of Section 2.
Reno v. Bossier Parish School Board, 520 U.S. 471 (1997) (“Bossier Parish I”). Relying on Beer, the
Bossier Parish I Court held that a dilutive but non-retrogressive effect alone could not give rise to a Section
5 objection, but left open the question whether a showing of retrogression was required when intentional
discrimination was present (the question later answered in the second Bossier Parish decision).

1528 U.S. ar 328-341.
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enacted a racially discriminatory congressional redistricting plan that
fragmented the black population in the Atlanta area. The Georgia legislator
who headed the redistricting committee, Representative Joe Mack Wilson,
openly declared his opposition to drawing “n--ger districts.”*

Because of the clear evidence of racism in the 1980 congressional
redistricting process in Georgia, the Justice Department objected to the plan
under Section 5, even though the redistricting plan was not retrogressive and
did not decrease the minority population in the district. Georgia filed suit,
but the District Court for the District of Columbia also refused to grant
preclearance, finding that “[t]he Fifth District was drawn to suppress black
voting strength.”” The Supreme Court summarily affirmed that decision.
Georgia subsequently redrew its districts to provide a better opportunity for
black representation, with the result that Congressman John Lewis was able
to win election from a majority-black congressional district in 1986. Under
the Bossier Parish decision, however, the Department of Justice would have
been obliged to approve Georgia’s original, discriminatory plan.

The Bossier Parish Court’s interpretation of Section 5 drains the
“purpose” test of any practical meaning in the preclearance process. Ifa
change is retrogressive, there is no need to examine the intent behind the
change, because a retrogressive result is sufficient by itself to bar Section 5
preclearance of a proposed change under the “effects” prong. Thus, the only
circumstance in which intent can still play an independent role is when a
jurisdiction somehow intends to cause retrogression in minority voting
strength, but fails to actually bring about a retrogressive result — the case of
the so-called “incompetent retrogressor.” Such a trivial scope for the
“purpose” prong of Section 5 could not have been intended by Congress,
which acted with the “firm intention to rid the country of racial
discrimination in voting.”**

2 Bushee v. Smith, 549 F. Supp. 494, 498 (D.D.C. 1982), aff"'d mem., 459 U.S. 1166 (1983). The district
court decision reported that Representative Wilson routinely used that racial epithet in referring to blacks.
549 F. Supp. at 500, The court made the somewhat remarkable finding of fact: “Joe Mack Wilsonis a
racist.” Id.

P Id at515.

* South Caroling v. Kutzenbach, 383 U.S. 301, 313 {1966) (footnote omitted).
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The Bossier Parish decision does not merely conflict with the
antidiscrimination principles long followed by our laws. It also has had a
serious detrimental impact on Section 5 enforcement.

Before the Bossier Parish decision, Section 5 objections based on
racially discriminatory intent were very common. According to a
forthcoming study by Peyton McCrary, Christopher Seaman, and Richard
Vallely, during the 1980s, 25% of the Department’s Section 5 objections
were based solely on racially discriminatory intent (83 total objections), and
in the 1990s, discriminatory intent accounted for 43% of the objections (151
total objections).” These objections were made because minority voting
strength was being deliberately minimized to perpetuate past
underrepresentation. All together, during those two decades, 234 objections
to voting changes were based solely on intent.”® By contrast, between
January 2000 and June 2004, the study found only two objections based
solely on intent, showing how little scope remains for the concept of
“retrogressive intent” after Bossier Parish.?" In fact, I have examined the
objection letters in both those two instances, and 1 find it difficult to explain
either one solely in terms of retrogressive intent.*®

The sheer reduction in the overall number of Section 5 objections
since the Bossier Parish decision also suggests that the loss of a meaningful
intent standard has substantially reduced the effectiveness of Section 5. In
the first four and a half years after the Bossier Parish decision, the
Department of Justice lodged only 41 total objections under Section 5.* In
a similar period in the early 1990s, the Department made 250 objections to
voting changes.”” While no one can say for certain how many Section 5

2 peyton McCrary, Christopher Seaman, & Richard Vallely, 7he knd of Preclearance As We Knew It:
How the Supreme Cowrt Transformed Section 3 of the Voting Rights Act, Table 2 (forthcoming in Michigan
Journal of Race & Law) (Appendix 1 to testimony).

*1d

¥ Id., Table 4.

%% In one case, the plan appeared retrogressive in effect, The jurisdiction had reduced the black population
percentages in two majority black districts, one by four percentage points and the other by seven, which

the Department’s objection letter appeared to treat as significant reductions in black voting strength. Letter
from Ralph F. Boyd, Jr., Assistant Attorney General, to C. Havird Jones, Jr., Senior Assistant Attorney
General, September 3, 2002 (File Number 2002-2379). In the other, the Department denied preclearance to
a proposed annexation that would have added two white residents to the town, citing evidence that the town
had refused to annex black neighborhoods. While the intent does appear discriminatory, it is hard to see
the intent as retrogressive of existing black voting strength. Letter from R. Alexander Acosta, Assistant
Attorney General, to Hon. H. Bruce Buckheister, September 16, 2003 (File Nos. 2002-07-12 and 2002-08-
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objections would have been lodged without the Bossier Parish decision, that
huge disparity certainly suggests that the decision has had a major impact.

All of this underscores the importance of going back to the original
intent of Section 5 when Congress reauthorizes it. When a jurisdiction
deliberately tries to lock minorities out of electoral power, that jurisdiction
should not be entitled to Section 5 preclearance simply because minorities
always have been discriminated against in the jurisdiction.”’ Such a result is
fundamentally inconsistent with our nation’s values.

Therefore, when Congress reauthorizes Section 5, Congress should act
to restore the original scope of Section 5°s prohibition on intentional
discrimination. Congress should make it clear that preclearance should be
denied if a change has a racially discriminatory purpose, whether or not the
purpose is retrogressive.

Thank you for the opportunity to testify here today.

3! As Justice Souter said in dissent in Bossier, “the preclearance requirement was not enacted to authorize

3

covered jurisdictions to pour old poison into new bottles.” 528 U.S. at 366.
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Mr. CHABOT. Mr. Clegg, you're recognized for 5 minutes.

TESTIMONY OF ROGER CLEGG, VICE PRESIDENT AND
GENERAL COUNSEL, CENTER FOR EQUAL OPPORTUNITY

Mr. CLEGG. Thank you very much, Mr. Chairman. I am delighted
to have the opportunity to testify before the Subcommittee today.

I am going to focus, as my co-panelists have focused, on the Bos-
sier Parish decisions. But I also want to make clear that I have
problems with the whole notion of reauthorizing section 5, and in
my written testimony I go into more detail about why I don’t think
that section 5 should be reauthorized.

And beyond that, I have other problems with the Voting Rights
Act, including the bilingual ballot provisions and the results test in
section 2. But I am not going to get into all that; I will just leave
that to my written testimony. And today I will focus on the Bossier
Parish decisions.

By way of background, let me make clear that the Voting Rights
Act really has two key provisions. The two most prominent provi-
sions are section 2 and section 5. Section 2 applies nationwide and
bans any racially discriminatory voting qualification or prerequisite
to voting standard practice or procedure.

Section 5, on the other hand, is not nationwide in scope. Rather,
it applies only to certain jurisdictions called “covered jurisdictions,”
and it requires them to preclear changes to voting qualifications
and prerequisites to voting with either the Justice Department or
the U.S. District Court for the District of Columbia.

As a practical matter, that means that most of these changes are
submitted to the Justice Department, and this includes anything
from a relatively minor change like moving a voting booth across
the street from the elementary school to a high school, to undoubt-
edly major changes like redrawing a State’s congressional districts.

What the Supreme Court said in the two Reno v. Bossier Parish
School Board decisions was that these two statutes had very dif-
ferent purposes and that, because section 5 is aimed at changes in
voting practices, it is violated only if the changes are retrogressive.
That is, the whole purpose of section 5 was to enable the Justice
Department to go after jurisdictions, particularly in the covered ju-
risdictions in the Deep South, that for years had stayed one step
ahead of the people trying to enforce the 15th amendment by mak-
ing a series of changes—you know, tiny changes to keep one step
ahead of the law enforcement officials.

What the Supreme Court said was that, well, since that was the
purpose of section 5, if a jurisdiction is not making a change that
is retrogressive, section 5 was not intended to apply to it.

Now, I think that the Supreme Court was correct in its interpre-
tation of the language and intent of section 5, but of course, that
is not really the issue today. The issue today—because you all can
change section 5, obviously, to make it clear if you think that the
Supreme Court made a mistake. So the question today is, should
you want to change section 5 so that, for instance, a potential viola-
tion of section 2 justifies a preclearance denial under section 5?

I think that would be a mistake. What my co-panelists are as-
suming is that if the Justice Department thinks that a jurisdiction
acted with discriminatory purpose, that is proof that it acted with
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discriminatory purpose. But that is not the way, as a general mat-
ter, that our legal system works. Usually, before we have a decision
like that, both sides ought to be able to argue their side of the case.

But when you have a section 5 denial, you just have one side’s
opinion about that, without a trial or a formal hearing or anything
of that sort. And, as the Supreme Court recognized in Bossier Par-
ish II, section 5 contains, “extraordinary burden-shifting proce-
dures.”

And while section 5 is normally aimed at a simple determination
of whether or not there was backsliding—the kind of relatively
technical and relatively straightforward factual determination that
can be left to a bureaucrat, rather than a court of law—deter-
mining, for instance, whether there is a section 2 violation is much
more complicated than that. You have to make a difficult legal ap-
praisal, and you have to weigh the “totality of the circumstances.”
And that is something that ought to be decided in congressional
litigation rather than by a low-level bureaucrat.

You know, it is one thing to give such an individual the authority
to hold up a change; it is something else to give a person, an
unelected official like that, the effective authority to order changes
where no changes had been made.

It can no longer be charged that all the Justice Department is
doing in that case is the kind of thing that section 5 was intended
to allow the Justice Department to do. If you all insist on over-
turning Bossier Parish II, you run a substantial risk of having—
excuse me—of overturning Bossier Parish II, you run a significant
risk of having the new legislation, the reauthorized section 5,
struck down as unconstitutional.

In his opinion for the Court, in Bossier Parish 1I, Justice Scalia
wrote, “Such a reading would also exacerbate the substantial fed-
eralism concerns that the preclearance procedure already exacts,
perhaps to the extent of raising concerns about section 5’s constitu-
tionality.”

Mr. CHABOT. Mr. Clegg, are you about ready to wrap up?

Mr. CLEGG. Yes, I am.

Mr. CHABOT. Thank you.

Mr. CLEGG. As a consequence, I think it would be a mistake——

Mr. CHABOT. The gentleman from New York would like you to
elaborate on that point.

Mr. NADLER. Why would that raise a constitutionality issue on
section 5, in your opinion?

Mr. CLEGG. Because what the statute would then be doing would
be to give the Justice Department authority not just to make a rel-
atively technical determination of whether or not a change in the
voting procedure was retrogressive, but to make it a determination,
depending on whether you were overruling Bossier I or Bossier 11,
if that was—there was a section 2 violation, or that a change, while
not retrogressive, wasn’t, didn’t go far enough to satisfy the Justice
Department.

Let me give you an example.

Mr. CHABOT. We can get into this in questioning. But if you
would like to wrap up your testimony because we want to keep on
track here.
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Mr. CLEGG. The only other point I was going to make, Mr. Chair-
man, was to give one example of an unhappy side effect of over-
turning the Bossier Parish decisions.

If the Justice Department refused to preclear a change that actu-
ally diminished discrimination, but—and this I think responds in
part to what Mr. Nadler was getting at—but it didn’t go far
enough, as far as the Justice Department was concerned, and the
reason it didn’t go further, according to the Justice Department,
was because of some kind of discriminatory animus, the denial
would freeze in place a procedure that was actually worse than
what the jurisdiction was proposing to change to.

It would be much better to allow the change to go into place and
make matters better, and then if the Justice Department wanted
to bring an additional section 2 lawsuit to try to make things even
better than that, they would have that authority. That, I submit,
is the better approach.

Thank you.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Clegg follows:]



32

PREPARED STATEMENT OF ROGER CLEGG

TESTIMONY OF

ROGER CLEGG,
VICE PRESIDENT AND GENERAL COUNSEL,

CENTER FOR EQUAL OPPORTUNITY

BEFORE THE
HOUSE JUDICIARY COMMITTEE’S

SUBCOMMITTEE ON THE CONSTITUTION

REGARDING THE
SUPREME COURT’S BOSSIER PARISH DECISIONS AND THE
REAUTHORIZATION OF SECTION 5 OF

THE VOTING RIGHTS ACT

November 1, 2005



33

Thank you, Mr. Chairman, for the opportunity to testify before you today,
regarding the reauthorization of Section 5 of the Voting Rights Act, 42 U.S.C. 1973,
and, in particular, whether the Supreme Court’s decisions in the Bossier Parish cases
ought to be overturned by Congress, should it choose to reauthorize Section 5.

My name is Roger Clegg, and I am vice president and general counsel of the
Center for Equal Opportunity, a nonprofit research and educational organization that is
based in Sterling, Virginia. Our president is Linda Chavez, and our focus is on public
policy issues that involve race and ethnicity, such as civil rights, bilingual education, and
immigration and assimilation. T should also note that T was a deputy in the U.S.

Department of Justice’s Civil Rights Division for four years, from 1987 to 1991.

1he Bossier Parish Decisions

The Voting Rights Act’s two most prominent provisions are Section 2, 42 U.S.C.
1973, and Section 5, 42 U.S.C. 1973c. Section 2 applies nationwide, and bans any
racially discriminatory “voting qualification or prerequisite to voting or standard,
practice, or procedure.” Discrimination is defined in terms of a controversial “results”
test. It is controversial because it defines discrimination differently than it is defined in
the Constitution itself, and because it inevitably drives jurisdictions to do exactly what
the Constitution itself proscribes, namely act with an eye on race and ethnicity.

Section 5, on the other hand, is not nationwide in scope. Rather, it requires
certain jurisdictions--called “covered jurisdictions”--to “preclear” changes in, to quote the
statute itself, “any voting qualification or prerequisite to voting, or standard, practice, or

procedure with respect to voting” with the U.S. Department of Justice or the U.S. District
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Court for the District of Columbia. This includes anything from a relatively minor
change (like moving a voting booth from an elementary school to the high school across
the street) to an undoubtedly major change (like redrawing a state’s congressional
districts). The change cannot be precleared unless it is determined that it “does not have
the purpose and will not have the effect of denying or abridging the right to vote on
account of race or color.” The “effect” language is problematic for the same reason that
the “results” language in problematic in Section 2: It proscribes what the Constitution
does not proscribe, and indeed it pushes jurisdictions to weigh race and ethnicity in their
voting-related decisions.

In Reno v. Bossier Parish School Board, 520 U.S. 471 (1997) (Bossier Parish 1),
and Reno v. Bossier Parish School Board, 528 U.S. 320 (2000) (Bossier Parish 11), the
Supreme Court held that, because Section 5 is aimed at changes in voting practices
undertaken in order to evade the Fifteenth Amendment, it is violated only if the changes
at issue are retrogressive in “purpose” or “effect.” Thus, it is not permissible to refuse to
preclear a changed practice or procedure simply because it may contain a violation of
Section 2 (Bossier Parish I) or may reflect a discriminatory purpose (Bossier Parish IT),
the change must also be retrogressive.

The Bossier Parish decisions were rightly decided. As Justice O’Connor wrote
for the Court in Bossier Parish I, “we have consistently understood these sections [i.e.,
Sections 2 and 5] to combat different evils and, accordingly, to impose very different
duties upon the States.” The question now is whether the statute should be rewritten so
that, say, a potential violation of Section 2 is alone sufficient to deny preclearance under

Section 5, even though there has been no retrogressive change.

(95}
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In my view, this would be a mistake. I'm sure that some will argue, for instance,
What’s wrong with the Justice Department holding up a change if it contains a potential
Section 2 violation? But the problem is that, in truth, we don’t know whether there is a
Section 2 violation or not. Generally, we would have just one side’s opinion about that,
without a trial or a formal hearing or anything of the sort. As the Supreme Court
recognized in Bossier Parish 11, Section 5 contains “extraordinary burden-shifting
procedures.” And, while Section 5 is normally aimed a simple determination of
backsliding vel non, determining a Section 2 violation requires a difficult legal appraisal
and, factually, weighing the “totality of the circumstances”--something much better left
to conventional litigation. See generally Abigail M. Thernstrom, Whose Votes Count?:
Affirmative Action and Minority Voting Rights (1987).

Indeed, as a practical matter, the government’s opinion is likely to be that of a
low-level bureaucrat. And it is one thing to give that person, whoever he or she is, the
authority to hold up a change; it is something else to give that person the effective
authority to order changes where none were being made. It can no longer be claimed that
all the Department is trying to do is thwart changes designed to keep one step ahead of
the enforcement of the law.

Indeed, this shift would call into question the statute’s constitutionality. In his
opinion for the Court in Bosster Parish II, Justice Scalia wrote: “Such a reading would
also exacerbate the ‘substantial’ federalism costs that the preclearance procedure already
exacts, Lopez v. Monterey County, 525 U.S. 266, 282 (1999), perhaps to the extent of
raising concerns about Section 5’s constitutionality, see Miller [v. Johnson, 515 U.S.

900,] 926-927 [(1995)].”
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These problems are further exacerbated by the fact that, because Section 2 uses a
constitutionally problematic “results” test, the Justice Department would be able to refuse
to preclear, for instance, a redistricting plan that it felt had not been redrawn to contain
“enough” minority-majority districts, or “influence” districts, or whatever it liked--even
though the submitted plan contained no fewer such districts than it had in the past. The
Department could likewise claim that the failure to “improve” voting procedures
demonstrates discriminatory “purpose”--and, once again, gerrymandered districts would
be ordered even though there had been no retrogression. This fear is hardly an unfounded
one, since the Court itself has noted the Department’s record in the past of coercing this
sort of gerrymandering. Miller v. Johnson, 515 U.S. 900 (1995).

Finally, let me note also an unhappy side-effect of overturning the Bossier Parish
decisions. If the Justice Department refused to preclear a change that actually diminished
discrimination but not by enough to make the Department happy--because it didn’t
diminish it enough--the result would be to leave in place the more discriminatory status
quo. Tt would be better and fairer to everyone to approve the change (improving matters)
and then also bring a separate lawsuit under Section 2 (which, if successful, might
improve matters still further). See Bossier Parish 11, 528 U.S. at 335-336.

I would like to devote the remainder of my testimony to the broader question
before this subcommittee, namely whether Section 5 ought to be reauthorized at all. Let
me note here, however, that there are other important legal and policy issues regarding
the reauthorization of the VRA, such as those involving Section 2 and the bilingual ballot
provisions. (I would refer the subcommittee to a column I wrote for National Review

Online, “Revise before Reauthorizing,” on August 8, 2005. Link:
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http://www .nationalreview.com/clegg/clegg200508040826.asp.) To a degree, those

provisions also involve the constitutional issues that I will be discussing today.

The Two Basic Issues Raised by Section 5

As I noted before, Section 5 requires certain jurisdictions--called “covered
jurisdictions™--to “preclear” changes in, to quote the statute itself, “any voting
qualification or prerequisite to voting, or standard, practice, or procedure with respect to
voting” with the U.S. Department of Justice or the U.S. District Court for the District of
Columbia. Again, this includes anything from a relatively minor change (like moving a
voting booth from an elementary school to the high school across the street) to an
undoubtedly major change (like redrawing a state’s congressional districts). The change
cannot be precleared unless it is determined that it “does not have the purpose and will
not have the effect of denying or abridging the right to vote on account of race or color.”

Section 5 raises constitutional issues for two reasons, and I think that these two
reasons together are likely to create judicial concerns greater than their sum alone. First,
there are federalism concerns insofar as it requires states (and state instrumentalities, like
cities and counties) to get advance federal approval in areas traditionally--and, often,
textually, by the language of the Constitution itself--committed to state discretion. These
federalism concerns are arguably heightened by the fact that some states are covered and
others are not. Second, since the federal government can bar a proposed change that has
aracially disproportionate “effect” but not a racially discriminatory “purpose,” Congress

arguably exceeds its enforcement authority under Section 5 of the Fourteenth
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Amendment and Section 2 of the Fifteenth Amendment, since those two amendments ban
state disparate (reaiment on the basis of race but not mere disparate impact on that basis.
Now, one may ask why Congress should be interested in this now, when the
statute has been on the books since 1965. The reason of course is that Section S will
expire in 2007, so that Congress will need to reauthorize it if it is to stay on the books.
And the fact is that both the law and the facts have changed over the past 40 years, so that

a reevaluation of Section 5 is appropriate.

The Shifting I'actual and Legal Landscapes

As to the facts, few would dispute that a great deal of progress has been made
over the last 40 years in eliminating the scourge of state-sponsored racial discrimination,
particularly in the South (which is where most of the covered jurisdictions are). No one
would deny that there is still additional progress to be made, but clearly the gap between
the South and the rest of the country has narrowed considerably in this arena. 1 will not
dwell on this point for two reasons. First, I think it is obvious. Second, it is precisely this
point that Congress should dwell on: Tt should carefully use hearings to explore the
extent to which racial discrimination in voting remains, and remains a regional problem.
You have already heard testimony from my colleague Edward Blum on this point,
concluding that Section 5 ought not to be reauthorized. [Available at

hitp//www frontpagemag com/Articles/Read Ariicle asp?1D=19969 ]

As to the law, during the time since the Voting Rights Act was first enacted in
1965, the Supreme Court has made clear that the Fourteenth Amendment bans only

disparate treatment, not state actions that have only a disparate impact and were
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undertaken without regard to race. See, e.g., Village of Arlington Heights v. Metropolitan
Housing Development Corp., 429 U.S. 252, 264-65 (1977) (“Our decision last Term in
Washington v. Davis, 426 U.S. 229 (1976), made it clear that official action will not be
held unconstitutional solely because it results in a racially disproportionate impact.”). A
plurality of the Court has drawn the same distinction for the Fifteenth Amendment. City
of Mobile v. Bolden, 446 U S. 55, 62-65 (1980) (plurality opinion) (“[The Fifteenth]
Amendment prohibits only purposefully discriminatory denial or abridgment by
government of freedom to vote ‘on account of race, color, or previous condition of
servitude.””) (quoting the Fifteenth Amendment).

The Supreme Court has also ruled even more recently that Congress can use its
enforcement authority under the Fourteenth Amendment to ban actions with only a
disparate impact only if those bans have a “congruence and proportionality” to the end of
ensuring no disparate treatment. Cify of Boerne v. Flores, 521 U.S. 507, 520 (1997). It
follows that this limitation applies also to the Fifteenth Amendment; there is no reason to
think that Congress’s enforcement authority would be different under the Fourteenth
Amendment than under the Fifteenth, when the two were ratified with 19 months of each
other, have nearly identical enforcement clauses, were both prompted by a desire to
protect the rights of just-freed slaves, and indeed have both been used to ensure our
citizens’ voting rights.

Finally, the Supreme Court has, in any number of recent decisions, stressed its
commitment to principles of federalism and to ensuring the division of powers between
the federal government and state governments. See, e.g., Board of Trustees of the

University of Alabama v. Garrert, 531 U.S. 356 (2001). It has also stressed what is
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obvious from the text of the Constitution: “The Constitution creates a Federal

Government of enumerated powers.” United States v. Lopez, 514 U.S. 549, 552 (1995).

Constitutional Problems

Putting all this together, it is very likely that the courts will look hard at a law that
requires states and state instrumentalities to ask permission of the federal government
before taking action in areas that are traditionally, even textually, committed to state
discretion under the Constitution, and to meet a much more difficult standard for legality
than is found in the Constitution itself.

Tt is true that in the leading case City of Boerne v. Ilores--striking down a federal
statute that did not involve voting--the Court explicitly distinguished the actions
Congress had taken under the Voting Rights Act. On the other hand, however, in doing
so it stressed Congress’s careful findings and rifle-shot provisions. 521 U.S. at 532-33.
If Congress were to reauthorize Section 5 without ensuring its congruence and
proportionality to the end of banning disparate treatment on the basis of race in voting,
the language in /Jores could as easily be cited against the new statute’s constitutionality
as in its favor. Likewise, the Court’s decision in Nevada Department of Human
Resources v. Hibbs, 538 U.S. 721 (2003)--upholding Congress’s abrogation of state
immunity under the federal Family and Medical Leave Act--also stressed Congress’s
factual findings and the challenged statute’s limited scope.

One frequently noted byproduct of the use of the effects test--under both Section
5 and Section 2--has been racial gerrymandering. Tt is ironic that the Voting Rights Act

should be used to encourage the segregation of voting, but it has. In the his opinion for
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the Court in Miller v. Johnson, 515 U.S. 900 (1995), Justice Kennedy noted the
constitutional problems raised for the statute if it is interpreted to require such
gerrymandering. (The Supreme Court has likewise, in the employment context, noted the
danger of effects tests leading to more, rather than less, disparate treatment. See Wards
Cove Packing Co. v. Afonio, 490 U.S. 642, 652-53 (1989); Watson v. Fort Worth Bank &
Trust, 487 U.S. 992-94 & n.2 (1988) (plurality opinion); Albemarle Paper Co. v. Moody,
422 U.S. 405, 449 (1975) (Blackmun, J. concurring in judgment).) This byproduct of
racial gerrymandering obviously raises a policy problem of the Voting Rights Act, in
additional to the constitutional one.

In this regard, let me note that it has been suggested that, in the course of its
reauthorization of the Voting Rights Act, Congress should draft a provision that would
overturn the Supreme Court’s ruling in Georgia v. Ashcroft, 123 S. Ct. 2498 (2003), on
the grounds that it insufficiently guarantees the creation of majority-minority districts.
While it is difficult to comment on such a provision in the abstract and without seeing the
actual statutory language, it is also difficult to see how this could be accomplished
without using and intending the sort of racial classifications the Supreme Court has ruled
will always trigger strict scrutiny. Adarand Constructors, Inc. v. Pena, 515 U.S. 200
(1995); Shaw v. Reno, 509 U.S. 630 (1993). (While we’re on the subject of dubious
amendments to the VRA, let me also note that it has been suggested that the Act should
be amended to force states to allow felons to vote; such a provision would clearly be
neither proportional nor congruent to the core constitutional provisions at issue,
especially when the Fourteenth Amendment itself expressly contemplates felon

disenfranchisement. See Roger Clegg, “Who Should Vote?,” 6 Tex. Rev. L. & Pol. 159
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(2001); Roger Clegg, George T. Conway 111, & Kenneth K. Lee, “The Bullet and the
Ballot? The Case for Felon Disenfranchisement Statutes,” Am. U. J. Gender, Soc. Pol’y

& L. (forthcoming).)

Conclusion: What Congress Should Do

Let me conclude by noting that the best course is for Congress to hold thorough,
full-committee hearings on the question of how best to ensure compliance with the
Fifteenth Amendment, and to go into them with an open mind. If one is skeptical about
the continued need for Section 5 in its present form, as T am, then naturally such probing
makes sense. But it also makes sense even if one is inclined to think that Section 5 in
some form ought to be reauthorized, since--to ensure that such a reauthorization is upheld
when it is challenged (as will likely happen)--it will be prudent for Congress to have
made the case through its hearings and subsequent findings that the reauthorized law is
indeed congruent and proportional to ensuring the guarantees of the Fifteenth
Amendment.

Congress must find specifically that the preclearance approach and the “effects”
test are necessary to ensure that the right to vote is not “denied or abridged by the United
States or by any State on account of race, color, or previous condition of servitude,” to
quote the Fifteenth Amendment. Without these updated findings, a reauthorized Section
5 will not pass the tests of constitutionality the Supreme Court has set out.

And, legal requirements aside, these hearings make perfect policy sense as well.

After all, how likely is it that, 40 years after the initial passage of Section 5, there is no
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need for making some alterations to that statute? The facts have changed, and the law
has changed.

If the problems that remain are national in scope, then to focus on only particular
jurisdictions makes no policy sense and may aggravate federalism concerns. If the
problems remain regional but the problematic regions are now different, then applying
the statute’s preclearance provisions where they are no longer justified will also
aggravate federalism concerns. The government has only limited resources, and it makes
little sense to focus those resources on one part of the country if there is no longer much
difference from region to region in discrimination, or to focus on parts of the country that
are no longer more problematic than others, rather than on those parts of the country that
now are.

Nor may it make much sense to require that all voting changes be precleared if the
federal government’s objections are concentrated in only a few subject-matter areas.
Indeed, it may not make sense to use the preclearance mechanism any more at all.

In sum, surely Congress would want to take this opportunity to ensure that the
Voting Rights Act is still fashioned to do the best job it can to guarantee the right to vote,
and to do so in a way that also honors the principle of federalism--which, after all, is also
a bulwark against government abridgment of our rights as citizens.

Thank you again, Mr. Chairman, for the opportunity to present this testimony

today.
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Mr. CHABOT. The gentleman, Mr. Gray, you're recognized for 5
minutes. Thank you.

TESTIMONY OF JEROME A. GRAY, STATE FIELD DIRECTOR,
ALABAMA DEMOCRATIC CONFERENCE

Mr. GraY. Thank you, Mr. Chairman.

Chairman Chabot and distinguished Committee Members, it is a
pleasure to have the opportunity to deliver this testimony before
you today on the topic of the ongoing need for section 5 of the 1965
Voting Rights Act.

Prior to my 67th birthday on July 20th, I had a senior moment
that moved me to consider drafting a resolution for our organiza-
tion the Alabama Democratic Conference, celebrating the 40th an-
niversary of the Voting Rights Act of 1965. And in looking at that
draft resolution, I was concerned about and looking at the fact that
the original act, passed with broad-based bipartisan support and
biracial support of the Members of Congress and people of goodwill
across America, who lobbied for that to happen, it recognized the
fact that the Voting Rights Act contributed greatly to a new spirit
of race relations and cooperation and political and civic affairs in
this country and in our State.

And also, what I did, I drafted an op-ed piece that several State
newspapers picked up, and we challenged governments around the
State of Alabama to celebrate the 40th anniversary of the Voting
Rights Act, asking also to call for key provisions of the Voting
Rights Act to be renewed in 2007.

Today, I just brought for review one from Selma that I picked up,
where it all began, the resolution from the Selma City Council,
signed by the mayor and the members of the Selma City Council,
and also one from the Jefferson County Commission, which is a bi-
racial group, three Whites, two Blacks, three Republicans, two
Democrats.

I will see that this Committee receives copies of resolutions that
local governments around the State of Alabama are passing in sup-
port of reauthorizing the Voting Rights Act in 2007, so that you
will see the record of evidence around the State of Alabama of ju-
risdictions who are in favor of the Voting Rights Act being re-
newed, particularly section 5.

Recently, our organization held a convention celebrating the 40th
anniversary of the Voting Rights Act, and we called—one of the
themes we had was a Marching Miracle Empowering a Powerless
People. Indeed, the Voting Rights Act has allowed the State of Ala-
bama to climb off the bottom in terms of racial representation and
fairness.

Forty years ago, Alabama had less than 12 Black elected offi-
cials. Today, we have more than 850, and we rank along with Mis-
sissippi, usually first and second, in terms of the number of Black
elected officials in the Nation. So it is really important, you might
say, to borrow a phrase from his novel, Light in August, it has been
40 years of “peaceful astonishment.”

But we should not confuse the success with obsolescence. I have
personally witnessed one of the most astonishing things about sec-
tion 5 preclearance in terms of its ability to nudge public officials
to act in a positive way and to be more than inclusive as they go
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about reaching a consensus in that decision-making process. Let
me cite an example or two to make my point.

Two months ago the Barbour County Commission was in the
process of adopting a new redistricting plan. In the preclearance
process, the Department of Justice discovered that the Barbour
County Commission had never submitted some polling place
changes, dating back to the early 1990’s. This delay in submitting
these changes in a timely fashion calls the Barbour County Com-
mission to seek out help in getting these late submissions
precleared.

One commissioner, who called me recently, is a car salesman. I
like his style. He said “Jerome, buddy, can you help us?” When I
told him I would, he replied, “Buddy, come see us.” Without res-
ervation, I can say that the Voting Rights Act, section 5, in par-
ticular, has made unlikely buddies of people who are ready, willing
and able to communicate in a civil, democratic way as we engage
in the process of representative government and full civic participa-
tion.

As we work through this issue of redistricting in Barbour Coun-
ty, the Commission had originally drawn a seven-member plan
with three majority Black districts, one of which had a White in-
cumbent. In that district, the Commission’s first instinct was to
draw a plan that reduced the Black voting age population percent-
age by 8 percent. However, when I heard about their plan, I called
the Barbour County Commission and told them I would fully sup-
port almost any plan they developed so long as it did not retrogress
or dilute the Black vote in these majority Black districts.

At first they hemmed; then I hawed a little, using section 5 of
the Voting Rights Act as my rabbit’s foot. Soon thereafter they in-
vited me to help them in developing a fair plan. But I had my role,
and they had theirs from a distance; and I said to them, You all
can do it; just send me a copy of your plan when you're done.

Well, you know what? They did better than I expected. And true
to my word, I wrote a strong letter of support to the Department
of Justice asking to grant expedited consideration to the Barbour
County redistricting plan in the preclearance process.

For the record, I want to mention two more instances of how the
threat of section 5—what I call the rabbit’s foot—being used for
good, has worked to get local governments to do the right thing.

In the city of Lanette, Alabama, in Chambers County in 2004, 1
received a telephone call from a voter stating that the city clerk
had been denying citizens the opportunity to pick up absentee bal-
lot applications at city hall. Instead, the clerk was usurping her au-
thority and taking the application forms to the voters’ residences.

I called the clerk and read her a section from the Alabama elec-
tion law handbook. And I also indicated to her that she had no au-
thority to deny giving absentee ballot forms to a citizen. I also told
her that what she was doing amounted to a change in voting proce-
dure that would have to be precleared by the Justice Department.

In my own way, I persuaded her that we did not need anyone
from the Department of Justice calling down to Alabama to tell us
what was right to do. She obliged, and the election ran smoothly,
and Lanette elected its first Black mayor in August of 2004.
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In my hometown of Evergreen, Alabama, in Conecuh County, I
received a similar call from a voter who complained about a clerk’s
failure to produce a complete and fair voters list. At first, many
names were omitted including my 94-year-old mother, a retired ed-
ucator.

I called the clerk, and I got the former mayor on the phone, and
I reminded him of the election fiasco we had in 1980 when the
clerk at the time had prepared a sloppy voters list that omitted
scores of Black voters from the official list. A Black candidate that
we supported that year lost by four votes, and our organization,
Democratic organization, NAACP, complained to the Department of
Justice, and the Justice Department reviewed those complaints,
found them to be legitimate, and for the next election sent down
some Federal observers to monitor the election.

In that case, with section 5’s help, we found out that the
Conecuh County Commission had changed its election system from
single-member districts to at-large elections after 1965 and had not
gotten them precleared. And we also learned that the county Demo-
cratic Executive Committee had changed its election procedure
after the 1965 Voting Rights Act without submitting those changes
for preclearance.

At any rate, by reminding the clerk and the mayor about what
had happened in 1980, they acquiesced and allowed for a fair vot-
ers list to be developed. The election went on without incident, and
the city of Evergreen had the highest turnout in history, over 95
percent in 2004, and we elected our first Black mayor without a
runoff. It was indeed “peaceful astonishment.”

Although the issue of monitoring bad proposals such as changes
in registration, voting or election procedures has decreased dra-
matically since 1982, there have been State laws harmful to minor-
ity participation that have received our attention. The worst one
that I recall came about after a law was passed in 1998, where vot-
ers could not receive an absentee ballot at a post office box. That
had not been precleared. We went into Federal court with a three-
judge panel, and they struck that down as unconstitutional.

Earlier in my remarks I compared section 5 to a rabbit’s foot. I
like that reference because it takes a little rabbit to make folks do
right. Then I urge you to keep some rabbit provisions on the books.
As a son of the South, I know that a little rabbit ain’t going to hurt
nobody. We are used to it by now.

Section 5 is edible and digestible. We have made tremendous
progress. But we still must work to protect Black voters, and sec-
tion 5 makes that possible.

Thank you.

Mr. CHABOT. Thank you very much, Mr. Gray.

[The prepared statement of Mr. Gray follows:]
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Chairman Chabot and distinguished Committee members, it is a
pleasure to have the opportunity to deliver this testimony before you on the
topic of the ongoing need for Section 5 of the Voting Rights Act.

Prior to my 67th birthday on July 20th, [ had a senior moment that
moved me to draft a resolution for the Alabama Democratic Conference
(“ADC”) celebrating the 40th Anniversary of the Voting Rights Act of 1965.
The resolution noted that the Voting Rights Act of 1965 could not have
passed without broad-based bipartisan, biracial support from the members of
Congress and people of goodwill across America, who lobbied for that to
happen. It recognizes that the Voting Rights Act has contributed greatly to a
new spirit of race relations and cooperation in political and community
affairs throughout Alabama; and that the Voting Rights Act has been largely
responsible for the state having the highest percentage of black elected
officials in the nation, based on the black percentage in the general
population. The Voting Rights Act has helped to elect many white
candidates in Alabama and throughout America since 1965. In fact, the Act
has been responsible for helping to elect significantly more white candidates
than black candidates in Alabama. Too often, this isn’t said.

What began as part of my effort on behalf of ADC prior to the 40"
anniversary of the August 6th date on which President Lyndon Johnson
signed the 1965 Act has expanded quickly and local governmental bodies
across the state from Selma to Montgomery; from Birmingham to
Huntsville; from the Jefferson County Commission to the Conecuh County
Commission — my home town — are moving to adopt a 40th Anniversary
Voting Rights Act resolution to recognize the role the Act plays in helping
Alabama to strive toward political equality. Perhaps one of my greatest joys
came when Larry Fluker, the mayor in my hometown of Evergreen,
Alabama, got a resolution adopted in July. Consider this: In 1978,
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Governor George Wallace appointed Larry Fluker’s mother chairman of the
Conecuh County Board of Registrars. She became the first black voter
registrar in Alabama since Reconstruction. Then, some 26 years later, her
son, who served as president of the local NAACP Branch for 35 years and
who testified before a House Judiciary Committee Field Hearing in
Montgomery back in June of 1981, is elected Mayor of Evergreen in August
2004. Yes, as we say in the church, nobody but God and the Voting Rights
Act could have wrought that miracle.

I will see to it that the Committee receives copies of all of the
resolutions as evidence of support from rank-and-file leaders in Alabama
who directly experience the ongoing power and necessity of the expiring
provisions of the Act.

Recently, when the ADC and the Alabama Voter Education and
Registration Alliance celebrated the 40th Anniversary of the Voting Rights
Act during a statewide convention in Birmingham on October 14th & 15th,
we chose as our theme, “The Voting Rights Act . . . A March Miracle:
Empowering a Powerless People.”

One theme that was consistent throughout the gathering was the Act’s
uncanny ability to bring people together from different backgrounds to do
good things for communities. Indeed, the Voting Rights Act has allowed a
state like Alabama to climb off the bottom in terms of racial representation
and fairness. Forty years ago Alabama had less than 12 black elected
officials. Today, we have more than 850. In its last statistical report, the
Joint Center for Black Political and Economic Studies ranked Mississippi
and Alabama first and second in the nation in the number and percentage of
black elected officials. Even Nina Simone might be pleased today to know
that.

To illustrate the reach of the Voting Rights Act and its impact on
society today, consider this line-up of participants that we had during our
40th Anniversary VRA Celebration: Rev. F. D. Reese, a Selma native, who
was head of the Dallas County Voters League that invited Dr. Martin Luther
King Jr. to come to Selma in 1965; Bishop Will Willimon, former dean of
the chapel at Duke University, and the new presiding bishop of the North
Alabama Conference of the United Methodist Church; four top white
executives—Dr. Paul Hubbert, executive secretary of the Alabama
Education Association; D. S. Burkhalter, President, Alabama AFL-CIO;
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Steve Prince, Communications Director of the Alabama Trial Lawyers
Association; and Joe Turnham, chairman of the Alabama Democratic Party,
all talking about the impact that the Voting Rights Act has had on Alabama’s
major institutions and organizations since 1965. Before the conference
ended, we had a session that was videotaped, called “A Time to Testify.”
During this session approximately 30 people stepped before the camera and
said why they felt that the Voting Rights Act should be renewed. In that
group were mayors, legislators, county commissioners, school board
members, judges, and the lieutenant governor.

If T may borrow an expression from William Faulkner’s novel “Light
in August,” he might describe the outstanding outcome of the Voting Rights
Act this way: It’s been 40 years of “peaceful astonishment.”

But we should not confuse the success with obsolescence. | have
personally witnessed that one of the most astonishing things about the
Section 5 Preclearance provision is its ability to nudge public officials to act
in a positive way and be more inclusive as they go about reaching a
consensus in their decision-making process. Let me cite an example or two
to make my point.

Just two months ago the Barbour County Commission was in the
process of adopting a new redistricting plan. In the preclearance process the
Justice Department discovered that the Barbour county Commission had
never submitted some polling place changes dating back to the early 1990s.
This delay or neglect in submitting these changes in a timely fashion caused
the Barbour County Commission to seek our help in getting these late
submissions precleared. One commissioner who called me recently is a car
salesman. 1 like his style. He said: “Jerome, buddy, can you help us?”
When I told him I would, he replied: “Buddy, come see us.”

Without reservation, [ can say that the Voting Rights Act, and Section
5 in particular, have made unlikely buddies of people who are ready, willing,
and able to communicate in a civil, democratic way as we engage in the
process of representative government and full civic participation. As we
worked through this we also sought to address the redistricting issues. The
county had a seven-member plan with three majority black districts, one of
which had a white incumbent. In that district the Commission’s first instinct
was to draw a plan that reduced the black voting age population percentage
by 8%. However, when I heard about their plan I called the Barbour County
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Commission and told them that I would fully support almost any plan they
developed so long as it did not retrogress or dilute the black vote in these
majority black districts. At first they hemmed. Then | hawed a little, using
Section 5 of the Voting Rights Act as my rabbit’s foot. Soon thereafter, they
invited me to help them in developing a fair plan. But I have my role and
they have theirs so from a distance I said to them, “Y’all can do it. Just send
me a copy of your plan when you’re done.” Well, you know what, they did
better than I expected. And true to my word, I wrote a strong letter of
support to the Justice Department, asking them to grant expedited
consideration to the Barbour County redistricting plan in the preclearance
process.

In another example, city officials in the town of Warrior, Alabama in
Jefferson County, sought our input and the consensus of local citizens in
determining what kind of election system they should have in order that they
might keep two incumbents, both of whom are black, on their city council,
and gain preclearance with a new plan. Again, the attractiveness of black
community support in the Section 5 preclearance process for a new plan
gave the community leverage to negotiate for good result.

For the record, I want to mention two more instances of how I used
the threat of the Section 5 rabbit’s foot for good in 2004, without involving a
submission or preclearance. In the city of Lanett, Alabama in Chambers
County, I received a telephone call from a voter, stating that the city clerk
had been denying citizens the opportunity to pick up absentee ballot
applications at city hall. Instead, the clerk was usurping her authority and
taking the application forms to the voters’ residences. T called the clerk and
read a section from the Alabama Election Law Handbook to her, indicating
that she had no authority to deny giving an absentee ballot application form
to a citizen. T also told her that what she was doing amounted to a change in
voting procedure that would have to be precleared by the Justice
Department. In my own way I persuaded her that we did not need anyone
from the Justice Department calling down here to tell us what was right to
do. She obliged. The election ran smoothly. And Lanett elected its first
black mayor in August 2004.

In my hometown of Evergreen, Alabama in Conecuh County, I
received a similar call from a voter who complained about the city clerk’s
failure to produce a complete and fair voters’ list. At first, many names
were omitted, including that of my mother, who is a 94-year-old retired
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educator. [ called the city clerk and I got the former mayor on the phone,
and I reminded them of the election fiasco that we had in 1980, when the
city clerk at the time prepared a sloppy voters’ list that omitted scores of
black voters from the official list. A black candidate that we supported that
year lost by four votes. Our Democratic organization and the NAACP
documented the irregularities thoroughly. And we sent up a “carload” of
affidavits and complaints to the Justice Department for review. Their
botched list in 1980, along with our documentation, brought the “feds” in
1980. And things haven’t been the same since.

In that case, with Section 5’s help, we found out that the Conecuh
County Commission had changed its election system from single-member
districts to at-large after 1965, and had not gotten the change precleared. We
also learned that the County Democratic Executive Committee had changed
their election procedure after 1965 without submitting those changes for
preclearance.

At any rate, my reminding the clerk and mayor about how all this
happened because of a defective voters’ list brought about a pledge of
cooperation and mutual respect to prepare a fair list for the benefit of all.
Election day went well. The City of Evergreen had its highest turnout in
history at over 95%. We elected our first black mayor without a runoff. It
was indeed “peaceful astonishment” in August of 2004.

Although the issue of monitoring bad proposals, such as changes in
registration, voting or election procedures has decreased dramatically since
1982, there have been state laws harmful to minority political participation
that have received our attention. The worst one was a law that sought to
prevent any eligible voter from receiving an absentee ballot at a post office
box or general delivery address. This provision was a part of an absentee
ballot bill in 1997-1998. Fortunately, the Alabama Democratic Conference
successfully challenged this absentee ballot post office ban in federal court.
The three-judge panel struck down the provision as unconstitutional. Alas,
if the law had been implemented thousands of eligible Alabamians would
have been denied the right to vote because no mail is delivered to their
residential addresses.

Earlier in my remarks I compared Section 5 to a rabbit’s foot. I like
that reference because if it takes a little rabbit to make folk do right, then I
urge you to keep some rabbit provisions on the books. As a son of the
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South, I know that a little more rabbit is not gon’ hurt us. We’re used to it
by now. Section 5 is edible and digestible. We have made tremendous
progress but we still must work to protect black voters and Section 5 makes

that possible.
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Mr. CHABOT. Before we get to the questioning round, let me just
mention a couple of housekeeping things. We were scheduled to
have another Voting Rights Act hearing tomorrow. Because of the
going to Detroit for Rosa Park’s services, we will not have that
hearing; it will be next week. We have—at this point, we have two
on Tuesday and one on Wednesday.

I would also note that we have another hearing in this room at
4 o’clock, as well, so if we can keep it to one round of questions,
in light of the number of hearings we will be having, perhaps that
might be a reasonable thing to do. I appreciate that, because we
will we have to clear the room and get set up for the next hearing
as well.

Mr. CHABOT. At this time, the gentleman from New York.

Mr. NADLER. I would just point out that next Tuesday is Election
Day. Although there are no Congressional elections, there are a
number of elections in a number of States and cities, and some
Members may have to participate in those or even go vote.

Mr. CHABOT. If the gentleman would yield, I voted. I just went
to the Board of Elections before I caught my flight here from Cin-
cinnati and voted. I won’t tell you how I voted, but I did vote.

Mr. NADLER. You voted absentee ballot is how you voted.

Mr. CHABOT. Yes, that is right. Okay.

I now recognize myself for 5 minutes for the purpose of asking
questions. I will just direct this to the whole panel here. It is a cou-
ple of questions. You all to one degree or another already dealt
with this issue, but one of the main things we are doing here is
creating a record, because this may ultimately—there could be a
lawsuit that could end up with the U.S. Supreme Court, and so we
are trying to establish that record here.

What does a weaker section 5 mean for minority voters, and
what does it mean for covered jurisdictions? Is the purpose stand-
ard after Bossier II consistent with Congress’ intent that the Voting
Rights Act end, this country end racial discrimination in voting? I
have 5 minutes, so about 1 minute apiece would about take up my
time. Mr. Posner, we will begin with you and down the line.

Mr. PosSNER. Thank you, I think that a particular focus is appro-
priate on redistrictings. Of course, as you well know, redistricting
is a key part of the election process, and certainly a very significant
change that is reviewed under the Voting Rights Act.

In the 1990’s, as I referred to in my testimony, as well as the
1980’s, a very large number of objections were interposed by the
Justice Department to redistrictings. About 7 percent of the
redistrictings were objected to, 8 percent in the 1980’s and 1990’s.
After 2000 about 1 percent, about 30 redistrictings were objected
to. So many fewer plans were objected to.

Section 5 had much less power and authority to prevent discrimi-
natory plans from going forward. That, of course, has a very, very
real impact on the opportunity of minority voters to participate in
the political process.

Mr. CHABOT. Thank you. Ms. Wright.

Ms. WRIGHT. The precedent that we had under section 5 for 35
years, prior to the Bossier Parish decision was really unbroken. In
each case when the Court had an opportunity to consider it, the
Court made it clear that regardless of retrogression, any racially
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discriminatory purpose that would violate the Constitution would
also violate section 5.

I think that standard has been very important. The Department
has been applying it, was applying it for 35 years prior to the Bos-
sier Parish decision. It was a critical part of the section 5
preclearance process, and as the numbers indicate, in looking at
the changes in the numbers and kinds of objections since the Bos-
sier Parish decision, has certainly had a dramatic impact. All of
that, I think, really argues for the need to restore the intent test
when Congress reauthorizes section 5.

Mr. CHABOT. Thank you.

Mr. Clegg.

Mr. CLEGG. First of all, Mr. Chairman, I think you are exactly
right that these hearings are very important, because there is like-
ly to be a constitutional challenge on down the road. In fact, one
of the things that I would encourage the Subcommittee to rec-
ommend to the full Committee is that there be full Committee
hearings as well, not only on the issue that we are talking about
today, but more generally on whether section 5 ought to be reau-
thorized and the other issues that I raised before.

You know, in terms of whether the Bossier Parish II decision was
consistent with Congressional intent, as I said, I think that is real-
ly not the issue today. I mean, there’s no point in the Sub-
committee trying to figure out what this Subcommittee might have
intended 40 years ago. What you all need to decide is whether—
when the section 5 is reauthorized, if it is reauthorized—what the
language should provide for then.

In terms of what this means for, you know, minority voters, I
think if you decide to overturn Bossier Parish II, the answer will
depend on the whim of whoever is making the decision at the Jus-
tice Department. If you have somebody that thinks that there
ought to be a maximization of influence districts, there will be one
set of results. If you have somebody that thinks there ought to be
a maximization of majority Black districts, you will get another set
of results. I don’t know that either one is—can be said beforehand
to be—pro- or anti-minority.

Mr. CHABOT. Thank you. Mr. Gray.

Mr. GrAY. I would like to discuss it in terms of a case we had,
Dillard v. Crenshaw, where we sued a number of jurisdictions
throughout Alabama, school boards, city councils and county com-
missions. We got the consent decrees in many of those cases, in
that case, to go to, in those instances, single member districts. As
a result, Blacks were elected to governing bodies as a result of that
lawsuit.

Unfortunately, in some of those localities, I would say probably
three dozen or more, they did not get the consent decree codified.
And the Federal judge in some of those instances, in order to cor-
rect the violation, he recommended that the number of districts be
increased so that we would have a majority Black district. Since
then, though, there has been a Supreme Court court case that says
the judge can’t do that.

So now we are stuck with the possibility of if we don’t get legisla-
tion, State legislation to codify those, the content decrees that cre-
ated those districts by increasing the number of seats, all of those
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places will be in jeopardy. But because before the lawsuit, the Dil-
lard v. Crenshaw lawsuit, none of those places had Black represen-
tation. So if you use the Bossier Il standard, all of those places
where we did not have Black representation where the number of
seats, members on the commission or county school board or city
council were increased, we would stand to lose representation, all
of those governing bodies, if the Bossier II standard is applied.

Mr. CHABOT. Thank you very much, Mr. Gray. My time has ex-
pired.

The gentleman from New York is recognized for 5 minutes.

Mr. NADLER. Thank you. Let me ask Mr. Posner and Ms. Wright,
with respect to redistricting, which is what we are talking about,
to a large extent in this Bossier II, if Congress were to modify sec-
tion 5 in response to Bossier II, what issues, if any, arising from
Shaw v. Reno and its prodigy should we keep in mind? How does
this affect it at all because Shaw v. Reno was a constitutionalized
statutory decision?

Mr. POSNER. Well, Shaw v. Reno, as well as the subsequent case
of Miller, posed certain limitations on a jurisdiction’s ability to be
race conscious in conducting the redistrictings. However, the Court
has also held that a justification for such race consciousness is to
avoid either a section 2 or a section 5 violation. So if section 5 pro-
hibits—well, section 5 does prohibit retrogression, and if section 5
again prohibits discriminatory purpose, that is completely con-
sistent with the Shaw ruling.

Mr. NADLER. So it would change how a court would look at a case
in light of Shaw?

Mr. POSNER. It may change how the Court considers the jus-
tifications of the jurisdiction, but the jurisdiction even now, under
the Constitution, can’t act with a discriminatory purpose. So I
think it would really just bring section 5 in conformance with the
Constitution, in terms of prohibiting a discriminatory purpose as
well as an effect.

Mr. NADLER. Thank you.

Ms. Wright.

Ms. WRIGHT. I think that’s right. The Shaw v. Reno certainly did
nothing to say that the traditional constitutional protections
against intentional racial discrimination against minorities was
somehow written out of the Constitution. So I don’t see anything
inconsistent at all between the idea of having an intent test, a
meaningful intent test under section 5, and the proper observance
of the limits that the court, that the Court indicated were required
in Shaw v. Reno.

I mean, I do understand that the Justice Department, after the
2000 census, developed some guidelines for jurisdictions on how the
Department would take Shaw v. Reno into account and reconcile
the concerns about race conscious redistricting that were there in
Shaw v. Reno with the mandates of the Voting Rights Act. So this
is not something that I think poses any apparent

Mr. NADLER. You don’t think this would change those guidelines
or would, in effect, have to take another look at those guidelines?

Ms. WRIGHT. No, I don’t think so. I don’t think so at all. I think
they were written with the idea that the intent test is still part of
section 5 probably.
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Mr. NADLER. Mr. Clegg and Mr. Gray, the same question.

Mr. CLEGG. I think that there are other constitutional problems
with overturning Bossier Parish II. You know, what I
Mr. NADLER. Well, can you address the question?

Mr. CLEGG. Right. But I don’t think that an inconsistency with
Shaw v. Reno is one of the problems that I was talking with re-
spect to overturning Bossier Parish II.

I also think that where Shaw v. Reno does put limitations on
what Congress can do and what the Justice Department can do, is
if either section 2 or section 5 is being used to accomplish racial
gerrymandering of the sort that the Supreme Court said was illegal
in Shaw v. Reno.

Mr. NADLER. That will be ineffective. That would be ineffective.

Mr. CLEGG. That will remain unconstitutional. And as long as
section 5 and section 2 were not being interpreted or written in a
way

Mr. NADLER. Okay. Thank you. Mr. Gray.

Mr. GrAY. I don’t think those two things are inconsistent. You
can change Bossier without that happening.

Mr. NADLER. Thank you. Mr. Posner, I have time for just one
more question, and Mr. Clegg.

Mr. Clegg asserts that objections under section 5 are decided by
low-level bureaucrats, I heard him say that in the Justice Depart-
ment. I thought the Assistant Attorney General for Civil Rights,
which is—it is a position requiring confirmation by the Senate, has
final authority over these issues. Do you think it’s fair—well, is
that a fair description, and court staff to review that?

Mr. PoSNER. Yes. The Department regulations require—the At-
torney General has delegated his authority under section 5 to make
decisions to the assistant attorney general, which, of course, is a
presidential appointment confirmed by the Senate. Now the assist-
ant attorney general, of course, can’t investigate the 13,000 to
17,000 voting changes that are reviewed each year, the assistant
attorney general has other responsibilities as well.

So, naturally, just as in any other part of Government, these vot-
ing changes are reviewed by career officials, which I would say is
actually beneficial, because these are career officials who are non-
political, and I think that helps to ensure that the section 5 process
is conducted in a non-political fashion. But ultimately, any decision
to object has to be made by the assistant attorney general.

Mr. CHABOT. The gentleman’s time has expired.

Mr. Clegg, you can respond as well since Mr. Nadler asked for
a response.

Mr. CLEGG. Well, I don’t disagree with what Mr. Posner said, in
so far as, I think he admits that, with thousands and thousands
of these issues to review, as a practical matter the decisions fre-
quently are made by low-level bureaucrats. I don’t agree with Mr.
Posner that just because somebody is not a political appointee
doesn’t mean that they don’t have political views and prejudices.

Mr. CHABOT. Thank you. The gentleman’s time has expired. The
gentleman from Florida, the former Speaker of the House, Mr.
Feeney, is recognized for 5 minutes.

Mr. FEENEY. Thank you, Mr. Chairman, Mr. Posner, while I ask
a question of Mr. Clegg, I would like you to look at article I, section
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4, clause 1, which I have outlined for you. I would ask you a ques-
tion about that next.

Mr. Clegg, one of the arguments that you make is an unhappy
side effect of overturning the Bossier decision, is that we are likely
to leave, in effect, an equally or more discriminatory procedure or
process. But isn’t it true, with respect to redistricting, at least since
Baker v. Carr, after every census, jurisdictions are pretty much re-
quired, if they have single-member districts to redistrict.

So, in fact, there is always a fall-back position that would require
compliance with section 5, and you would not go back to a system
that was equally or more discriminatory in redistricting situations.

Mr. CLEGG. You know, I am not sure I agree with that even in
the narrow context of redistricting right after a census. You know,
suppose that you had a

Mr. FEENEY. Well, Congress for example, the Supreme Court
often requires the equivalent of zero deviation unless you have a
darn good justification. You can’t very well get away with keeping
a plan for 20 years after a census comes out.

Mr. CLEGG. I understand. But suppose that a jurisdiction decided
to redistrict in a way that increased the number of majority-minor-
ity districts, but not enough to satisfy the Justice Department. The
point I was making was that it was the Justice Department who
would be better off—it would make more sense for the system to
be that, in that circumstance, the improved system would be al-
lowed to go forward—and if the Justice Department thought that
the reason an even better system wasn’t adopted was because of
discriminatory intent they could bring a section 2 lawsuit.

Mr. FEENEY. I am going to interrupt, because I have limited
time. But the effect is virtually every jurisdiction has a fallback po-
sition so they would come into compliance every 10 years with sec-
tion 5 if they are precleared, they have a commission or they have
a court order. It gets bumped up to Federal Court, because eventu-
ally you have to have lines consistent with Baker v. Carr and con-
sistent with the most recent redistricting.

Mr. Posner, one of Mr. Clegg’s, I think, important arguments be-
cause Scalia does raise it in his decision, is the federalism argu-
ment, that at least with respect to congressional redistricting,
under article 1, section 4, clause 1, which I just asked you to look
at, basically State legislators have been given by the Constitution
directly, the ability to prescribe the times, place and matter for
congressional redistricting. But the second clause says that Con-
gress may, at any time, by law, make or alter such regulations. So
hasn’t the Constitution, in fact, expressly, given Congress the ulti-
mate ability to determine the times, places and matters of Congres-
sional redistricting?

Mr. POSNER. Yes, but I guess the concern with regard to section
5 is that typically, of course, State and local jurisdictions can adopt
a voting change or any other law, and it’s presumed legal, unless
someone goes to court and obtains an injunction. Section 5 reverses
that situation because voting changes are presumed unlawful until
preclearance.

Mr. FEENEY. I understand that Congress created section 5. The
Constitution says any time we want we can take back the times,
place and matter process for Congressional redistricting. So at least
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with respect to Congress, my view is that the federalism arguments
actually are undermined by the express language of the Constitu-
tion.

Mr. Posner, there is a law of statutory construction, which basi-
cally preassumes that Congress isn’t frivolous. Now often in reality
we are frivolous, but in certain language, there is a reason for it.
To the extent that the Bossier II decision essentially makes the
words or purpose superfluous, haven’t the—didn’t the decision sort
of violate that fundamental rule of construction?

In all likelihood, shouldn’t the Court have assumed that Con-
gress meant something by adding the words “purpose” in section 5?

Mr. POSNER. Absolutely. Certainly the thrust of my testimony is
that after the Bossier II decision, the purpose test essentially has
been read out of the statute.

Mr. FEENEY. Along those lines, Mr. Chairman, if I could have
unanimous consent, your footnote 12, Mr. Posner, on page 4 of your
testimony, cites a study by Peyton McCrary, Christopher Seaman
& Richard Valley, “The End of Preclearance as We Knew It.”

I think that would be important to submit for the record because
what that study demonstrates is that the Court’s decision has real-
ly neutered section 5, especially as it relates to redistricting
preclearance. So I would ask unanimous consent that study be sub-
mitted as part of the record.

Mr. CHABOT. Without objection, so ordered. The gentleman’s time
has expired.

[The information referred to can be found in the Appendix.]

Mr. CHABOT. The gentleman from Detroit—excuse me, the gen-
tleman from Michigan, the distinguished Ranking Member of the
Committee, Mr. Conyers, is recognized for 5 minutes.

Mr. CONYERS. Thank you, Mr. Chairman. I appreciated the testi-
mony of the witnesses. This is, to me, getting to one of the very
most important decisions that we will be making in reauthorizing
the Voting Rights Act of 1965. I just wanted to thank Mr. Clegg,
counsel, for your candor, because you have come out—and we don’t
have time for it. But you really feel that the Voting Rights Act
might be better off being reconsidered entirely, whether we should
go forward with it.

That being the case, you are the first witness that has taken a
position that extreme. I wasn’t prepared for that. Your testimony
was pretty limited on the subject that brought us here. But since
you mentioned it, I wanted to let you know that I had listened to
your testimony carefully.

Now, the problem that we are wrestling with here is whether
there is a constitutional basis for turning Bossier II back, which
said that the Justice Department was essentially powerless to
block intentionally discriminatory voting changes, unless it found
the jurisdiction acted with the retrogressive purpose of making
things worse than they already were for minority voters. Is that es-
sentially the issue, Mr. Posner, that brings us here today?

Mr. POSNER. Well, that is certainly one of the issues, or at least
an issue that Justice Scalia raised in Bossier. It was a very per-
plexing statement by him in the Bossier Parish II decision since
discriminatory purpose is always considered the core prohibition of
the 14th and 15th amendments. So to just then turn around and
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say that having section 5 prohibit discriminatory purpose, that
would somehow threaten or question the constitutionality of section
5, is just very hard to figure out.

Mr. CONYERS. Well, what constitutional considerations do we
need to take in—as we go about making this consideration—I
mean, this whole hearing really is, are we going to leave Bossier
II like it is and continue this construction of preclearance, or are
we going to turn it back the way it was for several decades prior?
Is that a simplification, but correct interpretation of what we are
doing here today in our discussions and hearings.

Mr. PosNER. Yes. I think there’s a question of whether section
5 or not, whether the section 5 nondiscrimination standard is going
to have some real authority and power to it, and what it did, what
existed prior to the Bossier II decision.

Mr. CoNYERS. Wouldn’t we, Attorney Wright, be—well, I don’t
know how we could come out of a 2005 hearing going through sec-
tion 5, again, and leaving Bossier untouched.

Ms. WRIGHT. I agree. I would like to speak to the question of
Congressional power and authority that has been raised. I think
that it, if anything, is clear, it’s that Congressional power is at its
zenith when Congress is addressing the problem of intentional ra-
cial discrimination. That is at the core of the 14th amendment, it’s
at the core of the 15th amendment, and it’s really difficult to imag-
ine any other area where Congress would have more plenary au-
thority to take important prophylactic measures such as section 5
has proven to be, to assure that kind of discrimination does not af-
fect the electoral process.

Mr. CONYERS. Are there any concerns, finally, that we might
want to take into consideration that we want to be careful about?
Because this is restorative. We are not adding anything when we
look at Bossier. We are just turning it back to the way it had been.

Mr. POosNER. Well, I think the one concern that I mentioned in
my testimony, is that the Supreme Court, or at least the then five-
Justice majority of the Court, expressed real concern about the
manner in which the purpose test was being implemented by the
Justice Department. I mean, I disagree with their appraisal, but
nonetheless, I think that this offers Congress the opportunity as
part of reversing Bossier II then—to provide some advice and guid-
ance to the Justice Department and the District Court for the Dis-
trict of Columbia as to the proper manner in which the purpose
test should be applied.

In doing that, Congress would really be following the path that
it followed back in 1982 when Mobile v. Bolden was then the case
which Congress was seeking to legislatively reverse, and Congress
decided that not only should the statute specifically go back to the
standard that existed prior to Mobile, but that it was necessary to,
in the legislative history, as well as in the statute, to provide guid-
ance as to how this test should be implemented.

Mr. CHABOT. The gentleman’s time has expired.

Mr. CONYERS. Thank you, Mr. Posner.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman from Virginia, Mr. Scott
is recognized for 5 minutes.

Mr. ScoTT OF VIRGINIA. Thank you, Mr. Chairman.



60

Mr. Chairman, I want to follow up on what the gentleman from
Florida said in terms of redistricting plans. If you have an illegal
plan that is being rejected, you could end up with a plan. You have
to change because of one man, one vote and an injunction could
easily be obtained very cheaply if a State tried to proceed on, with-
in a 10-year cycle without a redistricting plan.

So if you are caught with an illegal plan and try to get something
precleared, that may be better, but still illegal. It just seems to me
that section 5 is the most convenient place to do it. Now, Mr.
Clegg, you have suggested that changing it that way would subject
section 5 to constitutional challenge.

Mr. Clegg, could you give us a few Supreme Court cases that we
could review that would help us understand your decision—posi-
tion. You don’t have to do it now.

Mr. CLEGG. I am happy to address that. I think there may be two
different issues here though that we are talking about. The fallback
question with respect to a redistricting after census, is whether
the—what I am assuming is, that there is a situation where the
fallback may be worse than what the jurisdiction has proposed
going forward with, but that is not as good as what the Justice De-
partment would imply.

Mr. ScoTT OF VIRGINIA. You can’t fall back. Once you have sub-
mitted something, you have to have something. If the fallback is
going to be worse, that is not going to be precleared either. So you
cannot go forward with any plan. The court is going to come in and
draw the plan for you for the next election. You are not going to
be able to go backwards. But in terms of the Constitutional chal-
lenge, could you provide us with cases that would help us under-
stand your position?

Mr. CLEGG. Well, I think if I understood your question correctly,
Representative Scott, what I am raising as a constitutional prob-
lem, and what I think Justice Scalia was talking about in Bossier
Parish II, was giving the Justice Department unilateral authority
to block a voting practice or procedure that was not retrogressive.

Mr. ScoTT OF VIRGINIA. Could you give us cases to help us on
that? Names of cases. If you could submit those, I would appreciate
it.

Mr. CLEGG. Sure. I am happy to do that. What I am going to do
is take the cases and the passage from Bossier Parish II.

Mr. ScoTT OF VIRGINIA. Okay. If that is your answer, that is fine.
Mr. Gray, you had been involved in campaigns for a long time?

Mr. GRAY. Yes.

Mr. ScOTT OF VIRGINIA. And helping people get elected?

Mr. GRAY. Yes.

Mr. SCOTT OF VIRGINIA. Is there value in incumbency. Does an
incumbent have a better shot at getting elected?

Mr. GRAY. Very much so.

Mr. ScoTT OF VIRGINIA. Okay. You have been involved in section
5 cases?

Mr. GRAY. Yes.

Mr. ScotT OF VIRGINIA. Have you ever been involved in a section
2 case?

Mr. GRAY. Yes.
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Mr. ScorT OF VIRGINIA. What is the relative expense in a—is a
section 5 more or—cheaper or more expensive than in a section 2.

Mr. GRAY. Less costly, and you can fix the problem much
quicker.

Mr. ScoTT OF VIRGINIA. If you had to wait for section 2, what
kinds of costs are you talking about?

Mr. GrRAY. Many times, thousands of dollars. You are talking
about small jurisdictions and many times poor plaintiffs may be
impacted negatively. Many of them wouldn’t be able to launch the
lawsuit any way.

Mr. ScoTT OF VIRGINIA. But they would be protected if they
tried—if someone tried to impose an illegal plan on a section 5.

Mr. GRAY. Absolutely.

Mr. ScoTT OF VIRGINIA. They could fight it.

Mr. GrAY. That’s correct.

Mr. ScoTT OF VIRGINIA. But are unable to fight it if they are rel-
egated to section 27

Mr. GrAY. Absolutely, that’s correct.

Mr. ScoTT OF VIRGINIA. And we don’t go to—the fact that if you
don’t fix Bossier II, the fact that there’s an underlying section 2
violation to begin with shows you that the community didn’t have
the resources to fix it under section 2. They have an opportunity
under section 5, and they ought to fix it. Now you have negotiated,
obviously, redistricting plans?

Mr. GRAY. Many.

Mr. ScOTT OF VIRGINIA. If you don’t fix it, and you have an area
that never had any representation at all, and a fair analysis sug-
gests that it ought to be three, majority-minority seats, if you have
section 5, you can negotiate for 3.

Mr. GRAY. Yes.

Mr. ScOTT OF VIRGINIA. If you don’t have section 5 the way we
would like it to be, with Bossier II, you might get stuck with 1 or
2 as the best you could do under negotiations, is that true?

Mr. GrAY. Right, or sometimes nothing.

Mr. ScoTT OF VIRGINIA. Because nothing is no worse than you
started off with.

Mr. GrAY. That’s correct.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from North Carolina, Mr. Watt, is recognized for
5 minutes.

Mr. WATT. Thank you, Mr. Chairman.

Mr. Clegg, I have heard everything you said, and I understand,
I am just trying to figure out how we get past this. One of the con-
cerns you raised, I think, was that you have a Justice Department,
which is a bureaucracy, making a factual determination or a deter-
mination, which theoretically could be a concern.

The problem is that it’s the jurisdiction that is submitting the
plan for preclearance that selects the venue to which it submits it.
It can either submit it to the Justice Department for preclearance
or it can submit it to a three-judge court in the District of Colum-
bia.

Would it help address your concern if it were a three-judge—I
mean, does that part of your concern go away with a plan that is
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submitted to a three-judge court that has the authority to make a
factual determination, or you are still equally troubled by that?

I mean, I can understand how you might be troubled by having
a bureaucracy make a decision. Does that help your concern at all,
or does it not?

Mr. CLEGG. It does help. I think it is certainly less problematic.

Mr. WATT. It is the jurisdiction that is seeking to implement the
new plan that has that choice. They can have a factual determina-
tion by a court if they want to, right?

Mr. CLEGG. That is true, although, you know, I think that for the
same reasons that my co-panelist was talking about, it’s probably
a lot more expensive and slower and more difficult to go the Dis-
trict Court route than the Justice Department route.

Mr. WATT. You would rather that additional cost and position be
on the individual citizen as opposed to the State or jurisdiction?

Mr. CLEGG. I am not saying that the additional costs should not
necessarily be on either one.

Mr. WATT. You would rather leave things as they are?

Mr. CLEGG. No. But I think what the—that the focus should be
on whether or not there is, in fact, a purposeful discrimination. If
you

Mr. WATT. But that is—I am sitting here reading the 15th
amendment, section 1 says “the right of citizens of the United
States to vote shall not be denied or abridged by the United States
or by any State on account of race, color or previous condition of
servitude.”

Section 2 says that Congress shall have power to enforce this ar-
ticle by appropriate legislation. Now, I can’t imagine that you could
be submitting to us that a local jurisdiction makes an intentional
decision to discriminate on the basis of race, and that decision
should go forward in the face of the clear language of the 15th
amendment.

Mr. CLEGG. No, —

Mr. WATT. So how would you—Ilet’s just put aside the more dif-
ficult cases where you are making judgments about the extent of
the discrimination, but let’s just assume the basic case, as it was
in Bossier, where the evidence was we intended not to have minor-
ity representation, we intended to abridge the vote of Black people.
How would you address that without just allowing it to go forward,
the system gets put in place, you got to have a vote before you can
have a trial under section 2. Tell me how you had address that in
yi)ur zilvorld. I guess that’s the question I am asking. I am just per-
plexed.

I understand the concern you are raising, but I don’t understand
how you would address that in a United States of America where
Black people and White people both are trying to vote. I just don’t
understand how you would address it. Tell us how to address it.
I mean, that is what these purposes, these hearings are about, to
try to come up with some constructive means of making our democ-
racy work. Tell us how you would address that.

Mr. CHABOT. The gentleman’s time has expired, but the gen-
tleman can respond to the question.

Mr. CLEGG. All right. Well, I think there are a number of ques-
tions in there. Let me go through them as best I can.
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First of all, Congressman Watt, before I forget the thought, the
other problem that I have with your suggestion that there’s really
no—there shouldn’t be any objection to the jurisdiction simply
aside from going to court—is that under section 5, even if it goes
to court, there is still this—the burden of proof in a quite extraor-
dinary way, is shifted to the jurisdiction. In other words, they have
to go into court and prove——

Mr. WATT. The burden of proof in Bossier Parish was they came
in and said we intended to do this. Are you saying that they ought
to be allowed to do that?

Mr. CLEGG. No. So the first point I would make is that although
I have fewer problems if the decisionmaker is a court, the Supreme
Court itself has said that the burden shifting provisions in section
5, and those apply to court hearings, as well as to, you know, going
through the Justice Department, are part of what raises these fed-
eralism concerns that I was alluding to.

Mr. WATT. Federalism concerns are more dramatic than the ex-
press provisions of the 15th amendment?

Mr. CLEGG. Well, again, Congressman, your assumption is that
because the Justice Department thinks

Mr. WATT. Oh no, I am talking about the three-judge court. 1
gave you that out.

Mr. CLEGG. Look. I think if you had a—and are you also giving
me the out that there is also no longer any burden shifting?

Mr. WATT. No.

Mr. CLEGG. Because if you do that, then it is starting to look a
lot like a section 2 lawsuit.

Mr. WATT. So they got it pretty clear, I mean, if you got to have
the—but you got to have a disposition quickly. I guess that is why
I kept asking what is your solution to this. You need a quick dis-
position so the election can go forward. You don’t want people to
intentionally discriminate. You want a decision quick. You want to
not have the extra expense. You know, it seems to me that what
Congress did was set up a system to accommodate all of those
things, and you seem to be advocating for a different system, and
I keep wondering what that system is.

Mr. CLEGG. Believe me, I will look into that, and I appreciate the
opportunity. Let me also say though, particularly with respect to
Bossier Parish—you know, I did not litigate the case. But it says
here that the court, the lower court in that case, concluded that
there was no evidence of discriminatory but nonretrogressive pur-
pose.

So I questioned, you know, the factual premise there. But there
could be situations where there was such a finding. I don’t dispute
that.

All right, now, your $64,000 question, what would I do? I would
continue to have a Voting Rights Act. I am not that radical. Many
of the provisions about having examiners and poll watchers and
that sort of thing make perfect sense and ought to be continued—
you know, no literacy tests and a lot of those things in section 4.

I think that we ought to have a second section 2, but I would
change section 2, so that it tracks the language that you so elo-
quently read from the 15th amendment, so that it is prohibiting
the kinds of racial discrimination that are prohibited by the 15th
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amendment, but not pushing jurisdictions to racially gerrymander,
which is unfortunately what I think what the results test does.

Then, in terms of section 5, I think that there should be full
hearings before the full Committee. You all should ask a couple of
questions. Number 1, should the way that covered jurisdictions are
defined:

Mr. WATT. But before you go there, you finally worked your way
into the same position, I think, that Mr. Posner was.

Mr. CHABOT. The gentleman’s time has long since expired. But
could he be brief?

Mr. WATT. All right. I just wanted him to know that he was sur-
prisingly close to Mr. Posner by the time he got through with that
part of his presentation. I didn’t mean to interrupt him.

Mr. CHABOT. Mr. Clegg, have you had an opportunity to finish
your thought?

Mr. CLEGG. It think the only other thing I would say, Mr. Chair-
man, is I would make sure that the covered jurisdictions are accu-
rately described, because I think that what—the jurisdictions that
it made sense to cover 40 years ago may not be if same jurisdic-
tions that ought to be covered now. I would use a purpose test
rather than an effects test for section 5 as well.

Mr. CHABOT. The gentleman’s time has expired. I would ask
unanimous consent that the gentleman from Georgia be extended
5 minutes to ask questions. Hearing no objection, the gentleman
has 5 minutes.

Mr. ScoTT OF GEORGIA. Thank you very much.

Mr. Chairman, again I appreciate your kindness and generosity
in allowing me to ask questions and participate on the question.

I think, Mr. Clegg, you have laid bare, I think, the seriousness
of the challenge to this Voting Rights Act. Prior to your testimony,
I did not really realize how in jeopardy the Voting Rights Act is.
I think that it’s very important for us to use this hearing to set as
much of a record as we can to your basic argument on the constitu-
tionality of this. I think that Bossier is indeed like a cancer, eating
away at the Voting Rights Act.

Would you not agree that the best argument for us going forward
is to go directly to the 15th amendment and to illustrate point by
point just how Bossier has acted to deny and abridge an individ-
ual’s right to vote based upon race, based upon background, ser-
vitude, as so eloquently stated by my colleague, Mr. Watt from
North Carolina?

Mr. CLEGG. That is absolutely right.

Mr. SCOTT OF GEORGIA. With that in mind, could I not go to you,
Ms. Wright, and to you, Mr. Posner and to you,

Mr. Gray, and take the remaining moments that I have, of trying
to get on record directly examples of how this does, in fact, abridge
an act against the 15th amendment?

One point, if I may add to that, just to start us off is, is this not
true that prior to Bossier, the Justice Department objected to about
8 to 9 percent of the cases that came before them? Since Bossier,
they have objected to only 1 percent. I think that is some damaging
evidence in itself.

But if I could just allow the rest of my time,
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Mr. Chairman, if Ms. Wright and Mr. Posner and Mr. Gray could
give us some specific examples of how this, indeed, could violate
the 15th amendment.

Ms. WRIGHT. Well, I think that probably the most vivid example
was the one that I gave during my testimony of the impact this de-
cision would have had if it had been in effect in the 1980 on the
creation of Congressman Lewis’ district.

Mr. ScotT OF GEORGIA. Of Georgia?

Ms. WRIGHT. Yes. Where there was outright evidence that the
head of the redistricting committee was routinely describing Afri-
can-Americans in his State using racial epithets and declaring that
he would never create such a district.

Mr. ScoTT OF GEORGIA. I might add that I was there as a mem-
ber of the Georgia legislature when that happened. You are abso-
lutely correct.

Ms. WRIGHT. You have insight to this. I would also add is very
important, the misconception that has been put forward here if you
have an intent that is being administered by the Justice Depart-
ment, that is somehow a standardless test, nothing could be fur-
ther from the truth.

The standards for examining whether a change is intentionally
discriminatory are very well established. You follow the set of fac-
tors that is listed in the case of Arlington Heights in 1977, the Su-
preme Court decision, which has a set of factors that you look at,
including the impact of the decision on racial minorities, the se-
quence of events leading up to the decision to enact the change, the
degree to which the jurisdiction departed from normal procedures
in the course of its decisionmaking and a variety of other factors
that are very well established and which the Justice Department
used very successfully for 35 years routinely to examine these
kinds of changes, and only objected in a very small percentage of
the overall number of submissions that came to the Justice Depart-
ment.

But in those cases where the Justice Department did object, the
preclearance requirement and the intents standard played an abso-
lutely crucial role in bringing us to where we are today, which is
a lot of progress compared to where we were 40 years ago.

Mr. ScoTT OF GEORGIA. Mr. Posner.

Mr. POSNER. As I indicated in my written testimony, the purpose
test first began to be enforced under section 5 with real vigor when
Assistant Attorney General Reynolds was in charge of the Civil
Rights Division. It first began with objections to about 25
redistrictings based upon discriminatory purpose, 25 redistrictings
by county governing boards in Mississippi.

Often the situation that existed with regard to the redistrictings
that were objected to was that the Black population was con-
centrated in one city located more or less in the center of the coun-
ty. And the plan that was submitted by the county board of super-
visors, what it did was draw each district into that city, so that you
had five districts weaving their way into the Black population lo-
cated in that city, fragmenting that Black population among the
four, five districts, thereby significantly minimizing the opportunity
of Black voters to elect candidates by choice, in fact, preventing
Black voters in counties with significant Black populations from
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electing any member of the county board of supervisor, county
board of supervisors.

As a result of these objections, these purpose objections by the
Justice Department, the county, of course, couldn’t then go back to
the old plan as was indicated. The county had to adopt a new redis-
tricting plan, and that was mandated by one person, one vote. The
county adopted new plans that did not fragment Black population
in this manner, and thereby giving Black voters significant oppor-
tunities to elect candidates of their choice onto the boards of super-
visors.

Mr. CHABOT. The gentleman’s time has expired. Mr. Gray, I
think you were asked to respond. Would you like to respond?

Mr. GrAY. Yes. I do not see making sense for discriminatory in-
tent to be allowed in any instance, but in one county in Alabama
that was part of that redistricting loss, Chilton County, where they
had agreed to a cumulative vote system that with seven seats on
the council, and on the county commission and on the county school
board, on the county commission they have had add least three or
four voting cycles using cumulative voting. That system was chal-
lenged by some plaintiffs in the county.

Now what they are asking to do is to go back to what they had
prior to the lawsuit, where we were able to get a Black member
elected to the Chilton County Commission using cumulative voting.
If we apply the Bossier standard, if you go back to what they had
prior to the lawsuit, there would be no opportunity for Blacks to
have representation because the Black percentage in the county is
not high enough to create districts with, say, four or five seats,
fvhich they had four or five members, which they had prior to the
awsuit.

So Blacks will be shut out. If you said the standard that they
would be allowed to use, would be what they had prior to the law-
suit, then Blacks in Chilton County would never have representa-
tion on the county commission.

Mr. CHABOT. The gentleman’s time has expired.

Mr. FEENEY. Mr. Chairman, I wonder if I might request unani-
mous consent for 1 minute to ask a question.

Mr. CHABOT. Without objection.

Mr. FEENEY. Thank you. This really goes to anybody. I argued
earlier that Congress, at least intentionally, shouldn’t act with fri-
volity, but I am going to go ahead and just do that. I have been
trying to build a record, I think, with most of my colleagues here—
and by the way, Mr. Chairman, it doesn’t feel that bad being out-
numbered on a partisan basis. We have for most of these hearings,
at least on this issue.

But to be frivolous for a few seconds, if you have a few minutes,
Mr. Posner, you served with Chief Justice Roberts in the Justice
Department. He probably has at least a passing familiarity with
the enforcement of the Voting Rights Act.

I just wanted to know whether Mr. Posner or anybody else,
something beyond superstition or a hunch, had any guesses as to
where Chief Justice Roberts or potential Justice Alito comes down
on the constitutional issues. We have got three Justices that be-
lieve in equal protection or federalism are implicated, that being
Thomas, Scalia and the now-deceased Rehnquist. We have had



67

Kennedy sort of align, for the most part, with those Justices, and
O’Connor has always been a court of one for the last 10, 15 years
on these issues.

Does anybody have any guess for us that they want to make
based on some sort of evidence. Mr. Posner, I would love to here
what, if anything, you are willing to tell us.

Mr. POsSNER. Well, the Chief Justice was serving in a different
part of the Department than I was. So I didn’t have any personal
contact with him when he was a member of the Department.

It is very difficult to guess. He has indicated that he has great
respect for stare decisis, that he believes in that principle and the
importance of that principle. The Supreme Court has, on at least
two occasions, upheld the constitutionality of section 5. The Court
was well aware of the federalism issue, but thought that the 15th
amendment issue, the 15th amendment concerns in terms of the
right to vote, as well as the record that Congress established in
terms of justifying section 5, meant that that section 5 should be
upheld as being constitutional.

So I think we go back to the record that Congress is trying to
establish. I think that is critical in showing that there is a con-
tinuing need for section 5. But predicting a vote is, of course, a
very difficult thing to do.

Mr. CHABOT. The gentleman’s time has expired. Anyone else
want to weigh in on that?

Ms. WRIGHT. I also would be reluctant to speculate about the
vote of an individual Justice, but would emphasize but no matter
who is on the Court, it certainly is of the most critical importance
of this Committee to do as thorough a job as possible in examining
what the Voting Rights Act has accomplished in the covered juris-
dictions, what the continuing problems are, what the likely effect
would be, if its protections were removed.

I think we have already gone a long way toward doing that in
some of the testimony that I have seen so far in some of these
hearings. But there is certainly a lot more that can and should be
done to document the record of discrimination and voting rights en-
forcement in the covered jurisdictions. That is critically important
no matter who is on the Court.

Mr. CHABOT. Thank you. Anybody else? Mr. Clegg.

Mr. CLEGG. I agree that there are going to be at least five Jus-
tices who are going to be very sensitive to these federalism con-
cerns and to wanting to make sure that the Congress is acting pur-
suant to its enumerated powers. So however you think you are
going to come down, you need to be careful and have the full hear-
ings. I think also, you know, come into them with, you know, an
open mind, not with a verdict first, trial afterwards-type mind set,
this is a matter of policy, doesn’t make sense to keep the statute
in exactly the same defining—covered jurisdictions in exactly the
same day.

N MI‘; CHABOT. Mr. Gray, do you want to gaze into the crystal ball
ere?

Mr. GrAY. No. I am not going to venture on that one.

Mr. CHABOT. At least you won’t be wrong. Okay.

Thank you very much. I want to thank the whole panel for their
very excellent testimony here this afternoon.
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I want to, once again, mention that we need to clear this room
as expeditiously as possible, because we do have a hearing starting
in 6 minutes on an entirely different issue here.

If there’s no further business to come before the Committee, we
are adjourned.

[Whereupon, at 3:50 p.m., the Subcommittee was adjourned.]
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Testumony of Brenda Wright, National Voting Rights Institute
before the National Commission on the Voting Rights Act
Jackson, Mississippi
October 29, 2005

Thank you for the opportunity of presenting this testimony today in
support of reauthorization of critical provisions of the Voting Rights Act of
1965.

The Voting Rights Act of 1965 is inextricably tied to the history of the
state of Mississippi. Mississippi’s history of discrimination in voting was a
primary impetus for Congress’ enactment of the Voting Rights Act.’
Mississippi’s continued resistance to the Act’s gnarantees also has been an
important consideration in Congress’ several extensions of the Act since
1965.% Virtually every conceivable device for disfranchising people has
been used here at one time or another, and some of those devices were
invented here.’

Since these hearings are primarily focused on the post-1982 record of
voting rights violations, I would like to focus my testimony here today on a
battle that started in the 1980s, and continued into the late 1990s, over the
requirement of dual registration in Mississippi. “Dual registration” refers to
the practice of requiring citizens to register more than once in order to be
eligible to vote in different categories of elections. Although the battle over
dual registration concerns just one of the racially discriminatory barriers to
voting that black Mississippians have encountered over the years, I think it
will be illustrative of several themes that are important in understanding the
need for reauthorization of the expiring provisions of the Voting Rights Act.

First, the battle over dual registration illustrates how registration
requirements that are facially neutral have been used, time and again,
disproportionately to disfranchise black citizens in Mississippi. Second, it
illustrates the critical importance of Section 3 in preventing states like

! See South Carolina v. Katzenbach, 383 U.S. 301, 310-13, 315 (1966).

? Frank R. Parker, Black Votes Count: Political Empowerment in Mississippi After 1965, at 180-181
(1990).

¥ Mississippi has used poll taxes, literacy tests, lengthy residency requirements, tests of “good moral
character,” white primaries, publication of registrants names to facilitate retaliation, prohibitions on
registration outside of a county clerk’s office, re-registration programs, and dual registration requirements.
See Mississippi Chapter, Operation PUSH v. Allain, 674 F. Supp. 1245, 12560-52 (N.D. Miss. 1987), aff'd,
932 F.2d 400 (5rh Cir. 1991); Patker, supra n. 2, at 26-29, 185, 205-06 (1990).
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Mississippi from backsliding on voting rights. We had to get rid of dual
registration through a court battle not just once, but twice, and the most
recent battle did not end until 1998. The second time, however, was
somewhat quicker than the first, because the first time we had to file suit
under Section 2 of the Voting Rights Act, while the second time we were
able to rely on the Section 5 preclearance requirement (although even that
took some doing). Third, the dual registration battle shows how Mississippi,
even in its more recent history, has continued to defy even the basic
requirement of submitting voting changes for preclearance, requiring federal
court intervention even to get the preclearance review mandated by
Congress under Section 5.

The original form of dual registration in Mississippi was the
requirement that, in order to vote in local elections, voters had to register
twice — once with the county registrar (to vote in county, state and federal
elections) and once with the municipal clerk (to vote in municipal
elections).” This requirement was part of the package of voter registration
barriers adopted by the Mississippi Legislature in 1892 to implement the
provisions of the 1890 Constitutional Convention, whose overall purpose
was to disfranchise black citizens of Mississippi to the greatest extent
possible.” By 1984 Mississippi was the only state still to require dual
registration.’

In 1984, a group of African American citizens and two voter
registration organizations, represented by the Lawyers” Committee, the
NAACP Legal Defense & Educational Fund, and Greenville attorney
Johnnie Walls, filed suit challenging the dual registration requirement as a
violation of the 14™ and 15™ Amendments and Section 2 of the Voting
Rights Act.” The lawsuit also challenged Mississippi laws that effectively
prohibited any voter registration from being conducted outside the county
registrar’s office.

In a decision issued in 1987, the district court found that both of these
limitations on voter registration had been adopted for a racially
discriminatory purpose.® It also found that these barriers continued to have a

 PUSH. 674 F. Supp. at 1247-1250.

* Id. at 1251 (noting that dual registration requirement “was enacted as part ot the ‘Mississippi plan” to
deny blacks the right to vote following the Constitutional Convention of 1890”).

“Jd. at 1252.

" PUSH, 674 F. Supp. 1245.

¥ Id. at 1252.
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racially discriminatory effect. Black voter registration rates lagged far
below those of whites; 79 percent of voting age whites were registered
compared to only 54 pereent of voting age blacks, a difference of 25
percentage points.” With respect to the dual registration requirement, the
court found that “[m]ore black citizens than white have been denied the right
to vote in municipal elections, because their names could not be found on
municipal voter registration rolls, and this has probably resulted in the defeat
of black candidates.”° In one example cited by the court:

In the March 10, 1987 municipal Democratic primary election in the
City of Marks, Mississippi, 56 voters who had registered to vote with
the Quitman County Circuit Clerk prior to August 3, 1984, but who
had not registered with the Marks Municipal Clerk, were required to
cast affidavit ballots by election officials. These affidavit ballots were
later rejected and not counted by the Marks Municipal Democratic
Committee. All 56 of these voters were black. In that election, two
black candidates for the board of aldermen lost by voter margins less
than the number of affidavit ballots that were rejected.

The district court noted that, because of past discrimination, blacks had
lower income and educational levels than whites, making it more difficult
for blacks to overcome “administrative barriers” such as dual registration
requirements.’? Many communities, particularly small communities in the
Delta, were located far from the nearest registrar’s office. Blacks were far
less likely than whites to have access to an automobile, and far more likely
to work for hourly wages in blue collar and service positions that afforded
less opportunity to take time off to register during the limited hours the
registration offices were open.”’ The court also noted that “the widespread
variations among counties in voter registration practices, as attested to by the
various circuit clerks, may result in the unequal treatment of similarly
situated persons.”"

The court further found that “the evidence in this case” supported
findings made by other courts:

9 Id.at 1255.
©rd.

Wyd

"2 Id. at 1255-56.
2 Id. at 1256-57.
Y Id. at 1267,
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(1) that there is an extensive past history of purposeful official
discrimination in Mississippi that has touched on the right of black
citizens to register, to vote, and otherwise to participate in the
democratic process; (2) that racially polarized voting has prevailed in
Mississippt elections, resulting in the defeat of black preferred
candidates by white bloc voting and in black voters being unable to
elect candidates of their choice; (3) that there continue to exist socio-
economic disparities between whites and blacks in Mississippi that
impair equal access to the political process in Mississippi; (4) that
there is evidence of racial campaign tactics still being used in
Mississippi; and (5) that the percentage of elected officials who are
black remains disproportionately low."

As a result of the PUSH litigation, Mississippi eliminated the dual
registration requirement and implemented a fully unitary system.'®
Registering once was finally sufficient to make a voter eligible to vote in all
elections, federal, state, and local. This state of affairs, unfortunately, did
not last. In 1994, Mississippi began preparations to implement the
requirements of the newly enacted NVRA. The NVRA requires states to
provide voter registration at agencies serving the public, such as drivers’
license and public assistance offices, and limits the circumstances under
which a registered voter’s name may be removed from the voter rolls."’
Although the requirements of the NVRA apply only to registration for
federal elections, virtually every state implemented the NVRA so that
NVRA registrations would be valid for all elections, recognizing that
maintaining separate systems of registration for federal and state elections
would be confusing to voters and wasteful of state resources.

B 1. at 1252.

' Mississippi State Chapter, Operation PUSII v. Mabus, 717 F. Supp. 1189 (N.D. Miss. 1989), 4ff'd, 932
F.2d 400 (5th Cir. 1991).

17 The NVRA created nationwide standards requiring states to end “discriminatory and unfair registration
laws and procedures” that Congroess found “have a dircet and damaging effect on voter participation,”
including disproportionate harm to racial minorities. 42 U.S.C. § 1973gg(a)(3). The primary requirements
of the NVRA are: (1) states must permit voter registration simultaneously with applications for, or renewal
of, drivers’ licenses at motor vehicle offices, see 42 U.S.C. § 1973gg-3; (2) states must accept mail-in voter
registration forms and make such forms widely available, see 42 U.S.C. § 1973gg-4; (3) states must
designate and provide voter registration opportunities in public assistance offices, offices primarily engaged
in providing state-funded programs for persons with disabilities, armed forces reciuitment offices, and in
other governmental or non-governmental offices designated by the state, see 42 U.S.C. § 1973gg-5; and (4)
states must maintain an accurate and current voter registration roll through uniform and non-discriminatory
procedures, with limits on purges  of voter rolls, see 42 U.S.C. § 1973gg-6. The requircments of the
NVRA do not apply to a handful of statcs that, on and after March 11, 1993, permitted clection-day
registration at the polls, or did not require registration as a precondition to voting. 42 U.S.C. § 1973gg-2.
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Mississippt also started out with the intention of creating a unitary
NVRA-compliant registration system, publishing an NVRA implementation
manual for county clerks that clearly contemplated a unified system. The
state then began conducting voter registration under this unified plan as of
January 1, 1995, as required by the NVRA. Several thousand voters were
registered under this system in the first few weeks of 1995, all of them on
the assumption that they were registering to vote for all elections, not just
federal elections. Although the Mississippi Legislature had not yet enacted
the implementing legislation for the NVRA-compliant system as of January
1, it was expected to do so in the 1995 legislative session. On February 1,
1995, the Department of Justice granted preclearance to the unitary system
described in the 1994 NVRA implementation manual.'

The Mississippi Legislature, however, never passed the implementing
legislation. State Senator Kay Cobb, the chair of the Mississippi Senate
Flections Committee, unexpectedly tabled the bill. She later explained her
position in part by focusing upon the registration opportunities offered to
welfare recipients under the NVRA, saying that people who “care enough to
go get their welfare and their food stamps, but not walk across the street to
the circuit clerk,” should not be accommodated.” Then-Governor Kirk
Fordice later sounded the same theme in opposing full NVRA
implementation, saying the legislation “should be called “Welfare Voter™
rather than “Motor Voter” because it provides access to voter registration for
public assistance recipients.”’ Of course, when white politicians in
Mississippi resort to criticism of allegedly lazy welfare recipients, everyone
understands that it is an appeal to racial prejudice. Editorial writers around
the state condemned this as “racist rhetoric.”'

¥ For details on Mississippi’s implementation of the NVRA, its re-institution of a dual registration
requirement, and the ensuing litigation, see Brenda Wright, Young v. Fordice, Challenging Dual
Registration Under Section § of the Voling Rights Act, 18 Miss. Coll. L. Rev. 67 (1997).

¥ Grace Simmons, “"Motor Voter’ No Good in State Races, Jackson Clarion Lodger, March 6, 1995, at AS.
* See “Fordice stoops to picking on poor,” Greenwood Commonwealth, May 6, 1997.

' “ft’s hard for Fordice to go forward with foot in mouth,” Sun-Herald, Biloxi-Gulfport, reprinted in Daily
Leader, Brookhaven, May 7, 1997 (noting similarities between “racist rhetoric” of invoking “welfare
queens” and Fordice's use of “a similar stur to maintain a dual system of registration that keeps voters
segregated at the polls in Mississippi™). As noted by another Mississippi columnist, “since the 1960°s and
the evotution of Lyndon Johnson’s “Great Society,” Mississippi and the South have become fertile ground
for the myth of the “Welfare Queen” and the popular notion that the word “welfare” is interchangeable with
the word “black™ in political discourse . . . . No one on the political scene in Mississippi makes more
frequent use of speed-dialing those fears and misconceptions than the current occupant of the Governor’s
Mansion.” “Fordice shouldn’t throw rocks at the poor,” DeSoto Times, May 15, 1997, See also “Fordice
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The result of this legislative impasse was that Mississippi
implemented NVRA procedures for federal elections only — since that was
required by federal law — but not for state elections. This belated decision to
implement the NVRA only for federal elections changed the entire nature of
the state’s NVRA implementation plan. No one had anticipated that NVRA
registration would be valid for federal elections only, and the State certainly
had never sought section 5 preclearance for a dual registration system. And
the NVRA forms were very confusing; nowhere on the form was the voter
notified that the form was only good for federal elections. Persons using the
form would naturally assume that they were applying to register for all
elections.™

Nevertheless, to initiate this federal-election-only NVRA plan, state
officials issued a memorandum with a new set of instructions to the
Mississippi circuit clerks and the chairpersons of the Mississippi County
Election Commissions. The February 10, 1995 memorandum announced
that “Mississippians who have registered to vote under NVRA will also need
to register under Mississippi election law to be eligible to vote in all
elections.” To prevent NVRA registrants from voting in state elections,
the memorandum directed circuit clerks to prepare two separate sets of poll
books for NVRA and non-NVRA registrants, or to adopt other procedures
for distinguishing NVRA registrants from other registrants on their voting
rolls.” The memorandum also acknowledged that "[a]nyone who has thus
far registered under NVRA, or will do so in the future, may well assume that
they are eligible to vote in all elections."”” The memorandum therefore
asked circuit clerks to notify NVRA registrants of their limited eligibility to
vote, and to provide "the opportunity to register for state elections.™®

In other words, Mississippi once again had a dual registration system,
and the electorate was divided into two classes of voters. One group of
registrants, those who took advantage of the opportunity to register at

stoops to picking on poor,” Greenwood Commonwealth, May 6, 1997 (criticizing Fordice for “trying to
feed on prejudice to make his case™ against unified registration).

2 See Young v. Fordice, 320 U.S. 273, 283 (1997); see also Wright, Challenging Dual Registration, supra
n. 18, at 72-74,

* Juris. Statement at 22a, Young v. Fordice (No. 95-2031) (Memorandum dated February 10, 1995, from
Phil Carter, Assistant Attorney General, and Reese Partridge, Staff Attorney, Secretary of State’s Office, to
!\jlississippi Circuit Clerks and Chairman, Mississippi County Elections Commission).

*1d.

*Id.

“Id.
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drivers’ license offices and other offices designated by the NVRA, were
eligible to vote only in federal elections; the other group, who registered
with the circuit clerk under pre-existing Mississippi procedures, were
eligible to vote in all elections. There was no difference between these two
groups of voters in terms of meeting the voter qualification requirements of
Mississippi law. NVRA registrants differed from other Mississippi voters
only in what forms they filled out and at what site they obtained a
registration form.

What should have happened next was for Mississippi to submit its
new, dual registration plan for Section 5 preclearance, so that it could be
examined to determine if these procedures would have a racially
discriminatory effect or were adopted for a racially discriminatory purpose.
But the State refused to do so, even after the Department of Justice wrote to
the State and advised it that the voting practices described in the new
memorandum were subject to the Section 5 preclearance requirement and
had to be submitted.

Accordingly, the only way to force Mississippi to comply with
Section S was, once again, to go to federal court, this time with a Section 5
enforcement action.”” The fact that we had to do this, 30 years after the
Voting Rights Act was adopted, speaks volumes about Mississippi’s
determined resistance to the clear requirements of the Act. It must have
been obvious to the State that a dual registration system, particularly with
the confusing and inconsistent procedures the state adopted, would never be
precleared, so the State elected to ignore the law. We had to litigate the
Section 5 enforcement action all the way to the Supreme Court, which
unanimously held that Mississippi had violated Section 5 by refusing to
submit its federal-election-only NVRA plan for preclearance review.” And
when, after almost two years of litigation, Mississippi finally was forced to
submit its dual registration procedures for Section 5 preclearance, the
Department of Justice objected. Not surprisingly, the Department found that
the state’s method of implementing this confusing registration system was
racially discriminatory both in its effect and in its purpose.”

¥ The plaintiffs in the case were Thomas Young, Reverend Rims Barber, and Richard L. Gardner, who all
were active in conducting voter registration activities on behalf of the NAACP or minority voters generally,
and Eleanor Faye Smith, an unregistered public assistance recipient. Their efforts helped to protect the
voting rights of thousands of Mississippians.

* Young v. Fordice, 520 U.S. 273.

** Letter from Isabella Kutz Pinzler, Acting Assistant Attorney General, Civil Rights Division, to Sandra M.
Shelson, Special Assistant Attorney General, State of Mississippi, September 22, 1997,
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As the Justice Department’s objection letter indicated, much of the
discrimination stemmed from the fact that Mississippi was conducting voter
registration very differently in drivers’ license offices than in the public
assistance agencies covered by the NVRA. The predominantly white
clientele registering at the drivers’ license offices was not disadvantaged by
the confusing NVRA registration forms used by the State, because those
citizens were simultaneously being offered the opportunity to fill out a state
mail-in form that was effective to register voters for all election. By
contrast, the predominantly black clientele registering at public assistance
agencies was not being offered a state mail-in form at the time of
registration, but instead was being offered only the NVRA registration form
that resulted only in registration for federal elections.” The Justice
Department’s objection letter also found that the State’s notification efforts
had been ineffective in bringing about re-registration of NVRA registrants;
some 30,000 citizens remained registered only for federal elections as of
1997. In addition, notification efforts in the poorest and predominantly
black arcas of the state had lagged in comparison with the rest of the state.”"
Finally, the Justice Department noted that the State’s re-institution of a dual
registration system “is particularly noteworthy because it occurred only a
few years after a federal court had found that a similar requirement had led
to pronounced discriminatory effects on black voters[,]” bolstering the
conclusion that it was “tainted by improper racial considerations.”

The Department’s Section 5 objection meant that Mississippi had
been conducting voter registration under patently unlawful procedures for
over two years. But even after the Department issued this objection, the
State failed to correct the problem. Governor Fordice vetoed legislation in
1998 that would have created a unified system 1n order to cure the Section 5
violation.*

Therefore, in the summer of 1998, we went back to court once again.
The three-judge district court, noting “the failure of the State of Mississippi
to enact remedial legislation after full and fair opportunity to do so,” entered
an order enjoining the State from “denying the right to vote in any state,

* 1d. at 3-4.

*UId. at 4-5.

2 Id. at 5.

3 Young v. Fordice, Civil Action No. 3:95CV197 (L)(N), Memorandum and Order at 6 (S.D. Miss.
October 5, 1998).
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county or municipal election to any voter who is registered and qualified to
vote in federal elections under the NVRA.™* As a result, thousands of
voters in Mississippi were restored to the voting rolls for full eligibility in all
Mississippi elections.

As mentioned at the outset, this battle over dual registration
requirements in Mississippi is just one small chapter in the struggle for
voting rights in Mississippi. It is a good illustration, but just one illustration,
of Mississippi’s entrenched resistance to full voting rights, the persistence of
state officials in finding new excuses to create barriers to the right to vote,
the critical role of Section 5 in protecting the right to vote, and the continued
need for reauthorization of Section 5 to protect the hard-won gains that have
been made.

Thank you for this opportunity to testify.

M Id at9.
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APPENDIX TO THE STATEMENT OF BRENDA WRIGHT: LETTER FROM ISABELLE PINZLER,
ACTING ASSISTANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, DEPARTMENT OF
JUSTICE, TO SANDRA SHELSON, ESQ., SPECIAL ASSISTANT ATTORNEY GENERAL,
STATE OF MISSISSIPPI

U.S. Department of Justice

Civil Rights Division

Office of the Asustant Atiorney General Wshington, DC. 20035

September 22, 1997

Sandra M. Shelson, Esqg.
Special Assistant Attorney General
State of Mississippi
P.Q. Box 220
. Jackson, Mississippi 39205-0220

Dear Ms. Shelson:

This refers to the administrative plan for implementation of
the National Voter Registration Act of 1993, 42 U.S.C. 197399 to
1973gg-10 ("NVRA") for the State of Mississippi, which designates
agencies for purposes of voter registration, includes voter
registration forms for federal elections only, establishes
procedures for conducting voter registration, and transmitting
and processing voter registration forms in state agencies, and
authorizes circuit clerks to develop procedures for notifying
NVRA registrants of their federal-elections-only status and for
registering NVRA registrants for state and local elections,
submitted to the Attorney General pursuant to Section § of the
Voting Rights Act, 42 U.S.C. 1973c. We received your submission
on July 23, 1997; supplemental information was received on
September 4, 5, 11, 12, 16, 13, and 19, 1997. .

We have given careful consideration to the information the
State has provided, as well as data from the U.S. Census and
other federal agencies, infermation and comments from other
interested persons, and information available from the Section 5
enforcement action that led to this submission. In addition, we
have reviewed the State's submission in accordance with the
Supreme Court's opinion in Ygung v. Foxdice, 117 S.Ct. 1228
(1997). Our review has led to the conclusion that the submitted
changes do not meet the standards for preclearance under Sectiocn
5 of the Voting Rights Act.
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In , the Court held that Mississippi's administrative
NVRA plan "contains 'practices and procedures' that are
significantly 'different from' the system that was in effect
in 1994" and that “the State has not precleared those
differences." 117 S.Ct. at 1235. The Court stated that:

It is the discretionary elements of the new federal

system that the State must preclear. The problem for :
Mississippi is that preclearance typically requires ’
examination of discretionary changes in context--a

context that includes history, purpose, and practical
effect. Jee City of Lockhart v. United States, 460

U.S., at 131, 103 S.Ct., at 1002 ("The possible
discriminatory purpose or effect of the (changes],
admittedly subject to § 5, cannot be determined in
isolation from the 'preexisting' elements of the
council").

Xoung, 117 S.Ct. at 1239.

An important part of the context in which we must review the
submitted changes is the state's prior experiaenca with a
requirement that its citizens register to vote twice to be
eligible for all elections. For nearly a century, up until 1988,
Mississippi had a dual registration requirement under which
voters had to register separately for state and municipal
elections. Ten years ago, a federal district court found that
the criginal version of this dual registration requirement,
adopted in 1890, had been “adopted for a racially discriminatory
purpose” and that a revised version of the dual registration
requirement, adopted in 1984, violated Section 2 of the Voting
Rights Act because it had “result(ed] in a denial or abridgement
of tha right of black citizens in Mississippl to vote and
participate in the electoral process.” Qperation PUSH v. Allain,
674 F. Supp. 1245, 1252 (N.D. Miss. 1987), aff'd sub nom.
Operation PUSH v. Mabus, 932 F.2d 400, 413 (Sth Cir. 1991).

The PUSH court found that in Mississippi “{b)lacks ...
continue to face disproportionate economic and educational levels
resulting from past discrimination which inhibits their political
participation,® id. at 1266, that “administrative barriers” such
as dual registration were “harder to ovarcome for persons of
lower socio-economic status and persons of lowar educational
attainment, a group that is disproportionately black,” id. at
1255-56, and that the registration rate among black citizens
lagged some 25 percentage points behind the registration rate of
white citizens (54 percent for blacks in comparison to 79 percent
for whites). Id. at 1253-55. The PUSH court also found that in
Mississippi “the widespread variations among counties in voter
registration practices ... may result in the unequal treatment of
similarly situated persons” and that “[ulnfettered discretion in
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voting registration procedures unnecessarily restricts access to

the political process.” 674 F.Supp. at 1267; see also id. at
1257-58. :

In 1994, just prior to the time Mississippi began its
implementation of the NVRA, the State had a unitary voter
registration system, which included voter registration by mail,
the availability of state voter registration forms at drivers®
license offices, and fairly uniform local voter registration
procedures., Under this unitary system, irrespective of the
office at which voters registered, or the manner in which they
registered, filling cut one form would register them for all
elections. At that point, the State's voter registration system
had been fully unitary for just over six years, as a result of
state legislation adopted to remedy the Voting Rights Act
violation found in PRUSH.

Pursuant to the State's submitted NVRA procedures, which the
State began implementing without preclearance in early 1995,
persons who register to vote in Mississippi solely under the NVRA
are allowed to vote only in federal elections. To be eligible to
vote in state and local electicns, NVRA registrants in
Mississippi must register a second time through pre~NVRA stata
voter registration procedures. This has led to a new dual
registration system in Mississippi for voters who have registered
only for federal elections under the NVRA, and for voters who
have registered for all elections under state procedures, with
separate registration procedures, separate registration lists,
and separate ballots and voting booths.

In Mississippi, ‘according to 1990 Census data, black persons
comprise 35.6 percent of the total populaticn and 31.6 percent of
the voting age population. The 1990 Census also shows that black
residents of tha State continue to labor under severe socio-
economic disparities as compared to white residents in areas such
as education, poverty, and access to transportaticn.

Statistics provided by the State indicate that a majority of
the applications for voter ragistration in Mississippl under the
NVRA have come from public assistance offices, and in particular,
from the Migsissippl Department of Human Services. Statistics
reported by tha U.S. Department of Health and Human Services and
the U.S. Department of Agriculture indicate that participants in
Mississippi's public assistance programs which offer voter
registration are predominantly black. Therefore, it appears
likely that a majority of the applicants for voter registration
under the NVRA in Mississippi are black.

It appears that the Mississippi Department of Human Sarvices
provides its public assistance clients the opportunity to
register to vote solely through the NVRA forms, which only
register voters for federal elections; and, as noted above, the
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majority af these clients are black. By contrast, although it
appears that the drivers' license offices of the Mississippi
Department of Public Safety early in 1995 abandoned using the
state's mail-in voter registration forms in favor of only
offering NVRA forms, it also appears that after voters registereq
ungar the NVRA were not allowed ts vote in state elections, the
drivers' license cffices resumed distributing state forms., As a
result, it appears that clients at drivers' license offices now
ara offered a choice between state forms (which will register
voters for all elections) and NVRA forms (which will register
voters only for federal elections), and that many voters choose
the state forms. Based on statistics reported by the State, it
appears that overall, persons who cbtain drivers' licenses and
picture identification cards at drivers' license offices in
Mississippi are predominantly whita.

For more than two and a half years after the State began
implementing the NVRA only for federal elections, the State has
continued to use NVRA voter registration forms which bear titles
such as "Mississippi Voter Registration Application” and
instructions about how to “register to vote in Mississippi.® The
Supreme Court in Young found that these forms “probably would
have led (NVRA registrants] ... to believe that NVRA registration
permitted them to vote in all elections” and thus ‘might well
mislead if they cannot in fact be usad to register for state
elections.” Young, 117 S.Ct. at 1237. Although the State has
submitted certain steps that it indicates have been taken in
state agencies to advise NVRA applicants that they are
registering only for federal elections, it appears that these
steps have varied from agency to agency, and in any event, have
naot been sufficient to advise NVRA voters of their federal«only
status. There appears to be widespread agreement among election
officials in Mississippi that NVRA voters remain significantly
confused about their inability to vote in state and local
elections. Although the State has now proposed to begin stamping
these forms ‘registration for federal elections only" this would
not appear to significantly reduce the potential for confusion.

At this time, more than 10,000 persons, that is, more than
half of the persons who have registered to vote in Mississippi
under the NVRA, have not registered to vote a second time under
state procedures, and thus are not eligible to vota in state and
local elections. This is true despite the authority granted
circuit clerks under the proposed NVRA implaementation plan to
notify NVRA registrants that they are registered for federal
elections only and to register them for state elections us@ng the
state voter ragistration form. There appears to be siqnigxcant
variation in the efforts undertaken across the state by circuit
clerks to notify NVRA registrants of thair federal-elections7only
status and to register NVRA voters for state and local elections
through state procedures. Several of the State's poorest
counties with significant black populations appear tc be among
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thesa which have had the least success in registering NVRA voters
for state elections.

Thus, the State's federal-elaection-only implementation of
the NVRA has a disproportionate impact on black citizens,
preventing them, to a greater extant than white citizens, from
voting in state and local electicns. This has the overall impact
of hampering the ability of black persons to participate in the
political process. This result is hardly surprising in light ofy
the recent findings in PUSH, the leng history of discrimination
against black citizens in Mississippi, and the persistence of
severe socio~economic disadvantages among black citizens in
Mississippl. Moreover, as set forth above, a number of aspects
of the federal-election-only manner in which the State is
implementing the NVRA virtually ensure that it will have a
discriminatory effect on black citizens. The fact that the State
has implemented these voting changes without preclearance for
more than two and a half years has led to the full realization of
the discriminatory potential of thesge changes. Under these
circumstances, it appears that the voting changes involved in the
State's administrative federal-elections-only NVRA implementation
plan and the manner in which the state proposes to implement
those changes “would lead to a retrogression in the positiaon of
racial minorities with respect to their effective exercise of the
electeral franchise,” HBeer v. , 425 U.S. 130, 141
(1976) , particularly with regard to registration and voting in
state and local elections.

Mississippi's proposal to implement the requirements of the
NVRA in a manner that would cause the State to revert teo a form
of dual registration requirement is particularly noteworthy
because it occurred only a few years after a federal court had
found that a similar requirement had led to pronounced
discriminatory effects on black voters. The Stata has also
administered this new dual registration requiremant in such a way
that discriminatory effects on black voters wera not just
foreseeable but almost certain to follow. Moreover, several
proposals aimed at mitigating or eliminating the discriminatory
effects of the federal-electicns-only manner in which Mississippi
is implementing the NVRA have been made over the last three
years. At least some of these proposals appear to have had .
widespread support, particularly among state and local elect}on
officials whe bear the extra burden and expense of implementing
the dual registration system, yet these proposals have several
times been rejected under somewhat unusual circumstances. The
reasons offered by some state officials for opposing such
measures appear to have been insubstantial, and.in soma cases
have been couched in racially charged terms indicating antipathy
towards “welfare voters.” In light of thesa circumstances, we
cannot find that tha State has met its burden of showing that the
State’s submitted NVRA procedures are not tainted by improper
racial considerations. See Village of Axlington Heights v.
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Mefropolitan Housing CQrp,, 429 U.s. 252 (1977).

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neith?r a discriminatory purpose ner a discriminatory effect.

v. . 411 U.S. 526 (1973); see also 28 C.F.R.
51.52, 1In light of the considerations discussead above, I cannot
conclude, as I must under the Voting Rights Act, that your burden
has been sustained in this instance. Therefore, on behalf of thet
Attorney General, I must object to Mississippi's administrative
plan for implementation of the NVRA.

We note that under Secticn 5 the State has the right to seek
a declaratory judgment from the United States District Court for
the District of Columbia that the proposed changes neither have
the purpose nor will have the effect of denying or abridging the
right to vote on account of race, color, or membership in a
language minority group. See 28 C.F.R. 51.44. 1In addition, the
State may request that the Attorney General reconsider the
objection. See 28 C.F.R. 51.45. Howaver, until the objection is
withdrawn or a judgment from the District of Coelumbia Court is
obtained, the objected-to changes continue to be legally unenfor-
ceabls. Clark v. Roemer, 500 U.S. 646 {1991); 28 C.F.R. 51.10.

This also refers to your July 22, 1997, letter concerning
the procedures for removing from the voter registration list the
names of NVRA registrants who have moved and the amended
procedures for removing from the registration list the names of
registrants who have moved for stata and local elections.

While your letter purports to ba a submission under Section
5, the information provided does not meat tha requirements for a
proper submission under Section 5 for changes affecting voting.
In particular, your letter does not satisfy 28 C.F.R. 51.27(c).
Under Section 5, a jurisdiction has thae responsibility for
clearly identifying the voting changes for which preclearance is
being requested. Clark v. Roamer, 500 U.S. 646 (1991); McCain v.

, 465 U.S. 236 (1984); Allep v.

393 U.S5. 544 (1969). Therefore, we are unabla to acgept your
letter concerning the above-referenced voter removal procedures
as a request for review under Section 5. See 28 C.F.R. 51.26(Q)
and 51.35.

We further note that the voter removal procedures referenced
in your July 22, 1997, letter appear directly related to the
administrative procedures for implementation of the NVRA objectad
to in this letter. Consequantly, raview of the voter removal
procedures under Section % must awalt preclearance of the related
NVRA implementation plan.
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T¢ enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action that the State
of Mississippi plans to take concerning this matter. If you have
any questions, you should call Chris Herren (202-514-1416), an
attorney in the Voting Section.

Since the Section S status of Mississippi's NVRA
implementation procedures is pending before the Court in Young v.
Fordice

(S.D. Miss.), we are providing a copy of this letter to
the Court and counsel in that case.

Sincerely,

LWvaTal

Isabelle Katz Pinzler
Acting Assistant Attorney General
Ccivil Rights Division

co: The Honorable E. Grady Jolly
United States Circuit Judge

The Honorable Tom S. Lee
United States District Judge

The Honorable William H. Barbour, Jr.
United States District Judge

Robert E. Sanders, Esq.
Brenda Wright, Esq.

A, Spencer Gilbert, III, Esq.
Todd Cox, Esq.

Margaret . Carey, Esq.

Laughlin Mcbhonald, Esq.
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APPENDIX TO THE STATEMENT OF BRENDA WRIGHT:
Youna v. ForpICE 520 U.S. 273 (1997)

I

THOMAS YOUNG, et al.

va. civil Action No. 3:95CVi97(L) (M)

KIRK FORDICE, et al. G DEFENDANTS

eonzolidated with: . : t
UNITED STATES OF AMERICA PLAINTIFF

VB, Qivil Action No. 3:95CV198 (L) (N)

STATE OF MISSTSSIPPI, et al. DEFENDANTS

W&Jm
This matter was first before :h;h:l.s three-Judge district courc
" om April 20, 199S, when private cﬂtizeus brought suit pursuant to
‘Section 5 of The Voting Rights Act, 42 U.S.C. § 1973e. The
plaintiffs alleged that on and aftler February 10, 1555, the State
of Mississippi, when implementing |the Naticmal Voter Registration

Act of 1953, 42 U.5.C. § 1973 gg et saq. ("NVRA"} , effected changes
in Missioslppi's voting registration system.in violation of the
Voting Rights Act. Plaintiffs' core mrgument was that Mississippi
failed to seek § 5 preclearance prior to implamaenting the changes

in its voting practices and procedures. The United states brought

|
|
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a similar suit againgt the stare o# Mississippi and the two cases
were consolidated. NI I’

judgment and on July 24, 1§95,

Mississippi moved for summary

we grantasd the State's motion. [We reasoned that the changes

implemented to Mississippi's veting registration system resulged
from Mississippi's attempt te correft a misapplication of state lsw
and therefore wers nst changes subject te § 5 praclearance.

plaintiffs appealed the decizion

The

to the United States Suprems
Court.

| .
The Supreme Court raversed u'u# grant of summary judgmezi.t and

held that because the modifi::atioqxs made to Migsissippi's voting

ragistration system ware discreq;ionary and nonministerial in

nature, Missigsippi needed to preglsar certain changes under § 5.

doung v. Fordice, 117 S.Ct. 1225,£23$ (1987} The Supreme Court

then remanded the case to the distyrict court with instructions for

the distriect court te enter thle appropriate oxder enjoining
Mississippi from using the unpracleared changes. Id, at 1239. The

Supreme Court concluded that any further questicns about the remedy

‘The Supreme Court elaborated that the changes in
Migslssippl's voting system requiring preclearance includad: # (1)
newly revised written materials containing asignificant, and
significantly different regiseration instructiona; (3) new
reporting requirements for local elections officilals; (3) new and
detailed instructions about what kind of assistance state agency
perscnnel should offer potential NVRA registrants, (4) a list of
which state agencies would be NVRA registration agenciees, and (5)
how 2nd in what form registration materials would be forwardad to

those who maintain voting rells and cther similar matters." Id. at
1236, '

| o
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for Mississippl's use of an unprecleared plan would be for the
@istrict court to address. JId. || N

The parties then entered into negotiations and ultimately
egreed upon an interim voting vegistyacion plan that Migasissippl
eould use to comply with Ché NVRA until the State chtained s,‘s
preclsaranca or until the Hissiéaipp:. Legislature took further
action on the issue. The parties submitted their plan in the form
of a propocsed joint consent dacree to the district cQourt tor'
approval on May 2, 1997. Four days later, on May 6, 1997,
municipal primazy elections were to be held in Mississippi.

Consequently, in the event that this three-judge district court

rajected the prbpnsad congsent decree, the plaintiffe, along with
the Justice .Department, pursuant to Fed.R.Civ.P. 65, also filed an
emergency wmotien for a preliminary injunction to enjoin the

. upcoming elections. | »
on the eve of election day, May 3, 1997, we rejacted the
proposed c¢onsent decree. We algo rafused to enjoin the elactions
on the basis that the specific registration and election laws
pursuant to which the elections actually would be canducted all had
‘been previously precleared. . We further reasoned that erlj eoining the
elaction in such a late hour would be tantamount te depriving
thousands of proparly registerad vcters their basic right of
franchisae. Regarding the consent decree, we noted that it

constituted "a sweeping raform of Missisaippi's state elaction
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laws--spparently comtrary teo aghate legislative and

exprasslions.® il

The next development in the‘ case occurred on September 22,

exacutive

1997, whemn the Justice Department iesued its lotter ruzling en

Missisgippl's Tequest fox § § preclearance.? In a letter

addressed to the State, the Justice Department uneguivocally

denled § 5 preclaarance of the February 10, 1395 administrarive
Plan that Mississippi had been using to implement the NVKA. First,
the Justice Department stated that Mississippi's implementaticn of
the NVRA essentially crea.ted 2 new dual registration Systaem=--one
system for voters who had ragis‘tered only for federal elactions
under the NVRA and a second system for voters who had registered
for all Misaissippi elsctions unddr state procedures.’ Tha Justice
Department further observed Ehat thers existed widespread agresment
among Mississippi election officiéls that tha NVRA voters remained

significantly confused about thelr inability to vote in state and

local electiens. Relying on statTStics provided by the State, the

*garlier, following the Fordice decision, Mississippi electad
~to gubmit its administrative plan for implemanting the NVRA te the
United States Justice Department for § 5 preclearance. The Justice
Department raceived Missiacippi's submission on July 23, 1987.
Supplemental information was recaived from ths State on Septembar
4, 5, 11, 12, 16, 18, and 18, 18497.

3Immadiately prioY to implementation of the February 10, 1935
plan, Mississippi haé maintained a unitary voter reglstration
gystem that waes the product of state legislation adeptad to remaedy
the Vating Rights Act violation found in A .
€74 F. Supp. 1245, 1252 (N.D. Mias. 1587) aff'd oub nem. Ormaration
BUSH v, Mabug, 532 F.24 400, 413 (5th Cir. 1891).
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Justice Department Ffound that the majority of the NVRA votar
ragiscrants in Mlssisgippi ware black, and that, because of the

dual registration system, more than 30,000 of the NVRA ragistrants

were not eligible to wveote in Mississippi's etate and local

Considering this eviiaencn, the Justice Dapartment
cencluded - that Mississippi's

elections.

lepederal-Rlectiona -Only*" NVRA
implementation plan had a diaprapafrtionace impact on blacks in :h.at:.
the plan prevanted black ciltizans from voting in Miggissippl state
and local elections to a greater extent than it hindarad white

citizens. The Justice Dapartment Efurther asserted that

Misgissippi's plan hampered the ability of black wvoters to
participate in the political procelss and stated that the manner in
which Missisgippi implemented the|NVRA virtually insured that the

plan would have a discriminatory qffect on blacks. Citing Begey v,

Uniled States, 425 U.S, 130, 141 (1974) and speaking specifically
to registratian‘ and voting in Hixssissippi state and local
elections, the Justice Department [gurmised that Mississippi's NVRR
plen and the manner in which the State proposed to lmplement thaose
changes "would lead to a retyogressicn in the rights of racial

minoritias with respact te their effective exercise of the

electoral -franchise.! In the light of these ecircumstances, the

Justice Department denied preclearance and concluded that
Mississippi had not sustained :Lr.s‘ burdlen of proof under the Voting

Rights Act to show that the NVRA plan had neither a discriminatory
purpose nor discriminatory effect.
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Addressing & collateral igsus, the Justice

Departmant
concluded that Mimsissippi's

proceduras  for purging NURA
reglstrants from NVRA voter registration lists who had moved were
directly ralated to the vobing procedures previcusly rejectad and
therefore § 5 review of theas procedurss hed to await p:emléara.p:aa
of the ralgted NVRA implemsntation plan.

Approximately cne month af\:e; the Justice Dapartment issued
ite objection letter, this court, ‘Fpuz-suan: to the joint motlan of
all the parties, ordered that the%casu be held in abayance. The
p{xrpose of ths October 22, 1957 abeyance order was to provide the
Mississippi State Legislature az opportunity during its 1998
legislative ses=ion to remedy Missisgippi's preclearanca pProblems .
We instructed the State of Mississlppi to seek § 5 preclaarance for
any‘ remedial legislation that resylted from the 1998 session. We
concluded the order with the prov:{lsion that if Miasiésippi failed
to eaxact and obtaj:n §5 prscleara.n&e for its ramedial voking rights
legislation Jin a t:‘.meiy manner, the parties could reapply to the
court for aeptry of a remedy. Ll

Taking its cue, tha lagislatuL:e took positive steps to remedy
“the State's voting registratior; systen. Both the House and Senate
approved Senate Bill 2115, which |would bhave eliminated the dual
registration System and permitted|all NVRA registrants to vote in
Miseissippi's local, state, and federal elections.

The goal was

not achieved, however, because Bill 2115 was veteed by Governor

|

Fordice. '
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Soon after the Governor's veto, the plaintiffe moved for leave

ef court on July 1, 19298, to ﬁile & oupplemental complaint-

reflecting new developmants in |the cage that had occurred,

particularly the Justice Department's danial of § 5 preclearance to

Mississippi's implementation plap for the NVRA. Next, the

plaintiffe and tha Mississippi State Confarence of the NAACE moved
to join the NAACP as an a.dditinnql party plaintiff to the suit.
The district court granted both motiions. Next, on August 28, 1938,

the Young plaintiffs moved for deglaratory ané injuncrive relief

undexr Fed.R.Civ.P. 57 . and 58. The plaintiffs requested a

daclaration--ag set forth in the Supreme Court opinion Ypung v,

Eordice, 117 8.Ct. 1228 (1937)-4that the State of Mississippi

violated preclearxance requirements of § 5 of the Voting Rights Act

when it administered unprecleared

voting practices and procedures
on and after FPebruary 10, 195S. $ecoud, the plai:ntiffs sought an
injunction to postpone Missis;ipﬁi'a Noverber 3, 1598 state and
local elections and all subsequent elections in the state until
such time that Mlssissippi secured § 5 preclearance of ita NVRA
implamentaticn plan snd the vote# purging provisions related to
‘administration of the plan. In\al!:ernativa to its reguest for
injunctive reliaef, the plaiutiffsv raquested an interim order that
until such time that Miesissippi| gained § 5 preclearance of its

NVRA implementation plan, all Misgiscippl state and local elections

would be permitted to pzroceed dnly on the condition that NVRA
registrants be permitted to vote [in all electiens.
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So it iz in thie end that we come to our beginning. Given

that the United States Supreme Court ruled that the Stace of

Mississippl was reguired to preclear  its February 10, 19985

administrative plan for implementing the NVRA, and given that the
Justice Department expreasly denied § 5 preclaarance of said plan
on Hepteaber 22, 1998, and given the fajlure of the Btate of
Migsissippi to enact remedial legislation after £ull and fair

opportunity to do so, wa £ind it neceésa.r:y and appropriate tc enter
the following remady: i
IT IS ORDERED, ADJUDGED AND DECREED that:

1. As established by the Suprems Court in Young v Fordige,

117 8.Ct. 1228, 1239 (1987), the State Of Mississippi's

administrative plan to implement the MNVRA, utilized on and after

February 10, 19385, constitutes a change in Mississippl's weoting

practices and procedures that requires preclearance undsr § 5 of
the Voting Rights Rex.

2. The State of Miegigsippi has violated the preclearance

ramuirementa of § S of the Voting Rights Act by adwministering
\
unprecleared voting practices and procadures on and after

Fabruaxry 10, 1585.

© 3. Because the State of Mississippi'® Fabruary 10, 13995

administrative plan to implament the NVRA effected nonministerial
and discretionary changes in the State's voting registration systen

-8=

i
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not| bean able to obtain § §
preclearance for thogse chaunges,

and because Missigsippi has

all ouch modification and/cr.
implementation of Misesissippi's eleection laws subjact of this
Memorandum and Ovder, on and after Pebruary 10, 1995, conatitute a
diract violation of the Votin§ Rights Act of 1964.

4. The State of Missigsippi, its o::icc.éa, agencies, and all

those who act in concert with, or on its behalf, are hereby

enjoined from demyinrg the right to|vote in any state, county, or
municipal electicn to any voter who| iz registered and qualifiecd.te
vete in fedaral elections under the NVRA.

5. This order shall remain in effect until such time that

the State of Micsigeippi obtains § 5 preclearante of its

administrative plan for implementing tile NVRA, all as spslled ocut
in the opinien of the United States Suprema Court.

50 ORDERED this the day of October, 1998.

ﬁ:?/t
ITED STATES CIRCU JUDGE
h&d. ‘q}
TED STATES DISTRICT JUDGE

. ” P

UNI ATES DISTRICT JURGE
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APPENDIX TO THE STATEMENT OF ROGER CLEGG: LETTER FROM ROGER CLEGG TO THE
HONORABLE ROBERT C. SCOTT, NOVEMBER 2, 2005

November 2, 2005

The Honorable Robert C. Scott
1201 Longworth House Office Building
Washington, D.C. 20515

Dear Representative Scott:

At the Constitution Subcommittee hearings yesterday, you asked me to send you any relevant
Supreme Court cases for the proposition that overturning the Court’s decision in Reno v. Bossier
Parish School Board, 528 U.S. 320 (2000) (Bossier Parish 11), might be unconstitutional. The
best authority is this passage from the Court’s own opinion in Bossier Parish IT (and the two
Supreme Court cases cited therein): “Such a reading would also exacerbate the ‘substantial’
federalism costs that the preclearance procedure already exacts, Lopez v. Monterey County, 525
U.S. 266, 282 (1999), perhaps to the extent of raising concerns about Section 5’s
constitutionality, see Mifler [v. Johnson, 515 U.S. 900,] 926-927 [(1995)].”

Permit me to elaborate on what I believe the Court is saying here. Section 5 of the Voting Rights
Act, 42 U.S.C. 1973c, raises a number of federalism red flags in its current form: (1) Tt shifts the
usual burden of proof from the plaintiff to the defendant (thus, Bossier Parish IT also refers to
Section 5°s “extraordinary burden-shifting procedures”); (2) as a practical matter in most cases, it
makes the prosecutor (i.e., the U.S. Department of Justice) rather than a court the decisionmaker;
(3) it does this in an area traditionally--and sometimes by the text of the Constitution itself--
committed to state and local authorities; (4) by using the “effects” test, it imposes a disparate-
impact standard (see City of Boerne v. Ilores, 521 U.S. 507 (1997)) much stricter than the
Fourteenth or Fifteenth Amendment’s disparate-treatment standard (see Washington v. Davis,
426 U.S. 229 (1976), Village of Arlington Heights v. Metropolitan Housing Development Corp.,
429 U 8. 252 (1976); City of Mobile v. Bolden, 446 U.S. 55 (1980)); and, finally, (5) the way the
Justice Department has used this authority to coerce racial gerrymandering has troubled the
Court (see Miller v. Johnson, 515 U.S. 900 (1995)).

So far, the Court has nonetheless upheld Section 5, since Congress’s power is at its zenith in
enforcing the guarantee against racial discrimination by the states in voting. But the Court in
Bossier Parish 1l was, 1 believe, warning that, if’ Section 5 were to be applied not just to
determining whether a change was retrogressive but to the legality of practices and procedures
already in place, this would be adding the straw that might break the camel’s back.

T very much enjoyed the hearings, and appreciate the opportunity the Subcommittee afforded me
to present my views. Please do not hesitate to contact me if I can be of further assistance.

Sincerely,
Roger Clegg
Vice President and General Counsel

cc: The Honorable Steve Chabot
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PEYTON MCCRARY, ET AL., “THE END OF PRECLEARANCE AS WE KNEW IT: HOW THE
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THE END OF PRECLEARANCE AS WE KNEW IT:
HOW THE SUPREME COURT TRANSFORMED SECTION 5
OF THE VOTING RIGHTS ACT

Abstract

Section 5 of the Voting Rights Act of 1965 reguires certain
Jjurisdictions with a history of racial discrimination to obtain
“preclearance” of proposed electoral changes from the United
States Department of Justice or a three-judge panel in the United
States District Court for the District of Columbia. This
provision, which is set to expire in August 2007, has
successfully reduced racial and ethnic discrimination in voting.

The United States Supreme Court determined in a 5-4
decigion, Reno v. Bossier Parish School Board, 528 U.S. 230
(2000), that Section 5’s prohibition on the enforcement of
electoral changes which have a discriminatory purpose does not
apply to electoral changes that were not intended to
“retrogress,” or make worse, the position of minority voters.
This interpretation upset a long-standing consensus among
executive, legislative, and judicial actors that Section 5
prohibited all changes enacted with an unconstitutional
discriminatory purpose, not just those which made minority voters
worse off. This article explains how the Bossier majority
dramatically transformed Section 5 and demonstrates, through an
empirical analysis of the Justice Department’s Section 5
objection letters, how it significantly weakened the statute’s
ability to protect minority voting rights. It concludes by
arguing that Congress should amend Section 5 in 2007 to supercede
the Bossier decision.

ii
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Introduction

In August, 2007, several special provisions of the Voting
Rights Act of 19654--the "preclearance" requirement in Section 5
of the Act, the authority of the Department of Justice to use
federal examiners and cobservers, and protections for the voting
rights of language minorities--will expire, unless extended by
congressional action. Of the provisions due to expire in 2007,
the most important for the protection of minority voting rights
is the preclearance requirement set forth in Section 5.5
Jurisdictions covered by the preclearance process, for the most
part states of the former Confederacy, must obtain federal
approval of voting changes, either through a declaratory
judgement action before a three-judge panel in the District of
Columbia or from the Department of Justice, before these changes
become legally enforceable.® 1In order to secure preclearance of

desired changes, covered jurisdictions have over the years agreed

4 Pub. L. No. 89-110, 79 Stat. 437 (codified as amended at
42 U.S.C. §§ 1971, 1973 to 1973bb-1 (2000)). The Voting Rights
Act is often regarded as the most successful civil rights act in
our history. See, e.g., Extension of the Voting Rights Act of
1965: Hearing Before the Senate Subcomm. on Constitutional
Rights of the Comm. on the Judiciary, 94th Cong. 121

(1975) (statement of Nicholas deB. Katzenbach, former Attorney
General, United States) ("The Voting Rights Act of 1965 is the
most successful piece of civil rights legislation ever
enacted. ") .

5 42 U.S.C. § 1973c (2000).
6 Id. § 1973b-c; see also 28 C.F.R. pt. 51 app. (2003)

(listing jurisdictions covered under Sections 4 and 5 of the
Act) .
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to remove barriers to registration and voting, as well as to
eliminate election structures that dilute minority voting
strength.”? Approval requires proof by the jurisdiction that the
change, in the language of the statute, “does not have the
purpose and will not have the effect of denying or abridging the
right to vote on account of race or color.”8

Prior to January, 2000, the definition of discriminatory
“purpose" under Section 5 had been understood as synonymous with
the term's meaning in constitutional cases: a practice designed
by a covered jurisdiction to restrict access to registration or
voting, or to dilute minority voting strength, in violation of
the Fourteenth or Fifteenth Amendments, was thought to be

prohibited by the purpose requirement of Section 5.9 For a

7 Drew 3. Days III, Section 5 and the Role of the Justice
Department,” in Controversies in Minority Voting: The Voting
Rights Act in Perspective 52, 52-53 (Bernard Grofman & Chandler
Davidson eds., 1992). The implementation and impact of Section 5
is assessed by the case studies in Quiet Revolution in the South:
The Impact of the Voting Rights Act, 1965-1990 (Chandler Davidson
& Bernard Grofman eds., 1994).

8 42 U.S.C. § 1973c.
9 City of Richmond v. United States, 422 U.S. 358, 378
(1975) (*An official action . . . taken for the purpose of

discriminating against Negroes on account of their race has no
legitimacy at all under our Constitution or under the statute.”);
see also Mark A. Posner, Post-1990 Redistrictings and the
Preclearance Reguirement of Section 5 of the Voting Rights Act,”
in Race and Redistricting in the 1990s, at 80, 100 (Bernard
Grofman ed., 1998) ("Both the Attorney General and the federal
courts consistently have construed the Section 5 purpose test as
being co-extensive with the constitutional prohibition on
enacting redistricting plans (or other voting practices or
procedures) that minimize minority electoral opportunity for a
discriminatory reason . . . .").
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decade federal courts had treated the assessment of
discriminatory effect under Section 5 as equivalent to the
measurement of discriminatory effect in a constitutional
challenge.l0 However, in a key 1976 decision, Beer v. United
States, 1l the Supreme Court bifurcated the statutory and
constitutional effect standards by announcing that in the Section
5 context a voting change likely to produce a racially
discriminatory effect prohibited by either the Fourteenth or
Fifteenth Amendments was entitled to preclearance unless it would
make matters worse for minority voters than the existing plan, an
effect the Court referred to as “retrogression.”12

Oon January 24, 2000, the United States Supreme Court, by a
narrow 5-4 majority, fundamentally redefined - and weakened - the
concept of discriminatory intent under Section 5 in Reno v.

Bossier Parish School Board (Bossier II).l3 Under the new

10 Perkins v. Matthews, 400 U.S. 379, 390 (1971) ("Congress
intended to adopt the concept of voting articulated in Reynolds
v. Sims . . . [to] protect Negroes against a dilution of theixr

voting power.").
11 425 U.S. 130 (1976).

12 Beer, 425 U.S. at 141. Even so, the Court in Beer
recognized that the concept of purpose was to be defined the same
way under both Section 5 of the Act and the Constitution (“[Aln
ameliorative new legislative apportionment cannot violate § 5
unless the new apportionment itself so discriminates on the basis
of race or color as to violate the Constitution.”), emphasis
added. Id., at 141.

13 528 U.S. 320 (2000). The Court's initial opinion, Reno
v. Bossier Parish School Board, 520 U.S. 471 (1997) (Bossier I),
decided a related issue, discussed below, but remanded to the
lower court certain questions regarding the purpose prong of
Section 5, which were ultimately resolved in Bossier II.
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standard a voting change with an unconstitutional racial purpose,
no matter how strong the evidence of discriminatory iantent, would
have to be precleared unless the evidence also showed that the
change was intended to make matters worse for minority voters
than under the status quo - which the Court termed "retrogressive
intent."l4 In the guise of making the definition of purpose
under Section 5 congruent with the definition of retrogressive
effect, the decision effectively minimized use of Section 5 as a
weapon for protecting minority voters from discrimination.l®
Determining the impact of this doctrinal change on Section 5
enforcement by the Department of Justice 1s the central thrust of
this article. The key evidence on which we rely is found in the
996 letters from 1968 through 1999 - and the 41 letters after the
Bossier II decision - in which the Assistant Attorney General for

Civil Rights explained the basis for objecting to voting changes.

14 Bossier II, 528 U.S. at 326; see also id. at 341 ("In
light of the language of Sec. 5 and our prior holding in Beer, we
hold that Sec. 5 does not prohibit preclearance of a
redistricting plan enacted with a discriminatory but
nonretrogressive purpose.™)

15 Ellen D. Katz, Federalism, Preclearance, and the
Rehnguist Court, 46 Vill. L. Rev. 1179 (2001), provides a brief
but careful analysis of the Court’'s Bossier II decision. See also
Alaina C. Beverly, Case Note, Lowering the Preclearance Hurdle:
Reno v. Bogsier Parish School Board, 5 Mich. J. Race & L. 695
(2000) . Less illuminating are Charlotte Marx Harper, A Promise
for Litigation: Reno v. Bossier Parish School Board, 52 Baylor L.
Rev. 647 (2000); Lindsay Ryan Erickson, Note, Threading the
Needle: Resolving the Impasse Between Equal Protection and
Section 5 of the Voting Rights Act, 54 Vand. L. Rev. 2057 (2001);
and David Harvey, Note, Section 5 of the Voting Rights Act Does
Not Bar Preclearance of a Redistricting Plan Enacted With a
Discriminatory But Nonretrogressive Purpose: Reno v. Bossier
Parish Sch. Bd., 39 Dug. L. Rev. 477 (2001).
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These objection letters, unlike court opinions regarding
preclearance, do not set forth the full body of evidence on which
the Department relies in making each decision, and thus do not
provide a basis for evaluating the accuracy of the Department’s
fact—finding.l6 The letters are, however, the official record of
the legal bases asserted for each cbjection and thus constitute
the essential starting point for an analysis of the Department’s
preclearance policy.l7

Our analysis reveals that by the 1990s the intent, or
purpose, prong of Section 5 had become the dominant basis for
objections to discriminatory voting changes. During that decade
an astonishing 43 percent of all cbjections were, according to
our assessment, based on discriminatory purpose alone (see infra

Table 2).18 Thus a key issue for Congress in determining how to

16 Our analysis was concluded in June, 2004; only one
objection has been interposed since then. Memoranda which
present the factual evidence and legal basis underlying each
objection, the more appropriate analogue to formal court
opinions, are restricted internal documents. In the course of
his official responsibilities, the senior author has examined
many memoranda recommending objections. Because these documents
are unavailable to researchers, and because it is important for
any social scilence analysis to be replicable, we have not relied
on these documents in our analysis.

7 Two resourceful studies of Section 5 objection policy
have previously utilized these letters as a major resource.
Neither, however, has undertaken a comprehensive quantitative
analysis of the legal basis asserted by the Department for its
decisionsg. See Hiroshi Motomura, Preclearance Under Section Five
of the Voting Rights Act, 61 N.C. L. Rev. 189 (1983), and Posner,
supra note 9.

18 Another 19 percent of the Department’s objections were
based on a combination of discriminatory purpose and
retrogressive effect. Arguably this 19 percent would have been
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deal with the preclearance requirement of the Act due to expire
in 2007 - assuming it seeks to restore the protection of
minority voting rights that existed before January, 2000 - is
whether to revise the language of Section 5 so as to restore the
long-accepted definition of purpose thrown out by Bossier II. We
believe that the analysis in the following pages provides
critical evidence for the debate over reauthorization and
revision of the Voting Rights Act.l®

We begin in Part I with an overview of Section 5 case law
before Bossier II, focusing on the ways in which the purpose and
effect standards were interpreted by the federal courts. In Part
II, we present our analysis of the implementation of Section 5 by
the Department of Justice prior to Bossier II, relying on
evidence found in cbjection letters. In Part III, we probe the
Bossier Parish litigation in an effort to explain the ways in
which the majority opinion in Bossier II recasts the holding of
past Court decisions regarding preclearance. We also examine the
critique of the majority’s view propounded by dissenting
justices, which largely agrees with our own assessment. Part IV
looks at the impact of Bossier II on the Department’s subsequent

objection decisions and sums up our analysis.

interposed even under the new definition of intent imposed by the
Supreme Court in Bossier II.

19 The Department of Justice has at the time of this writing
taken no position regarding revisgion of the Act.
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I. Evolving Definitions of Purpose and Effect

A. Administrative Review Under Section 5

During the first three years after adoption of the Act in
1965, the preclearance requirement set forth in Section 5 was
rarely invoked.20 During that time, however, Southern
legislatures, faced with the prospect that black voters might cast
a majority of the ballots in some single-member districts, often
shifted to at-large election systems, numbered place or runoff
requirements, or gerrymandered district lines to minimize the
number of black-majority districts.2?l Active enforcement of
Section 5 to deal with such changes awaited the 1969 ruling in
Allen v. State Board of Elections.22 1In that decision, the
Supreme Court determined that all changes affecting voting,
including measures with the potential to dilute minority voting
strength as well as procedures for registering or casting votes,
required preclearance by three-judge trial courts in the District

of Columbia or through administrative review by the Department of

20 Armand Derfner, Racial Discrimination and the Right to
Vote, 26 Vand. L. Rev. 523, 578 n.244 (1973).

21 See, e.g., Derfner, supra note 20, at 553-55, 572-74;
David J. Garrow, Protest at Selma: Martin Luther King, Jr., and
the Voting Rights Act of 1965, 203-06, 310-13 (1978); Frank R.
Parker, Black Votes Count: Political Empowerment in Mississippi
After 1965, 34-77 (1990); Peyton McCrary, et. al., “Alabama,” in
Davidson and Grofman (eds.), supra note 7, at 39-41; Laughlin
McDonald, A Voting Rights Odyssey: Black Enfranchisement in
Georgia (2003), 131-36.

22 393 U.S. 544 (1969).
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Justice.?3 When the changes at issue were submitted for
preclearance, the Department objected to those that appeared
likely to have a discriminatory effect.2%

Preclearance review by the Department provides a quicker and
less expensive alternative to litigation and the Department seeks
to function as a "surrogate" for the District of Columbia trial
courts.25 The Attorney General has from the start delegated
responsibility for preclearance decisions to the Assistant
Attorney General (“AAG”) who heads the Civil Rights Division.
Administrative reorganization in 1969 produced a separate section

within the Civil Rights Division specializing in voting rights.

23 Id. at 569. The Court based its decision in Allen on its
reasoning in the Alabama reapportionment case Reynolds v. Sims,
377 U.S. 533, 555 (1964): “[Tlhe right to vote can be affected by
a dilution of voting power as well as by an absolute prohibition
on casting a ballot.” 393 U.S. at 566. Abigail Thernstrom,
Whose Votes Count? Affirmative Action and Minority Voting Rights
(1987), observed that the Mississippi laws at issue in Allen were
racially discriminatory in both intent and effect. "Clearly the
Court could not stand by while southern whites in covered states
- states with dirty hands on questions of race - altered
electoral rules to buttress white hegemony."” Id. at 4.

24 Objection letter (State of Mississippi), May 21, 1969,
disallowing laws requiring appointment of county superintendents
of education, new gualification reguirements for independent
candidates, and optional use of at-large elections for county
boards of supervisors. Subsequently the state adopted a revised
version of the at-large provision for county boards: Miss. Code
Ann. § 37-5-15 {1972). When the Department discovered this
change five years later, it objected once again. U.S. Dep’t of
Justice, Objection Letter to State of Mississippi (July 18,
1977) .

25 The responsibility to act as a surrogate for the D.C.
court, 28 C.F.R. & 51.52(a) (2004), was set forth in the
Department’s original Section 5 guidelines. 28 C.F.R. § 51.19
(1971) .
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The new Voting Section then provided the factual investigation
for preclearance reviews and made detailed recommendations to the
AAG for Civil Rights. Prodded by liberal critics in Congress,
the Department developed detailed guidelines for enforcing
Section 5 that were, in turn, endorsed by the Supreme Court .26
Other Supreme Court decisions over the next decade expanded the
scope of Section 5 and strengthened the Department’s enforcement
powers .27

The Supreme Court, however, agreed to hear arguments and
issue opinions in only a few cases. As a result, the District of
Columbia trial courts who hear preclearance lawsuits by the
jurisdictions played a wajor role in shaping Section 5 case law.
Often the Supreme Court declined to hear oral argument and
summarily affirmed the trial court’s decision. Although summary
affirmances simply endorse the lower court’s decision and not

necessarily its reasoning, they are binding precedents for the

26 Procedures for the Administration of Section 5 of the
Voting Rights Act of 13965, 28 Fed. Reg. 18,186 (Sept. 10, 1971).
The guidelines, which have been revised several times over the
years, are found at 28 C.F.R. pt. 51 (2004). The Supreme Court
found the regulations "wholly reascnable and consistent with the
Act." Georgia v. United States, 411 U.S. 526, 541 (1973). On
the development of the procedures for enforcing Section 5, see
Howard Ball et al., Compromised Compliance: Implementation of the
1965 Voting Rights Act, at 66-73, 921-93 (1982); Steven F. Lawson,
In Pursuit of Power: Southern Blacks and Electoral Politics,
1965-1982, at 162-78 (1985).

27 See Drew §. Days III & Lani Guinier, Enforcement of
Section 5 of the Voting Rights Act, in Minority Vote Dilution
164, 167-80 (Chandler Davidson ed., 1984); John P. MacCoon, The
Enforcement of the Preclearance Requirement of Section 5 of the
Voting Rights Act of 1965, 29 Cath. U. L. Rev. 107 (1979).
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lower courts and the Department of Justice until contradicted by
a future Supreme Court decision.28

Section 5, like the Fourteenth and Fifteenth Amendments, has
both a purpose and an effect prong.29 The Supreme Court first
addressed the legal standard to be applied in assessing the
purpose reguirement in the context of a municipal annexation

case, City of Richmond v. United States.30 The Court emphasized

28 Hicks v. Miranda, 422 U.S. 332, 344 (1975) (“[L]ower
courts are bound by summary decisions by this Court ‘until such
time as the Court informs (them) that (they) are not.’”); see
also Picou v. Gillum, 813 F.2d 1121 (1lth Cir. 1987) (“A summary
affirmance by the Supreme Court has binding precedential
effect.”). On the other hand, the precedential value of a
summary affirmance has distinct limits. See Anderson v.
Celebrezze, 460 U.S. 780, 786 n.5 (1983) (“We have often
recognized that the precedential value of a summary affirmance
extends no further than ‘the precise issues presented and
necessarily decided by those actions.”); Mandel v. Bradley, 432
U.S. 173, 176 (1977) (“Because a summary affirmance is an
affirmance of the judgment only, the rationale of the affirmance
may not be gleaned solely from the opinion below [but does]
prevent lower courts from coming to conclusions on the precise
issues presented and necessarily decided by those actions.”); see
also Robert L. Stern et al., Supreme Court Practice 277, 279-85,
333-35 (8th ed. 1993); 16B Charles Alan Wright et al., Federal
Practice and Procedure §4003 (2d ed. 1996).

29 42 U.S.C. § 1973c (2000). We use the terms “purpose” and
“intent” - and the terms “result” and “effect” - interchangeably
here.

30 City of Richmond v. United States, 422 U.S. 358, 378

{(1975. Justice Lewis F. Powell, Jr., who subsequently originated
the “retrogressive intent” theory in City of Pleasant Grove v.
United States, 479 U.S. 462 (1987, abstained from the decision in
the Richmond case, no doubt because he had, before joining the
Court, sought to persuade the Attorney General to preclear the
annexation. Letter from Lewis F. Powell. Jr., Esqg., to John N.
Mitchell, Attorney General, United States (Aug. 9, 1971) (public
document, Voting Section, Civil Rights Division, Department of
Justice) .

10
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that preclearance should be denied if a voting change were
raclally motivated so as to violate the Constitution: “An

official action, whether an annexation or otherwise, taken for
the purpose of discriminating against Negroes on account of their
race has no legitimacy at all under our Constitution or under the
statute.”3l For this reason the Court remanded the case for an
analysis of the purpose issue.32

In the Richmond case, however, the Court gave an unusual
twist to the effect standard where dilutive annexations were

concerned. Municipalities facing potential objections to such

31 City of Richmond, 422 U.S. at 378. The Court had
previously held that municipal annexations that significantly
decrease the percentage of a city’s residents who belong to a
racial minority group can dilute minority voting strength and are
thus covered by Section 5. Perkins v. Matthews, 400 U.S. 379,
382-83 (1971) (reversing the decision of a three-judge court in
Mississippi that ignored Allen v. State Board of Elections, 393
U.S. 544 (1969), to hold that annexations were beyond the scope
of Section 5).

32 Id. The change at issue
remand was a settlement plan to

in the purpose analysis on
which the city and the Justice

Department had recently agreed.

Marshall, and Douglas would have
annexation based on the evidence
the original annexation decision,
large elections.

Dissenting Justices Brennan,

denied preclearance of the

of discriminatory intent as to
in which the city retained at-

“[Tlhe record is replete with statements by

Richmond officials that prove beyond question that the
predominant {(if not the sole) motive and desire of the
negotiators of the 1969 settlement was to acquire 44,000

additional white citizens for Richmond,

transfer of political control to
population majority.” 422 U.S.

Rutledge M. Dennis, The Politics
in a Southern City 88-93, 98-102,
Thernstrom, supra note 20,

at 382
For additional evidence of racial purpose,

at 146

in order to avert a

what was fast becoming a black

(Brennan, J., dissenting).

see John V. Moeser and

of Annexation: Oligarchic Power
107-09 (1982); see also
(agreeing that "in Richmond

fear of black political control had been the motivating force"

behind the annexation).

11
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annexations could obtain preclearance by adopting an election
plan that fairly reflected minority voting strength for the
enlarged city, normally a single member district system, by its
decision.33 Otherwise, such cities would likely be condemned to
declining tax revenues, as well-off whites moved to nearby
suburbs to escape racial integration.34 As a result of this
decision, departmental objections to annexations often persuaded
Southern municipalities to give up at-large elections and switch
to single-member district plans.35

B. Purpose and Effect in Beer v. United States

The Court’s first major restriction on the scope of the Act
was announced in its 1976 decision Beer v. United States.36 The
city of New Orleans sought a declaratory judgement preclearing
its redistricting plan following the 1870 census. The trial
court refused to preclear the plan, on the grounds that it had
the effect of diluting wminority voting strength as defined by the

Supreme Court in the landmark Fourteenth Amendment case White v.

33 422 U.S. 358, 370-71 (1975).
34 1d., at 371.
35 During the years 1975-1980, for example, annexations

accounted for the largest single type of voting change to which
the Department of Justice objected, and most were withdrawn only
when the municipality switched from at-large to single-member
district elections. U.S. Comm’n on Civil Rights, The Voting
Rights Act: Unfulfilled Goals 65, 69 tbl. 6.4 (1981).

36 425 U.S. 130 (1976).

12
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Regester.37 The Supreme Court reversed the lower court, however,
ruling that the term “effect” has a different meaning under
Section 5 than under the Congstitution. It determined that, in
the preclearance context, discriminatory “effect” was to be
defined as “retrogression,” a newly-minted term that described
changes which place minority voters in a worse position than
under the status quo.38 As a result of Beer, changes that do not
make matters worse for mincority voters are entitled to
preclearance under the effect prong of Section 5, even where the
new method of election appears likely to dilute minority voting
strength or otherwise discriminate, as in voting changes

affecting registration or casting a ballot.39

37 412 U.s. 755 (1973). See the trial court decision in
Beer, 374 F. Supp. at 384, 387-90, 393-99, 401-02. At that time
the constitutional standard was not understood as requiring proof
of discriminatory intent. See James U. Blacksher & Larry T.
Menefee, From Reynolds v. Sims to City of Mobile v. Bolden: Have
the White Suburbs Commandeered the Fifteenth Amendment?, 34
Hastings L.J. 1, 22-26 (1982); Katherine Inglis Butler,
Constitutional and Statutory Challenges to Election Structures:
Dilution and the Value of the Right to Vote, 42 La. L. Rev. 851,
883-88 (1982); Timothy G. O’Rourke, Constitutional and Statutory
Challenges to Local At-Large Elections, 17 U. Rich. L. Rev. 39,
51-55 (1982); Frank R. Parker, The “Results” Test of Section 2 of
the Voting Rights Act: Abandoning the Intent Standard, 69 Va. L.
Rev. 715, 722-26 (1983).

38 Beer, 425 U.S. at 141.

39 See, e.yg., Motomura, supra note 17, at 204 (regarding the
application of the retrogression test to individual ballot
access) .
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Whether or not the purpose of the change was racially
discriminatory was not before the Court in Beer,40 pbut it
referred to the purpose prong of Section 5 in terms similar to
City of Richmond: "We conclude, therefore, that such an
ameliorative new legislative apportionment cannot violate § 5
unless the new apportionment itself so discriminates on the basis
of race or color as to violate the Constitution."%l The Court’s
reference to a constitutional violation appears understandable
only as a reference to the purpose test in Fourteenth or
Fifteenth Amendment cases,4? and that is the interpretation
placed upon this wording by the Supreme Court itself in

subsequent preclearance cases.43

40 Because the trial court decided the case on the grounds
that the redistricting plan had a dilutive effect, it did not
reach the issue of whether the change had a discriminatory
purpose and thus the intent of the plan was not among the
qguestions presented on appeal. Beer, 374 F. Supp. at 387.

41 Beer, 425 U.S. at 141 (emphasis added) .
42 Steve Bickerstaff, Reapportionment by State Legislatures:
A Guide for the 1980's, 34 Sw. L.J. 607, 669 (1980) (“The Beer

Court dealt only with whether the reapportionment plan in
question has the effect of denying the right to vote on account
of race. A state carries the additional burden of showing that
the plan does not have such a purpose.”); James F. Blumstein,
Defining and Proving Race Discrimination: Perspectives on the
Purpose vs. Results Approach from the Voting Rights Act, 69 Va.

L. Rev. 633, 661-63 (1983) (“[Elven without retrogression, a
covered jurisdiction will violate Section 5 if an impermissible
racial purpose is behind an electoral change.”). See infra, Part
III (B) (2).

43 City of Port Arthur v. United States, 459 U.S. 159, 168
(1982) (holding that even a non-retrogressive plan “would

nevertheless be invalid if adopted for racially discriminatory
purposes”). See also City of Pleasant Grove v. United States,

14
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C. The Purpose Standard After Beer

How the purpose standard was applied after Beer is
exemplified by the decision, summarily affirmed by the Supreme
Court, in a Georgia case, Wilkes County v. United States.%% The
case involved a change from single member districts to at-large
elections in the early 1970s for both county commission and
school board. Voting patterns were racilally polarized and no
black candidates had been elected to either governing body
countywide, despite the fact that African-BAmericans made up 43
percent of the population.4® 1In Wilkes County, the trial court
applied the constitutional purpose standard as set forth by the
Supreme Court in its recent Arlington Heights decision.%6

The starting point for the trial court was the fact that the
change to at-large elections followed a substantial increase in
minority voter registration after the Voting Rights Act, thus
putting continued white control at risk under the single-member

district plan.4’7 No African-Americans had been elected to

479 U.S. 462, 469, 471 n. 11, 472 (1987). BEven justices who
opposed a strong Voting Rights Act seemed to agree. See e.g.,
the observation that “it is clear that if the proposed changes
would violate the Constitution, Congress could certainly prohibit
their implementation.” City of Rome v. United States, 446 U.S.
156, 210 (1980) {Rehnquist, J., dissenting).

44 450 F. Supp. 1171 (D.D.C.), aff’d mem., 439 U.S. 999
(1978) .

45 wWilkes County, 450 F. Supp. at 1175-77.

46 Vill. of Arlington Heights v. Metro. Hous. Dev. Corp.,

429 U.S. 252, 265-66 (1977).

47 450 F. Supp. at 1176 & tbl.6.
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office, served as Democratic party officials in the one-party
county, or been appointed to fill vacancies for elected
offices.48 Nor had any black citizens been consulted about the
decision to adopt an at-large plan. The county claimed that the
purpose of the change was solely to satisfy the one person, one
vote requirement, but the court found that argument a mere
pretext; districts could simply have been equalized in population
after the 1970 census instead of shifting to countywide
elections.4® Under Arlington Heights the county failed the
purpose test, as well as failing to meet Beer'’s retrogression
test, and thus its at-large plan was not entitled to

preclearance.50

48 Id. at 1174-75.
49 Id. at 1175, 1177-78.
50 Id. at 1174-76. In a similar case, the State of

Mississippi sought preclearance for its state legislature’s
redistricting plan. Mississippi v. United States, 490 F. Supp.
569, 582-83 (D.D.C. 1979), aff’d mem., 444 U.S. 1050 (1980). As
the trial court saw it, the state's redistricting plan
“constitute[d] a clear enhancement of the position of racial
minorities with respect to their effective exercise of the
electoral franchise”). Id. at 582 n.6. This finding, however,
did not end the court’s inguiry into whether the plan violated
Section 5: “[l]legislative reapportionment plans must be
scrutinized to determine if they were enacted with the prohibited
‘purpose’ of denying or abridging black voting strength.” Id. at
583. Section 5's purpose prong was equivalent, in the court's
view, to the constitutional standard for discriminatory purpose:
“The prohibited ‘purpose’ of section 5 may be described as the
sort of invidious discriminatory purpose that would support a
challenge to official action as an unconstitutional denial of
equal protection.” Id. at 583. The trial court found that the
state met this standard and precleared the redistricting plan at
issue.
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How the purpose standard should be applied where the
election plan is not retrogressive was exemplified by another
influential trial court decision summarily affirmed by the
Supreme Court, the Georgia congressional redistricting case
Busbee v. Smith.51 The case turned on the facts surrounding the
fifth congressional district, centered in the capital city of
Atlanta. Black civil rights leader Andrew Young had represented
the district during the mid-1970s, when whites were a majority of
its voting-age population, but when Young left to head the United
Nations delegation in 1977 the district elected a moderate white
Democrat, Wyche Fowler. After the 1980 census the legislature
increased the black population percentage in the fifth district
to 57 percent but whites were still 54 percent of the registered
voters.52 Because voting patterns had become more racially
polarized in recent years, most observers believed that the black
concentration in the newly configured district was not great
enough to provide African American voters an equal opportunity to

elect a candidate of their choice.33

51 549 F. Supp. 494 (D.D.C. 1982), aff’d mem., 459 U.S. 1166
(1983) .
52 Id. at 498. The district to which Young was elected in

1972, thanks in part to an unusual 25 percent white crossover
vote, was adopted following a Department of Justice objection to
an earlier plan, drawn in 1971 with the goal of preventing the
election of an African American to Congress. McDonald, supra
note 18, at 149-50.

53 549 F. Supp. at 499.

17



116

Applying Arlington Heights, the trial court found abundant
evidence, both direct and circumstantial, that “[t]lhe Fifth
District was drawn to suppress black voting strength.”54 TFor
example, a key player in the legislative decision-making process,
Joe Mack Wilson, who chaired the House Reapportionment Committee,
complained to fellow legislators that “the Justice Department is
trying to make us draw nigger districts and I don’t want to draw
nigger districts.”55 The trial court also found that Speaker Tom
Murphy “purposefully discriminated on the basis of race in
selecting the House members of the conference committee where the
final redistricting plan was determined,” in that he selected
white legislators “he knew would adamantly oppose the creation of
a congressional district in which black voters would be able to
elect a candidate of their choice,” and refused to appoint any
black members to the conference committee.>6

Because the redistricting plan had a racially discriminatory
purpose, it was not entitled to preclearance, even though it was

ameliorative rather than retrogressive in effect. As the three-

54 Id. at 515; see also McDonald, supra note 21, at 168-72
(providing additional evidence of racial purpose).

55 549 F. Supp. at 501. Wilson was also quoted as saying
“I'm not for drawing a nigger district and I'm not for drawing a
Republican district.” Id. at 512. According to the trial court,
“"Wilson uses the term ‘nigger’ [routinely] to refer to black
persons.” Id. at 500.

56 Id. at 510. Murphy explained at trial that “I was
concerned that . . . we were dgerrymandering a district to create
a black district where a black would certainly be elected.” Id.
at 509-10.
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judge court stated, “[s]limply demonstrating that a plan increases
black voting strength does not entitle the State to the
declaratory relief it seeks; the State must also demonstrate the
absence of discriminatory purpose.”>7 The court found the plan
objectionable “because State officials successfully implemented a
scheme designed to minimize black voting strength,” and as a
result the plan was “not free of racially discriminatory
purpose."58

D. The Issue of Retrogressive Intent

Among the questions presented on appeal by the state in

Busbee was the very question subsequently at issue in Bossier II:

Whether a Congressional reapportionment plan that does not
have the purpose of diminishing the existing level of black
voting strength [that is, an intent to retrogress] can be
deemed to have the purpose of denying or abridging the right
to vote on account of race within the meaning of Section 5

of the Voting Rights Act.59
By refusing to hear oral argument in Busbee and by affirming the
opinion of the trial court, the Supreme Court gave observers
every reason to believe that the purpose prong of Section 5 was

not, as Georgia argued, limited to an intent to make things worse

57 Id. at 516.

58 Id. at 518.

59 Jurisdictional Statement at 1, Busbee v. Smith, 459 U.S.
1166 (1983) (No. 82-857). Private appellees went so far as to

characterize this argument as “frivolous” and “without merit.”
Intervenor-Appellees Motion to Affirm at 31, 33, Busbee (No. 82-
857) ("It ignores the plain language of the statute, the
legislative history of the provigion, [and] the decisions of this
Court.”)
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for minority voters, but was instead as broad as the
constitutional purpose standard.®0 After all, the Supreme Court
had made clear that summary affirmances “prevent lower courts
from coming to opposite conclusions on the precise issues
presented and necessarily decided by those actions.”6l Thus,
Busbee bound the Section 5 trial courts and the Department of
Justice when dealing with comparable voting changes to reject the
theory of retrogressive intent.

In 1987, the Supreme Court agreed to hear a case where a
jurisdiction presented an “intent to retrogress” theory in City

of Pleasant Grove v. United States.®2 The factual context in

60 The purpose prong of Section 5 was also key in the
Supreme Court’s decision in the Port Arthur, Texas, annexation
case. City of Port Arthur v. United States, 459 U.S. 159 (1982),
aff’g 517 F. Supp. 987 (D.D.C. 1981). The City of Port Arthur,
Texas had unsuccessfully sought preclearance of a series of
annexations and consolidations, agreeing to switch from its at-
large system to a series of mixed plans that nevertheless still
diluted African American voting strength. 517 F. Supp. at 992-
1008. The trial court found that the city’s choices of election
methods at each stage were made with discriminatory intent. Id.
at 991, 1011. By the time the city’s appeal reached the Supreme
Court, the key remaining issue was whether Port Arthur could
retain a majority vote reguirement for three at-large seats in a
mixed election plan adopted in an effort to settle the case. 459
U.S. at 164-65. Because the runoff requirement had initially
been adopted with a discriminatory purpose and retained a
dilutive effect, the Court decided that the discriminatory impact
of the annexations and consolidations had been insufficiently
neutralized and was not entitled to preclearance. Id. at 161-62;
see also Blumstein, supra note 40, at 688; Pamela S. Karlan &
Peyton McCrary, Without Fear and Without Research: Abigail
Thernstrom on the Voting Rights Act, 4 J.L. & Pol. 751, 767-70
(1988) .

61 Mandel v. Bradley, 432 U.S. 173, 176 (1977).

62 479 U.S. 462 (1987).
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this case was unusual. Pleasant Grove, Alabama, a virtually all-
white city near Birmingham in industrial Jeffexrson County, sought
preclearance of a series of annexations. Its refusal to annex
nearby black population concentrations was part of what the trial
court called “an astounding pattern of racial exclusion and
discrimination in all phases of Pleasant Grove life,” and as a
result, the city had remained an “all-white enclave in an
otherwise racially mixed area of Alabama.”®? The annexations at
issue provided further evidence of racial discrimination in the
city's annexation policy.®4

The city claimed that there could be no retrogressive effect
to its annexation policies because there were no black people in
the city, and thus no one whose voting strength could be
worsened.®5 The Pleasant Grove majority rejected this view,

pointing out that “Section 5 looks not only to the present

63 City of Pleasant Grove v. United States, 568 F. Supp.
1455, 1456 (D.D.C. 1983) (denying plaintiff’s motion for summary
judgment); see also City of Pleasant Grove v. United States, 623
F. Supp. 782, 784, 787-88 (D.D.C. 1985) (denying preclearance of
the annexations), aff’d 479 U.S. 462 (1987).

64 The evidence of intentional discrimination was so strong,
noted the Supreme Court, that "even if the burden of proving
discrimination was on the United States, the [trial] court 'would
have had no difficulty in finding that the annexation policy of
Pleasant Grove is, by design, racially discriminatory in
violation of the Voting Rights Act.'" C(ity of Pleasant Grove,
479 U.S. at 467 (quoting 623 F. Supp. at 788 n. 30).

65 Id. at 470-71. The dissenters also adopted this view.
Id. at 475-76 {(Powell, J., dissenting); see also Thernstrom,
supra note 23, at 156 ("It is difficult to see how black voting
rights had been abridged by the boundary change, since Pleasant
Grove had no black voters to begin with.").
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effects of changes, but to their future effects as well,” adding
that the purpose reguirement also applied to “anticipated as well
as present circumstances.”66 The city also argued that proof of
discriminatory intent without proof of discriminatory effect was
insufficient to deny preclearance. The trial court gave short
shrift to that argument.67 The Supreme Court agreed: “Congress
plainly intended that a voting practice not be precleared unless
both discriminatory purpose and effect are absent.”68

Pleasant Grove also argued that the purpose requirement of
Section 5 was limited to retrogressive intent. In dissenting,
Justice Lewis Powell, joined by Chief Justice William Rehnquist
and Justice Sandra Day O‘Connor, agreed: “[Flor a city to have a
discriminatory purpose within the meaning of the Voting Rights
Act, it must intend its action to have a retrogressive effect on

the voting rights of blacks.”6? The majority of the Court,

66 479 U.S. at 471. The dissent by Justice Powell rejected
this interpretation as “purely speculative.” Id. at 472 (Powell,
J., dissenting).

67 See City of Pleasant Grove, 623 F. Supp. 782, 788 (D.D.C.
1985) (“[Tlhe city has wholly failed to carry its burden of
establishing that its annexation policy does not have the purpose
of denying or abridging the right to vote on account of color”);
City of Pleasant Grove, 568 F. Supp. at 1460 (holding that
annexations are not entitled to preclearance “if there is a
discriminatory purpose irrespective of whether or not there is
also a discriminatory effect”).

68 479 U.S. at 469 (quoting City of Rome v. United States,
446 U.S. 156, 172 (1980)).

69 Id. at 474 (Powell, J., dissenting). For this
proposition, Justice Powell relied on his majority opinion in
City of Lockhart v. United States, 460 U.S. 125, 134 (1983)
(discussing Beer, 425 U.S. at 141), although discriminatory

22



121

however, observed that it had rejected such reasoning since the
City of Richmond case. A change motivated by a racially
discriminatory purpose "has no legitimacy under our Constitution
or under the statute," the Court had ruled then, "whatever its
actual effect may have been or may be."70 1In light of the
outcome in Bossier II a dozen years later, it is ironic that
Justice Scalia joined the majority opinion in Pleasant Grove, and
thus rejected the retrogressive intent theory in favor of the
constitutional purpose standard used in previous Section 5
cases.’1

E. The “Clear Violation of Section 2" Rule

In 1980, the Supreme Court ruled in City of Mobile v.
Bolden,72 a Fourteenth Amendment challenge to that city's use of
at-large elections, that plaintiffs must prove not only that the

at-large system has a discriminatory effect due to racially

purpose was not even an issue at the Supreme Court in either Beer
or Lockhart.

70 Id. at 471 n. 11 (quoting City of Richmond v. United
States, 422 U.S. 358, 378-79 (1975)) (emphasis added).
71

Justice Scalia appeared to treat the Section 5 and
constitutional purpose standards as synonymous at least as late
as 1991. 1In his dissenting opinion in a Louisiana judicial
election case, Chisom v. Roemer, 501 U.S. 380, 416 (1991), he
observed that Section 5 “is a means of asgsuring in advance the
absence of all illegality, not only that which vioclates the
Voting Rights Act but that which violates the Constitution as
well.” He added that “intentional discrimination . . . whatever
ite form, is constitutionally prohibited, and the preclearance
provision of § 5 gives the Government a method by which to
prevent that.” 501 U.S. at 416-17 (8calia, J., dissenting).

72 446 U.S. 55 (1980).
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polarized voting, but alsc that it was adopted or maintained for
the purpose of diluting minority voting strength.’3 The Court
remanded the case, and a companion suit challenging at-large
school board elections in Mobile County, for a new trial on the
intent question. The plaintiffs prevailed under the intent
standard after demonstrating that a racial purpose lay behind
shifts to at-large elections in 1876 and 1911.74

In the view of many observers, the Mobile decision was
inconsistent with the intent of Congress when it adopted and
expanded the Voting Rights Act in 1965, 1970, and 1975. A
substantial majority in both houses revised Section 2 of the
Voting Rights Act in 1982 to outlaw election methods that result
in diluting minority voting strength without requiring a judicilal

finding of discriminatory intent.’5 1In creating a new statutory

73 Id. at 66-70. Although supported by only a plurality,
Justice Potter Stewart’s opinion was the prevailing view on the
Court. Not only did the opinion require proof of intent, but it
appeared to require a more difficult standard for inferring
racial purpose through circumstantial evidence. The Fifth
Circuit Court of Appeals had anticipated the intent requirement
in Nevett v. Sides, 571 F.2d 209 (5th Cir. 1978); Bolden v. City
of Mobile, 571 F.2d 238 (5th Cir. 1978); Blacks United for
Lasting Leadership v. City of Shreveport, 571 F.2d 248 (5th Cir.
1978); and Thomasville Branch of NAACP v. Thomas County, 571 F.2d
257 (5th Cir. 1978). See O’'Rourke, supra note 37, at 56-57.

74 Bolden v. City of Mobile, 542 F. Supp. 1050 (S.D. Ala.
1982); Brown v. Bd. of Sch. Comm’rs, 542 F. Supp. 1078 (S.D. Ala.
1982); see also Peyton McCrary, History in the Courts: The
Significance of City of Mobile v. Bolden, in Minority Vote
Dilution, supra note 27, at 47-63 (summarizing the testimony in
both cases).

75 See, e.g., Armand Derfner, Vote Dilution and the Voting

Rights Act Amendments of 1982, in Minority Vote Dilution, supra
note 27, at 145, 148-49, 151-63 (describing the 1982 revisions to
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means of attacking minority vote dilution, Congress cited the
"totality of circumstances" test of White and Zimmer as the
evidentiary standard to be used in applying the Section 2 results
test. Vote-dilution cases previously decided under the
Fourteenth Amendment would henceforth be tried under the new
statutory standard.”’6

Congress did not at the same time revise the language of

Section 5.77 The legislative history provides some evidence that
Congress believed an objection would be required where the voting
change would violate the new Section 2 results standard.
According to the 1982 Senate report:

In light of the amendment to section 2, it is intended that
a section 5 objection also follow if a new voting procedure

itself so discriminates as to violate section 2.78

Section 2); Parker, supra note 35, at 746-64. Thomas M. Boyd &
Stephen J. Markman, The 1982 Amendments to the Voting Rights Act:
A Legislative History, 40 Wash. & Lee L. Rev. 1347 (1983),
provides the most detailed account of the legislative actions and
that led to the passage of the 1982 amendments.

76 Laughlin McDonald, The Quiet Revolution in Minority
Voting Rights, 42 Vand. L. Rev. 1249, 1265 (1%89); Blacksher &
Menefee, supra note 35, at 31-32.

77 In Bossier I, Justice O'Connor, writing for the majority,
treats this fact as dispositive evidence that Congress did not
intend that preclearance be denied when a voting change would

violate Section 2: '"Congress, among other things, renewed § 5
but did so without changing its applicable standard." 520 U.S.
at 484.

78 S. Rep. No. 417, 97th Cong. 12 n.31 (1982). But see
Bossier I, 520 U.S. at 484 (dismissing the significance of this
expression of intent from the Senate Report: "We doubt that

Congress would depart from the settled interpretation of § 5 and
impose a demonstrably greater burden on the jurisdictions covered
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Democratic Senator Edward Kennedy and Republican Representative
James Sensenbrenner, two key sponsors of the revised statute,
each pointed to this language in the Senate Report during floor
debates, interpreting it to mean that changes which violated
Section 2 would now be objectionable under Section 5 as well.79
Democratic Representative Don Edwards, who chaired the
subcommittee charged with drafting the House bill and sponsored
the final version of the revised Act, concurred in this view.80
Nor did congressional opponents of the 1982 amendments dispute

this view.81

by 8 5 . . . by dropping a footnote in a Senate Report instead of
amending the statute itself.")

79 128 Cong. Rec. 87095 (daily ed. June 18, 1982) (remarks
of Sen. Kennedy); id. H3841 (June 23, 1982) (remarks of Rep.
Sensenbrenner). The majority in Bossier I ignores all evidence
on this issue in the Congressional Record. 520 U.S. 471, 484
(1997) .

80 128 Cong. Rec. H3840-41 (June 23, 1982) (remarks of Rep.
Edwards) .

81 Mark Haddad, Note, Getting Results Under Section 5 of the
Voting Rights Act, 99 Yale L.J. 139, 150 (1984). However, two

Georgia congressmen from metropolitan Atlanta, Wyche Fowler and
Elliott Levitas, asked Chairman Edwards during floor debate--
without referring in any way to the revised Section 2--whether
Section 5 had been revised in any way in the new bill, and he
replied that it had not. 128 Cong. Rec. H3845-45 (June 23, 1982)
(remarks of Rep. Edwards). The most plausible reading of this
colloguy is that Rep. Edwards believed he was responding to a
question about the language of Section 5 itself, which had not
changed, rather than to the standard by which Section 5 was to be
implemented under the revised Act. Moreover, it is hard to
disagree with the cbservation of Laughlin McDonald, Racial
Fairness--Why Shouldn't It Apply to Section 5 of the Voting
Rights Act?, 21 Stet. L. Rev. 847, 863 (1992), that "to the
extent that there is a conflict between the Senate Report and the
statements of key sponsors of the bill (Senator Kennedy and
Representative Sensenbrenner} on the one hand, and the colloquies
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In 1985, the Department of Justice proposed the first
revision of its Section 5 guidelines following the 1982
amendments.82 Ag finally adopted, a new provision required that
preclearance be withheld where “a bar to implementation of the
change is necessary to prevent a clear violation of amended
Section 2.783 This new test was relatively short-lived, however;
a decade later, the Supreme Court determined in Bossier I that
preclearance could not be denied simply because the proposed
change would clearly violate Section 2.84 Nor was the new

Section 2 test often the sole basis of an objection; the two

by Representatives Fowler and Levitas on the other, the former
clearly takes precedence over the latter."

82 A proposed revision was published for comments on May 6,
1985. Procedures for the Administration of Section 5 of the
Voting Rights Act of 1965, 50 Fed. Reg. 19,122 {(proposed May 6,
1985) . Oversight hearings were then held on the proposed
guidelines. Proposed Changes to Regulations Governing Section 5
of the Voting Rights Act: Hearing Before the Subcomm. on Civil
and Constitutional Rights of the House Comm. on the Judiciary,
99th Cong. (1985) [hereinafter Oversight Hearings]. Comments
were received from 120 persons or organizations, and the final
version was published at 52 Fed. Reg. 490 (Jan. 6, 1987).

83 Criticism in the oversight hearings focused on the
Department’s policy that, in applying the new basis for objecting
to voting changes, the burden of proof for determining whether
the new voting procedure would "clearly" violate Section 2 lay
with the Department, not the submitting jurisdiction. Oversight
Hearings, supra note 80, at 49, 149-53, 167-71. On the other
hand, two academic critics, Professors Timothy O’Rourke and
Katherine Butler, contended that the legislative history of the
1982 Act provided an insufficient basis for incorporating Section
2 in a Section 5 analysis at all, even with the Department
bearing the burden of proof. Id. at 35-38, 63, 69-75.

84 Bossier I, 520 U.S. at 474, 485.
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principal reasons for objecting to voting changes continued to be

retrogressive effect and unconstitutional purpose.85
II. Changing Patterns of Purpose and Effect

A. The Research Design

The central focus of the empirical research reported in Part
II is to assess the legal basis asserted for objections by the
Department of Justice between 1965 and the end of 1999.86
The data we examine are 996 letters interposing objections to
voting changes in jurisdictions covered by the preclearance

requirements of the Act.87 Where a single letter included

85 We base this observation on our own quantitative
findings, presented below, but see also Posner, supra note 9, at
84 (contending, for example, that in the 1990s, "only one
[redistricting] objection relied exclusively on Section 2").

86 For the discussion of legal standards in the current
guidelines, see 28 C.F.R. pt. 51, especially 28 C.F.R. §§ 51.52,
28 C.F.R. 8§ .54-61. These legal standards were first set forth
in the Department’s guidelines for administering the Act.
Revision of Procedures for Administration of Section 5 of the
Voting Rights Act of 1965, 52 Fed. Reg. 486 (Jan. 6, 1987).

87 As we noted at the outset, these objection letters,
unlike court opinions regarding preclearance, do not set forth
the full body of evidence on which the Department relies in
wmaking each decision, and thus do not provide a basis for
evaluating the accuracy of the Department’s fact-finding. We are
not attempting to assess the accuracy of the Department’s
decision-making; we merely seek to identify the legal thecry on
which each objection was based. The objection letters, which
typically reflect the involvement of numerous analysts,
reviewers, and decision makers, are not always models of clarity
in explanation, especially in the early 1970s. Our analysis of
the legal basis asserted in each letter is guided by the
Department’s Section 5 guidelines, the briefs filed by the
parties in Section 5 declaratory judgment actions, and by the
Section 5 case law discussed in Part I. The coding scheme was
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objections to changes affecting more than one governing body
(e.g., both school board and county commission in the same
jurisdiction, or both state house and state senate redistricting
plans), we have treated this as two objections. On the other
hand, if a letter itemized objections to several different
features of a proposed change {(e.g., objections to the use of at-
large elections, a numbered post requirement, staggered terms,
and a majority vote requirement for a city council), we treated
this as a single objection where only a single governing body was
involved. 88

We divided voting changes inte five basic groups: 1) ballot
access; 2) at-large elections and multi-member districts; 3)
enhancing devices; 4) redistrictings; 5) annexations and

consolidations (see Table 1).89 oOften a letter included

initially devised by Dr. McCrary. It was first implemented by
Mr. Seaman; Dr. McCrary then reviewed Mr. Seaman’s coding
decisions; the final decision on each assessment was the
responsibility of Dr. McCrary. Our coding decisions were,
inevitably, based on textual interpretation. We believe that
although knowledgeable observers might disagree occasionally with
our coding of individual objections, the patterns we identify are
beyond reasonable dispute.

88 We are guided in this process by the "Complete Listing of
Objections Pursuant to Section 5 of the Voting Rights Act of
1965, " now avallable on the Voting Section's website. The
observations in this document are objection letters, which
sometimes include two or even three governing bodies.

8% We began with a larger number of initial categories, in
order to determine whether specific change types displayed
unusual patetrns over time. Because that proved not to be the
case, we aggregated the data for clarity of presentation. For
example, requirements for numbered places, runoffs, and staggered
terms, as well as changes in the size of the governing body and
changes from appointive to elective procedures (or vice versa)
were all tallied separately, but were eventually collapsed into
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objections to more than one type of change, such as a decision to
deny preclearance to both at-large elections and the use of
numbered posts.90 When delineating the types of change that most
frequently brought objections, the Department focuses on change
types rather than decisions to object.?l Because we are trying
to assess the legal basis for objections, on the other hand, the
observations in our tables are the number of times the Department

interposed an objection, except that where more than one

the category "enhancing devices." The category "annexations"
includes deannexations and consolidations between local
jurisdictions. We put into the "ballot access" category all
changes related to registration or voting, candidate
qualification requirements, or the timing of referenda,
primaries, or other elections. The "at-large election" category
includes multimember districts, as well as the use of at-large
seats, in mixed plans.

90 For the period since January 1, 1980, these changes are
identified in the Department’s Submission Tracking and Processing
System (STAPS). STAPS is a database used to track the thousands

of submissions (containing tens of thousands of changes) that the
Department receives annually, and provides, among other things,
data on each voting change submitted and the type of
determination made. We have utilized STAPS only for help in
locating files.

21 See, e.g., Attachments to the Statement of William
Bradford Reynolds, Assistant Attorney General, Civil Rights
Division (Attachment E-2: Number of Changes to Which Objections
Have Been Interposed by Type and Year from 1965 - December 31,
1981), reprinted in Hearings on the Voting Rights Act Before the
Senate Subcommittee on the Constitution of the Committee on the
Judiciary, 97th Cong. 1784 (1982) (listing objections to 695
changes resulting from 414 objections, according to Attachments
D-1 and D-2, id. at 1746-82). Attachment C-2 (Number of Changes
Submitted and Reviewed . . . by Type and Year from 1965 -
December 31, 1981), lists 39,837 changes submitted for the same
period. Id. at 1744-45. Thus, during this period, objections
were interposed to only 1.7 percent of all changes submitted for
preclearance.
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governing body is affected by the denial of preclearance, we
count each governing body as a separate observation. 92

We did not code an objection as one based on purpose unless
the letter cited at least some specific evidence of the sort set
forth by the Supreme Court in Village of Arlington Heights v.
Metropolitan Housing Corporation.?3 Where the letter referred to
the exclusion of minority group members from the decision-making
process, the refusal to accommodate requests from the minority
community, the awareness by decision-makers that the adopted
change would have a racially discriminatory effect, the departure
from standard decision-making procedures or criteria, or the use
of pretextual arguments to justify the change, we took that as

evidence that the cbjection was based on purpose.®4 This was

92 Our count is 1,074 objecticns to specific governing
bodies from 1965 through 1999.

93 429 U.S. 252, 265-66 (1977). In our view, Arlington
Heights codified the standards employed in previous equal
protection cases involving voting, beginning with Smith v. Paris,
257 F. Supp. 901 (M.D. Ala. 1966), modified and aff'd, 386 F.2d
979 (5th Cixr. 1967).

94 This is consistent with the Department's approach. See
28 C.F.R. § 51.57 (2004); see also Posner, supra note 9, at 100-
01. There is in most objection letters "boilerplate" language
setting forth the legal burden of the jurisdiction to show that a
change has neither the purpose nor the effect of discriminating
on the basis of race. Because such language was included in the
vast majority of letters, regardless of the actual basis for the
objection, we do not view such language as substantively
significant.
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especially clear where the letter indicated reliance on court
decisions based in part on intent.®5

The “effect” prong of Section 5 was also understood as
synonymous with the constitutional effect requirement before
1976, when the Supreme Court distinguished between the
constitutional definition of effect and discriminatory effect
under Section 5 - defined as retrogressive effect - in Beer v.
United States.?® We coded objections as based on a retrogression
standard when the Beer definition was satisfied, both before and
after the Supreme Court decision in that case.?7 Where the
letter made clear that the objection was based on the change's
discriminatory effect--before Beer--but the effect did not appear
retrogressive, we coded it as simply an effect objection.?8
95 Key purpose-based decisions in Section 5 declaratory
judgment actions included Wilkes County v. United Stateg, 450 F.
Supp. 1171 (D.D.C. 1978), aff’d mem., 439 U.S. 999 (1978), and
Busbee v. Smith, 549 F. Supp. 494 (D.D.C. 1982), aff’'d mem., 459
U.S. 1166 (1982); also key were a Fourteenth Amendment
redistricting case, Rybicki v. State Board of Elections, 574 F.
Supp. 1082 (1982), and a Section 2 decision based in part on the

purpose standard, Garza v. County of Los Angeles, 756 F. Supp.
1298 (C.D. Cal., 1990), aff’d, 9218 F.2d 763 (9th Cir. 1990).

96 425 U.8. 130, 140-42 (1976); see also 28 C.F.R. §
51.54(a) (2004).

97 We recognize that this approach may seem ahistorical, by
classifying pre-Beer objections on a basis that the Department
could not have had in mind (because the retrogression standard
did not yet exist), but applying consistent definitions for the
entire period from 1968 through 1999 reqguired this practice.

98 A special problem arises where there is no clear
benchmark for comparing the new plan. See 28 C.F.R. §
51.54(b) (4) (2004) (“Where at the time of submission . . . there
exists no other lawful practice or procedure for use as a
benchmark (e.g., where a newly incorporated college district
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Some changes we viewed as per se retrogressive for purposes
of this analysis. For example, all changes from single member
districts to at-large elections would necessarily be
retrogressive, assuming there was evidence of racially polarized
voting.9? Changes from straight at-large elections to a numbered
place or residency district requirement, from a plurality rule to
a majority vote requirement, and from concurrent to staggered
terms were also treated as retrogressive. Annexations,
deannexations, or consolidations were necessarily retrogressive
as well, if objectionable, but could be precleared where
accompanied by a fairly drawn district election plan.100

In the 1980g, after Congress amended Section 2 of the Act to
create a statutory results test, the Department revised its
guidelines to require objections where the new practice at issue

would clearly violate the new results test.l0l Where objection

selects a method of election) the Attorney General’s preclearance
determination will necessarily center on whether the submitted
change was designed or adopted for the purpose of discriminating
against members of racial or language minority groups.”).

99 Recall that we are not assessing the accuracy of the
Department's fact-finding, but rather the legal basis for the
objection.

100 28 C.F.R. § 51.61(c) (2004) (following City of Richmond
v. United States, 422 U.S. 358 (1975)).

101 Revision of Procedures for Administration of Section 5
of the Voting Rights Act of 1965, 52 Fed. Reg. 486 (Jan. 6, 1987)
(codified at 28 C.F.R. § 51.55(b) (2) (2004}) {(barring
implementation of any voting change that would constitute “a
clear violation of amended Section 2"); see also supra Part I.G.
Even before the 1987 revision of the Guidelines, some objections
to redistricting plans were based on this reasoning. See, e.g.,
U.S. Dep’t of Justice, Objection Letter to Oktibbeha County,
Mississippi (June 17, 1983}); U.S. Dep’t of Justice, Objection
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letters specifically used language referring to a “clear
viclation of Secticn 2,” we identified this as a third type of
Section 5 effects test.l102 The Department's letter often
provided evidence of racial purpose as well as retrogressive
effect or a clear violation of Section 2; where that was true, we
coded the objection as having two legal bases (both purpose and
effect) .

On occasion, voting changes were found objectionable because
they would violate the minority language protections of the
Act.103 Finally, some objections were based on the failure of
the submitting authority to provide the information necessgary to
determine whether the change was entitled to preclearance. Thesge

were considered technical objections, and the change was often

Letter to Amite County, Misgsissippi (June 6, 1983); U.S. Dep’t of
Justice, Objection Letter to Copiah County, Mississippi (April
11, 1983).

102 In Reno v. Bossier Parish School Board, 520 U.S. 471
(1997), the Supreme Court ruled that this was an improper basis
for objections. See supra text accompanying notes 77-83. In
some cases, language in the objection letters referencing Section
2 this language appeared to be no more than "boilerplate,”
restating the requirements of 28 C.F.R. § 51.55(b) (2). Initially
we were inclined to view this language as substantively
insignificant, as we did with similar boilerplate references to
the Section 5 purpose requirement. See supra note 94.
Discussions with present and former Voting Section attorneys
persuaded us, however, that this boilerplate language was used
only when the fact that the proposed plan would clearly violate
Section 2 played at least some role in the decision to object.
Consequently, we coded all letters that referred to Section 2 of
the Act as falling under this category.

103 28 C.F.R. § 51.55(a) (2004).
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precleared once the jurisdiction supplied the necessary

evidence.104

B. The Changing Legal Basis of Objections

To grasp the larger patterns at work in the Department's
objection decisions, a few simple guantitative observations are
necessary. Table 1 (see Appendix) summarizes the types of voting
changes to which objections have been interposed, by decade. The
percentage of objections for each category was relatively stable
over time, except that at-large elections and enhancing devices
accounted for a much higher proportion of objectionable changes
in the first decade (1968-1979) than subsequently, and objections
to districting plans were proporticnally lower in the first
decade and higher thereafter.105

During the 1970s, at-large elections and enhancing devices
together were denied preclearance 292 times, 59 percent of all
objectionable changes, but only 86 redistricting plans (17
percent) were the subject of objections (see Table 1). By the
19808, the picture presented by Table 1 is more mixed: the
Department interposed objections to 150 at-large election plans
and enhancing devices ({35 percent of cbjecticnable changes) and
denied preclearance to 165 redistricting plans (38 percent). 1In

the 1990s, at-large elections and enhancing devices were the

104 Id. §§ 51.40, 51.52(c).

105 Note that the data presented in Table 1 are the number
of change types to which objections were interposed, and are
somewhat more numerous than objection decisions (the data
presented in Table 2).
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subject of objections only 104 times, 26 percent of objectionable
changes, but the Department denied preclearance to a striking 209
redistricting plans (52 percent)--over half of all changes to
which objections were interposed (see Table 1). The increasing
proportion of cobjections due to redistricting plans was, to some
extent, a direct consequence of the decline in the number of at-
large systems resulting from earlier Departmental objectiocns.

The most striking characteristic of our findings regarding
the legal basis of the Department's decisions to object (see
Table 2) is the consistent increase over time of objections based
on the purpose prong of Section 5, and the consistent decline of
objections based on retrogression. During the 1970s the
Department rarely cited intent in its objection letters. We
identified only 9 cbjections (just two percent) as based entirely
on purpose, and only 22 more (six percent) were based on a
combination of intent and retrogressive effect. The vast
majority of the objections (297, or 77 percent) were based on
retrogression.106

The high percentage of objections attributed to the
retrogression standard in the 1970s is, to some extent, an

artifact of our need to apply a consistent coding scheme for all

106 A small number fell into the category of a technical
objection, where the jurisdiction failed to supply the
information required by the Department's guidelines, making a
proper assessment of the change impossible. Although always
small in number, technical objections were more common in the
1970s and in the 1980s (four percent), but virtually disappeared
by the 19%90s.
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letters between 1968 and 1999.107 Based on the need for
consistency, we treated all changes as retrogressive if they
satisfied the standard set forth in Beer v. United States.l108
Where the letter referred to the dilutive effect of a change that
did not, however, make matters worse for minority voters, we
classified the change as dilutive.l09 There were only 34 such
non-retrogressive but dilutive plans, 9 percent of the
redistricting cbjections in the 1970s.

By the 1980s, 83 objections (25 percent) were based entirely
on the intent requirement, and another 73 (22 percent) were seen
as both retrogressive and purposefully discriminatory. Only 146
objections (44 percent) relied on the retrogression standard
alone. A new basis for objecting was available in the 1980s,
when it was possible to object because the proposed change
presented a clear violation of the new Section 2 results test.

In our judgment, however, the Department only interposed two

107 See supra note 97.

108 425 U.S. 130 {1976). Based on our reading of the
letters, we think that before Beer the Department understood the
effect prong of Section 5 to be identical to the constitutional
effect standard.

109 The classic example would be the New Orleans
redistricting plan at issue in Beer, to which the Department had
objected under the effect standard. All non-retrogressive
changes seen by the Department as having an objectionable effect
were seen as dilutive; all objections in the ballot access
category were retrogressive.
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objections (one percent) on this basis alone in the 13880s, and
only 73 letters (22 percent) cited both purpose and Secticn 2.110

In the 1990s, fully 151 objections (43 percent) were based
on purpose alone. In contrast, retrogression alone was the basis
for only 73 objections {21 percent), and only six objectiocns
relied entirely on Section 2. Another 67 objections (19 percent)
relied on a combination of purpose and retrogression, and 41 (12
percent) on both purpose and the need to comply with Section 2.
Thus, the intent prong was involved in a remarkable 74 percent of
all objections in that decade. In contrast, a determination of
retrogressive effect was involved in only 40 percent of
objections in the 1990s and Section 2 in only 14 percent.

Looking just at cbjections to redistricting plans, we
observe similar patterns (see Table 3). Objections based on
purpose alone increased from 7 (11 percent) in the 1970s to 75
(46 percent) during the next decade, and 122 (58 percent) in the
1990s. The intent prong, in combination with retrogression, was
involved in only 5 redistricting objections in the 1970s, but
increased to 40 objections (24 percent) in the 1980s, sagging a
bit to 33 redistricting objections (16 percent) in the 1990s.
Although inconsequential in the 1980s, the combination of intent
and Section 2 concerns provided the basis for 30 objections (14
percent) of redistricting objections in the 1990s. The principal

difference between redistricting objections and objections as a

110 In both the 1980s and 1990s, the content of those
letters citing both purpose and Section 2 concerns suggested that
the purpose issue was usually the more important concern.
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whole was that a substantially lower proportion of redistricting
objections were based on retrogression than was case for
objections as a whole. In the 1970s, only 37 redistricting plans
(40 percent) were retrogressive (see Table 3), as compared with
297 (77 percent) for all objections (see Table 2). In the 1980s,
35 redistricting plans were rejected on retrogression grounds (21
percent), but retrogression was the basis for 146 objections (44
percent) for all change types (see Tables 2 and 3). In the
1990s, retrogression provided the basis for 20 redistricting
cbjections (only 10 percent), but 73 (21 percent) for all change
types (see Tables 2 and 3).

Thege results make clear that the likely effect of striking
down the Department's authority to object to voting changes when
they present a clear vioclation of Section 2 was inconsequential
(see Bossier I).111 on the other hand, the effect of redefining
purpose under Section 5 as extending only so far as an "intent to
retrogress" (see Bossier II) was potentially to reduce the number

of objections substantially from the level found in the 1990s.112
IITI. How the Supreme Court Transformed Section 5

A. The Bossier Parish Litigation: Procedural
History

The litigation used by the Supreme Court to reinterpret

Section 5 case law arose from the Department's objection to a

111 Bossier I, 520 U.S. at 485.

112 Bosgier II, 528 U.S. at 328.
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school board redistricting plan in Bossier Parish, Louisiana.
Louilsiana parishes elect their governing bodies, called police
juries, and their parish school boards as well, by districts
rather than at large.l13 1In the 1980s Bossier Parish used
different election plans for police jury and school board;
neither had a single black-majority district. 114 Although
blacks made up 20 percent of the parish population and 18 percent
of its voting age population, the school board had never elected
an African American.ll3 After the 1990 census, both bodies
displayed wide population disparities among their twelve single-
member districts and thus required redistricting.ll® The police
jury quilckly redistricted and secured preclearance of its plan.

Although the new plan had no black-majority districts, this

113 A police jury is a unit of local Louisiana government
similar to a county board of supervisors. See O'Quinn v.
Manuel, 773 F.2d 605, 606 n.1 (5th Cir. 1985) (discussing La.
Rev. Stat. Ann. § 33:1236). 1In 1968, the Louisiana legislature
authorized police juries and school boards to use at-large
elections for the first time. Following Allen v. State Board of
Elections, the Department of Justice objected to both enactments
and to numerous efforts by particular parishes to adopt at-large
elections. David Hunter, The Shameful Blight: The Survival of
Racial Discrimination in Voting in the South 148-49, 208-09
(1972) . McCrary, Bringing Egquality to Power: How the Federal
Courts Transformed the Electoral Structure of Southern Politics,
1960-19%0, 5 U. Pa. J. Const. L. 665, 671-73 (2003), provides
direct evidence that in the 1960s, Louisiana legislators saw at-
large elections as a key device for diluting African American
voting strength.

114 Bossier Parish Sch. Bd. v. Reno, 907 F. Supp. 434, 437
(D.D.C. 1995).

115 14.

116 Bossier I, 520 U.S. at 474.
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characteristic had also been true of the police jury plan in the
1980s and the change was thus not retrogressive. When the
Department precleared the police jury plan, it was not aware of
evidence potentially showing an intent to dilute minority voting
strength.117 However, it was aware that, unlike the school
board, the police jury had elected - and reelected - a black
candidate under the existing plan.ll8

The school board refused initially to adopt this plan, in
part because it did not appear to serve the interests of the
school board. The plan was drawn to protect incumbent members of
the police jury and would pit two sets of school board incumbents
against one another; the police jury plan also reflected that
body's functienal concerns such as road maintenance and drainage,
and would create several open districts.ll® It had an unusually
high deviation from population equality, and, as the dissenting

justices later pointed out, four districts “failed the standard

117 The parties in Bossier stipulated that the police jury
failed to provide the Department with information then available
to the parish, showing that two reasonably compact black-majority
districts could be drawn, and failed to inform the Department
that local black citizens had protested their exclusion from the
redistricting process. J.S. at 68a-69a, 76a, 82a-83a, 87a,
Bossier Parish I (Nos. 95-1455 and $5-1508).

118 907 F. Supp. 434, 437 (D.D.C. 1995). The district
included an air force base, whose largely white residents rarely
voted in local elections, so that blacks approached parity with
whites in voter turnout. Id.

119 Bossier II, 528 U.S. at 346-47 (Souter, J., concurring
in part and dissenting in part); see also Bogsier Parish Sch.
Bd., 907 F. Supp. 434, 458 (D.D.C. 1995) (Kessler, J., concurring
in part and dissenting in part); J.8. at 72a-73a, 102a, 1ll2a,
Bossier I (Nos. 95-1455 and 95-1508).
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measure of compactness used by the Board’s own cartographer."lzo
The school board engaged the same consultant to draw a separate
plan, anticipating the likely need to realign precinct
boundaries. In the meantime, local black leaders proposed an
alternative plan with two black-majority districts.l2l At that
point the school bocard put aside its reservations and adopted the
police jury plan, which it submitted for preclearance.122 on
August 30, 1993, the Department of Justice objected to the plan
because the plan was adopted with a discriminatory purpose and
posed a clear violation of Section 2.123

The school board then filed a Section 5 declaratory Jjudgment

action in the District of Columbia.l24 The three-judge panel

120 Bossier II, 528 U.S. at 347.

121 Id. at 247-48.

122 Id. at 349.

123 U.8. Dep’t of Justice, Objection to Bossier Parish

School Board, Louisiana (Aug. 30, 1993); see also U.S. Dep’t of
Justice, Letter to Bossier Parish Schocl Board (Dec. 20, 1993)
(declining to withdraw the objection). Justice Sandra Day
O'Connor, writing for the majority in Bossier I, 520 U.S. at 475-
76, observed that the Department’s objection letter “asserted
that the Board’s plan violated § 2 of the Act,” relying on 28
C.F.R. 51.55(b) {(2). This seems an incomplete characterization.
We read the objection letter as asgserting that the school boazrd
failed to demecnstrate that its redistricting plan was adopted
without a racially discriminatory purpose, largely because the
letter summarized at some length the background of the board’'s
decision in a manner suggesting an Arlington Heights analysis of
intent, and merely noted in a single sentence--a sentence that
could be characterized as "boilerplate" language in the
Department's objection letters--that the new plan also presented
a clear violation of Section 2.

124 Black leaders from Bossier Parish, represented by the
Lawyers’ Committee for Civil Rights Under Law, intervened in the
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precleared the plan by a 2-1 majority, with Judge Laurence
Silberman writing the opinion of the court.l25 The majority
opinion focused on the claim that a plan that clearly violates
Section 2 is not entitled to preclearance. The Court forcefully
rejected this interpretation of Section 5, treating the
Department's view of the Section 2 issue as evidence to support
the allegation--by now endorsed by the Supreme Court in Miller v.
Johnsonl26--that it sought to use Section 5 to maximize black
voting strength.127 Judge Gladys Kessler dissented, however,
asserting that under Arlington Heights the evidence in the case
“demonstrates convincingly that the Bossier School Board acted
with discriminatory purpose.”128 This judgment was later echoed

by the dissenters on the Supreme Court .129

lawsuit as defendants. Bossier Parish Sch. Bd., 207 F. Supp. at
436.

125 Id. at 450.
126 515 U.S. 900 (1995).
127 Bossier Parish Sch. Bd., 907 F. Supp. at 440-41, 444-45

449-50. Judge Silberman associated the Department's alleged
"maximization" policy with its application of Section 2, not the
purpose prong of Section 5.

128 Id. at 454 (Kessler, J., concurring in part and
dissenting in part) {(pointing out that the majority never even
cited Arlington Heights). The majority viewed the intent
evidence quite differently, in part because it treated much of
the factual evidence presented by the defendants as part of its
purpose case as relevant only to the Section 2 analysis. Id. at
445, 447-49.

129 In his dissenting opinion, Justice Souter observed that,
under the traditional Section 5 purpose analysis, the evidence
regarding the redistricting plan for the Bossier Parish School
Board "disqualifies it from § 5 preclearance." Bossier II, 528
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Although on appeal the Supreme Court vacated the lower court
decision and remanded for reconsideration, it agreed with the
lower court’s view of the effects prong.l30 writing for a 5-4
majority, Justice Sandra Day O'’Connor announced that preclearance
could not be denied to a voting change on the ground that the new
system would violate Section 2.131 In considering the purpose
prong of Section 5, however, Justice O'Connor introduced a theory
not previously advanced by the school board and not considered by
the trial court--the assertion by the dissenters rejected by the
majority in City of Pleasant Grove v. United States, 132 that
under Section 5 a purpose inquiry is restricted to the question
of retrogressive intent--that is, whether the change was designed
not merely to discriminate against minority voters but to make
matters worse for them.133

Oon this issue Bossier Parish took the same view of the

purpose prong as the United States and private intervenors.l34

U.S. at 356-57 (Souter, J., dissenting). "There is no reasonable
doubt on this record that the Board chose the Police Jury plan
for no other reason than to squelch requests to adopt the NAACP

plan or any other plan reflecting wminority voting strength." Id.
130 Bogsier I, 520 U.S. at 474.

131 Id. at 485.

132 479 U.S. 462 (1987).

133 Bossier I, 520 U.S. at 479.

134 See Brief of Appellee Bossier Parish at 10, Bossier T
(Nos. 95-1455 & 95-1508) (*[T]lhis Court, in just the past two

Terms, has already squarely rejected the notion that a Section 5
objection can be premised on any grounds other than an invidious
purpose or retrogressive effect.”)}, available at 1996 WL 531765;
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In fact, at oral argument the school board’s veteran attorney,
Michael Carvin, explicitly rejected the suggestion that, as one
justice put it, “the only purpose that is relevant under Section
5 is purpose to cause retrogression, as distinct from purpose to
discriminate by effecting a purposeful dilution.”135 cCarvin's
response was: “0Oh, no. No, not at all. I think that decision,
the Court’s decision in Richmond and Pleasant Grove has already
decided that issue.”136

Despite the fact that no previous court had ever restricted

the Section 5 purpose requirement in this way, the conservative

see also id. {(noting that the Court has “squarely held that a
Section 5 objection was warranted only if a redistricting change
is retrogressive or has a discriminatory purpose sufficient to
violate the Constitution” (emphases added)); Brief of Federal
Appellant at 35, Bossier I (Nos. 98-405 and 98-406)
(“Preclearance should be denied to a voting change when it is
known that the change will result in the unlawful dilution of
minority voting strength, regardless of whether the change was
instituted for a discriminatory purpose or had a retrogressive
effect.”), available at 1996 WL 439256. In fact, the
“retrogressive intent” argument that the five-justice majority
found so persuasive in Bossier II was advanced only in a petition
to file a late amicus curiae brief on behalf of several covered
counties in Texas in Bossier I. See Motion for Counties to File
Brief Amicus Curiae at 3, Bossier I (Nos. 98-405 and 98-406)
(arguing that Section 5 is limited “to only those circumstances
in which the purpose or effect of the change is to cause a
retrogression in the electoral position of minority voters”),
available at 1997 WL 143493.

135 See Oral Argument at 30, Bossier I (Nos. 95-1455, 95-
1508), available at 1996 WL 718469.

136 Id. at 30-31. As Carvin pointed out, since the parties
stipulated that the plan was not retrogressive, “you can
obviously assume that they didn’t have the purpose to
retrogress,” and had the purpose issue been restricted to intent
to retrogress, the district court’s decision “would have been a
one-paragraph opinion.” Id. at 31.
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majority in Bossier I remanded the case in order for the trial
court to consider whether the evidence it had previously excluded
was relevant to determining whether the Bossier Parish school
board acted with an “intent to retrogress” in adopting its
redistricting plan.137 As Justice O'Connor put it ominously, “we
leave open for another day the question whether the § 5 purpose
inquiry ever extends beyond the search for retrogressive

intent.”138

B. The Legal Gymnasticsl39 of Bossier II

When the case returned to the Supreme Court on appeal,
Justice Antonin Scalia, writing for the same five-justice

majority, answered Justice O'Connor’s question with an emphatic

“No. ®
In light of the language of § 5 and our prior holding in
Beer, we hold that § 5 does not prohibit preclearance of a
redistricting plan enacted with a discriminatory but
nonretrogressive purpose.l40

137 Bossier I, 520 U.S. at 486.

138 Id. Justice O’Connor added that the lower court was to

determine as well whether the school board acted with a
“nonretrogressive, but nevertheless discriminatory, ‘purpose,’”
and whether such evidence was “relevant” to a Section 5 analysis.

139 See Bossier II, 528 U.S. at 371 (Souter, J., dissenting)
(using the term "gymnastic" to characterize the majority's effort

to reconcile its opinion in Bossier II with the majority opinion
in City of Pleasant Grove, 479 U.S. 462).

140 Id. at 341.
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Explaining how the conservative majority reached this remarkable
conclusion, which appears to us at odds with all previous court
interpretations of Section 5 since the inception of the Voting
Rights Act, requires careful attention to Justice Scalia‘s
language, the language of Section 5 of the Act, the language of
the Beer decision, and the context within which each of the above
was penned.
1. Misapplying Legislative History

Justice Scalia began with the key language in Section 5: a
covered jurisdiction has the burden of proving that the proposed
change “does not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race or
color.”14l Much of his analysis hinged on the definitions given
to the words “purpose” and “effect” in this sentence, as well as
to the meaning of the phrase “denying or abridging the right to
vote.” The starting point for Justice Scalia's analysis of the
text was, however, the definition attached to the word “effect”
in Beer.

Reasoning that § 5 must be read in light of its purpose of

“insur {ing] that no voting-procedure changes would be made

that would lead to a retrogression in the position of racial

minorities with respect to their effective exercise of the

electoral franchise,” we held [in Beer] that “a legislative

reapportionment that enhances the position of racial

minorities . . . can hardly have the ‘effect’ of diluting or
abridging the right to vote on account of race within the

meaning of Section 5.7142

141 Id. at 328 (quoting 42 U.S.C. § 1973c).
142 Id. at 329 (quoting Beer v. United States, 425 U.S. 130,
141 (1976)) .
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If the term “effect” means retrogression, as the Beer
majority had determined in 1976, then in Justice Scalia's view
the definition of “purpose” under Section 5 must also be tied to
the concept of retrogression because “we refuse to adopt a
construction that would attribute different meanings to the same
phrase [“denying or abridging”] in the same sentence, depending
on which object it is modifying.”143 Under this reading the
burden of the covered jurisdiction is to prove that: 1) the
change will not have a retrogressive effect; and 2) the change
was not adopted with the intent of achieving a retrogressive
effect.

Justice Scalia’s interpretation of the text of Section 5
hinges upon a word--retrogression--that does not appear in the
text of the statute at all, but was coined by the Beer majority
based on its reading of a congressional committee report.l44
This is an odd approach for a Justice who professes to disdain

legislative history, who “object[s] to [its] use . . . on

143 Id. (relying on Bankamerica Corp. v. United States, 462
U.S. 122, 129 {1983), which declined to give different meanings
to the phrase “other than” when it modified “banks” and “common
carriers” in the same clause). "Justice Scalia determines what
statutory text means by presuming authorship by an ideal drafter
who meets proper standards of style and grammar," points out
legal scholar William D. Popkin, and "his resort to intermnal
context in statutory interpretation has very little to do with
how people ordinarily use the language." Popkin, An "“Internal”
Critique of Justice Scalia’s Theory of Statutory Interpretion, 76
Minn. L. Rev. 1133, 1143 (1992).

la4 H. Rep. No. 94-106, at 60 (1975).
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principle,“145 and who believes that the Court should generally
ignore legislative history, except in the rare situation where
the statutory text is absurd on its face.l46 Justice Scalia has
strenuously dissented from the use of legislative committee
reports as valid evidence in interpreting statutes, 147 and has
even gone so far as to write separate concurring copinions with
the sole purpose of disavowing or disparaging legislative history
relied upon by the majority.148

The Beer majority’'s use of legislative history--on which

Justice Scalia relies in Bossier II--illustrates the sort of

145 Antonin Scalia, Common-Law Courts in a Civil-Law System:
The Role of United States Federal Courts in Interpreting the
Constitution and Laws, in A Matter of Interpretation: Federal
Courts and the Law 3, 31 (Amy Gutmann ed., 1997).

146 See William N. Eskridge, Jr., The New Textualism, 37
UCLA L. Rev. 621, 651 & n.116 (1990) (collecting cases where
Justice Scalia has objected to the use of legislative history).

147 See, e.g., Bank One Chi. N.A., v. Midwest Bank & Trust,
516 U.S. 264, 279-80 (Scalia, J., concurring in part and
dissenting in part); Conroy v. Aniskoff, 113 S. Ct. 1562, 1567
(1993) (Scalia, J., concurring) (stating that Court should not
have consulted legislative history once it concluded that statute
was unambiguous and unequivocal because "that i1s not merely a
waste of research time and ink; it is a false and disruptive
lesson in the law"); Thompson v. Thompson, 484 U.S. 174, 191-92
(1988) (Scalia, J., concurring) (“Committee reports, flooxr
speeches, and even colloquies between Congressmen . . are
frail substitutes for bicameral vote upon the text of a law and
its presentment to the President.”). Scalia‘s disdain for
committee reports even predates his appointment to the Supreme
Court. See Hirschey v. FERC, 777 F.2d 1, 7-8 (D.C. Cir. 1985)
(Scalia, J. concurring in the judgment) .

148 See Thomas W. Merrill, Textualism and the Future of the
Chevron Doctrine, 72 Wash. U. L. Q. 351, 365 (1994) (noting
“Justice Scalia’'s practice of refusing to join any part of
another Justice’s opinion that relies on legislative history”).
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behavior that crdinarily triggers Justice Scalia’s disdain. The
Court relied for its assessment of congressional intent on a
passage from the 1975 House Report,l49 a characterization of the
purpose of Section 5 reprinted verbatim from a little-known 1972
oversight committee report evaluating the preclearance review of
Mississippi’s voter reregistration program.l50 1In the
introducticon to the 1972 oversight report we are cautioned that
"[tlhe subcommittee has given detailed consideration to the
administration and enforcement of the Voting Rights Act in
Mississippi during 1971 when 26 counties in Mississippi undertook
to reregister voters," and as a result "[t]he observations and
conclusions contained within this report are based upon and
limited to that study."151 To us, this appears a slim basis for
an assessment of legislative intent in 1965, or later, as neither
this 1972 subcommittee nor any congressional committee in 1975
ever made a systematic investigation of the legislative history
of Section 5 as originally adopted or revised.

The idea that the 1965 Congress saw the preclearance
requirement as limited to retrogression strikes critics as
thoroughly counterintuitive. As Justice Breyer pointed out in
dissenting from Justice Scalia’s Bossier II analysis, there were

some jurisdictions in 1965 where "historical discrimination had

149 H. Rep. No. 94-106, at 60 (1975).

150 Enforcement of the Voting Rights Act of 1965 in
Mississippi: Hearing Before the Civil Rights Oversight Subcomm.
of the House Comm. on the Judiciary, 92nd Cong. 14 (1972).

151 Id. at iii (emphasis added).
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left the number of black voters at close to zero," and as a
result "retrogression would have proved virtually impossible
where § 5 was needed most."152 Ag an example he pointed to
Forrest County, Mississippi, where as of 1962 only one percent of
the black voting-age population was registered to vote, due to
the discriminatory application of the state's registration
requirements.153 When the Fifth Circuit Court of Appeals
enjoined the registrar from discriminatory processing of
registration applications, Justice Breyer observed, 154 the state
legislature enacted a "good moral character requirement," which
the Supreme Court characterized as "an open invitation to abuse
at the hands of voting officials."155 As Justice Breyer wryly
noted, this change *"would result in maintaining--though not, in
light of the absence of blacks from the Forrest County voting

rolls, 1in increasing--white political supremacy,"156 and thus,

152 Bossier II, 528 U.S. at 374 (Breyer, J., dissenting).

153 Id. at 374-75 (relying on United States v. Mississippi,
229 F. Supp. 925, 994, n. 86 (S.D. Miss. 1964) (dissenting
opinion), rev'd, 380 U.S. 128 (1965), and United States v. Lynd,
301 F.2d 818, 821 (5th Cir. 1972)).

154 Id. at 375 (citing Lynd, 301 F.2d at 821).
155 Id. (quoting South Carolina v. Katzenbach, 383 U.sS. 301,
313 (1966). To Justice Breyer, "[i]t seems obvious, then, that

if Mississippi had enacted its 'moral character' requirement in
1966 (after enactment of the Voting Rights Act), a court applying
§ 5 would have found 'the purpose . . . of denying or abridging
the right to vote on account of race,' even if Mississippi had
intended to permit, say, 0.4%, rather than 0.3%, of the black

voting age population of Forrest County to register." Id. at
376.
156 Id. at 375.
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under the majority's reading of the Section 5 purpose
requirement, an intentionally discriminatory change would have
been entitled to preclearance.

Both Justice Stevens and Justice Breyer emphasized that it
was not necessary to overrule Beer to retain the meaning attached
to the Section 5 purpose reguirement for the past guarter
century.157 Justice Stevens would have deferred to the reading
placed upon the language of the statute by the Department of
Justice, in which the term “purpose” refers, quite simply, to the
constitutional standard:

The reading above makes clear that there is no necessary

tension between the Beer majority’'s interpretation of the

word “effect” in § 5 and the Department’s consistent
interpretation of the word “purpose.” For even if
retrogression i1s an acceptable standard for identifyving
prohibited effects, that assumption does not justify an
interpretation of the word “purpose” that is at war with

both contreolling precedent and the plain meaning of the
statutory text.158

On the other hand, if Beer were wrongly decided, and thus
the novelty of defining discriminatory effect as limited to
retrogression were not an issue, then the conflicted syntax that
troubled Justice Scalia in Bossier II159 would not arise.
Justice Souter, a staunch advocate of stare decisis in

interpreting statutory language--‘“when statutory language is

157 Id. at 373-74.
158 Id. (Stevens, J., dissenting).
159 Id. at 329.
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construed it should stay construed”--flatly declared that "“Beer
was wrongly decided.”160
The Court was mistaken in Beer when it restricted the effect

prong of § 5 to retrogression, and the Court is even more
wrong today when it limits the clear text of § 5 to the

corresponding retrogressive purpose.l61

2. Misinterpreting the Purpose Prong

In our view, another major problem with Justice Scalia's
interpretation of the Section 5 purpose requirement is the
language from Beer that could only be referring to a second prong
of Section 5-the “purpose” prong plainly stated in the text of
the statute. An ameliorative change, according to Beer, “cannot
violate § 5 unless the new apportionment itself so discriminates

on the basis of race or color as to violate the Constitution.”162

160 See id. at 362-63 (Souter, J., dissenting) (“Although I
adhere to the strong policy of respecting precedent in statutory
interpretation and so would not reexamine Beer, that policy does
not demand that recognized error be compounded indefinitely, and
the Court‘s prior mistake about the meaning of the effects
requirement of § 5 should not be expanded by an even more
erroneous interpretation of the scope of the section’s purpose
prong.”)

161 Id. at 342; see also id. at 363 (Souter, J., dissenting)
(*But it is another thing entirely to ignore error in extending
discredited reasoning to previously unspoiled statutory
provisions . . . [as] the Court does in extending Beer from § 5
effects to § 5 purpose.")

162 425 U.S. 130, 141 (1976) (emphasis added).
Substantially the same wording is used at id. at 141 n.14: “It is
possible that a legislative reapportionment could be a
substantial improvement over its predecessor in terms of
lessening racial discrimination, and yet nonetheless continue so
to discriminate on the basis of race or color as to be
unconstitutional .”
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The United States argued in Bossier II that the phrasing of this
“unless” clause clearly meant that the purpose requirement under
Section 5 was the same as the intent standard under the
Fourteenth Amendment.l163 Justice Scalia rejected this view as “a
most implausible interpretation” on the grounds that “at the time
Beer was decided, it had not been established that discriminatory
purpose as well as discriminatory effect was necessary for a
constitutional violation.”164 He pointed out that the Court had
not yet decided Washington v. Davis,165 where the Court ruled
that evidence of discriminatory effect, without proof of
discriminatory intent, is insufficient to prove a constitutional
violation.166 Beer, Justice Scalia contended, cannot be
interpreted as “anticipating (without argument) that later

holding.”167

163 See, e.g., Brief for the Federal Appellant at 28-32,
Bossier II (Nos. 98-405 and 98-406); Reply Brief of the Federal
Appellant at 6-8, Bossier II (Nos. 98-405 and 98-406) .

164 Bossier IT, 528 U.S. at 337 (“If the statement in Beer
had meant what appellants suggest,”--that is, referring to a
Section 5 purpose requirement identical to the purpose standard
under the Equal Protection clause--it would “have been gutting
Beer’s holding,” because under the appellants’ interpretation “a
showing of discriminatory but nonretrogressive effect would have
been a constitutional violation and would, despite the holding of
Beer, have sufficed to deny preclearance.” Id. Contrary to
Justice Scalia's characterization, the appellants actually argued
that the “unlesg” clause in Beer referred to discriminatory but
nonretrogressive purpose, not dilutive effect.)

165 426 U.S. 229 (1976).

166 Id. Davis was decided less than three months later,
however, at the end of the term.

167 1d.
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In short, Justice Scalia contended that the Beer majority
had understood the constitutional standard for evaluating vote
dilution to be the standard set forth in White v. Regester, 168
which he characterized as a simple effects test not requiring
proof of discriminatory intent.l169 That interpretation seems to
us to contradict the Court’s view of this issue three years
earlier in Bossier I.170 As Justice O'Connor put it in 1997,
even if one assumes that the standard for proving a
constitutional violation at the time Beer was decided was a
simple dilutive effect test, "it is no longer valid today because
the applicable statutory and constitutional standards have

changed."17l

168 412 U.S. 755 (1973).

169 Bossier II, 528 U.S. at 337. The Court could hardly
have intended its reference to a constitutional violation to mean
that a voting change that was dilutive in effect under White v.
Regester-but not retrogressive--would be cbjecticnable under
Section 5, because in announcing the retrogression test, the Beer
majority made clear that the dilutive effect standard was
inapplicable in the Section 5 context.

170 Bossier I, 520 U.S at 481 (rejecting argument in Brief
for Federal Appellant at 36, Bogsier I (Nos. 98-405 and 98-406),
that the constitutional standard at the time Beer was decided was
the effect standard set forth in White v. Regester).

171 Id. at 481.
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Since 1980, a plaintiff bringing a constitutional vote
dilution challenge, whether under the Fourteenth or
Fifteenth Amendment, has been required to establish that the
State or political subdivision acted with a discriminatory

purpose. 172
Under this view, even if the “unless” clause in Beer did not
refer to discriminatory purpose in 1976, it had to be construed
as requiring evidence of discriminatory intent by 1980, when the
Supreme Court decided City of Mobile v. Bolden.l73

3. Misinterpreting City of Richmond

Justice Scalia conceded that the Supreme Court in the City
of Richmond case "did give the purpose prong of § 5 a broader
meaning than the effect prong, "174 but dismissed the significance
of this fact on the grounds that annexations are different from
other voting changes.l75 Effect was defined in such a way in the
annexation context, he argued, that the reduction of black voting
strength in the city from 52 percent to 42 percent was not to be
interpreted as violating Section 5: "[t]o hold otherwise would be
either to forbid all such annexations" or to permanently over-

represent African Americans in the enlarged city.176 'wWe

172 Id. at 481-82 (citing City of Mobile v. Bolden, 446 U.S.
55 (1980), and Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252 (1977)).

173 446 U.S. 55 (1980).

174 Bossier II, 528 U.S. at 330.

175 1d.

176 Id., guoting City of Richmond v. United States, 422 U.S.
358, 371 (1975). Nowhere does Justice Scalia mention that

preclearance of this reduction in black voting strength was
contingent on adoption of an election plan in the enlarged city
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refused, however, to impose a similar limitation on § 5's purpose
prong," he added.
Preclearance could be denied when the jurisdiction was

acting with the purpose of effecting a percentage reduction
in the black population, even though it could not be denied

when the jurisdiction's action merely had that effect.177
Here Justice Scalia characterized the purpose at issue in City of
Richmond as retrogressive intent.l78 In factual terms Richmond’s
purpose could ke described - accurately - as seeking to reduce
the black voting age population in the city under the existing
at-large system, but the Court did not characterize the purpose
issue under Section 5 as retrogressive intent when deciding the
case in 1975.179 It was another dozen years before the concept
of retrogressive intent was first articulated by the Supreme

Court--in a dissenting opinion that was soundly rejected by a six

that fairly reflected black voting strength within the new city
borders. 422 U.S. at 371-72. We view this contingency as a
critical aspect of the Court's reasoning in annexation cases.

177 Id. (citing City of Richmond, 422 U.S. at 378-79).

178 Id. at 331 {("The approved effect of the redistricting
[gic!] in Richmond, and the hypothetically disapproved purpose,
were both retrogressive. We found it necessary to make an
exception to normal retrogressive-effect principles, but not to
normal retrogressive-purpose principles, in order to permit
routine annexation.")

179 Even the concept of retrogressive effect did not exist
until a year later when Beer was decided. Recall Justice
Scalia's observation in another context that one cannot assume
that the Supreme Court in City of Richmond was "anticipating
(without argument) that latexr holding" in Beer. See Bossier II”,
528 U.S. at 337
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to three vote, including that of Justice Scalia himself --in City
of Pleasant Grove.l80

Instead, the majority in City of Richmond quite explicitly
characterized the Section 5 purpose standard as a constitutional
purpose standard, and the Court emphasized that this standard
extended beyond annexations to include other voting changes:

An official action, whether an annexation or otherwise,

taken for the purpose of discriminating against Negroes on
account of their race has no legitimacy at all under our

Constitution or under the statute.l81

In light of the Court's explicit statement that its holding was
not limited to annexations, we cannot agree with Justice Scalia's
dismissal of the Richmond Court's characterization of the Section
5 purpose standard as reflecting "nothing more than an ex
necessitate limitation upon the effect prong in the particular

context of annexation."182

180 479 U.S. 462 (1987). 1In his dissenting opinion in
Pleasant Grove, Justice Powell contended that for a jurisdiction
to have a discriminatory purpose under Section 5 "it must intend
its action to have a retrogressive effect on the voting rights of
blacks." Id. at 474. This view had the support of only two
other justices, however; the majority, including Justice Scalia,
denied preclearance under the purpose prong of Section 5.

181 422 U.S. 358, 378-79 (1975) (emphasis added). The Court
cited Gomillion v. Lightfoot, 364 U.S. 339, 347 (1960), as
sufficient justification for the authority of Congress to impose
such a purpose prong under Section 5.

182 Bosgier II, 528 U.S. at 330-31.
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4., Misconstruing Vote Denial

Even more problematic is the handling of vote denial in
Bossier II. After dismissing the Court's long-standing view that
the “unless” clause in Beer referred to discriminatory
purpose, 183  Justice Scalia offered a novel explanation of its
meaning:

A much more plausible explanation of the statement is that

it referred to a constituticonal vieclation other than vote

dilution -~ and, more specifically, a violation consisting of
a “denial” of the right to vote rather than an

vabridgement .” 184
It is difficult to see how a clause that specifically deals with
“an ameliorative new legislative apportionment”185 could possibly
be viewed as referring to vote denial, which was not even an
issue in the litigation, rather than vote dilution, which was the
case's central focus.

The retrogressive effect standard has consistently been
understood, since its creation in Beer, to apply to vote denial
as well as abridgement.86 For this reason it would be logical
to assume that--if the purpose prong of Section 5 is restricted

to retrogressive intent when assessing changes with a dilutive

183 See supra notes 41-42.
184 Id. at 337-38.
185 425 U.S. 130, 141 (1976) ("We conclude, therefore, that

such an ameliorative new legislative apportionment cannot violate
§ 5 unless the new apportionment itself so discriminates on the
basis of race or color as to violate the Constitution.™).

186 See, e.g., Motomura, supra note 17, at 204-05.
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potential, as the Court said in Bossier II--then it would have
the same definition when assessing changes with a potential for
vote denial.l87 Justice Scalia conceded that “in the context of
denial claims, no less than in the context of abridgement claims,
the antibacksliding rationale for § 5 (and its effect of avoiding
preservation of an even worse status quo) suggests that
retrogression should again be the criterion."188 He asserted
nevertheless that "arguably in that context the word ‘deny’
(unlike the word ‘abridge’) does not import a comparison with the
status quo,”189 as in the concept of retrogression under Section
5. As a result, he observes, implausibly we think: “our holding
today does not extend to violations consisting of an outright
‘denial’ of an individual‘s right to vote, as opposed to an
‘abridgement’ as in dilution cases.” 190 This implies, although
the Court did not expressly hold, that purpose means one thing
under Section 5 when reviewing ballot access changes and quite
another when reviewing changes in election methods or

redistricting plans.191

187 Bossier TII, 528 U.S. at 338.

188 Id.

189 Id.

150 Id. at 338 n.6.

191 Of course, such a reading would be at odds with Justice

Scalia's goal of promoting textual clarity by assigning the sawme
meaning to the words "purpose" and "effect" in Section 5.
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5. Minimizing the Purpose Requirement

The boldest stroke in Justice Scalia’s interpretation of the
disputed wording in Beer is his dismissal of its significance,
despite its quarter century of application, on the ground that it
is dictum, and thus not binding precedent.192

In any event, it is entirely clear that the statement in
Beer was pure dictum. The Government had made no contention
that the proposed reapportionment at issue was
unconstitutional. And though we have quoted the dictum in
subsequent cases, we have never actually applied it to deny

preclearance.193

Appellants in Bossier II had argued that defining the
Section 5 purpose standard as retrogressive intent would restrict
its application to rare instances in which covered jurisdictions

adopted a change with the intention of making minority voters

192 In fact, Justice Scalia has often explained away
language from prior decisions that he disagrees with by labeling
it as dictum. See, e.g., Sattazahn v. Pennsylvania, 537 U.S.
101, 113-14 (2002) (The statement [in Scott v. United States, 437

U.S. 82 (1978)] upon which the dissent relies . . . was nothing
more than dictum.”); Mickens v. Taylor, 535 U.S. 162, 172 n.3
(2002) (“To the extent the ‘mandates a reversal’ statement [in
Wood v. Georgia, 450 U.S. 261 (1981)] goes beyond the assertion
of mere jurisdiction to reverse, it is dictum.”); Kyllo v. United

States, 533 U.S. 27, 38 n.5 (2001) (describing a footnote in
California v. Ciraolo, 476 U.S. 207 (1996), as “second-hand
dictum”) .

193 Bossier II, 528 U.S. at 338 (citations omitted). We
find this claim difficult to square with the application of the
purpose standard after Beer by the Court itself (supra note 43),
and by the lower courts. For example, in Busbee v. Smith, 549 F.
Supp. 494 (D.D.C. 1982), aff’d mem., 459 U.S. 1166 (1983), the
Supreme Court summarily affirmed a lower court judgment that
relied entirely on the Beer "dictum" to find a discriminatory
(though nonretrogressive) purpose in the adoption of a Georgia
congressional redistricting plan.
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worse off than under the status quo, but were unsuccessful in
accomplishing that goal.l94
Nothing in the text, legislative history, or decisions of

this Court construing Section 5 suggests that the purpose
prong has such a trivial reach, limited to the case of the

incompetent retrogressor.195
Justice Scalia admitted that such instances of “malevolent
incompetence” would be rare, but *it [the "incompetent
retrogressor" exception] is enough to justify the separate
existence of the purpose prong in the statute.”196

Justice Scalia readily admitted that, as appellants had
contended, “our reading of § 5 would require the District Court
or Attorney General to preclear proposed voting changes with a
discriminatory effect or purpose, or even with both.”197

That strikes appellants as an inconceivable prospect

only because they refuse to accept the limited meaning

that we have said preclearance has in the vote-dilution

context. It does not represent approval of the voting

change; it is nothing more than a determination that

the voting change is no more dilutive than what it
replaces, and therefore . . . must be attacked through

the normal means of a § 2 action.198

194 Reply Brief for the Federal Appellant at 9, Bossier I
(Nos. 928-405 and 98-406) ;.

195 1d.

196 Bossier II, 528 U.S. at 331-32. Justice Scalia also

asserted that there would be additional instances in which the
retrogressive intent standard would present a harder threshold
for jurisdictions to meet than the retrogressive effect standard
- a view we find improbable.

197 Id. at 335.
198 Id. “As we have repeatedly noted,” writes Justice
Scalia, “in vote-dilution cases § 5 prevents nothing but
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To give the purpose prong the expansive reading advocated by the
United States, warned Justice Scalia, would “exacerbate the
‘substantial’ federalism costs that the preclearance procedure
already exacts,”19% and could well raise “concerns about § 5's
constituticnality.~200

We have always understood the "federalism costs" of Section
5 to be the requirement that all voting changes must secure
federal approval before being enforced, together with the fact
that in a preclearance review the burden of proof shifts to the
submitting jurisdiction. The Supreme Court determined in 1966
that these federalism costs were justified by the substantial
record of racial discrimination placed before the Congress when
it adopted the Voting Rights Act.20l We doubt that defining the
statutory meaning of purpose as identical to its meaning under
the Fourteenth or Fifteenth Amendments would increase the
federalism costs of Section 5 beyond the level approved by the
Supreme Court four decades ago, or lead a fair-minded Court to

find Section 5 unconstitutional.202

backsliding, and preclearance under § 5 affirms nothing but the
absence of backsliding.” Id.

199 Id. at 336 (guoting Lopez v. Monterey County, 525 U.S.
266, 282 (1999)).

200 Id. (citing Miller v. Johnson, 515 U.S. 900, 926-27
(1995)) .

201 South Carolina v. Katzenbach, 383 U.S. 301 (1966).
202 Of course, the record developed by the Congress when

considering reauthorization or revision of Section 5 will
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IV. In the Wake of Bossier II

A. The Pattern of Objections

The impact of the Supreme Court's decision in Bossier II was
dramatic, as measured by the number of objections interposed by
the Department in its wake. Since the Court's decision, January
24, 2000, the Department interposed only 41 objections, as
compared with 250 objections during a comparable period a decade
earlier.203 Moreover, virtually all of these objections were
based on a finding of retrogressive effect; only two of the 41
objections were based entirely on the elusive concept of
retrogressive intent.

One of the two objections based on retrogressive intent

involved an annexation in the town of North, Socuth Carolina, that

necessarily be a much different record that in 1965. Whether the
record of more recent voting changes continues to justify the
preclearance requirement will be an issue in likely court
challenges after 2007. See, e.g., Michael J. Pitts, Section 5 of
the Voting Rights Act: A Once and Future Remedy? 81 Denver
U.L.Rev. 225 (2003).

203 The comparable period would be from Jan. 26, 1990 to
June 25, 1994. We are not arguing that there would likely have
been approximately 250 objections after January, 2000, had
Bossier II not eliminated the long-standing Secticn 5 purpose
standard. Doubtless the number of potentially objectionable
changes would have been somewhat lower than in the 1990s due to
changed political circumstances. For example, where the
Demccratic Party controlled the legislature the increased role of
minority officeholders in the decision-making process in covered
jurisdictions, due to earlier successes in enforcing the Voting
Rights Act, might have occasioned fewer objectionable changes.
On the other hand, black elected officials would likely have had
little influence in Republican-controlled legislatures. That
said, the gap between 40 and 250 is substantial, and likely
cannot be explained by these other changes alone.
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would have added only two white people to the town's voting age
population. There was evidence, however, that "a large numbexr of
black persons" living just outside the town's borders had
unsuccessfully sought annexation.204 Granting the requested
annexation would have swung the town from a white to a black
population majority. Town officials had routinely assisted
whites in complying with annexation requirements but made no
effort to disseminate information about annexation procedures to
nearby black applicants. "The test for determining whether or
not a jurisdiction made racially selective annexations," wrote
the Department, "is whether the annexation policies and standards
applied to white areas are different than those applied to
minority areas."205

The other objection based only on retrogressive intent
involved a redistricting plan for Cumberland County, Virginia.
There was a small reduction in the black percentage of the voting
age population in the county's one black-majority district, but
the change was only from 55.7 to 55.2 percent, leaving the
district still arguably viable for minority-preferred candidates.
However, the county apparently went to great lengths to reduce
the black proporticn in the district because, as the Department

put it, "given the demographics in the area, it was virtually

204 U.S. Dep’t of Justice, Objection Letter to City of
North, Orangeburg County, South Carolina (Sept. 16, 2003).

205 Id. The Department relied on both Bossier II, 528 U.S.
at 339~41, and City of Pleasant Grove v. United States, 479 U.S.
462 (1987), in interposing the objection, and noted that town

officials had frequently failed to supply requested information.
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impossible to devise an illustrative plan which did not increase
the district's black population percentage."206 The areas moved
out of the old district were, moreover, those black neighborhoods
"from which the black-preferred candidate in District 3 drew
substantial support in the 1995 and 1999 elections," leading the
Department to conclude that the plan reflected a retrogressive
intent.207

One objection was based on the concept of future
retrogression. The city of Charleston, South Carclina, reduced
the number of black-majority districts from six to five (ocut of
12 in the benchmark plan), but the Department recognized that as
a result of demographic changes in the city this was necessary to
meet one-person, one-vote requirements, and was thus
preclearable. One of the city's black-majority districts,
however, had been combined with a new, up-scale residential
development on Daniel Island, part of a neighboring county
annexed to the city some years earlier. The city conceded that
the development "will have mostly white residents in the future,"
so that in a few years the district would no longer afford
African-American voters an opportunity to elect candidates of

their choice.208

206 U.S. Dep’t of Justice, Objection Letter to Cumberland
County, Virginia (July S, 2002).

207 Id.

208 U.S. Dep’t of Justice, Objection Letter to City of
Charleston, Charleston County, South Carolina (Oct. 12, 2001).
Once again, the Department relied on Bossier II and Pleasant
Grove in its decision. Id.
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Most objections involved straightforward cases of
retrogression. In roughly a third of the 41 objections in Table
4 the Department also concluded, following an Arlington Heights
analysis, that the submitting jurisdiction intended to make
matters worse for minority voters. Of course, in those instances
the change would not have been legally enforceable even without
the purpose finding.

B. Erosion of the Retrogression Standard: Georgia
v. Ashcroft

On June 26, 2003, the Supreme Court announced yet another
significant change in the standard for preclearing voting changes
in the redistricting case Georgia v. Ashcroft.209 Before this
decision, written by Justice O'Connor for a five-person majority,
analysis of redistricting plans under the retrogressive effect
standard focused on a change's impact on the opportunity of
minority voters to elect their preferred candidates.210 TIn the
Georgia case, however, the Court parted company with that

precedent, emphasizing that "the power to influence the political

209 539 U.S. 461 (2003). Professor Pamela Karlan writes
that the decision presents "a profound transformation in what
‘effective exercise of the electoral franchise' means." Pamela
S. Karlan, Georgia v. Ashcroft and the Retrogression of
Retrogression, 3 Election L.J. 21, 30 (2004). We largely agree
with Professor Karlan's incisive analysis of the decision's
ambiguities, but are less confident about predicting its
transformative impact.

210 This focus stemmed from the command in Allen v. State
Board of Elections, 393 U.S. 544, 569 (1969), to protect minority
voters from changes with the potential to "nullify their ability
to elect the candidate of their choice."
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process is not limited to winning elections, "21l and that "a
court should not focus solely on the comparative ability of a
minority group to elect a candidate of its choice."212 1In this
new scheme of things, states are now permitted to choose varying
combinations of: 1) the traditional "safe" majority-minority
districts; 2) what Justice O'Connor called "coalitional™
districts; or 3) somewhat nebulously defined "influence"
districts.213

As in the past, the first option, maintaining the same
proportion of safe majority-minority districts in which "it is
highly likely that minority voters will be able to elect the
candidate of thelr choice" would entitle a jurisdiction to
preclearance.214 Under the second option, a state could now
"choose to create a greater number of districts in which it is
likely--although perhaps not as likely as under the benchmark
plan--that minority voters will be able to elect candidates of

their choice."215 In such coalitional districts minority voters

211 Georgia, 539 U.S. at 480 (guoting Thornburg v. Gingles,
478 U.S. 30, 99 (1986) (O‘Connor, J., concurring)).

212 Id. at 480.

213 Id.

214 Id.

215 Id. Here Justice O'Connor cited a law review article by
Richard H. Pildes, who referred to this sort of district as
"coalitional." Richard H. Pildes, Is Voting-Rights Law Now At

War With Itself? Social Science and Voting Rights in the 2000s,
80 N.C. L. Rev. 1517, 1522 (2002) (distinguishing between "safe"
districts, in which "a majority of the voting-age population is
made up of minority voters," and coalitional districts in which
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combine to form a functional majority with "white voters who are
willing to form interracial political coalitions in support of
minority candidates."216 One recent court designated this sort
of district a "crossover" district.217

Coalitional or crossover districts, like the traditional
majority-minority districts, permit minority voters to elect
candidates of their choice. By spreading minority voters across
a larger number of districts, coalition districts offer the
possibility of greater substantive representation--the election
of a larger number of representatives who are responsive to the

views of minority voters--but by increasing the need for

minority voters combine to form a functional majority with "white
voters who are willing to form interracial political coalitions
in support of minority candidates").

216 Id. For more than a decade some voting rights experts
have treated such coalitional districts as a viable alternative
to majority-minority districts where the empirical evidence
demonstrates a realistic opportunity for the election of
candidates preferred by minority voters. See, e.g., Allan J.
Lichtman & J. Gerald Hebert, “ A General Theory of Vote
Dilution,” 6 La Raza L. J., 1, 4, 10-18 (1993) ("The test is not
achievement of an arbitrary level of minority population, but the
realistic potential of minority voters to elect candidates of
their choice."); see also id. at 14 (referring to "functicnal-
majority" districts where "coalition voting provides minorities a
realistic potential to elect candidates of their choice, despite
the lack of a numerical population majority"); and J. Morgan
Kousser, “Beyond Gingles: Influence Districts and the Pragmatic
Tradition in Voting Rights Law,” 27 U.S.F. L. Rev. 551, 563-69
(1993).

217 Meza v. Galvin, 322 F. Supp. 2d 52, 63 (D. Mass. 2004)
(defining a crossover district as one "in which minority groups
constitute under 50% of the relevant population in the proposed
district but with the help of non-minority crossover votes have
the ability to elect preferred officialsg").
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crossover votes that approach also, Justice O'Connor recognized,
carries an increased "risk that the minority group's preferred
candidate might lose."218 Despite that risk, all nine justices
agreed that coalition districts provided an acceptable
alternative to safe districts, where justified by the observed
level of crossover voting.219

The third choice, the use of "influence" districts, presents
minority voters only with the opportunity to play some
indeterminate role in the election. Justice O'Connor's
characterization of influence districts was extremely vague:
"minority voters may not be able to elect a candidate of choice
but can play a substantial, if not decisive, role in the
electoral process."220 The Seventh Circuit Court of Appeals put
it somewhat more clearly: influence districts are those "in which
a minority group has enough political heft to exert significant
influence on the choice of the candidate though not enough to
determine that choice."22l It is not clear, on the other hand,
how coalition and influence districts should be "weighted"--in

comparison either to each other or to safe districts--when

218 Georgia, 539 U.S. at 481.

219 Id. at 480-81, 492.

220 Id. at 482; see also Rodriguez v. Pataki, 308 F. Supp.
2d 346, 375-76 (S.D.N.Y.) (distinguishing between "coalition or
"crossover" districts and influence districts), aff’d mem., 73

U.S.L.W. 3315 (2004); Hall v. Virginia, 276 F. Supp. 2d 528, 533-
34 (E.D. Va. 2003) (same), aff’d, 385 F.3d 421 (4th Cir. 2004).

221 Barnett v. City of Chicago, 141 F.3d 699, 703 (7th Cir.
1998) (reserving question of influence districts).
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measuring retrogression. "Being part of a winning coalition in
which a sufficient number of white voters support a candidate
sponsored by the black community may be guite different from
having some less direct effect on election outcomes."222

Unlike a coalitional district, neither courts nor political
scientists have developed clear measures of what constitutes an
influence district.223 Professor Pamela Karlan quite properly
emphasizes that "the concentration of black voters necessary to
create safe, coalitional, or influence districts will depend on
the degree of racial bloc voting."224 Only where white crossover
voting is sufficient to provide minority voters opportunity to
elect candidates of choice, for example, are coalitional
districts feasible. For this reason, "the validity of the
Court's entire analysis depends on the relative absence of racial
bloc voting within a covered jurisdiction."225

In the past, the Supreme Court had left open the question of
whether the right of minority voters to coalition or crossover

districts--but not mere influence districts--is protected as a

222 Karlan, supra note 209, at 32 ("The Court seemed to
treat coalitional and influence districts as fungible . . . but
they are decidedly not the same.")

223 Pildes, supra note 215, at 1539 ("The concept of
influence is nebulcus and difficult to quantify.")

224 Karlan, supra note 209 at 34.

225 Id. Notably, Justice O'Ceonnor's opinion never discussed
the levels of polarized voting in particular Georgia senate
districts; thus, "it was impossible to tell whether any of those
districts was in fact a coalitional or influence district." Id.
at 35.
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vote-dilution claim under Section 2 of the Voting Rights Act .226
While leaving the question open, however, the Court noted in
Voinovich v. Quilter227 that in order to provide a right to such
districts "the first Gingles precondition, the requirement that
the group be sufficiently large to constitute a wmajority in a
single district, would have to be modified or eliminated."228
The lower courts have uniformly rejected both coalition and

influence district claims.229 Thus, the majority in Georgia v.

226 Voinovich v. Quilter, 507 U.S. 146, 154 (1993) (using
the term "influence districts" for "districts in which black
voters would not constitute a majority but in which they could,
with the help of a predictable number of cross-over votes from
white voters, elect their candidates of choice" - in other words,
"coalition" or "crossover® districts). Also leaving open this
possibility were Thornburg v. Gingles, 478 U.S. 30, 46-47 nn. 11-
12 (1986); Growe v. Emison, 507 U.S. 25, 41 n.5 (1993); and
Johnson v. De Grandy, 512 U.S. 997, 1009 (1994).

227 507 U.S. at 146.

228 Id. at 150, 158.

229 Numerous appellate courts have rejected influence
district claims. See, e.g., Cousins v. Sundquist, 145 F.3d 818,
828-29 (6th Cir. 1998) ("[W]e would reverse any decision to allow
such a claim to proceed since we do not feel that an 'influence'
claim is permitted under the Voting Rights Act."); McNeil v.
Springfield Park Dist., 851 F.2d 937, 947 (7th Cir. 1988) ("[Wle
cannot consider claims that . . . districts merely impair
plaintiffs' ability to influence elections."). Both coalition

and influence districts have also consistently been rejected as
options for satisfying the first prong of the Gingles test. See,
e.g., Valdespino v. Alamo Heights Indep. Sch. Dist., 168 F.3d
848, 851-53 (5th Cir. 1999); Negron v. City of Miami Beach, 113
F.3d 1563, 1569 (11lth Cir. 1997); Romero v. City of Pomona, 883
F.2d 1418, 1424 n.7 (9th Cir. 1989); Rodriguez, 308 F. Supp. at
375-76, 378, 383; Hall, 276 F. Supp. 2d at 534-36. But see Metts
v. Murphy, 363 F.3d 8, 11-12 (1lst Cir. 2004) (en banc) (vacating
a lower court decision that dismissed a coalitional district
claim in a Section 2 lawsuit and remanding for further
proceedings.
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Ashcroft created an option for covered jurisdictions seeking
preclearance of redistricting plans which the federal courts, in
practice, routinely deny wminority plaintiffs in Section 2
litigation.

As Justice O'Connor put it, borrowing the language of
political scientists, the Court in Georgia v. Ashcroft sought to
expand the choice of jurisdictions seeking preclearance of
redistricting plans to include not only the traditional
"descriptive representation"--an equal opportunity to elect the
preferred candidates of minority voters--but also "substantive
representation'--an equal opportunity to elect "representatives
sympathetic to the interests of minority voters."230 This
distinction stems not from legal precedents but from a
substantial social science literature cited by Justice
O'Connor.231

The studies cited by the Court focus on the guestion of
substantive representation of minority interests in Congress,
using roll call votes on numerous bills, arrayed along what
amounts to a liberalism-conservatism scale, and treating the

position of minority voters on issues measured in national

230 Georgia, 539 U.S. at 483 (“Indeed, the State's choice
ultimately may rest on a political choice of whether substantive
or descriptive representation is preferable. . . . The State may

choose, consistent with § 5, that it is better to risk having
fewer minority representatives in order to achieve greater
overall repregentation of a minority group by increasing the
number of representatives sympathetic to the interests of
minority voters.”).

231 Id. at 482-83.

73



172

opinion polls as a proxy for the substantive interests of
minority voters. The principal findings of these studies are
that the substantive representation in Congress of both African
American and (non-Cuban) Hispanic voters is best advanced by the
election of Democrats--whether white or black, Anglo or Latino--
and that something like a 40 percent minority voting-age
population is a necessary threshold for electing such
candidates.232

Without specifically mentioning the analysis of roll call
votes, Justice O'Connor emphasized that "the very purpose of
voting is to delegate to chosen representatives the power to make
and pass laws," and that preclearance reviews should "examine the
comparative position of legislative leadership, influence, and
power for representatives of the benchmark majority-minority

districts.”233 Under this approach, such an investigation would

232 Among the studies cited by Justice O'Connor, those
providing the most probative evidence are Charles Cameron et al.,
Do Majority-Minority Districts Maximize Substantive Black
Representation in Congress," 90 Amer. Pol. Sci. Rev. 794 (1996),
and David Lublin, Racial Redistricting and African-American
Representation: A Critique of "Do Majority-Minority Districts
Maximize Substantive Black Representation in Congress”, 93 Amer.

Pol. Sci. Rev. 183 (1999). But see Carol M. Swain, Black Faces,
Black Interests: The Representation of African Americans in
Congress 56-58, 211-16 (1993). The most thorough and careful

investigation of the substantive representation issue is David
Lublin, The Paradox of Representation: Racial Gerrymandering and
Minority Interests in Congress (1997). 1If this sort of evidence
is what the Georgia decision anticipated, then preclearance
reviews of redistricting plans will for the first time need to
examine legislative roll call votesg in order to determine which
legislators were generally responsive to the interests of
minority voters.

233 Georgia, 539 U.S. at 483.
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in most cases begin with the issue of which party controlled the
legislative body, because from that determination flows the
choice of committee chairmanships, control over the legislative
agenda, and ability to secure passage of legislation.234
"Maintaining or increasing legislative positions of power for
minority voters' representatives of choice, while not dispositive
by itself, can show the lack of retrogressive effect under §
5.17235 Thus, the courts and the Department will now have to
examine a host of governance issues arising within the
legislative process and having little directly to do with the

electoral process.236

234 Id. at 483-84 ("A lawmaker with more legislative
influence has more potential to set the agenda, to participate in
closed-door meetings, to negotiate from a stronger position, and
to shake hands on a deal.") In Georgia, as in most states, the
party which provided the most leadership opportunities for
representatives elected by minority voters, was the Democratic
Party. Karlan, supra note 210, at 26, 33. Thus under this new
view of retrogression, evidence that a plan maintained or
enhanced the chances that Democrats would control the state
senate would presumably enhance the likelihood of preclearance.

235 Georgia, 539 U.S. at 484.

236 This aspect of the Court's analysis, as Professor Karlan
points out, [supra note 209, at 34], "stands in some tension with
its decision in Presley v. Etowah County Commission(, 502 U.S.
491 (1992)].” 1In that case, the Court held that "[clhanges which
affect only the distribution of power among officials are not
subject to section 5 because such changes have no direct relation
to, or impact on, voting." 502 U.S. at 506. After Etowah County
had agreed to shift from at-large to district elections, the
county commission stripped the commissioner elected from the new
black-majority district of traditiocnal powers of his office.
Presley v. BEtowah County Comm’n, 869 F. Supp. 1555, 1573 (M.D.
Ala. 1994). As a technical matter, Presley dealt only with
defining the scope of voting changes covered by Section 5 - not
with defining the evidence that is relevant in assessing
retrogression, as in Georgia v. Ashcroft. Yet if changes that
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Whether the representatives elected from majority-minority
districts in the benchmark plan supported or opposed the new plan
was to Justice O'Connor "significant, though not dispositive,"
not just in regard to the purpose of the plan but also in regard
to assessing retrogressive effect.237 The majority opinion
treated these officeholders as knowledgeable observers of the
political process whose view of "whether the proposed change will
decrease minority voters' effective exercise of the electoral
franchise" is entitled to deference.238 Under this new standard,
in short, minority legislators play a key role. Whether the
party to which they belong is able to control a legislative
majority, whether their party is generally responsive to the
positions they take on particular roll calls, and whether or not
they favor the proposed plan have become issues on which a

preclearance decision can turn.239

decrease the power of minority legislators within a governing
body need not even be submitted for preclearance, we agree with
Professor Karlan that it "seems perverse to treat maintaining or
increasing such power as evidence of nonretrogression." Karlan,
supra note 209, at 34.

237 Georgia, 539 U.S. at 484.

238 Id. Of course, sometimes those minority legislators are
overconfident. Karlan, supra note 209, at 29 ("The senate
majority leader, Charles Walker, who had expressed confidence
that the reduction in black population and voting strength in his
district would not affect minority voting strength - his district
went from being roughly 63 percent in voting age population with
a black voter-registration majority to being just slightly over
50 percent in voting age population and minority black in voter
registration - was defeated by a white Republican in a racially
polarized election.")

239 Professor Karlan points out that "the Court's analysis
essentially equates the interests of minority voters with the
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In short, the majority decision in Georgia v. Ashcroft makes
the standard by which retrogression is to be determined much more
ambiguous than before, especially in its license to utilize
influence districts. By giving covered jurisdictions two
different approaches from which to choose, Justice O'Connor's new
standard may arguably have made 1t easier to secure preclearance
for redistricting plans. Yet this should not be viewed as a
foregone conclusion. When the trial court began to consider the
case on remand, it proved necessary to reopen discovery on a host
of evidentiary issues.240

We cannot agree with the assertion of one recent commentator
that Georgia v. Ashcroft was "the most ilmportant voting-rights

decision in a generation."24l The full implications of the

interests of incumbent minority politicians, completely ignoring
the presence of any conflict in interest between them," such as
the propensity of incumbent legislators to "redraw district lines
to render themselves less vulnerable to robust political
competition, thereby elevating their own interest in reelection
over voters' interests." Karlan, supra note 209, at 33.

240 See, e.g., Georgia v. Ashcroft, C.A. No. 1:01 CV 02111
(D.D.C. Jan. 7, 2004) (discovery order) (setting forth
requirements for designation of experts, production of data
required by experts, and deadlines for expert reports). Trial
was initially scheduled for May, 2004, but the case became moot
when a three-judge court in Georgia found that a similar plan
(the plan corrected to secure preclearance and used in the 2002
elections) violated the one-person, one-vote principle. Larios
v. Cox, 300 F. Supp. 2d 1320, 1338 (N.D. Ga. 2004), aff'd, 124 S.
Ct. 2806 (2004).

241 Richard H. Pildes, Less Power, More Influence, N.Y.
Times, Aug. 2, 2003, at A23 (cited in The Supreme Court, 2002
Term--Leading Cases, 117 Harv. L. Rev. 469, 470 (2003)). We

quite agree, however, with Ellen D. Katz, Reinforcing
Representation: Congressional Power to Enforce the Fourteenth and
Fifteenth Amendments in the Rehnguist and Waite Courts, 101 Mich.
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opinion will likely become clear only when the Department and the
trial courts wrestle with the new issues it poses and determine
what sorts of evidence are necessary to meet the new standaxd.242
This is not likely to happen in the near future, because the
Court's decision came near the end of the redistricting cycle, so
that few local and no statewide redistricting plans are left
unprecleared. FPurthermore the decision likely affects only the
review of redistricting plans--not all voting changes. As our
analysis has shown, the Bossier II decision had a far more

profound and demonstrable impact on the enforcement of Section 5.

Conclusion

Because Bossier II was the most transformative decision
regarding Section 5 of the Voting Rights Act since the 1976
opinion in Beer v. United States, the story we have told in the
preceding pages focuses on that decision, the changes it wrought
in Section 5 case law, and its impact on enforcement of the
preclearance requirement by the Department of Justice. We began

by describing the evolution of the standards for preclearance

L. Rev. 2341, 2381 (June 2003) (commenting that in the Georgia
case "[t]lhe Court accordingly relies on a far more malleable
conception of retrogression than it espoused in the Bossier
Parish cases").

242 In a very shrewd Note, Meghann E. Donahue estimates how,
under the Department's guidelines for administering Section 5,
the Court's command to examine the "totality of the
circumstances” is likely to be implemented. Meghann E. Donahue,
Note, The Reports of My Death Are Greatly Exaggerated:
Adnministering Section 5 of the Voting Rights Act, 104 Colum. L.
Rev. 1651, 1671-85 (2004). We find her assessment plausible.
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review set forth in each of the significant Section 5 declaratory
judgment cases. We alsc illustrated in some detail the legal
basis on which the Department of Justice objected to voting
changes of all types, and provided a systematic quantitative
analysis of how the legal bases for objections eveolved over time.
Our principal finding was that by the 1990s, the purpose
prong of Section 5 had become the dominant legal basis for
objections.243 Almost half (45 percent) of all objections were
based on purpose alone. If we include objections based both on
purpose and retrogressive effect, and those based both on purposge
and Section 2, the Department's finding of discriminatory purpose
was present in 78 percent of all decisions to interpose
objections in the decade preceding Bossier II. Looking only at
redistricting plans, the pattern is even more stark. Purpose
alone accounted for 58 percent of all objections in the 1920s;
another 17 percent were based both on purpose and retrogressive
effect; and another 14 percent were based on both purpose and
Section 2. That means that a purpcse finding was present in an

astonishing 89 percent of all redistricting objections in that

decade. 244
243 See infra Table 2.
244 Retrogressive effect was by far the most numerous basis

for objections in the 1970s (72 percent) and still numerous in
the 1980s (45 percent), but had shrunk to only 20 percent of all
objections by the 1990s. Objections based only on the "clear
viclation of Section 2" rule were trivial in number throughout.
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In short, the jurisprudential change likely to have the
greatest impact on the incidence of objections by the late 1990s
was to eliminate the purpose prong of Section 5. That is, in
effect, what the majority opinion in Bossier II accomplished. By
overturning the long-standing view that the purpose standard
under Section 5 was identical to the purpose test in a Fourteenth
Amendment challenge, in favor of the long-dismissed view that
under Section 5 the purpose test was limited to whether the
jurisdiction had a retrogressive intent, the majority in Bossier
II guaranteed that the number of objections would be very
substantially reduced.

When Congregs turns its attention to deciding the future of
Section 5, which is set to expire in 2007 if not extended, there
will doubtless be calls for amendments to narrow (or increase)
its scope, to narrow {or increase) its geographical coverage, and
the like. Whatever changes Congress makes should, of course, be
designed in light of the evidence as to the current threats
facing minority voters. For the cause of minority voting rights,
we believe there can be no more important change than to restore
the traditional purpose requirement that guided enforcement of
the preclearance requirement for the quarter century preceding
Bossier II. The Court’s decision in that case turned in many
respects on what Justice Scalia saw as the garbled syntax of
Section 5--syntax that had left the Supreme Court untroubled for
35 years. It does not seem too much to ask Congress to revise

the provision’s language so as to make clear that the purpose

80



179

standard under Section 5 is identical to the way in which

discriminatory purpose is assessed in Fourteenth Amendment cases.
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APPENDIX

TABLE 1: CHANGE TYPES TO WHICH OBJECTIONS WERE INTERPOSED

Annexations 34 7% 47 11% 24 6% 105
At-large 110 22% 57 13% 31 8% 198
Enhancing 182 37% 93 22% 73 18% 348
Devices
Districting 86 17% 165 38% 209 52% 460
Ballot Access 77 15% 64 15% 56 14% 197
Other Changes 9 2% 5 1% El 2% 23
Totals 458 100% 431 100% 402 100% 1331

Note: 1In this and the following tables, the column headed
“19708” is actually the period 1968-1979, but few objections were
interposed until 1970. The number of change types to which
objections were interposed is greater than the total number of
objections, because numerous cbjection decisions affected two or
more change types.

TABLE 2: LEGAL BASES FOR OBJECTION DECISIONS, BY DECADE

o
Exclusive
Categories
Intent 9 2% 83 25% 151 43% 243
Dilution 34 9% - - 34
Retrogression 297 77% 146 44% 73 21% 516
Technical 17 4% 15 5% 1 0% 33
Section 2 -- 2 1% 6 2% 8
Minority Languages 2 1% 2 1% 5 1% 9
Combined Categories
Intent/Retrogression 22 6% 73 22% 67 19% 162
Intent/Dilution 5 1% - - 5
Intent/Section 2 -- 6 2% 41 12% 47
Other -- 3 1% 5 1% 8
Totals 386 | 100% 3301 100% 349 100% 1065
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TABLE 3: LEGAL BASES FOR OBJECTION DECISIONS,REDISTRICTINGS

E'xcllusni ve

Categories
Intent 7 11% 75| 46% 122 | 58% 204
Dilution 23 27% -- -- 23
Retrogression 37 40% 35| 21% 20| 10% 92
Technical 10| 12% 9 5% 1 0% 20
Section 2 -- 1 1% 1 0% 2

Combined Categories

Intent/Retrogression 5 7% 40| 24% 34| 16% 79
Intent/Dilution 2 2% -- -- 2
Intent/Section 2 - - 4 2% 30| 14% 34
Other 2 2% - 1 0% 3

Totals 86 | 101% 164 | 99% 209 | 98% 459

Note: Totals do not always equal 100 percent, due to rounding.

TABLE 4: LEGAL BASES FOR OBJECTIONS SINCE BOSSIER II

Annexations 1 50% 1 4% 1 8% 3

At-large 0 2 7% 1 8% 3

Enhancing 0 6 21% 0 6

Devices

Districting 1 50% 15 54% 10 77% 26

Other o 4 14% 1 8% 5
Totals 241 100% 28 100% 13| 101% 43

Note: Totals do not always equal 100 percent, due to rounding.
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Louisiana parish school board sought preclearance
under Voting Rights Act for its

proposed redistricting plan.  The United States
District  Court for the District of Columbia,
Silberman, Circuit Judge, 207 F.Supp. 434, granted
request. Attorney General appealed.  The Supreme
Court, Justice (¥Connor, held that: (1) preclearance
under Voting Rights Act may not be denied solely on
basis that covered jurisdiction's new voting standard,
practice, or procedure violates Act section barring
states and their political subdivisions from
maintaining voling standard, practice or procedure
that results in denial or abridgment of right to vote on
account of race or color; (2) evidence that covered
Jjurisdiction’s redistricting plan dilutes minorities’
voting power may be relevant to inquiry whether
covered jurisdiction acted with purpose of denying or
abridging right {0 vole on account or race or color
under Voting Rights Act preclearance section; and
(3) whether districe court considered relevant
proflered evidence showing that board's redistricting
plan diluted minoritics' voting power was unclear.

Vacated and remanded.

Justice T3
and filed opi

concurred in part and in judgment
on in which Justice Ginsburg joined.

Justice Stevens, dissented in part and concurred in
part and filed opinion in which Justice Soutar joined.

West Headnotes
{11 Elections €~12(8)
144K12(8) Most Cited.
Preclearance under Voting Rights Act may not be

denied solcly on basis that covered jurisdiction’s new
voting standard, practice, or procedure violates Act
section barring states and their political subdivisions
from mainaining voting standard, practice or
procedure thal results in denial or abridgment of right
to vote on account of race or color. Voting Rights
Act of 1965, § § 2(a), 5, 42 U.8.C.A, § 8 1973w

121 Elections ©~212(8)

144k12(8) Most Cited Cases

To obtain judicial preclearance under Voting Rights
Act, covered jurisdiction bears burden of proving that
electoral change docs not have purposc and will not
have effect of denying or abridging right to vote on
accmmt of race. Voting Rights Act of 1965, § 5, 42
8 19730,

ance section focuses on
frcezing clection procedures, and thas, plan has
impermissible "effect” under section only if it would
lead to retrogression in position of racial minorities
wilh respect to their effective exercise of electoral
franchise. Voting Rights Act of 1965, § 3, 42

S8 1973

14} Elections ‘bum)

44K 12(8) Most Cited Cases
Under Voling Rights Acl preclearance  section,
proposed voting practice is measured against existing
voting practice to determine whether retrogression
would resuft from proposui LhdﬂgL Voting Rights
Actof 1965, 8§ 3, AL S .

;__g Flections @7’12(8)

144K 1208) Most Cile
Under Voting Rights Act preclearance  section,
covered  jurisdiction's existing voting plan s
benchmark agaiust which "eftect” of voting changes
is measured. Voting Rights Act of 1965, § 35, 42
USLCA § 1975
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16| Elections €=212(3)
§ d Cases

Pldmlltf claiming vote dilution under Voting Rights
Act section barring  states and  their  political
subdivisions from maintaining voling standard,
practice or procedure that results in denial or
abridgment of right to vote on account of race or
color must initially establish the following: racial
group is sufficiently large and geographically
compact to constitute majority in single member
district; group is politically cohesive: and white
majority votes sufficiently as bloc to enable it usuaily
to defeat minority's preferred candidate,  Voting
Rights Act of 1965, § 2(a), 42 LI.8.C.A % Ha).

Plaintiff clmmmg tc dilution under Voting Rights
Act section barring states and their political
subdivisions from maintaining voting standard,
practice or procedure that results in denjal or
abridgment ol right 1o vote on account of race or
color must demonstrate that totality of circumstances
supports finding that voting scheme is dilutive.
Voting Rights Act of 1965, § 2(a), 42 USCA. §
1X

8] Flections €=>12(3)
3y Maost Cne
Plaintif! claiming vote dilution under Voting Rights
Act scction barring states and their political
subdivisions from maintaining voting standard,
practice or procedure that tesults in denial or
abridgment of right 1o vote on account of race or
color must postulate reasonable alternative voting
practice to serve as benchmark undiluted voting
practice. Votmg Rights Act of 1963, § 2(a),
> 1)

Violation of Voling R1g=hls Act section barring states
and their political subdivisions from maintaining
voting standard, practice or procedure that results in
denial or abridgment of right to vote on account of
race or color is not a fortiori violation of Fourteenth
or Fifleenth Amendment to Constitution; plaintif!
bringing constitutional vote dilution challenge must
establish that state or political subdivision acted with
discriminatory purpose, whmh Act seumn does not
require. U A C A Vo(mg
Rights Act of 19

© 2

R, 679, 10 Fla. L. Weckly Fed. S 437

{191 Elections €~12(1)
1441 Most Cited Cases

Aithough Supreme Court normally accords Attorney
General's construction of Voting Rights Act greal
deference, Supreme Court only docs so if Congress
has not expressed its intent with respect to question,
and then only if administrative interpretation is
reasonable. Votm‘g Rights Act of 1965, § 2 et seqy.,
42 USCA

Courts of o cqum can no more disregard statutory and
constitutional requirements and provisions than can
courts of law.,

{12} Elections w12(9 1)
144 fost C

Tividence that covered Juaris dlctmn s redistricting plan
dilutes minorities' voting power may be relevant to
inquiry whether covered jurisdiction acled with
purpose ol denying or abridging right o vote on
account of race or color under Voting Rights Act
preclearance section. Voting Rights Act of 1965, § §
2(a),

5,42 L15.C./

113] Federal Courts €480
170835480 Most Cited
Whether district court Lonsldcrud relevant prolfered
evidence showing that parish school board's
reapportionment plan diluted minorities’ voting
power in determining whether to grant board
preclearance under Voting Rights Act was unclear,
requiring remand of that aspect ol district coun'i
holdmg Voting Rights Act of 1963, § § 2(a), 3,
a3, 19730,

starting point for a 'messmg discriminatory
intent under Arfs 5, which sets forth
[ramework  for whether  invidious
discriminatory purpose ‘was motivating factor in
government body's decision making, is impact of
official action, whether it bears more heavily on one
race than another; other rclevant considerations
include Thistorical background of jorisdiction's
decision, specific sequence of events leading up to
challenged decision, departures from normal
procedural sequence, and fegislative or administrative
history, especially any contemporary statements by
members of decision making body.
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**1493 Syllabus [FN*

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the
convenience of the reader. See &
States v, Detroir Timbey & Lumber
U5, 301, 337, 26 5,04
499,
*471 Appellec Bossier Parish School Board (Board)
is subject to the preclearance requirements **1494 of
§ 5 of the Voting Rights Act of 1965 (Act) and must
therefore oblain the approval of either the United
States Atlorney (General or the United States Dhistrict
Court for the District of Columbia before
implementing any changes (o a voting "qualification,
prerequisite,  standard,  practice, or  procedure.”
Based on the 1990 census, the Board redrew its 12
single-member districts, adopting the redistricting
plan that the Attorney General had recently
precleared [or use in elections of the parish's primary
governing body (the Jury plan). In doing so, the
Board tejected a plan proposed by the National
Association tor the Advancement of Colored People
(NAACP), which would have created two majority-
black districts. The Attorney General objected fo
preclearance, finding that the NAACP plan, which
had not been available when the Jury plan was
originally  approved, demonstrated that  black
residents  were  sulficiently  numerous  and
geographically compact to constitutc a majority in
two districts; that, compared with this alternative, the
Board's plan unnecessarily limited the opportunity for
minority voters o elect their candidates of choice and
thereby diluted their voting strength in violation of §
2 of the Act; and that the Attorney General must
withhold preclearance where necessary to prevent a
cleatr § 2 violation. The Board then filed this action
with the District Court, and appellant Price and others
intervened as defendants. A three-judge pancl
granted the preclearance request, rejecting appellants’
contention that a voting change's failure to satisfy §
2 constituled an independent reason to deny
preclearance under § S and their related argument
that a court must still consider evidence of a § 2
violation as evidence of discriminatory purpose under

§ 5.

Held:

1. Preclearance under § 5 may not be denied solely
on the basis that a covered jurisdiction's new voling
"standard, practice, or procedurce” violates § 2. This
Court has consistently understood § 5 and § 2 to

combat *472 different evils and, accordingly, to
impose very different duties upon the States.  See

Ider v, Ball 512 0.8, 874, 883, 114 8.1 25381
7,139 L.=d.2d 687 (plurality opinion). Section 5
freezes clection procedures in a covered jurisdiction
until that jurisdiction proves that its proposed
changes do not have the purpose, and will not have
the effect, of denying or abridging the right to vote on
account of race.  Sce Beer v g, 425 1.5,
130, 140, 96 S.C1 1357, 1363, 47 L 4628, Itis
designed to combat only those effects that are
retrogressive.  Retrogression, by definition, requires
a comparison of a jurisdiction's new voting plan with
its existing plan, see fioider, supre, 2t 883,114 5 .CL,
E 37 (plurality opinion), and necessarily implies
that the jurisdiction's existing plan is the benchmark
againsl which the "effcet" of voling changes is
mcasured, Scction 2, on the other hand, applies in
all jurisdictions and uses as its benchmark for
comparison in vote dilution claims a hypothetical,
undiluted plan. Making compliance with § 5
contingent upon comphiance with § 2, as appellants
urge, would, for all intents and purposes, replace the
standards for § 5 with those for § 2, thus
contradicting more than 20 years of precedent
interpreting § 5. Sec, e.g., Brer, yupra.  Appellants'’
contentions that their reading of § 5 is supported by
the feer decision, by the Attorney CGeneral's
regulations, and by public policy considerations are
rejected.  Pp. 1496-1501.

2. [vidence showing that a jurisdiction's redistricting
plan difutes minorities' voting power may be relevant
to establish a jurisdiction's "intent to retrogress”
uynder § 5, so there is no need to decide today
whether such evidence is relevant to establish other
types of discriminatory intent or whether § 5's
purpose inquiry ever extends beyond the search for
retrogressive intent.  Because this Court cannot say
with confidence that the District Court considered the
evidence proffered to show that the Board's
reapportionment plan was dilutive, this aspect of that
courl’s holding must be vacated. Pp. 1501- 1503,

(a) Section 2 evidence may be "relevant” within the
meaning of Federal Rule of Bvidence 401, for the
fact that a plan has a dilutive impact makes it "more
probable” that the jurisdiction adopting that plan
acted **1495 with an intent o retrogress than "it
would be without the evidence.” This does not, of
course, mean that evidence of a plan's dilutive impact
is dispositive of the § 5§ purpose inquiry. Indeed, if
it were, § 2 would be effectively incorporated into §
3, a result this Court finds unsatisfactory. In
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conducting  their inquiry into a jurisdiction's
maotivation in enacting voting changes, courts should
look for guidance to
Metropalitan Housing Development Corp.
252,97 8.C S, 50 1.1:d.2d 450, which scts forth a
framework for examining discriminatory purpose.
Pp. 1501-1503.

(b) This Court is unable to determine whether the
District Court deemed irrelevant all evidence of the
dilutive impact of the redistricting *473 plan adopted
by the Board. While some fanguage in its opinion is
consisient with today's holding that the existence of
less ditutive options was at least relevant to the
purpose inquiry, the District Court also appears to
have endorsed the notion that dilutive impact
cvidence 1Is irrelevant even {o an inquiry into
retrogressive intent.  The District Court will have the
opportunity to apply the eighty test on
temand as well as to addre: appellams additional
arguments that il erred in refusing to consider
evidence that the Board was in violation of an
ongoing injunction to reroedy any remaining vestiges
of'a dual school system. P. 1503.

907 F Supp, 434, vacated and remanded,

GIOONNOR
which

. delivered the opinion of the Court,
Cl, and BCALIA,
J1., joined in [ull, and in
(LR, 11, joined cxcept
insofar as Part Ul is inconsistent with the views
expressed in the concurrence of BREYHER, J.,
3 ﬁlnd a concurring opinion, post, p.
BREY ., iled an opinion concurting in part
and concurring in the judgment, in which
GINSBLIRG, J., joined, post, p. 1503, 8 1.
filed an opinion dissenting in part and concurring in
part, in which SQUTER, 1., joined, post, p. 1507.

‘)4 1455

John W, Borkowski, Washi
in Ne. 93-1508.

ton, DC, for appellants

M

*474 Justice (YCONNQR delivered the opinion of
the Court.

Today we clarily the relationship between § 2 and §
S of the Voting Rxghts Act of 1965, 79 Sm 4 ~7 4.)9
as amended, 42

Specifically, we decide two questions: (i) whether
preclearance must be denied under § 5 whenever a
covered jurisdiction's new voting "standard, practice,
or procedure" violates § 2; and (1) whether evidence
that a new "standard, practice, or procedure” has a
dilutive impact is always irrelevant to the inquiry
whether the covered jurisdiction acted with "the
purpose ... of denying or abridging the right to vote
on account of race or color” under § S, We answer
both in the negative.

1

Appeliee Bossier Parish School Board {Board) is a
jurisdiction suhject fo the preclearance requntmcntq
of § 35 of the Voting Rights Act of 1965, 42 1.5
1973¢, and must therefore obtain the approval of
cither the United States Attorney General or the
United States District Court for the District of
Columbia before implementing any changes to a
voting "qualification, prerequisite, standard, practice,
or procedure.”  The Board has 12 members who are
clected {rom single-member districts by majority vote
to serve 4-year terms. When the 1990 census
revealed wide population disparities among its
districts, see App. to Jurs. Statement 93a
(Supulations of Fact and Law € 82), the Board
decided to redraw the districts to equalize the
population distribution.

During this process, the Board considered two
redistricting  plans. It considered, and initially
rejected, the redistricting plan that had been recently
adopted by the Bossier **1496 Parish Police Jury, the
parish's primary governing body (the Jury plan), to
govern its own elections.  Just wonths before, the
Attorney (General had precleared the Jury plan, which
also contained 12 districts. /d., ar 88a (Stipulations §
68). None of the 12 districts in the Board's existing
plan or in the Jury plan contained a majority of black
residents. Id,, at *475 93a (Stipulations ¢ 82) (under
1990 population statistics in the Board's existing
districts, the three districts with highest black
concentrations contain 46.63%, 43.79%, and 30.13%
black residents, respectively); id., at 85a
(Stipulations § 59) (population statistics for the Jury
plan, with none of the plan's 12 districts containing a
black majority). Because the Board's adoption of the
Jury plan would have maintained the status quo
regarding the number of black-majority districts, the
parties stipulated that the Jury plan was not
"retrogressive.”  Jd., at 141a (Stipulations ¢ 252)
("The ... plan is not retrogressive Lo minority voling
strength compared to the cxisting benchmark plan
.."). Appellant George Price, president of the local
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chapter  of the National Association for the
Advancement of Colored People (NAACP),
presented the Board with a second option--a plan that
created two districts cach containing not only a
majority of black residents, but a majority of voting-
age black residents. /d, at 98a (Stipulations § 98).
Over vocal opposition from local residents, black and
white alike, the Board voted to adopt the Jury plan as
its own, rcasoning that the Jury plan would almost
certainly be precleared again and that the NAACP
plan would require the Board to split 46 electoral
precincts.

But the Board's hopes for rapid preclearance were
dashed when the Attorney (General interposed a
formal objection to the Board's plan on the basis of
"new information” not available when the Justice
Department had preclearcd the plan for the Police
Jury--namely,  the NAACPs  plan, which
demonstrated that "black residents are sufficiently
numerous and geographically compact so as to
consliliie a majority in two single-member districts.”
Jd.. at 155a-156a (Attorney General's August 30,
1993, objection letter). The objection letter asserted
that the Board's plan violated § 2 of the Act, 42

US.C. § 1973, because it "unnecessarily limit[ed]
the opportunity for minority voters to elect their
candidates of choice," App. to Juris. Statement, at
156a, as compared to the new alternative. Relying
on 28 CFR_§ 31 35(bX2) (1296), which *476
provides that the Attorney General shall withhold
preclearance where "necessary to prevent a clear
violation of amended Section 2 [42 U.8.C. 8 19734"
the Attorney General concluded that the Board's
redistricting plan warranted a denial of preclearance
under § 3. App. to huris. Statement 157a.  The
Anorney General declined to reconsider the decision.
1bid.

The Board then filed this action secking preclearance
under § 5 in the District Court for the District of
Columbia. Appellant Price and others intervened as
defendants. The three-judge panel granted the
Board's request for precicarance, over the dissent of
one judge. 907 F Supp, 434, 437 (19953 The
District Cowrt squarely rejected the appellants'
contention that a voting change's alleged failure to
satisty § 2 constituted an independent reason to deny
preclearance under § 5 "We hold, as has every
court that has considered the question, that a political
subdivision that does not violate either the 'effect' or
the 'purpose’ prong of scction 5 cannot be denied
preclearance  because ot an alleged scction 2
violation.” fd, at 44( i. Given this holding, the

District Court quite properly expressed no opinion on
whether the Jury plan in fact violated § 2, and its
refusal to reach out and decide the issue in dicta does
not require us, as Justice STEVENS insists, to
"assume that the record discloses a 'clcar violation' of
§ 2." See post, at 1508 {opinion dissenting in part
and concutring in part). That issue has yet to be
decided by any court. The District Court did,

however, reject appellants' related argument that a
court "must still consider evidence of a section 2
violation as evidence of discriminatory purpose under
We noted probable

section 5."

Py

jurisdiction on JuIlc 3, 1996.

S0 1874, 135 L Bd.2d 171,

I

{11 The Voting Rights Act of 1965(Act), 42
1973 et seq., was enacted by Congress in 1964 to
"attac[k| the blight of **1497 voting discrimination”
across the Nation.  H.Rep. No. 7-417, *477 2d
Sess., p. 4 (1982) US.Code Cong. & AdminNews
1982 pp. 177, 180, South Cavolina v. Koizenbuch,
5,301, 308, 86 8.0 803, 808, IS L.Ed2d 7(’)‘)

Two of the weapons in the Federal
(m\ ernment's formidable arsenal are § S5and § 2 of
the Act. Although we have consistently understood
these sections to combat different evils and,
accordingly, to impose very different duties upon the
States, see He 4

5
28812

g ¢ urality
omeon) (noting how the two sgcnons "differ in
structure, purpose, and application”), appelants
nevertheless ask us to hold that a vielation of § 2 is
an independent reason to deny preclearance under §
S. Unlike Justice STEVENS, post, at 1509-1510, and
n. 3 {(opinion dissenting in part and concurring in
part), we entertain little doubt that the Department of
Justice or other litigants would "routinely” attempt to
avail themselves of this new reason for denying
preclearance, so that recognizing § 2 violations as a
basis for denying § 5 preclearance would inevitably
make compliance with § 5 contingent upon
compliance with § 2. Doing so would, for all intents
and purposes, replace the standards for § 5 with
those for § 2. Because this would contradict our
longstanding interpretation of these two sections of
the Act, we reject appellants' position.

2331 Section 5,42 1/.5.C, § 1973, was enacted as
"a response to a common practice in some
jurisdictions of staying one step ahead of the
federal courls by passing new discriminatory
voting laws as soon as the old ones had been struck
down.... Congress therefore decided, as the
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Supreme Court held it could, 'to shift the advantage
of time and inertia from the perpetrators of the evil
to its victim,' by 'freezing election procedures in
the covered arcas unless the changes um be shown
to be nondiscriminatory.' " Beer les,
130, 140, 96 8.0t 1357, 1363 47

976} (quoting H.R_Rep. No. ‘)4 19(),

In hahi of this limited purpose, § 5 applics only to
certain States and their political subdivisions. Such
a covered jurisdiction *478 may not implement any
change in a voting “qualification, prerequisite,
standard, practice, or procedure” unless it first obtains
either administrative preclearance of that change
from the Aftorney General or judicial preclearance
from the District Court for the Disirict of Columbia.
4 To obtain judicial preclearance,
the jurisdiction bears the burden of proving that the
change "does not have the purpose and will not have
the effect of denying or almdomg the right to vote on
account of race or color."  Ibid.: Cuy of Rome v
Linfted Steges, 446 1S, 136, 183, n. 18, %00 S.CH
1548, 1565, 0, 18 L.Bd.2d 119 (1980) (covered
Jjurisdiction bears burden of proof). Because § 5
focuses on "freezfing] election procedures," a plan
has an impermissible "effect" under § 5 only if it

"would lead to a retrogression in the position of racial
minorities with respect to their effective exercise of
the electoral {ranchise.” Be supra, al 141, 99
SO0 L1364,

[4115] Retrogression, by definition, requires a
comparison of a jurisdiction's new voting plan with
1Ls existing plan.  See Holder, supra, at 883, 114
(plurality opinion) ("Under § S, then,
the proposed voting practice is measured against the
existing voting practice to determine whether
tetrogression  would result from the proposed
It also necessarily implics that the
jurisdiction's existing plan is the benchmark against
which the "effect” of voting changes is measured. In
for example, we concluded that the city of New
Orieans’ reapportionment of its council districts,
which created one distriet with a majority of voting-
age blacks where before there had been none, bad no
iscriminatory "effect." 425 U5, at 141-142, 96
it 1364 ("It is thus apparent that a legislative
reapportionment that enhances the position of racial
minorities with respect to their effective exercise of
the electoral franchise can hardly have the ‘effect’ of
diluting or abridging the right to vote on account of
tace within the meaning of § 5").  Likewise, in Cay
ol Lackhari d Staies, 460 U8, L0

=3

new charter had no retrogressive "effect” even though
it maintained *479 the city's prior **1498 practice of
electing its council members at-large from numbered
posts, and instituted a new practice of electing two of
the city's four council members cvery year (instcad of
electing ali the council members every two years).
While each prduice could "have a discriminatory
clfcu under some cire "ogd, af 133, 103
4, the fact remained 1hal "[s}ince the new
plan did not increase the degree of discrimination
against {the city's Mexican-American population], it
was entitled to § 5 preclearance [because it was not
retrogressivel," i, ar 134, 103 S Cr, at {1004
(emphasis added).

{631 71181 Section 2. on the other hand, was designed
as a means of cradicating voting practices that
"minimize or canccl out the voting strength and
political effectiveness of minority groups.” S.Rep.
17, at 28, U.S.Code Cong. & Admin.
198" pp. 177,205, Under this broader mandate, § 2
bars all States and their political subdivisions from
maintaining any voting "standard, practice, or
procedure” that "results in a denial or abridgement of
the right . to vote on account of race or color.”" 42
US.C ¢ 1973an A voiing practice is
1mperm15s1bly dllutne within the meaning of § 2
"if, based on the totality of the circumstances, it is
shown that the political processes leading to
pomination or election in the State or political
subdivision are not cqually open to participation by
{members of a class defined by race or color] in
that its members have less opportunity than other
members of the eleclorate 1o participate in the
political procuss and lo elect representatives of
their choice.” s
A plaintiff clalmmo \'me dilution under § 2 must
initially establish that: (i) "[the racial group] is
sufficiently large and geographically compact to
constitute a majority in a single-member district”;
(ii) the group is "politically cohesive”; and (iii) "the
white majority votes sufficiently as a bloc to enable it
usually to defeat the minority's preferred
umdldalu " %480 1,
e

g «%‘s {1962y, lhe pldmtlff
must also dcmonslr'itu that the totality of the
circumstances supporls a lmdma lhat the \olmg
scheme is dilutive. fn/r 245,

B 173

2762-2764 (listing tactors to bc conmdurcd by a court

998, 74 L.tid ; {198%), we found that the Cxtv%

in assessing the totality of the circumstances).
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Because the very concept of vote dilution implies-~
and, indeed, necessitates--the existence of an
"undiluted” practice against which the fact of dilution
may be measured, 8 § 2 plaintift must also postulate
a reasonable altcmanvc voting practice to scrve as
the benchmark "undiluted" voting practice. //
Half, 512 U5, ar 881, 114 5.0, ac 2586 (plura
opinion); at 950951, 114 5.1, at 2621-2622
(Blackmun, T., disscnting).

Appellants contend that preclearance must be denied

under § 5 whenever a covered jurisdiction's
redistricting plan violates § 2. The upshot of this
position is to shift the focus of § 5 from
nonretrogression to vote dilation, and to change the §
5 benchmark from a jurisdiction’s existing plan 1o a
hypothetical, undiluted plan.

But § 5, we have held, is designed to combat only
those effects that are retrogressive.  See supra, at
1497-1498. To adopt appellants' position, we would
have to call into question more than 20 years of
precedent interpreting § 5. See, e g, Beor supra.
Lockhart, . This we decline to do.
Section 5 already imposes upon a covered
jurisdiction the difficult burden of proving the
u!meme of dlscrlmlmtory purp(»se and ettect See,
d 5 218, 80
N (LA &
y a negative™).
To require a jurisdiction to litigate whether its
proposed redistricting plan also has a dilutive "result”
before it can implement that plan--even if the
Attorney General bears the burden of proving that
"result"—~is to increase further the serous federalism
costs already implicated by § 5. See A
i l?r o, 315 ULS, 900, 924 5601 24 3,
(noting the "federalism costs
nee').

cxacted by § 5 precle:

#*1499 *481 Appellants nevertheless contend that
we should adopt their reading of § 5 because it is
supported by our decision in Beer, by the Attorney
General's regulations, and by considerations of pubiic
policy. In -, we held that § 5 prohibited only
retrogressive effects and further observed that “an
ameliorative new legislative apportionment cannot
violate § 5 unless the new apportionment itsell so
discriminates on the basis of race or color as to
violate the Constitution.” 425 i
at 1364, Although there had been 1o allegation that
the redistricting plan in Beer "so ... discriminate{d] on
the basis of race or color as to be unconstitutional,”
we cited in dicta a few cases to illustrate when a

redistricting  plan  might be found to be
consmutmnally oftensive. 74, at

Among them was our ch ion in
er, 412 U5, 7585, 95 S.¢¢ 2
,7);. in which we sustained a votc
dilution challenge, brought under the Iiqual
Protection Clause, to the use of multimember election
districts in two Texas counties. Appellants argue that
"[blecausc  vote dilution standards under the
Constitution and  Section 2  were generally
coextensive at the time Hegr was decided, Beer | 3
discussion meant that practices that violated Section
2 would not be entitled to preclearance under Section
5." Brief for Federal Appellant 36-37.

{91 Even assuming, arguendo, that appellants'
argument had some support in 1976, it is no longer
valid today because the applicable statutory and
constitutional standards have changed. Since 1980,
a plaintiff bringing a constitutional vote dihition
challenge, whether under the Fourteenth or Fifleenth
Amendment, has been required o establish that the
State or political mbdlwmon acted with a
discriminatory  purpose. See (ify of Mobile v,
Suidevz 446 LU1S, 35, 62, 106 8.Cr 1490, 1497, 64

L.Ed.2d 47 (1980 (plurality opinion) ("Our decisions
. have made clear that action by a State that is
racially neutral on its face violates the Fifteenth
Amendment only if motivated by a discriminatory
purpose"y; id. ut 66, 100 5.0, ai 1499 ("[Ofnly if
there is purposctul discrimination can there be a
violation of the Lqual Protection *482 Clause ot the
Fourteenth Amendment"); sce '1150
Heights v. Mesropolitan H,
L2532, 265,97 S.C1 d4
("Proof” of racially discriminatory intent or
purpose is required to show a violation of the Equal
Protection Clause"). When Congress amended § 2 in
1982, it clearly expressed its desire that § 2 »of have
an intent component, sec 5.Rep. No. 97-417, at 2,
U.S.Code Cong. & AdminNews 1982 pp. 177, 178
("Thle 1982} amendment is designed to make clear
that prool of discriminatory intent is not required to
cstablish a violation of Scetion 2").  Because now the
Constitution requircs a showing of intent that § 2
does not, a violation of § 2 is no longer a fortiori a
violation of the Constitution.  Congress itself has
acknowledged this fact, See id, at 39 ("The Voting
Rights Act is the best example of Congress' power to
enact implementing legislation that goes beyond the
direct prohibitions of the Constitution itself™).

Justice STIVENS argucs that the subscquent
divergence of constitutional and statutory standards is
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of no moment because, in his view, we "did not {in
Reer | purport to distinguish between challenges
brought under the Constitution and those brought
under the [Voting Rights] statute."  Post, at 1510
(opinion dissenting in part and concurring in part).
Qur citation to H¥hire, he posits, incorporated #
standard into our exception for nonretrogressive
apportionments that violate § 5, whether or not that
standard continued to coincide with the constitutional
standard. In essence, Justice STEVENS reads Resr
as creating an exception for nonretrogre:
apportionments that so discriminate on the b of
race or color as to violate any federal law that
happens to coincide with what would have amounted
t0 a constitutional violation in 1976. But this
reading flatly contradicts the plain language ol the
cxeeption we recognized, which applies solely to
apportionments that "so discriminatfc] on the basis of
race or color as to violate the Constitution.” Hicr,
supra. at 141, 96 8.Ct, at 1364 (emphasis added).
We cited not for iself, but because it

embodied the current #483 constitutional standard for

a violation of the Equal Protection Clause.  Sce also
**1500425 1S, at 142, 0, 14, 96 S0, at 1364 n,
14 (noting that New Orleans' plan did "not remotely
approach a violation of the constitutional standards
enunciated in" # and other cited cases (emphasis
added)). When #hise ceased to represent the current
understanding ol the Constitution, a violation of its
standard--even though that standard was later
incorporated in § 2--no longer constituted grounds
for denial of preclearance under Beer:

{10} Appellants' next clatm is that we must defer to
the Attorney General's regulations interpreting the
Act, one of which states:
"In those instances in which the Attorney General
concludes that, as proposed, the submitted change
is free of discriminatory purpose and refrogressive
cffect, but also concludes that a bar to
implementation of the change is necessary to
prevent a clear violation of amended Section 2, the
Atorney  General  shall  withhold Section 5
preclearance.” 28 CFRC§ 51.55(b)23 (1996,
Although we normally accord the Atwormey
General's construction of the Act great deference,
"we only do so if Congress has not expressed its
intent with respeet to the question, and then only if
the administrative interpretation is reasonable.”
cefey V. s, 307 L 491,
! 1, E 1 A
n our longstanding interpretation of § 5, see
supra, at 1496-1498, 1498-1500, which Congress has
declined to alter by amending the language of § 5,

(

Arkansas Best Corp, v, Commissianer,
7, 1R 8.6 S71, 977, 7, 99 1
{ } (placing some weight on Congress' failure to
express disfavor with our 25-year interpretation of a
tax statuic), we believe Congress has made it
sufficiently clear that a violation of § 2 is not
grounds in and of itself for denying preclearance
under § 5. That there may be some suggestion to the
contrary in the Senate Report to the 1982 Voting
Rights Act amendments, 5 Rep. Wo, 57- 417, supra,
at 12, n. 31, U.S.Code Cong. & Admin.News 1982
pp. 177, 189, does not *484 change our view. With
those amendments, Congress, among other things,
renewed § 5 but did so without changing its
applicable standard. We doubt that Congress would
depart from the settled interpreiation of § 5 and
impose a4 demonstrably greater burden on the
jurisdictions covered by § 5, sce supra, at 1498, by
dropping a footnote in a Senate Report instead of
amending the statute itself.

Linderwopd, 487 US, 3 §67 8 1
1, 101 LEG2d 490 (1988) ("Quile obviously,
reenacting preciscly the same language would be a
strange way to make a change").  See also {iy of
Lockhart v, Unired Sigres,_ 460 U.5. 125, 103 8.Cu
998, 74 1.Ed.2d 863 (1983} (reaching its holding
over Justice Marshall's dissent, which raised the
argument now advanced by appellants regarding this
passage in the Senate Report).

Nor docs the portion of the House Report cited by
Justice STEVENS unambiguously call for the
incorporation of § 2 into § 5. That portion of the
Reporl states:
"[MJany voting and election practices currently in
etfect are outside the scope of {§ 3] ... because
they were in existence before 1965... Under the
Voting Rights Act, whether a discriminatory
practice or procedure is of recent origin affects
only the mechanism that triggers relief, ic.,
fitigation junder § 2} or preclearance [under § 51."
H.R.Rep. No. 97-227, p. 28 (1981).

The obvious thrust of this passage is to establish that
pre-1965 discriminatory practices are not {ree from
scrutiny under the Act just because they need not be
precleared under § 5: Such practices might still
violate § 2. But to say that pre-1965 practices can
be reached solcly by § 2 is not to say that ail post-
1965 changes that might violate § 2 may be reached
by hoth § 2 and § 5 or that "the substantive
standards for § 2 and § 5 [are] the same,” see post.
at 1511 (opinion dissenting in part and concurring in
part). Our ultimatc conclusion is also not undercut
by statements found in the "postenactment legislative

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



117 8.Ct. 1491

Page 9

520 U.8. 471,117 S.Ct. 1491, 137 L.Ed.2d 730, 65 USLW 4308, 97 Cal. Daily Op. Serv. 3519, 97 Daily Journal
D.AR. 6001,97 CJC.AR, 679, 10 Fla, L. Weekly Fed. S 437

(Cite as: 520 U.S. 471, 117 5.Ct. 1491)

record," see post, at 1511, n. 9, given that "the views
of a subsequent Congress form a hazardous *485
is for inferring the intent of an earlier one.”
ited Stares v, Frice, 361 US, 304,
326, 332, 4 LEd.2d 334 (1960}, We therefore
decline to give these sources controiling weight.

**1501 Appellants’ final appeal is o notions of
public policy. They assert that if the district court or
Anorney  General examined whether a covered
Jjurisdiction's redistricting plan violates § 2 at the
same time as ruling on preclearance under § 3, there
would be no neced for two scparatc actions and
judicial resources would be conserved.  Appellants
are undoubtedly correct that adopting their
interpretation of § 5 would serve judicial econony in
those cases where a § 2 challenge follows a § 5
procceding.  But this does not always happen, and
the burden on judicial resources might actually
increase if appellants' position prevailed because § 2
litigation would elfectively be incorporated into
every § 5 proceeding.

1311 Appellants lastly acgue that preclearance is an
equitable remedy, obtained through a du,l'\rdtory
_]udamcnl action in dlsmct wurl see 42 U

USC 8

(xeneral s discretion, see 28 UFR § 51.32{a) (1096).
A finding that a redistricting plan violates § 2 of the
Act, they contend, is an equitable "delense,” on the
basis of which a decisionmaker should, in the
exercise of its equitable discretion, be free to deny
preclearance. This argument, however, is an mempt
to obtain through equity that which the law--ie, the
settled interpretation of § S--forbids. Bu,ause 1L is
well established that |c|ourts of equity can no more
disregard statutory and constitutional requirements
and provisions than can courts of law,' "
Pangilinen, 456 U8, 875, 883, 108 8.C1,
100 L 882 (1938} (cmng L
¥ 182, 192, 14 8
, this argument must fa!l

Of course, the Attorney General or a private plainti (T
remains free to initiate a § 2 procceding if either
believes that a jurisdiction's newly enacted voting
"qualification, prerequisite, standard, practice, or
procedure” may violate that section.  All we hold
today is thati preclearance under § 5 may not be
denied on that basis alone.

*486 111
[12H13] AppeHants next contend that evidence
showing that a jurisdiction’s redistricting plan dilutes

the voting power of minoritics is at Jeast relevant in a
§ 3 proceeding because it tends to prove that the
jurisdiction enacted its plan with a discriminatory
"purpose.”  The District Court, reasoning that "[tjihe
linc [between § 2 and § 5] cannot be blurred by
allowing a defendant to do indirectly what it cannot
do directly,” 907 F wu‘ 145, rejected this
argument and held that it “will not permit section 2
evidence to prove discriminatory purpose under
section 3," ibid. Because we hold that some of this "§
2 evidence" may be relevant to establish a
jurisdiction's “intent to retrogress” and cannot say
with confidence that the District Court considered the
evidence proffered to show that the Board's
reapportionment plan was dilutive, we vacate this
aspect of the District Court's holding and remand. In
tight of this conclusion, we feave open for another
day the question whether the § 5 purpose inquiry
ever extends beyond the search for retrogressive
intent. See Kemtuckv Depr. of Correction:
Thempson, 490 US 465, 1, 5, 109 5.C1 1904,
1911, w5, 104 L.Ed.2d 506 (1989 (dechining to
decide an issue that "is not necessary to our
decision™).  Reserving this question is particularly
appropriate when, as in this suit, it was not squarely
addressed by the decision below or in the parties’
briefs on appeal. See Brief for Federal Appetlant 23;
Brief for Appellant Price et al. 31-33, 34-35; Brief
for Appellee 42-43.  But in doing so, we do not,
contrary to Justice STEVENS' view, see post, al
1507-1508 (opinion dissenting in part and concurring
in part), necessarily assume that the Board enacted
the Jury plan with some nonretrogressive, but
nevertheless  discriminatory, "purpose.” The
existence of such a purpose, and its relevance to § 35,
are issues to be decided on remand.

Although § 5 warrants a denial of preclearance if a
covered  jurisdiction’s  voting change "ha[s] the
purpose [or] ... the cffcct of denying or abridging the
nght to vote on account *487 of race or color," 42
, we have consistently interpreted this
Lmn 1;6 in 115ht of the purpose underlying § 5--"to
insure thal no voting-procedure **1502 changes
would be made that would lead to a retrogression in
the posm(m ofmu'xl mmormu Beer, 425 U8, at
141, Accordingly, we h:ne
8dhbﬂ,d 1o the view Lhat the only "cffeet” that violates
§ 5 is a retrogressive one. il City of Lockliard,

Evidence is "relevant" if it has "any tendency to
make the existence of any fact that is of consequence
to the determination of the action more probable or
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less probable than it would be without the evidence.”
ch A% we oh%ned in Arfi

impact 0[ an official dmon is ofu.n pmbdu\u of why
the action was taken in the first place since people
usuaily intend the natural consequences of their
actions.  Thus, a jurisdiction that enacts a plan
having a dilutive impact is more likely to have acted
with a discriminatory intent 10 dilule minority voting
strength than a jurisdiction whose plan has no such
impact. A jurisdiction that acts with an intent to
dilute minority voting strength is more likely to act
with an iatent to worsen the position of minority
voters--i.e., an intent to retrogress--than a jurisdiction
acting with no intent to dilute. The fact that a plan
has a dilutive impact therelore makes it "more
probable™ that the jurisdiction adopting that plan
acted with an intent to retrogress than "it would be
without the evidence.” To be sure, the link between
dilutive impact and intent to retrogress is far from
direct, but "the basic standard of refevance ... is a
liberal  one"  Danbert crredl  Dow
Pharmaceatic Ine,. 50 587113 5.0
2 3704, 125 T.Td 2d 469 (1993), and one we
think is met here.

That evidence of a plan's dilutive impact may be
relevant to the § 5 purpose inquiry does not, of
course, mean that such evidence is dispositive of that
inquiry. In fact, we have previously observed that a
Jjurisdiction’s single decision to choose a redistricting
plan that has a ditutive impact does not, without 488
more, suffice to establish that the jurisdiction acted
with a discriminatory purpose. Shew v Hums, 517
1.8, 899, 914, 0. 6. 116 S.CL 104, 1904, 0, 6, 135
L.0id.2d 207 (1998) ("{Wie doubt that a showing of
discriminatory effect under § 2, alone, could support
a claim of discriminatory purpose under § 3"). This
is truc whether the jurisdiction chose the more
dilutive plan because it better comported with its
traditional  districting principles, see AMiller v

a complex task requiring a "sessitive inquiry into
such circumstantial and direct evidence as may be
4\ 1ldblc naton ;’1’ T’m 4"*} L3 a[ 2

guxdance There, we set fmth a framework for
analyzing "whether invidious discriminatory purpose
was a motivating factor" in a government body's
decisionmaking. In addition to scrving as the
tramework for examining discriminatory purpose in
cases brought under the Lqudl 1’rotect|0n Clause for
over two decades )
630, H4
(1993} (citing £
of Fqual Pmtecnon (lauﬂe chal enge to racial
gerrymander of districts); Kogers v, Lodge, 458 US.
613, 618, 102 S.Ct 3272, 3276 Ed2d 1012
{19823 (evaluating vote dilution claim under Equal
Protectmn (]ause usmg: Arlington. Heights test);
Mobile, 445 ) 100 8.Co 1301- 1363
(same), the Ar framework has also
been used, at least in pan 10 evaluate purpoac in our
previous § 5 casc% See Plevsan ¢
Stages, 479 U8, 452, 468-470, 107 S.CL
7 93 L. 8()(& (1987} (considering utys
history in rejecting anncxation of *489 black
neighborhood and its departure from normal
procedures when calculating costs of annexation
*#1503 alternatives);, see also Hus
F.Supp. 494, 516-517 (D.C, 198
459 TLS, 1166, 103 8.Ct 309
83} (referring to
A fws United States.
452 U8, 189, 103 S.00
(same).

74 1.Bd.2d l'}‘()
s test); Port
upp. 987, 1019, affd,
34 (1982}

{14 The "important starting point" for awe«ing
dxscnmmdmrv mtcnt undu Arliner s "thc

hpavlly on one race than another.' " 425
b, at 564 (citing Waskington

dohmson, 518 U8, at 922, 115 5.0, at 2491

13, 2472, 96 8.0 2040, 2048-2049, 48 1. E

(rejecting argument thal a jurisdiction's failure to
adopt the plan with the greatest possible number of
majority black districts establishes that it acted with a
discriminatory purpose); Shaw, & H12-913
116 8.Cr 204 (same), or if it chose thc plan tm"
no reason at all.  Indecd, if a plan's dilutive impact
were dispositive, we would effectively mcorporate §
2 into § 3, which is 2 result we find unsatisfactory no
matter how it is packaged. See Part IT, supra.

As our discussion illustrates, asscssing a
Jjurisdiction's motivation in enacting voting changes is

2761, Ina§ 3 case, "impact” might include a
plan's retrogressive eflect and, for the reasons
discussed above, its dilutive impact. Other
considerations relevant to the purpose inquiry
include, among other things, “the historical
background of the [jurisdiction's] decision”; "[tlhe
specific sequence of events leading up to the
challenged decision"; "|d{epartures from the normal
procedural sequence”; and "[tlhe legislative or
admimstrative  history,  cspeeially ... [any]
contcmporary statements by mcembers of the
decisionmaking body." 429 11§, at 268, 97 8.0, at
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L
n

We are unable to determine from the District Court's
opinion in this action whether it deemed irrelevant all
evidence of the dilutive impact of the redistricting
plan adopted by the Board. At one paint, the District
Court correctly stated that “"the adoption of one
nonretrogressive  plan  rather  than  another
nonrerogressive plan that containg more majority-
black districts cannot by itself give rise to the
inference of discriminatory intent." 00 8t
450 (emphasis added). This passage implies that the
District Court belicved that the existence of less
dilutive options was at least relevant to, though not
dispositive of, its purpose inquiry. While this
language is consistent with our holding today, see
supra, at 1501-1502, the District Court also declared
that "we will not permit section 2 evidence to prove
discriminatory purpose under section 5," ibid. With
this statement, the District Court appears to endorse
the notion that evidence *490 of dilutive impact is
irrelevant even (o an inguiry into retrogressive intent,
a notion we reject.  Sce supra, at 1501-1502.

The Board contends that the District Court actually
"presumed that whilc majority districts had [a
dilutive] effect,” Brief for Appellee 35, and "cut
directly to the dispositive question 'started' by the
existence of {a dilutive] impact:  did the Board have
legitimate, nondiscriminatory motives' for adopting
its planf?]" Zd. at 33. Even if the Board werc
correct, the District Court gave no indication that it
was assuming the plan's dilutive effect, and we
hesitate to attribute to the District Court a rationale it
might not have employed.  Because we are not
satisfied that the District Court considered evidence
of the dilutive impact of the Board's redistricting
plan, we vacate this aspect of the District Court's
opinion. The District Court will have the
opportunity to apply the driingion feights test on
remand as well as to address appellants' additional
arguments that it erred in refusing to consider
evidence that the Board was in violation of an
opgoing injunction "o ‘'remedy any remaining
vestiges of [a] dual [school] system,’ " 907
at 449, n. 18,

* ox

The judgment of the District Court is vacated, and
the case is remanded for further proceedings
consistent with this decision.

It is so ordered.

Justice THOMAS, concurring.

Although I continue to adhere to the views I
expressed in Helder v, Hell, 512 U8, 874, 891, 114
S.Cr 2881, 2591, 129 ¥ Iid.2d 687 {1994} (opinion
concurring in judgment), I join today's opinion
because it is consistent with our vote dilution
precedents. I fully anticipate, however, that as a
result of today's holding, all of the problems we have
experienced in § 2 vote dilution cases will now be
replicated and, indeed, exacerbated in the § 5
retrogression inquiry.

1 have ftrouble, for example, imagining a
reapportionment change that could not be deemed
"retrogressive”  under our *491 vote dilution
jurisprudence by a court inclined to find it s0. We
have held that a reapportionment plan that "enhances
the position of racial minorities” by increasing the
number **1504 of majority-minority districts does
not "have the "effect’ of diluting or abridging the right
to vote on account of race within the meaning of §
3. Begr v, Unded Srares, 425 1.8, 130, 141,96 8.Ct.
1357, 1364, 47 L0424 629 (1974). But in so
holding we studiously avoided addressing one of the
necessary consequences of increasing  majority-
minority districts: Such action necessarily decreases
the level of minority influence in surrounding
districts, and to that extent "dilutes™ the vole of
minority voters in those other districts, and perhaps
dilutes the influence of the minority group as a
whole. See, e.g., Havs v Lowisions, 936 F.Supp. 360
304, n 17 (W, 996 (three-judge court) (noting
that plaintiffs’ experi "argues convincingly that our
plan, with its one black majority and three influence
districts, empowers more black voters statewide than
does™ a plan with two black-majority districts and
five "bleached" districts tn which minority influence
was reduced in order to create the sccond black-
majority district); ¢f. Jo Ay, 512
CONF 1007, Hid 8.CL 2647 L4294 d
(

37

1994) (noting that dilution can occur by
"fragmenting the minority volers among several
districts ... or by packing them into one or a small
nmumber of districts to minimize their influesce in the
districts next door").

Under our vote dilstion jurisprudence, therefore, a
court could strike down wmy reapportionment plan,
either because it did not inctude enough majority-
minority districts or because it did {and thereby
diluted the minority vote in the remaining districts).
A court could presumably cven strike down a new
reapportionment plan that did not significantly alter
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the status quo at all. on the theory that such a plan did
not measure up to some hypothetical ideal. With such
an indeterminate "rule." § 5 ceases lo be primarily a
prophylactic tool in the important war against
discrimination in voting, and instcad becomes the
means whereby the Federal Government, and
particularly the Department of Justice, usurps *492
the legitimale political judgments ol the States. And
such an cmply "rulc" incvitably forces the courts lo
make political judgments regarding which type of
apporlionment best serves supposed minority
interests— judgments that the courts are ill equipped
to make.

| can at least find some solace in the belief that
today's opinion will force us to confront, with a
rencwed  sense  of urgency, this  fundamental
inconsistency that lics at the heart of our vote dilution
Jjurisprudence.

Bevond my general objection o our vole dilution
precedent, the onc portion of the majority opinion
with which I disagrec is the majority's new
suggestion that preclearance standards established by
the Department of Justice arc "normally” cntitled to
deference.  Sce ante, at 1500_fEN*] Scction 3 scts
up alternative routes for preclearance. and the
primary route specified is through the District Court
[or the District ol Columbia, nol through the Attorney
General's olfice. See 42 U.S§.C. § (generally
requiring District Court preclearance. with a proviso
that covered jurisdictions may obtain preclearance by
the Attorney General in lien of District Court
preclearance, bul providing no authority for the
Auorney General o preciude judicial preclearance).
Requiring the District Court to defer to adverse
preclearance decisions by the Attorney General based
upon the very preclearance standards she articulates
would ecsscntially render the independence of the
District Court preclearance route a nullity.

FM* 1 do not address the separate question,
not presented by (his action, whether the
Department's inferpretation of the Voling
Rights Act of 1965. as opposcd to its
articulation of standards applicable to its
own preclearance determinations, is entitled
to deference.  The regulation at issuc here
only purports to be the latter.

Moreover, given our own "longsianding
interpretation of § 3." sec ante, at 1500, deference lo
the particular preclearance regulation addressed in
this action would be inconsistent with another of the

Attorney General's regulations, which provides: "In
making determinations |under § 5| the Attorney
General will be guided by (he relevant decisions ol
the *493 Supreme Court of the United Statcs and ol
other Federal courts.” CFR_ 8 S1.56 (1996
Thus, while I agree with the majority's decision
*%*1505 not to defer to the Attomey General's
standards, I would reach that resull on dilferent
grounds.

Justice 8R! . with whom Justice GINSBURG
joins, concurring in part and concurring in the
judgment.

1 join Parts | and II of the majority opinion, and Part
III insolar as it is not inconsisient with this opinion.
T wrile scparately (o cxpress my disagreement with
onc aspect of the majority opinion.  The majority
says that we need not decide "whether the § 5
purpose inquiry ever extends bevond the search for
retrogressive intent." Anfe, at 1501. In my view, we
should decide (he question, for otherwisc the District
Court will find it difficult to cvaluate the cvidence
that we say it must consider. Cf. post, at 1512
(STEVENS, IJJJJIJJ., dissenting in part and
concurring in part). Morcover, the answer to the
question is that the "purpose" inquiry does extend
beyond the search for retrogressive intent. It
includes the purpose ol unconstitutionally diluting
minorily voling strength.

The language of § 3 itself forbids a change in "any
voting qualification or prerequisite to voting, or
standard, practice, or procedure with respect o
voling," where that change either (1) has the
"purpose" or (2) will have the "effect” of "denying or
abridging the right to vote on account of race or
color." 42 3¢, These last few words
rcilerale in context the language of the Fifleenth
Amendment itsclf: "The right of citizens ... to vote
shall not be denied or abridged ... on account of race
lor| color...." This use of constitutional language
indicates that one purpose forbidden by the statute is
a purposc o act unconstilutionally.  And a new plan
cnacted with the pumposc of wunconstitutionally
diluting minority votes is an unconstitutional plan.
Mobife v. Rol 5 .S S5 6203, 60, W0 S CL
1490, 1497-1498 ] 64 LEA2d 47 (198
(plurality opinion); gfe, af 1499,

*494 Of course, the conslilutional language also
applics 1o § 5's prohibition that rests upon "cllects."
The Court assumes, in its discussion of "cffccts," that
the § 5 word "effects” does not now embody a purely
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constitutional test, whether or not it cver d1d s0. Sec
grte, a1 1497 City of Rome v, 46 1

Amendment does not reach vote dilution); [“einovics
v, Oheifrer, 507 146,132 113 5.0 1149, 115¢

1860 173, 177, 100 S.Cy HG? o4

122 1,04 2d 500 (1993) ("This Court has not dec1ded

LEd24 1192 (1960  And lhal Tact, hcrc is beside
the point. The scparatc argument about the meaning
of the word "effect” concerns how far hevond the
Constitution's requirements Congress intended that
word o reach. The argument aboul "purpose" is
simply whether Congress intended the word 1o rcach
as far as the Constitution itself, embodying those
purposes hat, in relevant coniexi, the Constitution
itself would forbid. I can find nothing in the Court's
discussion that shows that Congress intended to
restrict the meaning of the statutory word "purpose”
short of what the Constitution itself requires. And
the Court has previously expressly indicated (hat
minority vote dlluuon is a harm that § 35 guards
against. e Elections, ?0% U5 544,
359,89 S.C1, ¢ 25 Ed.2d 1 (1969).

Consider a hypothetical example that will clarily the
precise legal question here at issuc.  Supposc that a
covered jurisdiction is choosing between two new
voting plans, A and B. Neither plan is retrogressive.
Plan A violales cvery traditional districting principle,
but from the perspective of minority representation, it
maintains the status quo. thereby meeting the
"effects” test of § 3. See ante, at 1497-1498. Plan B
is basically consistent with traditional districting
principles and it also creales one or lwo new
majority-minority districts (in a Statc where the
number of such districts is significantly less than
proportional to minority voting age population).
Suppose further that the covered jurisdiction adopls
Plan A. Without any other proposed evidence or
justification, ordinary principles of logic and human
experience suggest that the jurisdiction would likely
have adopled Plan A with "the purpose ... of denying
or abridging the right 1o volc on account of racc or
color" & 1973¢c. It is rcasonable *495 to assumc
that the Constitution would forbid the use of such a
plan.  See Kog v _fodee, 438 U5 613, 617, 142

LEd2d 1012 (198

SOCL 3272 3275,

whether the Fificenth Amcndmcnl applics 0 vole-
dilution claims ..."), &Show v, Rens, 509 TS, 630,
643 113 S.Ct 2816, 3823 125 LEA2d S
(1993 (endorsing the (¢ i concurrence's
Fourleenth Amendment approach);
Staies, 423 1S, 130, AN
; 364, n 14, 47 L.EA.2d 629 (1970).  Then, to
read § 3's "purpose” language 1o require approval of
Plan A, cven though the jurisdiction cannot provide a
ncutral cxplanation for its choice, would be both to
read § 5 contrary to its plain language and also to
believe that Congress would have wanted a § 5 court
(or the Auorney General) to approve an
unconstitutional plan adopted with an
unconstitutional purposc.

In light of this example, it is not surprising that this
Court has previously indicated that the purpose parl
of § 5 prohibits a plan adopted with the purposc of
unconstitutionally diluting minority voting strength,
whether or not the plan is retrogressive in its effect.
In Shepe v 317118, 899, 116 8.t 1894 {55
L.Ed.2d 207 (1996); for cxample, the Court doubted
"that a showing of discriminatory effect under § 2,
alone, could support a claim of discriminatory
purpose under § 5" f. at 214, 0. 6. 116 S.CL. at
1904, 1 6 (emphasis added). The word "alone"
suggests that the cvidence of a discriminatory cffect
there at issue--evidence of dilution--could be relevant
to a discriminatory purpose claim.  And if so, the
more natural understanding of § 5 is that an unlaw/ful
purpose includes more than simply a purpose 10 *496
retrogress. Otherwise, dilution would either
dispositively show an unlawful discriminatory effect
(il retrogressive) or it would almost always be
irrelevant (il not retrogressive).  Either way. it would
not normally have much to do with unlawful purposc
See also the discussions in Rigizmond v. i
vtares, 422 U8, 358 378-379 95 &Gt 2296, 2307
45 L Ed.2d4 245 (1873 (annexation plan did

(Fourlcenth Amendment covers vole dilution claims);
Mabile, 446 U8, at 66, 100 5.0, at 1499 (plurality
opmlon) (same). And compare i, at 62-63, 100

7-1498 *%1506 (inlentional vote dilution
majy be llng’il under the Fifteenth Amendment) and
Gomitlic Lightfoor, 364 U8 339 346 81 SOt
125, 129130, 5 L.Ed2d 110 {1260y (Fifteenth
Amendment covers municipal boundaries drawn to
cxclude blacks). with Adedile, supra, at 84, o 3, 100
2.0 at i"‘é“) 3 (STEVENS, J.. concurting in
judgment) {Afgppife plurality said that Fifteenth

not have an impermissible dilutive effect but the
Court remanded for a determination of whether there
was an impermissible § 3 purpose); Pleasant Grove
v, Lnifed States, 479 1.8, 462, 471-472, and w11,
107 5.0 794, 800, and i, 11, 93 1. Ed.2d 866 (1987
(pwrpose to minimize future black \o[lng strengﬂ] is
1mperm1551ble under § 5); Port A {nite

States, 459 1S, 189 108, !
LE42Zd 334 (1987 (@ plan adopmd for a
discriminatory purposc is invalid under § 3 cven if it
"might otherwise be said to reflect the political
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strength of the minority community"); post, at 1512
(STEVENS, )., dissenting in part and concurring in
part).

o, 515 U8, 900, 115 5.0 2475, 132
, also implicitly assumed that §
5's  "purpose" stretched bevond the purely
retrogressive. There, the Justice Department poinied
out that Georgia made a choicc belween (wo
redistricting plans, one of which (call it Plan A) had
more majority-black districts than the other (call it
Plan B). The Department argued that the fact that
Gceorgia chosc Plan B showed a forbidden § 3
discriminatory purpose. ~ The Court rejected this
argument, but the reason that the majority gave for
that rejection is important. The Courl pointed out
that Plan B cmbodicd traditional stalc districting
principles. It rcasoncd that "[t]hc State's policy of
adhering to other districting principles instead of
creating as many majority-minority districts as
possible does not supporl an inference" of an
unlawlul discriminatory purposc. [, ar 924, 113
5.0t at 2492 If the only rclevant "purpose” were a
retrogressive purpose, this reasoning, with its reliance
upon Lraditional districting principles, would have
been beside the point. The Court would have
concerned itself only with Georgia's intent to worsen
the position of minorities, not with the reasons why
Georgia could *497 have adopted one ol (wo
polentially ameliorative plans. Indeed, the Court
indicated that an ameliorative plan would ran afoul of
the § 5 purpose test if it violated the Constitution.
**1507_{hid. See also Skow v, Junt,_supre, at 912-
913 116 LAl ieid.

In sum, the Court today should make explicit an
assumption implicit in its prior cases.  Section 5
prohibits a covered State from making changes in its
voling practices and procedures where those changes
have  the  wumconstitutional  “"purposc”  of
unconstitutionally diluting minority voting strength.

joins. disscnling in part and concurring in part.

In my view, a plan that clearly violates § 2 is not
cnlitled to preclearance under § 5 of the Voling
Rights Act of 1965. The majority's contrary view
would allow the Attorney General of the United
States to place her stamp of approval on a state action
thal is in clear violation of federal law. It would be
astonishing il Congress had commanded her to do so.
In fact. however, Congress issucd no such command.
Surely no such command can be found in the text of

§ 5 of the Voting Rights Act. {FM 1] Morcover. a fair
review of the text *498 and the legislative history of
the 1982 amendment 1o § 2 of that Act indicates thal
Congress intended the Autorncy General to deny
preclearance under § 5 whenever it was clear that a
new voting practice was prohibited by § 2. This does
not mean that she must make an independent inquiry
into possible violations of § 2 whenever a request for
preclearance is made. It simply means that. as her
tegulations provide, she must refuse preclearance
when "necessary lo prevent a clear violation of
amended section 2." 28 CFR 8 51.53(bY 2y {1996,

[MNI. As originally enacted, § 5 provided:

"Sec. 5. Whenever a State or political
subdivision with respecl o which the
prohibitions sct forth in scction 4(a) arc in
cffcct shall cnact or scck to administer any
voting qualification or prerequisite to voting,
or standard, practice, or procedure with
respecl (o voling dillerent from that in [orce
or cflect on November 1, 1964. such State or
subdivision may institutc an action in the
United States District Court for the District
ol Columbia for a declaratory judgment that
such qualification, prercquisite, standard,
practice. or procedure does not have the
purpose and will not have the effect of
denying or abridging the right to vote on
account of race or color, and unless and until
the court enters such judgment no person
shall be denied the right to vote for failure to
comply with such qualification prerequisite,
standard, practice, or procedure: Frovided,
That such qualification,  prerequisite,
standard, practice. or procedure may be
enforced without such proceeding if the
qualification, prerequisile. standard,
practice, or procedure has been submitied by
the chicf legal officer or other appropriate
official of such State or subdivision to the
Attorney General and the Attorney General
has not interposed an objection within sixtly
days after such submission, cxcept that
ncither the Attorncy Gengral's failure to
object nor a declaratory judgment entered
under this section shall bar a subsequent
action to cnjoin cnforccment of such
qualification, prerequisite, standard,
practice, or procedure.  Any action under
this section shall be heard and determined
by a court of three judges in accordance with
the provisions of section 2284 of title 28 of
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and any appeal shall lic to the Supreme
Court.” 79 Stat. 439.

It 15, of course, well settled that the Attorney General

must rctusc to preclear a new ¢lection procedure in a
covered jurisdiction if it will "lead to a retrogression
in the position of racial minorities with respect to
their elfective exercise of the electoral franchise.”
25 U5, 130, 141, 86 5.C1
1357, 1 { d 629 (19765, A retrogressive
effect or a retrogre purpose is a sufficient basis
for denying a preclearance request under § 5. Today,
however, the Court helds that retrogression is the
only kind of effect that will justify depial of
preclearance under § 5, amre, at 1496-1501, and it
assumes that "he § 5 purpose inquiry [never]
cxtends beyond the search for retrogressive mtent."
Ante, at 1501, While I agrce that this action must be
remanded even wunder the Court's miserly
interpretation of § 5, | disagree with the Court's
holding/assumption that § 5 is concerned only with
retrogressive effects and purposes.

Betore explaining my disagreement with the Court, J
think it important to emphasize the three factual
predicates that underlic our analysis of the issues.
Tirst, we assume *499 that the plan submitted by the
Bossier Parish School Board (Board) was not
"retrogressive” because it did not make matters any
worse than they had been in the past. None of the 12
districts had cver had a black majority and a black
person had never been elected to the Board. App. to
huris.  Statement 67a.  Second, because the majority
in ¥*1508 both the District Court and this Court
found that even clear violations of § 2 must be
precleared and thus found it unnecessary to discuss
whether § 2 was violated in this action, we may
assume that the record discloses a "clear violation" of
§ 2. This means that, in the language of § 2, it is
perfectly clear that "the political processes lcading to
nomination or election {to positions on the Board] are
not equatly open to participation by members of [the
African-American race] in that ils members have Jess
opportunily than other members of the electorate to ...
elect representatives of their choice.” USC 8
1973¢hy [FN2] Third, if the Court is correct in
assuming that the purpose inquiry under § 35 may be
limited to cvidence of "retrogressive intent,” it must
also be willing to assume that the documents
submitted in support of the request for preclearance
clearly establish that the plan was adopled for the
specific purposc of preventing African-Americans
from obtaining representation on the Board. Indeed,
for the purpose of analyzing the legal issues, we must

assume that Judge Kessler, concurring in part and
dissenting in part, accurately summarized the
evidence when she wrote:

IM2. Although the majority in the District
Court refused to consider any of the
evidence relevant to a § 2 violation, the
parties” stipulations suggest that the plan
violsted § 2. For mstance, the partics'
stipulated that there had been a Jong history
of discrimination against black voters in
Bossier Parish, see App. to Juris. Statement
130a-140a; that voting in Bossier Parish
was racially polarized, see i, at 122a-127a;
and that it was possible to draw two majority
black districts without violating traditional
districting principles, see id. at 76a, 82a-
83a, 114a-115a.

"The evidence in this case demonstrates
overwhelmingly that the School Board's decision to
adopt the Police Jury redistricting plan was
motivated by discriminatory *500 purpose.  The
adoption of the Police Jury plan bears heavily on
the black community becausc it denics its members

a reasonable opportunity o clect a candidate of

their choice, The history of discrimination by the

Bossier School System and the Parish itself

demonstrates  the Board's continued refusal to

address the concerns of the black community in

Bossicr Parish.  The scquence of events leading up

to the adoption of the plan illustrate the Board's

discriminatory purpose. The School Board's
substantive departures [rom traditional districting
principles is similarly probative of discriminatory
motive. Three School Board members have
acknowledged that the Board is hostile to black
representation.  Moreover, some of the purported
rationales for the School Board's decision are flat-
out untrue, and others arc so glaringly inconsistent
with the facts of the case that they are obviousty

pretexts.” 947 F.3upp. 434, 463 (13.0.1995).

Il the purpose and the elfect of the Board's plan
were simply to maintain the discriminatory status quo
as described by Judge Kessler, the plan would not
have been retrogressive.  But, as | discuss below,
that is not a sufficient reason for concluding that it
complicd with § S.

[
In the Voting Rights Act of 1965, Congress enacted
a complex scheme of remedies for racial
discrimination in voting. As originally cnacted, § 2
of the Act was "an uncontroversial provision” that
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"simply testated” the prohibitions against such
discrimination already contained in the Fifteenth
Amendment," / 2 v, Salden, 446 1.5, 55, 61,100
5 7 {1980) (plurality opinion). Like
the constitutional prohlbxtxons against discriminatory
districting practices that were mvalxdated in cases
like Gomiliion v. Lightfoor, 364 U8
125, 5 L.EQ24 110 (1960, and Whit :
H2 S, 755,938 37 LK “HM/}G:»)
§ 2 was made applicable to every State and political
subdivision in the coumtry. *501 Section 3, on the
other hand, was highly controversial because it
imposed novel, extraordinary remedies in certain
areas where discrimination had been most flagrant.
See Sowth Laroling v, Kazenbach 3 301
3G 8.0 803, 821-822, 15 L.Ed2d 769
**1509 Jurisdictions like Bossicr
in Louisiana arc covered by § 5 because their
history of discrimination against African-Americans
was a matter of special concern to Congress.
Because these judsdictions had resorted to various
strategies 1o avoid complying with courl orders to
remedy discrimination, "Congress had reason to
suppose that {they] might try similar maneuvers in
the future in order to evade the remedies for voting
dlscmmmhon contained in the Act itself” [, at

at 822. Thus Congress enacted § 5

not to maintain the discriminatory status quo, but to
stay ahead of efforts by the most resistant
jurisdictions to undermine the Act's purpose of
"1|d[dm0] the countrv of racial discrimination.” I,

212 ("The heartt of the Act is a
heme of stringent remedies aimed at areas
where voting discrimination has been most [lagrant™).

“N3, Section 4 of the Act sets forth the
formula for identifying the jurisdictions in
which such discrimination had occurred, see
Sowrh C v, Rofzenboch, 383 USRS, al
317-318.86 S.Ct, st 812-813.

in areas of the country lacking a history of pervasive
discriniination, Congress presumed  that  voting
practices were generally lawlul.  Accordingly, the
burden of proving a violation of § 2 has always
tested on the party challenging the voting practice.
The situation is dramatically different in covered
jurisdictions.  In those jurisdictions, § § flatly
prohibits the adoption of any new voting procedure
uniess the State or political subdivision institutes an
action in the Pederal District Court {or the District of
Columbia and obtains a declaratory judgmenl that the
change will not haw: a dlscnmmamry purposc or
effect. See 42 The burden of

@
)

proving compliance with the Act rests on the
jurisdiction. A proviso to § 5 gives the Attorney
General the authority to allow the new procedure to
go into effect, but *302 like the immigration statutes
that give her broad discretion to waive deportation of
undesirahle aliens, it does not expressly impose any
timit on her discretion to refuse preclearance. See
ibid. The Attorney General's discretion is, however,
cabined by regulations that are presumplively valid i
they "are reasonable and do not contlict wth the
Voting Rights Act itself,”

411 U8, 326, 336,02 8 U
472 (19733 Those rcgulations provide that
preclearance will generally be granted if a proposed
change "is free of discriminatory purpose and
retrogressive effect”; they also provide, however,
that in "those stances” in which the Attomey
General concludes "that a bar to implementation of
the change is necessary to prevent a clear violation of
amended section 2,” preclearance shall be withheld.
[¥N4] There is no basis [or the Court's speculation
that litigants would so " ‘roulinely,' " ante. at 1497,
employ this 10-year-old regulation as to "make
compliance with § 5 contingent upon compliance
with § 2," ibid.  Nor do the regulations require the
jurisdiction to assume the burden of proving the
absence of vote *503 dilution, see anre, at 1498.
They merely preclude preclearance when "necessary
to prevent a clear violation of ... section 2."  While
the burden of disproving discriminatory purpose or
retrogressive eftect is on the subinitting jurisdiction,
if the Attorney General's conclusion that the change
would clearly violate § 2 is challenged, the burden
on that issue, as in **1510 any § 2 challenge, should
rest on the Attorney General., [FINS]

Fh tie 28 CFR 4 3 19%6) provides:
"Consistency  with umsulutlondl and
statutory requirements.

"(a) Consideration in general.  In making a
determination the Attorney General will
consider whether the change is free of
discriminatory purpose and retrogressive
effeet in light of, and with particular
attention being given to, the requirements of
the 14th, 15th, and 24th amendments to the
Constitution, 42 1 L 19718y and (B),
sections 2, 4(a), 4(0(2), 4(1)4), 201, 203(c),
and 208 of the Act, and other constitutional
and statatory provisions designed to
safeguard the right to vote from denial or
abridgment on account of race, color, or
membership in a language minority group.
"(b) Section 2. (1) Preclearance under
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section 5 of a voting change will not
preciude any legal action under section 2 by
the Attomey General if implementation of
the change subscquently demonstrates that
such action is appropriate,

"(2) In those instances in which the Attorney
General concludes that, as proposed, the
submiited change is [ree of discriminatory
purpose and retrogressive elfeet, but also
concludes that a bar to implementation of
the change is necessary to prevent a clear
violation of amended section 2, the Attorney
General  shall  withhold  section  §
preclearance.”

FNS. Thus, T agree with those courts that
have found that the jurisdiction is not
required to prove that its proposcd change
will not violate § 2 in order to receive
preclearance.  See . _Reno, 887
FSupp. 318, 321 (D.D Although
several three-judge Disirict Courts have
concluded that § 2 standards should not be
incorporated into § 35, none has held that
preclearance should be granted when there is
a clear violation of § 2; rather, they appear
simply to have determined that a § 2 inquiry
is not routinely required in a § 5 case. See,

(1.D.C. 1995
874 ¥.Supp. 39
cf. B
135G . 3 (holding that although
courts are not "obligated to completely
araft" § 2 standards onto § 5, "[i}t would be
incongraous for the court to adopt a plan
which did not comport with the standards
and guidelines of § 2").

The Court docs not suggest that this regulation is
inconsistent with the text of § 5. Nor would this be
persuasive, since the langmage of § 5 forbids
preclearance of any voling practice that would have
"the purpose [or] effeet of denying or abridging the
right to vote on account of race or color." 42
§ 1973c.  Instead the Court rests its entire analy
on the flawed premise that our cases hold that a
change, even if otherwise unlawful, cannot have an
effect prohibited by § 5 unless that effect is
retrogressive.  The two cases on which the Court
relies, Beer v, United Siates
357, 47 L.Ed.2d 629 (1978, and Cin

{ 460 118, 125 163 S.Cr 998 74
i do hold (as the current

regulations provide) that proof that a change is not
retrogressive  is  mormally  sufficient to  justify
preclearance under § 5. In neither case, however,
was the Court confronted with the question whether
that showing would be sufficient it the proposed
change was so discriminatory that it clearly violated
some other tederal law. *3504 In fact, in ggp--which
held that a legislative reapporionment enhancing the
position ol African-American voters did nol have a
discriminatory eftect-the Court stated that "an
ameliorative new legislative apportionment cannot
violate § 5 unless the new apportionment itself so
discriminates on the basis of race or color as to
violate the Constitution.” 425 U.§.. at 141, 98 .01
_1FNG] Thus, to the extent that the Be
ourt addressed the question at all, it suggested that
certain - nonrewrogressive  changes  that  were
nevertheless discriminatory should not be preclearcd.

FNG, i 7 the Court disavowed
reliance on the ameliorative character of the
change reviewed in Beer, see 460 US., ar
134, 0, 10, 103 8.Ct, at 1004, n, 1D, Ttleft
open the question whether Congress had
altered the tandard when it amended §
2 in 1982, 460 LS., at {33, 4.9, 103 SO
at 1003, n. 9, and said nothing about the
possible significance of a violation of a
constitutional  or  statutory  prohibition
against vote dilution.

The Court discounts the significance of the "unless”
clause because it refers to a constitutional vielation
rather than a statutory violation. According to the
Court's reading, the Beer dictum at most precludes
preclearance of changes that violate the Constitution
rather than changes that violate § 2. This argument is
unpersuasive. As the majority notes, the Begr Court
cites Fhite v Reg A2 TS, w766, 93 S.CL, at
2339~ 2340, which found unconstifutional a
reapportionment scheme that gave African-American
residents "less opportnity than did other residents in
ihe district to participate in the political processes and
to eclect legislators of their choice.”  Because, in
1976, when Beer was decided, the § 2 standard was
coextensive with the constitutional standard, Seer did
not purport to distinguish between challenges brought
under the Constitution and those brought under the
statute.  Rather Beer 's dictum suggests that any
changes that violate the standard established in White
zr should not be precleared. [

ENZ, In response to this dissent, the majority
contends that, at most, Bee; ited Stades,
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25 108, 130, 96 SO 1387, 47 1.Ed.24
129 (19765, allows denial of preclearance
for  those changes that violate the
Constitution. Sce ante, at 1499-1500.

Thus, the majority apparently concedes that
our "settled interpretation,” ante, at 1500, of
§ 5 supports a denial of preclearance for at
ieast some nonretrogressive changes.

*505 As the Court recognizes, ante, at 1499, the law
has changed in two respects since the announcement
of the Heer dictum.  In 1980, in what was perceived
bv C onﬂruss to be a change m the standard applied in
sicr, a plurality of this Court concluded

that dlscrnnmator) purpose is an essential **1511
clcmenl of a constitutional vote dilution challenge.
ife v, Bolden, 446 U5, 21 62, 100 5.CL, i
In reaction to that decision, in 1982 Congress
amended § 2 by placing in the statute the language
used in the opinion to describe what is
commonly known as the “"results" standard for
evalualing vote dilution challenges.
(now codificd at 42
7 il {iin
2. 2758, 92 L. X
Couzruss preserved, as a matter of stalulory law, the
very same standard that the Court had identified in

Becr as an exception to the general rule requiring
preclearance of nonretrogressive changes.  Because

See 96 Stat. 134

ra o

in 1975 Beer required demial of preclearance for
it

voting plans that violated the H7ge standard,
follows that Congress, in preserving the %
standard, intended also that the Attorney General
should continue to refuse to preclear plans violating
that standard.

FN8, The amended Versxon of § 2 tracks the
language in }
766, 93 5.0 2332
314(1973),

That intent i3 confirmed by the legislative history of

the 1982 Act. The Senate Report states:
“"Under the rule of Begr v, L) s,
130, o 1357, 47 LE (1976), a
voting change which is ameliorative is not
objectionable unless the change ‘itself so
discriminates on the basis of race or color as fto
violate the C onqmutmn U at 141196 5.0

64 y 3

6

of the amendment to section 2, it is mténded that a
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section 5 objection also follow it a new voting
procedure itself so *506 discriminates as to violate
section 2." 5, Ren. 7.0.12, 0. 31 (1982)
U.S.Code Cong. & Admin.News 1982 pp. 177,
189.

The House Report conveys the same message in
different langnage. It unequivocally sttes that
whether a discriminatory practice or procedure was in
existence before 1965 (and therelore only subject to
attack under § 2) or is the product of a recent change
(and therefore subject to preclearance under § 5)
"affects only the mechanism that triggers relief.”
H.R.Rep. No. 97-227, p. 28 (1981). This statcment
plainly indicates that the Committee understood the
substantive standards for § 2 and § 5 violations to be
the same whenever a challenged practice in a covered
jurisdic(ion represents a change subject to the dictates
of § § Thus, it is rcasonablc to assume that
((JH&,ICSS by endorsing the "unless" clause in Beor,
contemplated the denial of preclearance for any
change that clearly violates amended § 2. The
majority, by belittling this legislative history,
abrogates Congress'effort, *507 in enacting the 1982
amendments, "to broaden the protection afforded by
the Voting Rights Act." Chisom y._Rozme 5
3806, 404, 111 S.C1 2334, 2368, 115 LEJ.X

¥NY. The postenactment legislative record
also  supports the Auorney General's
interpretation of § 3. In 1983, the Attorney
General first proposed regulations requiring
a denial of preclearance "based upon
viotation of Section 2 if there is clear and
convincing evidn.nw of stwh a violaton."
S0 Ved.Rep. 19122, 1913 Congress held
oversight hearmgs in \vhich several
witnesses, including the Assistant Attorney
General, Civil Rights Division, testificd that
clear violations of § 2 should not be
precleared. See Oversight Hearings hefore

the  Subcommittee on  Civil  and
Constitutional  Rights of the House
Committece on the Judiciary, Proposed

Changes to Regulations Governing Section
5 of the Voting Rights Act, 99th Cong., 1st
Sess., 47, 149, 151-152 (1985). Following
thesc  hearings, the House Judiciary
Subcommittee on Civil and Constitutional
Rights issued a Report in which it concluded
“that it is a proper inlerpretation of the
legislative history of the 1982 amendments
to usc Scction 2 standards in the course of
making  Section 5  determinations.”
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Subcommittee on Civil and Constitutional
Rights of the Ifouse Committee on the
Judiciary, Voting Rights Act:  Proposed
Section 5 Regulations, 99th Cong., 2d Sess.,
Ser. No. 9, p. 5 {Comm. Print 1986),
Although this history does not provide direct
evidence of the enacting Congress' intent, it
does constitute an informed expert opinion
concerning the validity of the Allomey
Gerneral's regulation.

Despite this strong evidence of Congress' intent, the
majority holds that no deference to the Attorney
General's regulation is warranted. The Court
suggests that had Congress wished to alter "our
longstanding interpretation” **1512 of § 5, Congress
would have madc this clear. Anfe, at 1500, But
nothing in our "settled interpretation” of § 5, wufe, at
J, is inconsistent with the Attorney General's

readmc of the statite. To the contrary, our precedent
actually indicates that nonretrogressive plans that are

otherwise discriminatory under Whire v. Regester
should not be precleared.  As peither the language
nor the legislative history of § 5 can be said to
conflict with the view that changes that clearly
violate § 2 arc not cntitled to preclearance, there is
no legitimate basis for refusing to defer to the
Attorney (1eneral‘s regulation. See

i S
L7 LEd

51.019

I

fn Part IlIf of its opinton the Court correctly
concludes that this action must be remanded for
further proceedings because the District Court
erroneously refused to consider certain evidence that
is arguably relevant to whether the Board has proved
an absence of discriminatory purpose under § 5.
Because the Court appears satisfied that the disputed
cvidence may be probative of an " 'intent fo
retrogress,’ " it conchudes that it is umnecessary to
decide "whether the § 5 purpose inquiry ever extends
beyond the search for retrogressive intent.” dnre, at
1501,  For two rcasons, 1 think #t most unwisc to
reverse on such a narrow ground.

First, [ agree with Justice BREYER, see ante, at
1505, that there is simply no basis for imposing this
limitation on the purpose inquiry. None of our cases
have held that § 5's purpose test is limited to
refrogressive intent. In *5085 ;
Stegres, 479 UG, 462, 469472
§01. 93 104 /d 866 (1987}, for mstancc we tound
that the city had failed to prove that its annexation of

certain white arcas lacked a discriminatory purpose.
Despite the fact that the annexation lacked a
relrogressive effcct we ’mund 11 vms subject to § 5
prwlummu id. gt 4 o7
80 (Powcll ] dlsscnnnﬁ) (u)mcndm"
that the majority erred in holding that a
discriminatory purpose could be found even though
there was no infent "to have a retrogressive eflect”).
Furthermore, limiting the § 5 purpose inguiry (o
retrogressive intent is inconsistent with the basic
purpose of the Act. Assume, for example, that the
record unambiguously disclosed a long history of
deliberate exclusion of African-Americans from
participating in local elections, including a series of
changes each of which was adopted for the specific
purpose of maintaining the status quo.  None of
those changes would have been motivated by an
"intent to regress,” but cach would have been
motivated by a “discriminatory purpose" as that term
is commonly understood. Given the long-settled
understanding that § 5 ol the Acl was enacted to
prevent covered jurisdictions from "contriving new
rules of vatious kinds for the sole purpose ot
perpetuating voting dlscrlmm‘ltlon South Car
v. Katmenback, 383 US., at Ct., a1 it is
inconceivable thal Congress mlcnds,d lo authorize
preclearance of changes adopted for the sole purpose
of perpetuating an existing pattern of discrimination.

Second, the Court's {failure (o make this point clear
can only complicate the task of the District Court on
remand. It that court takes the natrow approach
suggested by the Couwt, another appeal will surely
foflow; if a majority ultimately agrees with my view
of the issue, another remand will then be necessary.
On the other hand, if the District Court does not Jimit
its consjderation to evidence of retrogressive intent,
and if it therefore rules against the Board, appellees
will bring the action back and the Court would then
have to resolve the issuc definitively.

*509 In sum, both the interest in orderly procedure
and the fact thal a correct answer to the issue is
pellucidly clear should be sufficient (o persuade the
Court to state definitively that § 35 precjearance
should be denied if Judge Kessler's evaluation of the
record is correct.

Accordingly, while I coneur in the judgment insofar
as it remands the action for further proceedings, 1
dissent from the decision insofar as it fails to
authorize proccedings in accordance with the views
sct forth above.
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Supreme Court of the United States
Janet RENQ, Attorney General, Appellant,
V.

BOSSIER PARISH SCHOOL BOARD.
George Price, et al,, Appellants,

V.

Bossier Parish School Board.

Nos. 98-405, 98-406.

Argued April 26, 1999,
Reargued Oct. 6, 1999.
Decided Jan. 24, 2000.

Louisiana parish school bhoard filed motion for
declaratory judgment of preclearance under Voting
Rights Act for its proposed redistricting plan. A
three judge panel of the United States District Court
for the District of Columbia, $07 _F.Supp. 47
Silberman, Circuit Judge, granted motion. Attorney
General appealed.  The Supreme Court, 320 U8,
471, 117 8,01 1898, 137 1.Ed.2d 730, vacated and
remanded. On remand, the District Court, 7
FSupn.2d Roberison. [, granted motion.
Attorney General appealed. The Supreme Court,
Justice Scaliz, held that: (1) case was not moot, and
(2) Act does not prohibit preclearance of redistricting
plan enacted with discriminatory but nonretrogressive
purpose.

24

Affirmed.
Justice Thomas filed concurring opinion.
Justice Houter file opinion concurring in part and

dissenting in part, in which Justices Steve
i rg and Brever joined.

S

Justice
Justice Clinsbusg joined.

vens filed dissenting opinion in which

Justice Br

ser filed dissenting opinion.

West Headnotes

{1} Declaratory Judgment €210
LIBAKZIO Mot Clied ‘

111 Schools ©=53(1)
51

ry judgment of preclearance
under Voting Rights Act for 1992 school redistricting
plan was not mooted by fact that next scheduled
election would occur in 2002, when school board
would have new plan in place based upon data from
2000  census; absent  successful  subsequent
challenge, 1992 plan, rather than 1980 predecessor
plan, which contained quite different voting districts,
would serve as baseline against which parish's next
voting plan would be evaluated for purposes of
preclearance, and whether and how that future plan
represented change from baseline, and, if so, whether
it was retrogressive in effect, would depend on
whether preclearance of 1992 plan was proper.
Voting Rights Act of 1965, § 2, as amended,
U ¥ 3.

12} Elections ©=12(8)

1445 12(8) Most Cited Cases

Voting Rights Act does not prohibit preclearance of
redistricting plan enacted with discriminatory but
nonretrogressive purpose.  Voting Rights Act of
1965, § 5, as amended, 42 1.8 L5 1975¢.

131 Elections &12(8)

144K 1208 Most Clle o5

In order to obtain preclearance of redistricting plan
under Voting Rights Act, covered jurisdiction must
show that proposed change does not have purpose of
denying or abridging right to vote on accound of race
or color, and that proposed change will not have
cffect of denying or abridging right to vote on
account of race or color. Voting Rights Act of 1965,
§ 5, as amended, 4.

141 Statutes €209
Supreme Court will not adopt construction of statute
that would atlribute different meanings to same
phrase in same seatence, depending on which object
it is modifying.

**867 *320 Svilabus [FN*|

* The syllabus constitutes no part of the
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opinion of the Court but has been prepared
by the Reporter of Decisions for the
convenicnce of the reader. Sec (/mfu{
Sices v, Detroit Timber & Lumber Co., 200
. O 282, 30 4 4‘}‘).

Bossier Parish, Louisiana, a jurisdiction covered by
§ 5 of the Voling Rights Act of 1965, is thereby
prohibited from enacling any change in a "voting
qualification|,] prerequisitef,] standard, practice, or
procedure” without first obtaining preclearance from
either the Attorney General or the Distriet Court.
When, following the 1990 census, the Bossier Parish
School Board (Board) submitted a proposed
redistricting plan to the Attorney CGeneral, she denied
preclearance. The Board then filed this preclearance
action in the District Court.  Section 3 authorizes
preclearance of a proposed voting change that "docs
not have the purpose and will not have the effect of
denying or abridging the right to vote on account of
race or color.”  Appeliants conceded that the Board's
plan did not have a prohibited "elfect" under § 35,
since it was not "retrogressive,”" Je., did pot worsen
ition of minority voters, see f g
g 1.5, 130, 96 8.CL 15587, 47 LBd.2d
but claimed that it violated § 5 because it was
enacted for a discriminatory "purpose.” The District
Court granted preclearance. On appeal, this Court
disagreed with the District Court's proposition that af/
evidence of a dilutive (but nonretrogressive) effect
torbidden by § 2 was irrclevant to whether the Board
enacted the plan with a retrogresme purpose
forbidden by 3. Rene v, Bossi
Bed, 520 US. 471, 486-487, 117
L.Ed.2d 730 (Bosyier Porish 7). This C ourt vauued
and remanded for further proceedings as to the
Board's purpose in adopting its plan, i7, at 486, 117
X6 eaving for the District Court the question
whother the § 3 purpose inguiry ever extends beyond
the scarch for retrogressive intent, /444 On remand,
the District Court again granted preclearance.
Concluding, inzer alia, that there was no evidence of
discriminatory but nonretrogressive purpose, the
court lelt open the question whether § 5 prohibits
precleatance of a plan enacted with such a purpose.

*321 Held:

1. The Court rejects the Board's contention that these
cases are mooted by the fact that the 1992 plan will
never again be used because the next scheduled
clection will oceur in 2002, when the Board will have
a new plan in place bascd upon data from the 2000
census. In at least one respect, the 1992 plan will

have probable continuing effect: 1t will serve as the
baseline against which appellee's next voting plan
will be evaluated for preclearance purposes. P, 871.

2. In tight of § 5's language and Beer 's holding, § 5
does not prohibit preclearance of a redistricting plan
enacted with a discriminatory bul nonretrogressive
purpose. Pp. 871-878.

(a) In order to obtain preclearance, a covered
jurisdiction miust establish that the proposed change
"does not have the purpose and will not have the
effect of denying or abridging the right to vote on
account of race or color.” The covered jurisdiction
bears the burden of persuasion on both points.  See,
e.g., Bossier Porish 1, supra, ar 478, 117 8.C1L 1491,
In Beer, the Court concluded thar, in the context of a
§ 5 vote-dilution claim, the phrase "abridging the
right to vote on account of race or color” limited the
term "effect" lo retrogressive effects. 4
141, 96 S0t 1357, Appellants’ contention 111'11 in
qualitying the term "purpose,” the very same phrase
does not impose a limitation to retrogxessinn but
means discrimination more generally, is unlmabic
Sec Bunkamerice Corp, v. x.r!(‘u] S:(.' 5
122,129,103 8.Ct, 2266 Gicd

379, 95 500
dmunOm\hcd Appelhmls
subjec mg, both prongs io the same

L

argue tha
limitation

**868 produces a purpose prong with a trivial reach,
covering only "incompetent retrogressors.”  If this
were true--and if # were adequate to justily giving
the very same words different meanings when
qualifying "purpose” and "effect"--there would be
instances in which this Court applied such a
construction to the innumerable statutes barring
conduct with a particular "purposc or effeet," yot
appellants are unable to cite a single case. Moreover,
the purpose prong has value and effect even when it
does not cover conduct additional to that of a so-
called incompetent retrogressor:  The Government
need only refute a jurisdiction’s prima facie showing
that a proposed voting change does not have a
retrogressive purpose, and need not counter the
jurisdiction's evidence regarding actual retrogressive
effect. Although virtually identical language in §
2(a) and the Fifteenth Amendment has been read to
refer not only 1o retrogression, but to discrimination
more generally, giving the language different
rcaning in § 5 is faithful to the different context in
which in which the term T abridging” is used.
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Appellants'  reading would  exacerbate  the
"substantial" federalism costs that the preclearance
procedure already exacts, Lo
325 U8, 266,282, 119 8.Cr, 693, |
perhaps to the extent 322 of raising concerns about
§ 3's constitutionality, see Miller v, Johnson, 315
5. 900, 926:927, 115 8.0
The Court's resolution of this issue renders it
unaccessary to address appelants' challenge to the
District Court's factual conclusion that there was no
evidence of diseriminatory but nonretrogressive
intent. Pp. 871-876.

(b) The Court rejects appellants’ contention that,
notwithstanding that  Bessior Parish T explicitly
"fe[ft] open for another day" the question whether §
5 extends to discriminatory buf nonrctrogressive
intent, 320 L.S., af 486, 117 8.0t 1491, two of this
Court's prior decisions have already reached the
conclusion that it does. Dictum in & &
141, 98 8.C1. 1357, and bolding of Plecsant Grove v,
/ Stedes, 479 UK, 462, 107 SCt 7% 93
2d 866, distinguished. Pp. 876-878.

7 FSupp.2d 29, affirmed.

SCALLA, I, delivered the opinion of the Court, Part
11 of which was unanimous, and Parts |, Hi, and IV of
which were joined by REHNQUIST, CJ., and
QCONNOR, KENNEDY, and THOMAS, 1.
nled a concmrmg opinion, posi, p-
, J.. filed an opinion wmumn,«c in
numz in parl, m which STEVENS,
. and BREYER, JI., joined, poust. p. 878.
, filed a dissenting opinion, in which
3, J., joined, poss, p. 895. BREYER, 1.,
nting opinion, post, p. 895.

878,
part and

Paul R.Q. Wolison, Washington, DC, for the
appellant in no. 98-405.

Puiricia 5, Washington, DC, for the
appellant in no. 98- 406.

Michael A. Carvin, Washington, DC, for the
appellee.

Justice SUALIA delivered the opinion of the Court.

These cases present the question whether § 5 of the
Voting Rights Act of 1965, 79 Stat. 439, as amended,
*32 . 1973¢, prohibits preclearance of a
redistricting plan enacted with a discriminatory but

, 2000 CJ C.AR. 460, 2000 C} C.A.R. 461, 13 Fla. L. Weekly Fed. § 87

nonretrogressive purpose.

I
This is the sccond time the present cases arc before
us, and we thus recite the facts and procedural history
only in brief. Like every other political subdivision
of the State of Louisiana, Bossier Parish, because
*%869 ol its history of diseriminatory voting
practices, is a jurisdiction covered by § 5 of the
Voting Rights Act.  See 42 US.C. § §  1973c,
19730{a). (b 30 Fed.Reg. 9897 (1965). It is
therefore prohlbltcd from ecnacting any change in a
"voling qualification or prerequisite to voting, or
standard, practice, or procedure with respect to
voting,” without [irst obtaining either administrative
preclearance from the Attorney General or judicial
preclearance from the United States District Court for
the District of Columbia. 42 | S

XA

Bossier Parish is governed by a 12-member Police
Jury elected [rom single-member districts for 4-year
terms.  In the carly 1990', the Police Jury set out to
redraw its electoral districts in order to account for
demographic changes reflected in the decennial
census.  In 1991, it adopted a redistricting plan
which, like the plan then in effect, contained no
majority-black districts, although blacks made up
approximately 20% of the parish’s population.  On
May 28, 1991, the Police Jury submitted its new
districting plan to the Attorney General; two months
later, the Attorney General granted preclearance.

The Bossier Parish School Board (Board) is
constityted in the same fashion as the Police Jury,
and it too undertook to redraw its districts atfter the
1990 census.  During the course of that redistricting,
appellant-intervenor George Price, president of the
local chapter of the National Association for the
Advancement of Colored People (NAACP), proposed
that the Board adopt a plan with majority-black
districts. In the fall of 1992, amid some controversy,
the *324 Board rejected Price’s suggestion and
adopted the Police Jury's 1991 redistricting plan as its
own.

On January 4, 1993, the Board submitted its
redistricting plan {o the Aitorney General for
preclearance.  Although the Attorney General had
precleared the identical plan when submitted by the
Police Jury, she interposed a formal objection to the
Board's plan, asserting that "mew information”--
specifically, the NAACP plan proposed by appellant-
intervenor Price-- demonstrated that "black residents
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are sufficiently numerous and geographically
compuct so as to constitute a majority in two single-
member districts.”  App. to Juris. Statcment in No.
98-405, p. 235a. The Attorney General disclaimed
any attempt to compel the Board to "adopt any
particular plan,” but maintained that the Board was
"not free to adopt a plan that unnecessarily Hmits the
opportunity for minority volers to cleet their
candidates of choice." Thid.

After the Atorney General denied the Board's
request for reconsideration, the Board filed the
present action for judicial preclearance of the 1992
plan in the United States District Court for the
District of Columbia. Section 5 of the Voting Rights
Act authorizes preclearance of a proposcd voling
changc that "docs not have the purposc and will not
have the effect of denying or abndgmg the right to
vote on account of race or color.” 42 .8
1873¢. Belore the District Couri, appe mls
conceded that the Board's plan did not have a
probibited "effect” under § 5, since it did not worsen
the position ot minoti ers. (In Baer o
Seares, 425 U.S. 130, 1337, 47 LEd.2d 629
{1976}, we hv.ld that a plan has a prohibifed "effect”
only if it is refrogressive.) Instead, appellants made
two  distinet claims. First, they argued that
preclearance should be denied because the Board's
plan, by not creating as many majority-black districts
as it should create, violated § 2 of the Voting Rights
Act, which bars discriminatory voting practices.
Second, they contended that, *325 although the
Board's plan would have no retrogressive effect, it
nonetheless violated § 5 because it was enacted for a
discriminatory "purpose.”

The District Court granted preclearance.
Parish_School_Rd._v. Reno_ 907 FSupp, 434
(D.D.C.1995). As to the first of appcliants' two
claims, the District **870 Court held that it could not
deny preclearance of a proposed voting change under
§ 5 simply because the change violaed § 2.
Morcover, in order to prevent the Government "flrom
doing} indirectly what it cannot do directly," the
District Court stated that it would "not permit section
2 evidence to prove diseriminatory purpose under
section 5. Jd, at 4 As to the sccond of
appellants’ claims, the District Court concluded that
the Board had borne its hurden of proving that the
1992 plan was adopted for iwo legitimate,
nondiscriminatory  purposes: 1o assurc prompt
preclearance (since the identical plan bhad been
precleared for the Police Jury), and fo enable easy

implementation (since the adopted plan, unlike the
NAACP's proposed p]dn R:quired no redrawing of
precinet Hnes).  Ad,_at 447, Appellants filed
jurisdictional statements in this Court, and we noted
pmbab]”uﬂsdlctmn Reno v, Bossier Farish So x’w).
Bd, S17UR 1232, 116 8.0 1874, 135 L.E4.2d 17

On appeal, we agreed with the District Court that a
proposed  voting change cannot be denied
preclearance simply because it violates § 2, but
disagreed with the proposition that ¢/ evidence of a
dilutive (but nonretrogressive) effect forbidden by §
2 was irrelevant to whether the Board enacted the
plan with a wtrogrcmvc purpose forbidden by § 5.
1 School Bd, S20 115, 471
9f, 137 L.Ed.2¢ 730 (1997
Since some language in the
vict Cowrt’s opinion left us uncertain whether the
court had in fact applied that proposition in ils
decision, we vacated and remanded for [urther
proceedings as to thc Board's purpose in adopting the
1992 plan. /o, 1461, Ju light of
our dlsposmon w luﬂ opm the additional question
"whether *326 the § 5 purpose inquiry cver extends
beyond the search for retrogressive intent." i,
"The existence of such a purpose,” we said, "and its
relevance to § 5, are issues to be decided on
remand." [hid,

.

On remand, the District Court, in a comparatively
brief opinion relying on, but clarifying, its extensive
carlier opinion, again granted preclearance. 7
F.Supp.2d 20 {DUD.CLI998Y.  First, n response o
our invitation to address the existence of a
discriminatory but nonretrogressive purpose, the
District Court summarily concluded that "the record
will not support a conclusion that extends beyond the
presence or abscence of retrogressive intent." /d, at
it noted that one could "imagine a set of facts
that would establish a ‘non-retrogressive, but
nevertheless  discriminatory, purpose, but those
imagined facts are not present here."  Jhid.  The
District Court therefore Jeft open the question that we
had ourselves left open on remand: namely, whether
the § 3 purpose inquiry extends beyond the search
for retrogressive intent.

Second, the District Court considered, at greater
{ength, how any dilutive impact of the Board's plan
bore on the question whether the Board cnacted the
plan with a retrogressive intent. it concluded,
applying the multifactor test we articulated in
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Metropoliion.__ Hr
0 LS. L BT S0

L Ed.2d 450 (1977), that allegations of dilutive e
and of discriminatory animus were insufficicnt to
establish retrogressive intent. 7 F.Supp.2d, a

In their jurisdictional statements in this Court,
appellants contended, first, that the District Courf's
conclusion that there was o evidence of
discriminatory but nonretrogressive purpose was
clearly erroneous, and second, that § 5 of the Voting
Rights Act prohibils preclearance of a redistriciing
plan  enacted with a  discriminatory  but
nonretrogressive  purpose. Appellants did not
chatlenge the District Court's determination that there
was no evidence of retrogressive intent.  We again
noted probable jurisdiction. U.S 118 118801
U9, 147 1.1d. 2d 898 {1999,

**871 ¥327 11
Before proceeding to the merits, we must dispose of
a challenge to our jurisdiction. The Board contends
that these cases are now moot, since its 1992 plan
"will never again be used for any purpose.”  Motion
to Dismiss or Affirm 9. Under Louisiana law,
school board members are elected to serve 4- year
terms.  bLadev.Stat Ann § 17:52(A% (West 1995).
One month after appellants filed the jurisdictional
statements for this appeal, the scheduled 1998
clection for the Board took place. The next
scheduled election will not occur until 2002, by
which time, as appellants concede, the data from the
upcoming decennial census will be available and the
Board will be required by our "one-man-one-vote"
precedents to have a new apportionment plan in
place. Accordingly, appellee argnes, the District
Court's declaratory judgment with respect to the 1992
plan is no longer of any moment and the dispute no
longer presents a live "case or controversy" for
urposes of Article [ of the Constitution. Pr :
Newkivk, 427 U5, 395, 401, 95 8.0t 2330, 45
L.Bd.2d 272 (1975y, Milis v, Greem, 159 ULS. 651,

Dismiss or Affirm 3, and "might be entitled” to such
an injunction, Brief for Appellant Reno in Opposition
to Motion to Dismiss or Affirm 2. We need not pause
to consider whether the possibility of these somewhat
speculative and uncertain events suffices to keep
these cases alive, since in af least one respect the
1992 plan will have probable continuing elfect:
Absent a suceessful subsequent challenge under § 2,
it, rather than the 1980 predecessor plan--which
contains quite *328 different voting districts--will
serve as the baseline against which appellee's next
voting plan will be evalvated for the purposes of
preciearance.  Whether (and precisely how) that
future plan represents a change from the baseline,
and, if so, whether it is retrogressive in effect, will
depend on whether preclearance of the 1992 plan was
proper.

We turn, then, to the merits.

iy

{2} Appellants press the two claims initially rajsed in
their jurisdictional statements: first, that the District
Court's fuctual conclusion that there was no evidence
of discriminatory but nonrcirogressive intent was
clearly erroneous, and second, that § 5 of the Voting
Rights Act prohibits preclearance of a redistricting
plan  enacted  with a  discriminatory  but
nonretrogressive purpose.  Our resolution of the
sccond claim renders it unnccessary to address the
first. When considered in light of our longstanding
interpretation of the "effect” prong of § 5 in its
application to vote-dilution claims, the language of §
$ leads to the conclusion that the "purpose” prong of
§ 5 covers only retrogressive dilution.

{31 As noted earlier, in order to obtain preclearance
under § 5, a covered jurisdiction must demonstrale
that the proposed change "does not have the purpose
and will not have the effect of denying or abridging
the right to vote on account of race or color." 42

VS0 5§ 1973¢. A covered jurisdiction, therefore,

653, 165,01 132, 40 1. Fd. 293 {1895},

{1] Appellants posit several contingencies in which
the Board's 1992 plan would be put to use—-including
resignation or death of one of the 12 Board members
before 2002, and failure to agree upon a replacement
plan for the 2002 election. They also assert that, if
we were to hold preclearance improper. they "could
seek” an injunction voiding the elections held under
the 1992 plan and ordering a special clection, Brief
for Appellants Price et al.  Opposing Motion to

must make two distinet showings:  first, that the
proposed change "does not have the purpose ... of
denying or abridging the right to vote on account of
race or color,” and second, that the proposed change
"witl not have the effect of denying or abridging the

right to vote on account of race or color.”  The
covered jurisdiction bears the burden of persuasion
on both points.  See **872Bgs Carisk £, 520

U8, a0 478, 117 3.1 1491 (jud
28 CFR & SL32(a
preclearance).

1 preclearance);
(1999 (administrative
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*329 In B
1357, 47 L.EA2d 629 {1976), this Coun dddusscd
the meaning of the no-cffect requircment in the
context of an allegation of vote dilution. The case
presented the question whether a reapportionment
plan  that would have a discriminatory but
nonretrogressive elieet on the rvights ol black voters
shouid be denied preclearance. Reasoning that § 5
must be read in light of its purpose of "insurfing] that
no voting-procedure changes would be made that
would lead to a retrogression in the position of racial
minorities with respect to their effective exercise of
the electoral franchise,” we held that "a legislative
reapportionment that enhances the position of racial
minorities with respeet 1o their effective exercise of
the clectoral franchise can hardly have the 'cffect' of
diluting or abridging the right to vote on account of
race within the meaning of § 3." /4. at 141, 9
1357, In other words, we uomludcd that, in lhc
context of a § 5 challenge, the phrase "denying or
abridging the right to vote on account of race or
color”--or more specifically, in the context of a vote-
dilution claim, the phrase "abridging the right to vote
on account of race or color”--limited the term it
qualified, "effect,” to retrogressive effects.

4] Appellants contend that in qualifying the term
"purpose,” the very same phrase does not impose a
limitation to retrogression—ie., that the phrase
"abridging the right to vote on account of race or
color” means retrogression when it modifies "effect,”
but means discrimination more generally when it
modifies "purpose.”  We think this is simply an
untenable construction of the text, in effect recasting
the phrase "does not have the purpose and will not
have the effect of x " to read "does not have the
purpose of ¥ and will not have the effect of x." As
we have in the past, we refuse to adopt a construction
that would attribute different meanings to the same
phrase in the same sentence, dependmg on which
object it is modifying. Sec
United Stafes, 462 1.8, 122

. 1456 {1983) (dcclmmg to give *’»30 ditferent
meanings to the phrase "other than" when it modified
"banks" and "common carriers" in the same clause).

Appellants point ool that we did give the purpose
prong of § 5 a broader meaning than the eﬂ'ect prong
in Richmond v, ? £ ;
2296, 4 s ¢ That case involved
requested prcclcarancc for a proposed anncxation that
would have reduced the black population of the city

of Richmond, Virginia, from 52% to 42%. We
concluded that, although the annexation may have
had the effect of creating a political unit with a lower
percentage of blacks, so long as it "fairly reflect{cd]
the strength of the Negro community as it exist|ed}
after the annexation” it did not violate § 5. Jd, at
3 We reasoned that this
mlurpmahon of the effect prong of § S was justilied
by the pecoliar circumstances presented in
annexation cases:
"To hold otherwise would be either to forbid all
such annexations or to require, as the price for
approval of the amnexation, that the black
community be assigned the same proportion of
council seats as before, hence perhaps permanemtly
overrepresenting them and underrepresenting other
clements in the community, including the nonblack
citizens in the annexed area. We are unwilling to
hold that Congress intended either consequence in
enacting § 5. 7bid
We reflused, however, (o impose a similar limitation
on § S's purpose prong, stating that preclearance
could be denied when the jurisdiction was acting with
the purpose of effecting a percentage reduction in the
black population, even though it could not be denicd
when the jurisdiction's action **873 merely had that
effect. e, at 378-379, 95 5.0 2296,

It must be acknowledged that &ic d created a
discontinuity between the effect and purpose prongs
of § 5. We regard that, however, as nothing more
than an ex necessifafe limitation upon the effect
prong in the particular context of annexation--to
avoid the invalidation of all annexations of *331
areas with a lower proportion of minority voters than
the annexing unit. The case certainly does not stand
for the proposition that the purpose and effect prongs
have fundamentally different meanings--the latter
requiring retrogression, and the former not--which is
what is urged here.  The approved effect of the
redistricting in Rickmond, and the hypothetically
disapproved purpose, were both retrogressive. We
[ound it necessary to make an exception to normal
retrogressive-effect principles, but pot to normal
retrogressive-purpose principles, in order to permit
routine annexation.  That sheds little Hght upon the
issue before us here.

Appellants’ only textual justification for giving the
purpose and effect prongs different meanings is that
to do otherwise "would reduce the purpose prong of
Scction 5 to a trivial matter,” Briet for Federal
Appellant on Reargument 13; would "effectively
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delet[e] the 'purpose’ prong," Reply Brief for
Appellants Price et al. on Reargument 3; and would
give the purpose prong "a trivial roach, limited to the
casc of the incompetent retrogressor,” Reply Brict for
Federal Appellant 9. If this were true--and if it were
adequate to justify giving the very same words a
different meaning when qualifying "purpose” than
when  qualifying  "effect"--one  would  expect
appellants to cite at Jeast some instances in which this
Court applied such muscular construction to the
innumerable  statutes bdrrin;: u)nduct with a
particular "purpose or effect.”  See, e.g..
192{dy (prohibiting sale of any arhck “for 1 2he
purpme or with the effect of manipulating or
Lomrollmg prices” in the meatpacking mduslrv) 12
G HAY (barring savings and loan
holdmg Lompam;s from engaging in any activity on
behalf of a savings association subsidiary "for the
purpose or with the effect of evading any law or
regulation applicable to such savings dssmidtion”);
47 US.C0 § S4HLIGHR) {1994 ed, Supp. 1D
(prohibiting  cable tranchlsmg authormcq trom
iraposing any requitement that "has *332 the purpose
or effect of prohibiting, limiting, restricting, or
conditioning the provision of a telecommunications
service by a cable operator or an affiliate thereot").
They cite not a single one, and we are aware of none.

It is true enough that, whenever Congress enacts a
statute that bars conduct having "the purpose or effect
of x," the purpose prong has application entirely
separate from that of the effect prong only with
regard to uniikely conduct that has "the purpose of x"
but fails to have "the effect of x"--in the present
context, the conduct of a so-called "incompetent
retrogressor.”  The purpose prong has value and
effect, however, even when it does not cover
additional conduct.  With regard to conduct that has
both "the purposc of x" and "the cffeet of x," the
Clovernment need only prove that the conduct at issue
has "the purpose of x" in order to prevail. In the
specific context of § 5, where the covered
jurisdiction has the burden ol persuasion, the
Government need only refute  the covered
jurisdiction's prima facie showing that a proposed
voting change does not have a retrogressive purpose
in order for preciearance to be denied.  When it can
do so, it is spared the necessity of countering the
jurisdiction's evidence regarding actual retrogressive
effect--which, In vole-dilution cases, is often a
complex undertaking. This advantage, plus the
ability to rcach malcvolent incompetence, may not
represent a massive addition to the effect prong, but it

is enough to justify the separate existence of the
purpose prong in this statute, and is no less than what
justifies the **874 scparate existence of such a
provision in many other laws. [FIN1}

N1, Justice SOUTER criticizes us for
"assum[ing] that purpose is easier (o prove
than cffect ... in voung rights cases.” Post.
at 887, n. 10 (opinion concurting in part and
dissenting in part). As is obvious from our
discussion in text, we do not suggest that
purpose is always easicr to prove, but simply
that it may semetimes be (which suffices to
give force to the "purpose" prong without
the necessity of doing violence io the
English language). Indeed, Justice
SOUTER acknowledges that "intent fo
dilute is conceptually simple, whereas a
ditutive abridgment-in-fact is not readily
defined and idemtified independently of
dilutive intent.”  Post, at 892.

*333 At bottom, appellants' disagreement with our
reading of § 3 rests not upon textual analysis, but
upon their opposition to our holding in 5
Although they do not explicitly contend that Beer
should be overruled, they all but do so by arguing
that it would be "untenable" to conclude (as we did in
g that the phrase "abridging the right to vote on
account of race or color” refors only to retrogression
in § 5, Reply Briet for Federal Appellant on
Reargument 1, in light of the fact that virally
identical language elsewhere in the Voting Rights
Act--and indeed, in the Filleenth Amendment--has
never been read to refer only to retrogression.  Sece §
2(a) of the Voting Rights Act, 42 U.8.C. § 1973{a)
("No voting {practice] shall be imposed or applied by
any State or political subdivision in a manner which
results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race
orcolor..™); U.S. Const, Amdt. 15, § 1 ("The right
of citizens ol the United States to vote shall not be
denied or abridged by the United States or by any
State on account of race, color, or previous condition
of servitude™). {FN2] The term "abridge," however--
whose ¥334 core meaning is "shorten,” see Webster's
New International Dictionary 7 (2d  ¢d.1950);
American Heritage Dictionary 6 (3d ed.1992)--
necessarily entails a comparison. it makes no sense
to suggest that a voting practice "abridges” the right
to vote without some baseline with which to compare
the practice. In § 5 preclearance proceedings--which
uniquely deal only and specifically with changes in
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voting procedures--the baseline is the statos quo that
is proposed to be changed: If the change "abridges
the right to vote" relative to the status quo,
preclearance is denied, and the status quo (howcever
discriminatory if may be) remains in effect. In§ 2
or Fifteenth Amendment proceedings, by contrast,
which involve not only changes but (much more
commonly) the status quo itself, the comparison must
be made with a hypothetical alterpative: If the starus
guo “results in fan] abridgement of the right to vote"

1 "abridge {s] [the right to vote]" refative to what the
right to vote cught fo be, the status quo itself must be
changed.  Our reading of "abridging" as referring
only to retrogression in § 3, but to discrimination
**875 more generally in § 2 and the Fificenth
Amendment, is faithful 1o the differing contexts in
which the term is used. 1

i

N2, Appellants also cite §  3(c) of the
Vuung Rights Act, which provides, with
regard to a court that has found a violation
of the right to vote guaranteed by the
Fourteenth or Fifteenth Amendment, that
“the court ... shall retain jurisdiction for such
period as it may deem appropriate and
during such pertod no voting [practice]
different from that in force or effect at the
time the proceeding was commenced shall
be enlorced unless and untif the court finds
that such [practice] does not have the

purpose and will not have the etfect of

denying or abridging the right to vote on
account of race or color ..." 42 US(.§
1973a{c). This provision does nol assist
appellants’ case because it is not at all clear
that it conters the power to deny approval to
nonretrogressive redistricting.  That is to
say, it may well contemplate that, once a
court has struck down an unconstitutional
practice and granted relief with regard to
that practice, it may assume for that
jurisdiction a function identical to that o the
District Court for the District o' Columbia in
§ 5 preclearance proccedings.  This is
suggested by the fact that the State may
avoid the court's jurisdiction in this regard
by obtaining preclearance from the Attorney
General; and that § 35(c), like § 5,
explicitly leaves open the possihility that a
proposed change approved by the court can
be challenged as unconstitutional in a
"subsequent action.” Ihid. Wc of course
intimate no holding on this point, but limit

R. 460, 2000 CJ C.A.R_ 461, 13 Fla. L. Weekly Fed. 8§ 87

our conclusion to the nonprobative character
of § 3(c) with regard to the issue in the
present cases.

FNG, Liven it § 5 did not have a different
baseline than the Fifteenth Amendment,
appellants’ argument that § S should be read
in parallel with the Fxhc.unlh Amendment
would fail for the simple reason that we
have never held that vote dilution violates
the Fifteenth Amendment. See Yo,
Guifter, 307 U8, 146,159, 113
Fad2d 500 (1993) (citing Beer_v.
{United States. 5 LS. 130, 142 n. 14,
9 S.Ct 43 47 L.Ed2d 629 (1976).
Indeed, contrary to Justice SOUTER's
assertion, post, at 20, n. 11 (opinion
concurring in part and dissenting in part), we
have never even "suggested" as much.
ilion v, Lightfout 364 1.8, 339, 81
23,8 L Ed.2d 118 {1960), involved a
proposal to redraw thc boundaries of
Tuskegee, Alabama, so as to exclude all but
4 or 5 of its 400 black voters without
cxcludmg a single white voter. Sce 4. al
5. Our conclusion that the
eny black voters the right
to vote in municipal elections, and therefore
violated the Fifteenth Amendment, had
nothing to do with racial vote dilution, a
concept that does not appear in our voting-
rights opinions until nine years later See
Allen v, Stade Bd. of Electic

for the other case relied upon by Justice
SOUTER, the plumhty opmmn in Mobiie v

1LEd.2d .‘_g rmt only dm&. that not
suggest that the Fificenth Amcendment
covers vote dilution, it suggests the opposite,
rejecting the appellees' vote-dilution claim
in the following terms: "The answer to the
appellees' argument is that ... their freedom
to vote has not been denied or abridged by
anyone. The Fifteenth Amendment does
not entatl the right to have Negro candidates
clected.... Having found that Negroes in
Mobile ‘register and vote without hindrance,’
the District Court and Court of Appeals
were in error in believing that the appellanis
invaded the protection of that Amendment in
the present case." fid., 3 {
see also /. at 84, n. 3
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(STEVENS, ., concurring in judgment)
(characterizing  plurality  opinion  as
concluding that "the Fificenth Amendment
applics only to practices that directly affect
access to the ballot™).

*335 In another argument that applies equally to our
holding in Bger. appellants object that our reading ol
§ 5 would require the District Court or Attorncy
General to preclear proposed voting changes with a
discriminatory effect or purpose, or even with both.
That strikes appellants as an inconceivable prospect
only because they refuse to accept the Hmited
meaning that we have said preclearance has in the
vote-dilution context. It does nor represent approval
of the voting change; it is nothing more than a
determination that the voting change is no more
dilutive than what it replaces, and therefore cannot be
stopped in advance under the extraordinary burden-
shifting procedures of § 5, but must be attacked
through the normal means of a § 2 action.  As we
have repeatedly noted, in vote-dilution cases § 35
prevents nothing but backsliding, and preclearance
under § 5 affirms nothing but the absence of
backshiding, Bossrer Parish 4 520 1LS., a1 478, 117

practice of racial vote dilution in mind.  As
Justice SOUTER acknowledges, this Court
did not address the concept until 1969, see
post, at 890, n. 13, and the legislative history
of the 1969 extension of the Act, quoted by
Justice SOUTER, see post, at §90-891,
refers Lo at-large elections and consolidation
of countics as "new, unlawlul ways 1o
diminish the Negroes' franchise" developed
since passage of the Act.  (L.R.Rep. No. 9i-
397, pp. 6-7 (1969,

In sum, by suggesting that § 35 extends to
discriminatory but nonretrogressive vote-dilutive
purposes. dppelldms dak us to do what we declined to
do in Bossier J to blur the distinction
between § 2 and § 5 by "shxﬁ [ing] the focus of § 5
from nonretrogression to vote dilution, and ... chang
[ing} the § 5 benchmark from a }umdictmn s existing
plan to a hypothetical, undiluted plan.”
480, 117 800 14910 Such a reading w
exacerbate the "substantial" federalism costs that the
preclearance procedure already exacts,
omerey Comngy, U.5..266, 282, 11¢
L.Ed.2d 728 (1999}, pethaps to the cxtent of

15

v. Jofnson, 515 U8, 900, 926,
id.2d 762 (1995); Beer, 425
t| This explains why
sole consequence of failing to obtain
preclearance is continuation of the status quo.  To
deny preclearance to a plan that is not retrogressive--
no matter how unconstitutional it may be--would risk
leaving in effect a status quo that is even worse. For
example, in the case of a voling change with a
discriminatory but nonretrogressive purpose and a
**876 discriminatory but ameliorative effect, the
result of denying preclearance would be to preserve a
status quo with more discriminatory cffect then the
proposed change.

¥4 In search of support for the argument
that § 5 prevents not just backsliding on
vole dilution but all forms of vote dilution,
Justice SOUTER cmbarks upon a lengthy
expedition into legislative history. Post, at
889- 892 (opinion concurring in part and
dissenting  in  part). He returns
emptyhanded, since he can point 0 nothing
suggesting that the Congress thought § 3
covered both retrogressive and
nonretrogressive  difution.  Indeed, it 1is
doubtful whether the Congress that passed
the 1965 Voting Rights Act even had the

raising concerns about § 5'5 constimtionality, see
Miller, supra, ar 926-927, 115 S 2475,

importantly, however, in light of our holding in
appellants’ reading finds no support in the ldn,gudge

of § 5. {FNS!

FNS, Justice SOUTER asseris that "[t]he
Justice Department's longstanding practice
of refusing to preclear changes that it
determined to have an unconstitutionally
diccriminatory purpose, both before and
892 (opxmun coneurring  in part  and
dissenting in part); accord, poss, at 895
(STEVLENS, I, dissenting). But of course
before Heer the Justice Department took the
position that even the effects prong was not
limited, in  redistricling  cases, 1o
retrogression.  Indeed, that position had
been the basis for its denial of preclearance
in Beer, see 425 U5, ar 136, 90 $.Ct 1387,
and was argued in its brief before us as the
basis for sustaining the District Couwrt's
demal see Brief for United State% in Heer v,
i J Stetes, 425 1.5, 17
We rejected that position as to the effects
prong, and there is even more reason to
reject it in the present cases, whose

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



120 8.Ct. 866

Page 10

528 U.S. 320, 120 S.Ct. 866, 145 L.Ed.2d 845, 68 USLW 4086, 141 Ed. Law Rep. 27, 00 Cal. Daily Op. Serv. 559,
2000 Daily Journal D.A.R. 873, 2000 CJ C.AR. 444, 2000 CT C.A.R. 445, 2000 CJ C.A R, 450,2000 CI C AR,
451, 2000 C) C.AR. 460, 2000 CJ C.AR. 461, 13 Fla. L. Weekly Fed. § 87

(Cite as: 528 U.S. 320, 120 5.Ct. 866)

outcomes depend as much upon the
implication of one of our prior cases (as to
which we owe the Department no deference)
as upon a raw interpretation of the statute.

*3371V

Notwithstanding the 1
explicitly "le[f open for another ddy the question
whether § 5 extends to dlscrlmmatow but
nonretrogressive intent, see 524
$.C1. 1491, appellants contend tha s
prior decisions have already reached the concluswn
that it does.  First, appellants note that, in -, this
Court stated that "an ameliorative new legislative
apporlionment cannot violate § 5 unless the new
apportionment itsclf so discriminates on the basis of
race or color as to violatc the Constitution.” 423
LIS, af §41, 96 5.0t 1357, Appellants contend that
this suggests that, at least in some cases in which the
covered jurisdiction acts with a discriminatory but
nonretrogressive  dilutive  purpose, the covered
Jjurisdiction should be denied preclearance because it
is acting unconstitutionally.

We think that a2 most implaustble interpretation. At

sr was decided, it had not been
established that discriminatory purpose as well as
discriminatory  effect  was ncucx\ary for a
constitutional vielation, compare Whire v. Regester,
412 U8, 755, 7 6, 93 S.C 37 L.Ed.28

FWg, Justice BREYER suggests that "[i]t
seems obvious .. that if Mississippi had
enacted its 'moral character’ requirement in
1966 (after enactment of the Voting Rights
Act), a court applying § 5 would have found
‘the purpose ... of denying or abridging the
right 1o vote on account of race, even if
Mississippi had intended to permit, say,
0.4%, rather than 0.3%, of the black voting
age population of Forrest County to
register.” Post, at 897 (dissenting opinion).
As we note above, however, our holding
today does mnot extend to violations
consisting of an outright "denial® of an
individual's right to vole, as opposed o an
"abridgement” as in difution cases.  In any
event, it Mississippi had attempted to cnact
a "moral character” requirement in 1966, it
wotuld have been precluded from doing so
under § 4, which bars ceriain types of
voting tests and devices altogether, and the
issue of § 5 preclearance would theretore
never have arisen. See 42 1J

In any event, it is entirely clear that the statement in
Beer was pure dictum: The Government had made
no contention that the proposed rcdpp()m(mment at
issue was unconstitutional. 423 115

96 1357, And though w e have quotcd the

314 (1973, with Washingron v. Davis, 426 1.8, 229,
3 96 8.0 20440, 48 LEd2d $97 (1976 If
the statement in Heer had meant what appellants
suggest, it would either have been anticipaiing
(without argument) that later holding, or else would
have been guiting #rer's holding (since a showing of
discriminatory but nonretrogressive effect would
have been a constitulional violation and would,
despite the holding of Bews, have sufficed to deny
preclearance). A much more plausible explanation
of the statement is that it referred o a constitutional
violation ofher than vole dilution *338 and, more
specifically, a violalion consisting ol a "denial" of the
right to vote, rather than an "abridgement.”
Although in the context of denial claims, no less than
in the context of abridgment claims, the
antibackshiding rationale for § S (and its cffect of
avoiding preservation of an even worse status quo)
#*§77 suggests that retrogression should again be the
crilerion, arguably in that confext the word "deny"
(unlike 1the word "abridge”) does not import a
comparison with the status quo. {TING]

dictum in subsequent cases, we have never actually
applied it to deny preclearance. See 80
E 5 Shaw
135 LEL24 207
Z SUS,at 924, 1580
5175; We have made cle'n on the other hand, what
we reaffirm today: that proceedings to preclear
apportionment schemes and proceedings to consider
the constitutionality of apportionment schemes arc
entirely distinct.
"Although the Court concluded that the
redistricting  scheme at  issue in  Feer was
nonretrogressive, it *339 did not hold that the plan,
for that reason, was immune from constitutional
challenge ... Indeed, the Voting Rights Act and
our case law make clear that a reapportionment
plan that sutisfies § 3 still may be enjoined as
uncnnsututmnal ;i ;

{ 19‘)() Shaw 11

Sce also City of Lockbart v, Linited Stares, 460 U.S.
125 134, 103 S.C1 998, 74 L.LEd.2d 865 (1982
(describing the holding of Beer as follows:
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"Although the new plan may have remained
discriminatory, it nevertheless was not a regressive
change .... Since the new plan did not increase the
degree ot discrimination  against blacks it was
entitled to § 3 preclearance”). :
Elections, 393 U5, 344, 5 2
L.Ed.2d 1 (1969) ("Once the State has successfully
complicd with the § 5 approval requirements, private
parties may cojoin the enforcement of the new
enactment only in traditional suits atiacking its
constitutionality ..."). As we noted in 5%
explicitly states that neither administrative nor
judicial preclearance " ‘shall bar a subsequent action
to enjoin entorcement’ of {a change in voting
practice BRI £
That {ully av‘uldblc remedy
caves us untrouble by the possibility that § 5 could
produce preclearance of an unconstitutionally dilutive
redistricting plan.

Second, appellants contend that we denied
preclearance on the basis of a djscrunmatorv but
nonretrogressive purpose in 2fegs
States, 479 ULS, 402, 107 8
{19873 That casc involved an wnusual fact pattern.
The city of Pleasant Grove, Alabama--which, at the
time of the District Court's decision, had 32 black
inhabitants, none of whom was registered to vote and
of whose existence city officials appear o have been
unaware, i, at 463, p. 2, 107 §.Ct 794--sought to
annex two parcels of land, one inhabited by a few
whites, and the other vacant but likely to be inhabited
by whites in the near future. We upheld the District
Courl's conclusion that the city acted with a
discriminatory purpose in **R78 annexing the land,
rejecting the city's contention *340 that it couald not
have done so because it was unaware of the existence
of any black voters against whom it could have
intended to discriminate:
"|The city's| argument is based on the incorrect
assumption that an impermissible purpose under §
5 can relate only (o present circumstances. Section
5 looks not only to the present effeets of changes,
but to their future etfects as well ... Likewise, an
impermissible purpose under § 5 may relate to
anticipated as well as present circumstances.
"It is quite plausible to sce [the annexation] as
motivated, in part, by the impermissible purpose of
minimizing future black voting strength ... This is
just as impermissible a purpose as the dilution of
present black voting strength.” fi, at 471-472, 167
't 794 (citations and footnotes ommcd),

Appellants assert that we must have viewed the city's
purpose as discriminatory but nonretrogressive
because, as the city noted in contending that it lacked
cven a discriminatory purpose, the city could not
have been acting to worsen the voting strength of any
present black residents, since there were no black
volers at the time. Flowever, as the above quoted
passage suggests, we did not hold that the purpose
prong of § 35 extends beyond retrogression, but rather
held that a jurisdiction with no minority voters can
have a retrogressive purpose, at the present time, by
intending to worsen the voting strength of future
minority voters.  Put another way, our holding in
l ¢ had nothing to do with the question
whether, to justify the denial of preclearance on the
basis of the purpose prong, the purpose must be
retrogressive;  instead, it involved the question
whether the purpose must be to achieve retrogression
at once or could include, in the case of a jurisdiction
with no present minorily voters, retrogression with
regard (o operation of the proposed plan (as
compared with *341 operation of the status quo)
against new minority voters in the future. Like the

dictum from Beer, thercfore, Sleasant G is
simply inapposite here.

* R o*
]n light of the language of § 5 and our prior holding

-

we hold that § 5 does not prohibit
precicarance of a redistricting plan cnacted with a
discriminatory  but  nonretrogressive  putpose.
Accordingly, the judgment of the District Court is
affirmed.

It is so ordered.

Justice THE,

, concurring.

The Bossier Parish School Board first sought
preclearance of the redistricting plan at issue in this
litigation almost seven years ago. The Justice
Department and  private appellants opposed that
cffort, arguing throughout this litigation that a "safe"
majority-minority district js necessary to ensure the
election of a black schoof board member. {ronically,
while this litigation was pending, three blacks were
clected from majority-white districts to serve on the
Bossier Parish School Board. Although these
election results are not part of the record, they vividly
illustrate the fact that the federal intervention that
spawned this litigation was unnccessary.

Justice SOUTER, with whom Justice 37
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Justice NSBURG, and Justice BREYER join,
concurring in part and dissenting in part.

Under § 5 of the Voting Rights Act of 1965, 42
UsC § 1 a jurisdiction required to obtain
preclearance of changes to its voting laws must show
that a proposed amendment will not have the effect,
and does not reflect a purpose, to deny or abridge the
vote on account of race. I respectfully dissent
{FNi] from the Court's holding that § 5 is indifferent
%342 to a racially **879 discriminatory purpose so
long as a change in voting law is nol mecant to
diminish minority voting strength below its existing
level. It is true that today's decmon haﬁ a precursor
of sorts in Beer v. United Staze .5, 130, 96
5.CL 1237, A7 L.EJ.2¢ 629 {1976}, which holds that
the only anticipated redistricting cffcct sufficient to
bar preclearance is retrogression in minority voting
strength, however dilutive of minority voting power a
redistricting plan may otherwise be.  But il loday's
decision achieves a symmetry with Beer, the
achjevement is merely one of well-matched error.
The Court was mistaken in 82er when it restricted the
effect prong of § 5 to retrogression, and the Court is
even more wrong today when it Hmits the clear text
of § 5 to the corresponding retrogressive purpose.
Although | adhere to the strong policy of respecting
precedent in statutory interpretation and so would not
reexamine Begr. that policy does notl demand that
recognized crror be compounded indefinitely, and the
Court's prior mistake about the meaning of the effects
requirement of § 3 should not be expanded by an

even more erroneous interpretation of the scope of

the section's purpose prong.

FNJ, | agree with the Court's conclusion on

the matter of mootness.

The Court's determination that Congress intended

preclearance of a plan not shown to be free of

dilutive intent (let alone a plan shown to he
intentionally discriminatory) is not, however, merely
erropcous. It is also highly unconvincing.  The
cvidence in these very cases shows that the Bossier
Parish School Board (School Board or Board) acted
with intent to dilute the black vote, just as it acted
with that same intent through decades of resistance to
a judicial desegregation order. The record illustrates

exactly the sort of relentless bad faith on the part of

majority-white voters in covered jurtsdictions that led
1o the cnactment of § 5. The evidence all but poses
the question why Congress would ever have meant to
permit preclearance of such a plan, and it all but

invites the answer that Congress could hardly have
intended any such thing. While the evidence goes
substantially unnoticed on the Court's natrow reading
of the purposc *343 prong of § S, it is not only
crucial to my resolution of these cases, but insistent
in the way it points up the implausibility of the
Court's reading of purpose under § 5.

I
v, Metropoliian  Housing
8,252, 97 8.Ct 553, 50
.h(!_g 977), this Coun sct out a checklist of
considerations for assessing evidence going to
discriminatory intent: the historical background of a
challenged decision, its relative impact on minorities,
specific antecedent cvents, departures from normal
procedurcs, and contemporary  statements  of
decisionmakers. [, at 206-26%, 97 S.Ct 555, We
directed the District Court to follow that checklist in
enquiring  into  discriminatory  intent  following
remand in these cases, Repo v, Z}’msin Purisk Scheol
B, 520105 471, 488, 117 3.0 1491, 137 L.Ed2d
30 {1997y (Bossier Parish Q The Ariington
Heights enquiry reveals the following account of the
School Board's redistricting activity and of the
character of the parish in which it occurred.

The parish’s institution ol general governance is
known as the Police Jury, a board of representatives
chosen from districts within the parish.  After the
1990 census showed a numerical malapportionment
among those districts, the Police Jurors prepared a
revised districting plan, which they submitted o the
Altorney General of the United States with a request
for the preclearance necessary under § 35 of the
meg Rights Act before the parish, a covered
jurisdiction, could modify its voting district fines.
Based on  information then available to  the
Department  of Justice, the Attorney General
understood the parish to have shown that the new
plan would not have the effect and did not have the
purpose ol abridging the voting rights of the parish's
20% black population, and the revised Police Jury
plan reccived preclearance **880 ip the summer of
1991, In fact, as the parish’s School Board has now
admitted, the Police Jury plan thus approved dilutes
the voting strength of the minority population, *344
Plaintiff's Brief on Remand 12; that is, the plan
discriminates by abridging the rights of minority
volers to participate in the political process and elect
candidates of their choice.  Thoraburg v, Gingles.
30, 46-47. 106 5.0, 2752, 92 LTd.2¢

e
478 L

ol
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The same population shifts that required the Police
Jury to reapportion required the clected School Board
to do the same.  Although the Board had approached
the Police Jury about the possibility of devising a
joint plan of districts common to both Board and
jury, the jury rebufled the Board, see App. to Juris.
Slatement 172a (Stipulations 83-84), and the Board
was forced to go it alone. History provides a good
indication of what might have been expected from
this endeavor.

As the parties have stipulated, the School Board had
applied its energies for decades in an effort to "limit
or evade" iis obligation to desegregate the parish
schools. 7d, at 216a (Stpulation 237). When the
Board first received a court order to desegregate the
parish's schools in the mid-1960's, it responded with
the flagrantly defiant tactics of that era. see id, at
216a-217a (Stipulations 236-237), and the record
discloscs the Board's continuing obstructiveness
down to the time covered by these cases. During the
1980's, the degree of racial polarization in the
makeup of the parish's schools rose, id. at 218a
(Stipulations 241-243), and f{he disproportionate
assignment of black faculty to predominantly black
schools increased, id., at 217a-218a (Stipulation 240).
While the parish's superintendent testified that the
assignment of black faculty to predominamtly black
schools came in responsc to black parents' requests
for positive black examples for their children, see
App. 289, the black leaders who testified in these
cases unilormiy rejected that clatm and insisted that,
in accord with the parish's desegregation decree,
black faculty were to be distributed throughout the
parish's schools, to serve as models for white, as well
as black, students, see id, at 326-327; 2IT. 126-128.

*345 Other cvidence of the Board's intransigence on
race centers on the particular terms of the integration
decree that since 1970 has required the Board to
maintain a "Bi-Racial Advisory Review Committee"
made up of an cqual number of black and whitc
members in order to " 'recommend to the ... Board
ways to attain and maintain a unitary system and to
improve education in the parish.” " App. to Juris.
Statement in No, 98-405 p, 182a (Stipulation 111)
(hereinafler App. to Juris. Statement).  Although the
Board represented to the District Court overseeing
desegregation that the committee was in place, see 2
Tr. 16 (testimony of Superintendent William T.
Lewis), the committee actually met only two or three
times in the mid-1970's and then with only its black

members in attendance, see App. to Juris. Statement
183a (Stipulation 112). In 1993, the Board set up a
short-lived "Community Affairs Committee”  to
replace the "Bi-Racial Committee.”  Despite the
Board's resohition charging the committee " 'with the
responsibility  of investigating, consulting and
advising the court and school board periodically with
respeet o all matters pertinent to the relention fsic]
ot a unitary school system,’ " ibid. (Stipulation 114),
the Board disbanded the committee after only three
months because, as a leading Board member put it, "
'the tone of the committce made up of the minority
members of the committee guickly turned toward
becoming involved in policy,! " i, at 184a
(Stipulation 116). "Policy,” however, was inevitably
implicated by the commitiee's purpose, and the
subjects of its recommendations {such as methods for
more effective recruitment of black teachers and their
placement throughout the school system in accord
with the terms of the desegregation decree, see id., at
183a-184a (Stipulation 115)) [ell squarely within ifs
**881 mandate. Jt is thus unsucprising that the
Board has not achieved a unitary school system and
remains under court order to this day. Sce id, at
217a (Stipulation 239); App. 139 (testimony of S.P.
Davis).

*346 About the time the Board appointed its
"Community Affairs Committee," it  sought
preclearance under § 35 from the Attorncy General
for the redistricting plan before us now. The course
of the Board's redistricting efforts tell us much about
what it had in mind when it proposed its plan.
Following the rebufl from the Police Jury, the Board
was able to follow a relaxed redistricting timetable,
there being no Board elections scheduled before
1994. While the Board could simply have adopted
the Police Jury plan once the Attomey General had
precicared it, the Board did not do so, App. to Juris.
Statement 147a (Stipulation 11), despite just such a
proposal from one Board member at the Board's
September 5, 1991, meeting. No action was then
taken on the proposal, #d. at 174a (Stipulations 89-
90), and although the Board issued no explanation for
its inaction, it is noteworthy that the jury plan ignored
some of the Board's customary districting concerns.
Whereas onc of those concerns was incumbency
protection, see App. 251; cfl App. to Juris. Statement
152a (Stipulation 26), the jury plan would have pitted
two pairs of incumbents against each other and
created two districts in which no incumbent resided,
id., at 181a-182a (Stipulation 109),_[¥NZ} The jury
plan disregarded school attendance zones, and even

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



120 5.Ct. 866

Page 14

528 U.S. 320, 120 S.Ct. 866, 145 L.Ed.2d 845, 68 USLW 4086, 141 Ed. Law Rep. 27, 00 Cal. Daily Op. Serv. 559,
2000 Daily Journal D.A.R. 873, 2000 CJ C.AR. 444, 2000 CT C.A.R. 445, 2000 CJ C.AR, 450,2000 CI C.AR.
451, 2000 CJ C.AR. 460, 2000 Ci C.AR. 461, 13 Fla. L. Weekly Fed. § 87

(Cite as: 528 U.S. 320, 120 5.Ct. 866)

included two districts containing no schools. /d, at
174a, 151a, 191a (Stipulations 88, 24, 141). The
jury plan, morcover, called for a total variation in
district populations ¢xceeding the standard normally
used to gauge satistaction of the "one person, one
vote" principle, see id., at 162a-163a (Stipulation 58);
App. 231-232; 1 Tr. 147, [our of its districts [ailed
the standard measure of compactness used by the
Board's own cartographet, i, at 174-176, *347 and
one of its districts contained noncontiguous elements,
App. 234-235.

I While two of the incumbents were
considering stepping down by the time the
Board subsequently adopted the plan, at
least onc of those decisions was anything
but firm,  Sce App. 103; 4 Record, Doc.
No. 72, in Civ. Action No. 94-1495
(D.D.LY, pp. 60-61 (joint designations of
portions ol deposition of David Harvey); 1
Tr. 85.

In addressing the need to devise a plan of its own,
the Board hired the same redistricting consultant who
had advised the Police Jury, Gary Joiner, Joiner and
the Board members (according to Joinet's testimony)
were perfectly aware of their responsibility to aveid
vote dilulion in accordance with the Voting Rights
Act, see Record, Doc. No. 38 (divect testimony of
Joiner 3), and he cstimated that it would take him
between 200 to 250 hours to devise a plan for the
Board. The Board then spent nearly a year doing
little in public about redistricting, while its members
met i private with Joiner to consider aliernatives.
In March 1992, George Price, president of the
parish's branch of the National Association for the
Advancement of Colored People (NAACP), wrote to
the superintendent of parish schools asking for a
chance to play some role in the redistricting process.
App. 184, Although the superintendent passed the
letter on to the Board, the Board took no action, and
ueither the superiniendent nor the Board even
responded o Price's request. App. o Juris.
Statement 175a (Stipulation 93).  In August, Price
wrote again, this time in concert with a mumber of
leaders of black community organizations, again
sceking an opportunity fo cxpress views about the
redistricting process, as well as about a number of
Board policies bearing on school desegregation. App.
187-189; see also App. to Juris. Statement 1735a
(Stipulation 94).  Once again the Board made no
responsc.

Being frustrated by the Board's lack of
responsiveness, Price then asked for help from the
national NAACP's Redistricting Project, which sent
him a map showing how two compact majority-black
districts might be drawn in the parish. /d., at 177a
*#882 (Stipulation 98). When Price showed the map
to a school district olficial, he was told it was
unacceplable because it failed to show all 12 distriets.
At Price's request, the Redistricting Project then
provided a *348 plan showing afl 12 districts, which
Price presented to the Board at its September 3, 1992,
meeting, explaining that it showed the possibility of
drawing majority-black districts. 7, at 177a-178a
{Stipulations 99-100).  Several Board members said
they could not consider the NAACP plan unless it
was presented on a larger map, id, at 178a
(Stipulation 100), and both the Board's cartographer
and its legal advisor, the parish district attorney,
dismissed the plan out of hand because it required
precinet splits, id., at 179 (Stipulation 102).

There is evidence that other implications of the
NAACP proposal were objectionable to the Board.
According to one black leader, Board member Henry
Burns told him that while he personally favored black
representation on the Board, a number of other Board
members opposed the idea. {I'N3{  App. 142,
According 10 George Price, Board member Barry
Musgrove told him that the Board was hostile 1o the
creation of a majority-black district. Jd., at 182,

[FN4]

FN3. One other Board member, Marguerite
Hudson, when asked to explain why two of
the schools in Plain Dealing, one of the
parish's towns, were predominantly black,
stated: "[TThose people love to live in Plain
Dealing, And most of them don't want {o
get a big job, they would just rather stay out
there in the country, and stay on Welfare,
and stay in Plain Dealing." App. 118,

IN4, Musgrove denicd  making  the
statement.  See 1 Tr. 56, Tf, as the District
Court majority suggested, the significance of
the latter statement is uncertain, see B
907 I Supp. 434
448 (D3, C. 1998 (Bossier Purisi 1), it was
tantamount to opposition to the most
obvious cure for the admitled dilution: there
was in any cvent nothing ambiguous about
the Bums statement.
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Although the NAACP plan received no further
public consideration, the pace of public redistricting
activity suddenly speeded up. At the Board's
Scptember 17, 1992, mecting, without asking Joinct
to address the possibility of creating any majority-
black district, the Board abruptly passed a statement
of intent 1o adopt the Police Jury plan.  App. to Juris.
Statement 179a-180a (Stipulation 106). At a public
*349 hearing on the plan one week later, attended by
an overtlow crowd, a number of black voters spoke
against the plan, and Price presented the Board with a
petition  bearing  over 500  signatures  urging
consideration of minority concerns.  No one spoke in
favor of the plan, Zoss arizh § S07 F Supp. 434,
439 (D.D.C.1995), and Price explained 1o the Bouard
that preclearance of the jury plan for use by the
Policc Jury was no guarantee of preclearance of the
same plan for the Board. App. to Juris. Statement
180a-181a (Stipulation 108). Nonetheless, at its
October 1 meeting, the voting members of the Board
unanimously adopted the Police Jury plan, with one
member absent and the Board's only black member
{who had been appointed just two weeks earlier to fill
a vacancy) abstaining. /d., at 181a-182a (Stipulation
109). The Board did not submit the plan for
preclearance by the Attorney General until January 4,
1993. id., at 182a (Stipulation 110).

{5

I
The significance of the record under § 3 is enhanced
by examining in more detail several matters already
mentioned as free from dispute, by testing some of
the Board's stated reasons for refusing to consider
any NAACP plan. and by looking critically at the
District Court's reasons for resolving disputed issues
in the School Board's favor.

A
The parties stipulate that for decades before this
redistricting the Board had sought to "limit or evade”
its obligation to **883 end segregation in its schools,
an obligation specifically imposed by Court order
nearly 35 years ago and not yet fulfilled.  The Board
has also conceded the discriminatory impact of the
Police Jury plan in falling "more heavily on blacks
than on whites," Plaintiff's Brief on Remand in Civ.
Action No. 94-1495 (D.D.C)), p. 12, and in diluting
"black voting strength,” i, at 21. Tiven without the
stipulated history, the conceded dilwtion would be
evidence of a correspondingly *350 discriminatory
intent.  With the history, the implication of intent
speaks louder, and it grows more forceful still after a
closer look at two aspects of the dilutive impact of

the Police Jury plan.

First, the plan includes no majority-black districts
cven though residential and voting patterns in Bossicr
Parish meet the three conditions we identified in
fhornburg v, Gingles, 478 US., ar 30-31, 106 S.Co
2752, as opening the door to drawing majorily-
minority districts to pul minority voters on an cqual
tooting with others.  The first (iimgles condition is
that “"the minority group must be able to demonstrate
that it is sufficiently large and geographically
compact 1o constitute a majority in a single-member
district.” Jd, at The Board does
not dispute that ; ssier Parish satisfy
this criterion. The Board joined in a stipulation of
the parties that in 1991, “it was obvious that a
reasonably compact black-majority district could be
drawn within Bossier City," App. to Juris. Statement
1534a-155a (Stipulation 36); see also 1 Tr. 60
(statement of Board member Barry Musgrove), and
that the NAACP plan demonstrated that two such
districts could have been drawn in the parish, see
App. to Juris. Statement 192a (Stipulation 143).
[FN3T As to tho second and third Gingles conditions,
that the minority population be politically cohesive
and that the majority-white block voting be enough to
defeat the minority’s preferred candidate, see Gingle:
i al 51, 106 5 2752, the Government
introduced  expert  lestimony  showing  such
polarization in Bossicr Parish's voting patterns.  Sce
App. to Juris. Statement 201a-*351 207a
(Stipulations 181-196); App. 163-173 (declaration of
Dr. Richard Engstrom). While acknowledging the
somewhat Hmited data available for analysis, the
expert conchuded that "African American voters are
likely to have a realistic opportunity to elect
candidates of their choice to the ... Board ouly in
districts in which they constifute a majority of the
voting age population.” Id, at 174, {FN6]}

FN3. While the cartographer hired by the
Board stated during the redistricting process
that the parish's black populalion was (oo
dispersed to draw a majority-black district,
he later acknowledged that in fact two such
districts could be drawn, see App. to Juris.
Statement 160a-161a (Stipulations 52, 53),
and not only the original NAACP plans but
also the Cooper Plans, two alternative plans
developed by an expert for the defendant-
intervenors, demonstrated as much, sce App.
238 (Cooper Plans); App. to Juris. Statement
193a (Stipulation 147).
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¥ The parties agreed that Dblack
candidates for other offices have been able
to win from majority-whitc districts in the
parish, see i/, at 201a (Stipulation 180), but
those instances all involved districts in
which the presence of an Air Force base, see
i, at 2064-207a (Stipulation 196), meant
both that the cffective percentage of black
voters was considerably higher than the raw
figures suggested and, in the view of all the
successful black candidates, that the degree
of hostility to black candidates among white
voters was lower than in the rest of the
parish, see App. 131-132 (statement of Je(f
Darby), 133-134 (statement of Jerome
Darby), [43-144 (statcment of Johnny
Gipson).

Second, the Police Jury plan diluted black votes by
dividing neighboring black communities with
common interests in and around at least two of the
Parish's municipalities, thereby avoiding the creation
of a majority-black district. J¥ See id., at 154-
**884 156 (declaration of George J. Castille HI); i,
at 141 (testimony of S.P. Davis). Even the Board's
own cartographer conceded that one of these
instances " ‘appearfed]' " to constitute " "fracturing,' "
App. to Juris. Statement 191a (Stipulation 138),
which he defined as "divid[ing] a ‘population that has
a traditional cohesiveness, lives in the same general
area, [and] has a lot of commonalties' ... with [the]
intent to ... fracture that populaton into adjoining
white districis,’ "' id.. at 189a-190a (Supulation {33).

FN7. Counsel for the Board suggested in
cross-examining one of the Government's
experts that one of the instances of dividing
black communitics arosc from a state-law
prohibition on the Board's “splitfting|
existing corporate lines." 2 Tr. 189. He
offered no authority for that proposition.
But in any case, the example the expert gave
did not involve dividing a municipality, but
including in a single district areas both
within the municipality and outside it.

%3528
The Board's cartographer and lawyer objected that
the NAACD plan was unacceptable because it split
precinets in violation of state law.  And yet the
Board concedes that school boards were free o seek
precinct changes from the police juries of their

parishes, as they often successfully did.  See id, at
150a-151a (Stipulations 22-23). One of the
Government's experts, see App. 214, 217, 354, and
the Board's own cartographic consultant, see App. to
Juris. Statement 151a (Stipulation 23), acknowledged
this practice. Indeed, the parties agree that Joiner
advised the Board about the oplion of going to the
Police Jury for precinet changes, sce id., at 174a
(Stipulation 89); sec also id, at 179a (Stipulation
102), but that the Board never asked him to pursue
that possibility, see id, at 188a (Stipulation 128).
(INB] Judge Kessler in the District Court was
therefore surely correct that the Board's claimed
inability to divide precincts was no genuine obstacle
to a plan with a majority-black district. See Bossier
Porish L 907 ¥F.Supp. at A6- 461 (opinion
concurring in part and dissenting in part).

EN%. The Distriet Court majority stated that
it was not merely the fact tiat the NAACP
plan required precinet splits, but that it
required a large number of splits that made it
unappealing.  This claim is untenable for
several reasons.  First, again it assumes that
the act to be explained is the rejection of the
NAACP plan rather than the adoption of the
Police Jury plan.  While the NAACP plan
required 46 precinet splits, see App. to Juris.
Stalement 194a-195a (Stipulation 151), the
Cooper 11 plan, which also included two
majority-black districts meeting traditional
districting criteria, required only 27, ihid.,
and the establishment of a single majority-
black district would have required just 14,
see App. 269-270, 277.  Second, and more
importantly, the Board's cartographer and
lawyer stated that they told the Board the
NAACP plan was unacceplable because it
split any precinets at all, not becausce it split
Tots of them, see App. to Juris. Statement
179a (Stipulation 102), and a leading
supporter of the Police Jury plan on the
Board, scc 1 Tr. 129, and the Board's interim
black member at the time of redistricting,
see App. 130, agree on that score.

*353 It becomes all the clearer that the prospect of
splitting precincts was no genuine reason to reject the
NAACP plan (or otherwise to refuse to consider
crealing any majority-black districts) when one
realizes that from early on in the Board's redistricting
process it gave scrious thought to adopting a plan that
wold have required just such precinct splits. When
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the Board hired Joiner as its cartographer in May
1991, his estimate of 200 to 250 hours to prepare a
plan for the Board, sec App. to Juris. Statement 173a
(Stipulation 86}, indicated that there was no intent
simply to borrow the recently devised Police Jury
plan or to build on the precincts established by the
Police Jury, a possibility that Joiner thought could be
cxplored in "[s]everal hours at feast," App. 271. It
seems obvious that trom the start the Board expected
its plan to reguire precinct splitting, and Joiner
acknowledged in his testimony that any plan "as
strong as” the Police Jury plan in terms of traditional
districting criteria would require precinct splits. 7hid.
Splitting precincts only became an insuperable
obstacle once the NAACP made its proposal to create
majority-black districts.

c
i

Despite its stated view that the record would not
supporl a conclusion of nourctrogressive **88%
discriminatory intent, the District Court majority
listed a series of "allegedly dilutive impacts" said to
point to discriminatory intent: "[tjhat some of the
new districts have no schools, that the plan ignores
attendance boundaries, that it does not respect
communities of interest, that there is one outlandishly
large district, that several of them are not compact,
that there is a lack of contiguity, and that the
population deviations resulting from the jury plan arc
greater than the limits (+- 5%) imposed by Louisiana
law." 7 F.5upp.2d 29, 32 {12020.C1998) (Bossizr
Purish 1), The Distriet Courl found this evidence
*354 "oo theoretical, and too aflenuated," (o be
probative of retrogressive intent in the absence of
corroborating evidence of a “deliberate attempt.”
But V\,hdlc\ cer the force of such evidence may
be on the issue of infent to cause retrogression, there
is nothing "thcoretical” or “attenvated" in its
significance as showing intent to dilute generally.

N
If we take the District Court opinions in B¢
Parish 1 and Bossier Parish {f together and treat the
comrt's § 5 discussions as covering norretrogressive
discriminatory intent, it is clear that the court rested
on two rcasons for finding that the plan's dilutive
effect could not support an inference of
nonretrogressive discriminatory intent,  First, the
court thought any such inference mwnsmem with
the view expressed in Afifler v. Joh 1.5

906, 924, 115 8.CL 2475, 132 L.EA.2d 762 'i
that a refusal to adopt a plan to maximize the number

of majority-minority districts is insufticient alone to
support an inference of intentional discrimination.
Aiffer 1s not on point, however.  In Méller, Georgia
had alrcady adopted a plan that clearly improved the
position of minority voters by establishing two
majority-black districts.  The question was simply
whether the State’s refusal o create a third betrayed
discriminatory intent. Jg., ut 906-908, 923934 113
8.0t 24750 In these cases, the issue of inferred
intent did not arise upon rejection of a plan
maximizing the number of majority-black districts
after a concededly ameliorative plan had alrcady been
adopted; the issue arose on the Board's refusal to
consider a plan with any majority-black districts
when more than one such district was possible under
Gingles.  The issue here is not whether Bossicr

Parish betrayed a discriminatory purpose in refusing
to create the maximum number of majority-black
districts, see Bossier  Popizh {1 supre, at 33
(Silberman, J., concurring), but simply whether it was
significant that the parish refused to consider creating
r-black district at all.  The refusal points to
a discriminatoryintent *355 that the refusal to
maximize in &ifler v. Johnson did not show.

The District Court's second ground for discounting
the evidence of intent inherent in the Police Jury
plan's dilutive effect was its finding that the Board
had legitimate, nondiscriminatory reasons for
approving the plan. The evidence, however, is
powertul in showing that the Board had no such
reasons. As [ have already noted, the Board's respect
[or existing precinet lines was apparently pretextual.
The other supposedly legitimate teason for the
Board's choice, that the Police Jury was a safe harbor
under § 3, is equally unlikely. If the Police Jury
plan was a safe harbor, it had been safe from the day
the Attorney General precleared it for the Police Jury,
whereas the Board ignored it for more than a yecar
after that preclearance. Interest in the Police Jury
plan developed only after pressure from Price and the
NAACP had intensified to the point ihat the
redistricting process would have to be concluded
promptly if the minority proposals were not to be
considered.  The Police Jury, therefore, became an
attractive harbor only when it seemed to offer safety
from demands for a fair reflection of minority voting
strength. It was chosen by a Board, described by the
District Court majority as possessing a "lenacmm
defermination o maintain the status quo,” He
Favish {1, swpra, at 32, and the only **886 fair
inference is that when the Board suddenly embraced
the Police Jury plan it was running true to form.
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{ENY]

FND. My conclusion  indicates  my
disagrecment  with  Justice THOMAS's
concurring opinion.  The factual predicate
for raising and resolving the issue of the
scope of discriminatory inlent relevant under
§ 5 is a subject of the Board's obligation to
produce evidence and the District Court's
obligation to make findings, and nothing in
the conduct of the Justice Department has
impeded cither the Board or the court from
addressing this evidentiary issue. The fact
that black members have been elected to the
Board is outside the record and is no more
before us than evidence showing the extent
to which the particular members were the
choices of the minority voters who have
suffered the conceded dilution.

*356 D

In sum, for decades the School Board manifested
sedulous resistance to the constitutional obligation to
desegregate parish  schools, which have mnever
attained unitary status and are still subject to court
order.  When faced with the need to act alone in
redrawing its voting districts, the Board showed no
interest in the Police Jury plan, which made no sense
for school purposes and was at odds with normal
districting principles applicd by the Board.  The
Board hired a cartographer in anticipation of drawing
district lines significantly different from the Police
Jury lines, and the Attomey General's preclearance of
the Police Jury plan for the jury's use produced no
apparent Board interest in adopting that same plan.
When minority leaders sought a role in proposing a
plan, the Board ignored them and when they
produced concrete  proposals  propared by the
NAACP, the Board sidestepped with sueccessive
technical reasons culminating in a patently pretextual
objection. It was only then, as its pretexts for
resisting the NAACT were wearing thin, that the
Board evidently scrapped its intention to obtain an
original plan tailored to school district concerns and
acted with vnwonted haste on the year-old proposal
to adopt the manifestly unsuitable Police Jury plan.
The proposal received no public hearing support and
nothing but objection from minority voters, who
pointed out what the Board now agrees, that the
Police Jury plan dilutes minority voting strength.
The objections were unavailing and the Board
adopted the dilutive plan.

There is no reasonable doubt on this record that the
Board chose the Police Jury plan for no other reason
than to squelch requests 1o adopt the NAACP plan or
any other plan reflecting minority voting strength,
and it would be incredible to suggest that the
resulting submergence of the minority voters was
unintended by the Board whose own expert testified
that it understood the illegality of dilution. I[, as I
conclude below, sce Part I, infiq, dilutive but
nonretrogressive intent *357 behind a redistricting
plan disqualifies it from § 35 preclearance, then
preclearance is impossible on this record.  Since the
burden to 11egatc. such intent (Jike the burden to
negate retrogressive intent and effect) rests on the
voling district asking for preclearance, nothing more
is required to show the impossibility of preclearance.
See, e.g, Pleaywy Grove v, United Sioies, 479 118,
462, 468 107 8.0t 754, 93 LEd.2d 800 (1987). It
is worth noting, however, that the parish should
fikewise lose even if we assume. as the District Court
majority seems 1o have done ai one point, that the
burden to show disqualifying mtcm is on thc
(wwmment and the intervenors. & Papish 1,7

2d, at 31 ("We can imagine a set of facts that
would establish a 'non- 1etrogruss1\ ¢, but nevertheless
discriminatory purpose,’ but those imagined facts are
not present here”). It is not only that Judge Kessler
was correct in her conclusion that dilutive but
nonretrogressive ntent was shown: the contrary
view of the District Court majority raiscs " 'the
definite and firm conviction that a mistake [has] been
mmmmed' " Concrete Pipe & Products of Cal., Inc.
< Southern

HFd 24

"

B

H ns Al
"*887 (quotmg L
U

¢, the parish should lose under the
intent prong of § 5, if the purpose that disqualifics
under § 5 includes an intent to dilute minority voting
strength regardless of retrogression.

TIE

A
The legal issue here is the meaning of "abridging” in
the provision of § 5 that preclearance of a districting
change in a covered jurisdiction requires a showing
that the new plan does not "have the purpose ... of
denying or abridging the right to vote on account of
race or cofor ...." The language tracks that of the
Filtcenth Amendment's guaraniee that "[tthe right of
citizens ... to votc shall not be *358 denied or
abridged ... on account of race for] color .." Since
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the Act is an exercise of congressional power under §
2 of that Amendment, Sout: i ¢ /

301, 325327, 86 8.0, 803, 15 L Fd.2d 769
1 the choice to follow the Amendment's
terminology is most naturally read as carrying the
meaning of the constitutional terms into the statute,
Uniited 3 sy, 487 TS, 931, 945, 108
1 EEd.2d 788 (1948) ("By cmploying
the constitutional language, Congress apparently was
focusing on the prohibition of comparable
conditions); ef. Adosri 1% 3
U5, 246, 263, T2 3
("|Wihere Congress borrows terms of art in which
are accumulated the legal tradition and meaning of
centuries of practice,it presumably knows and adopts
the cluster of ideas that were attached to each
borrowed word in the body of leaming from which it
was taken and the meaning its use will convey to the
judicial mind unless otherwise instructed”).  Any
construction of the statute, therefore, carries an
implication about the meaning of the Amendment,
absent some good reason to treat the parallel texts
differently on some particular point, and a reading of
the statute that would not fit the Constitution is
presumptively wrong. fFN10]

ELERERY

FN10, The majority argues that we should
construe purpose and effect uniformly, as
we would in laws regulating price
discrimination, savings and loans, and cable
franchises. See anfe, at 873. 1 find the
Fifteenth Amendment more relevant in
interpreting § 5; the constitutional language
provides a reason to give purpose its [ull
breadth. The majority also claims that its
reading leaves the purpose prong with some
meaning because the Government need only
refute a jurisdiction's claim that a change
lacks retrogressive purpose in order to deny
preclearance, without countering the
jurisdiction's evidence regarding actual
retrogressive effect. Ihid. This assumes that
purposc is easicr to prove than eflect.
While that may be true in price-fixing cases,
it is not true in voting rights cases (even
though purpose is conceptually simpler than
effect under § 3, see infra, at 892), Here,
as in many other race discrimination cases,
the parties agreed about the effects of the
proposed changes while hotly disputing the
reasons for them. The majority limits the
purpose prong to the fow cascs in which
attempted retrogression fails of its goal, a

R. 460, 2000 C} C.A.R_ 461, 13 Fla. L. Weekly Fed. 8§ 87

rather paltry coverage given that it is
discriminatory purpose, not discriminatory
effect, that is at the heart of the Fifteenth
Amendment.

*359 In each context, it is clear that abridgment
necessarily means something more subtle and less
drastic than the complete denial of the right to cast a
batlot, denial being  scparately  forbidden.
Abridgment therefore must be a condition in between
complete denial, on the one hand, and complete
enjoyment of voting power, on the other.  The
principal concept of diminished voting strength
recognized as actionable under our cases is vote
dilution, defined as a regime that denies to minority
volers the same opportunily 10 participate in the
political process and to clect represcntatives of their
choice that majority voters enjoy. See, eg.,
Thornburg v, Gingles, 478 UK. at 46-47, 106 8.Ct
275242 1. § 1973 The benchmark of
dilution pure and simple is thus a system in which
every minority voter has as good a chance at political
participation **888 and voting effectiveness as any
other voter. Qur cases have also recognized
retrogression as  a  subspecies  of dilution, the
consequence of a scheme that not only gives a
minority voter a lesser practical chance to participate
and elect than a majority voter enjoys, but even
reduces the minorily voter's practical power from
what a preceding scheme of electoral law provided.
See Beer v, Unifed Staies, 425 V.8, at 141, 96 S.Ct.
. Although our cases have dealt with vote
dilution only under the Fourteenth Amendment, see,
eg. Show w ¢ 1.5, 630, 645, {13 S.Cu
2810, 125 1, Ed.2d 3 33, 1 know of no reason
in text or history that dilution is not equally violative
of the Fifteenth Amendment guarantee against
abridgment. And while there has been serious
dispute in the past over the Fourtcenth Amendment's
coverage of voting rights, see, e.g, (regon v,
J A00 LIS, 117, 154,91 500 260, 27 L.Ed.2d
(Harlan, J., concurrig in part and
it part), I know of no reason to doubt that
"abridgfe[" in the Fiftcenth Amendment includes
dilutive discrimination.  See *3608vssier Parish 1.
at 494-495, 117 8.C1 1491 (BREYER, J.,
concurring in part and concurring in judgment).
N

FN11. We have suggested, but have never
oxplicitly decided, that the Fifteenth
Amendment applies to dilution claims. Sce
Mobile v, Bolden, 446 U5, 53, 62-63, 100
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5.0 1400, 04 1L.Fd
opmwn) Gam
339, 346, 81 i
{1860y (singling out racial minority for
discriminatory treatment in voting violates
Fifteenth Amendment, which prohibits
municipal boundaries drd\m to exclude
blacks). But sce Lo g, al 84, 0. 3
100 5. 1490 (8T FNS, , concurting m
Jjudgment) (suggesting that a!yj} plurality
said that Fifteenth Amendment does not
reach vote dilution);
507 LS. 146, iS\l

PRt

24479 ]%( } (plurahty

(|e<ervm0 the que':tmn)
Shaw i 9 UL, 630, 645, 113 8.0
2816, 128 LEd2d 511 (1993} (endorsing
the practice of considering dilution clmms
under the bourteemh Amendment);

L1 1357 47! Fd.2d 629 ¢ W”m
The majority claims that Gomi was not
about dilution because it involved the
exclusion of black voters from municipal
clections. Ante, at 875, n. 3. The voters
excluded from the gerrymandered Tuskegee
were lett in unincorporated areas, where
they could, at most, vote for county and state
officials.  Changing political boundaries to
alfect minority voling power would be
called dilution today. Gomitlion shows that
the physical image evoked by the term
"dilution" does not encompass all the ways
in  which participation in the political
process can be made unequal. That the Court
did not use the word "ditution" in its modern
sense in {fomillion does not diminish the
force of its Fifteenth Amendment analysis.
The majority also suggests, anre, at 875, n.
3, that the Adobile plurality cxplicitly
rejected  reliance  on  the  Fifteenth
Amendment. But the same plurality
recognized that " 'deny or abridge' " in § 2
of the Voling Rights Act mirrored the
cognate  Janguage of the Fifteenth
Amendment, Aobils, supra, at 68-61, 100
5.0t 1490, and we have since held that the
language of § 2 includes nonrctrogrgssuc
dlluh(m «.lalms See eg. i

The Court has never held (save in Feer) that the
concept of voting abridgment covers  only
retrogressive dilution, and any such reading of the

Fitteenth Amendment would be outlandish.  The
Amendment contains no textual limitation on
abridgment, and when it was adopted, the newly
emancipated citizens would have obtained practically
nothing from a mere guarantee that their electoral
power would not be further reduced. Since § 5 of
the Act is likewise free of any *361 language
qualilying or limiting the terms of abridgment which
it shares with the Amendment, abridgment under § 5
preswnably covers any vote dilution, not
retrogression  alone, and no redistricting scheme
should reccive preclearance without a showing that it
is nondilutive.  See fossier Porish [, supra, al 493
i 1441 (BREYER, J., concurring in part and

concurring in judgment) (use in § 5 of Fifleenth
Amendment language indicates that § 5 prohibits
new plans with dilutive purposcs).  Such, in fact, was
apparently just what Congress had in mind when it
addressed § 5 to the agility of covered jurisdictions
in keeping **889 one step ahead of dilution
challenges under the Constitution (and previous
versions of the Voting Rights Act) by adopting
successive voting schemes, each with a distinctive
feature that perpetuated the abridgment of the
minority vote:
"Congress had found that case-by-case litigation
was inadequate to combat widespread and
persistent discrimination in voting, because ol the
inordinate amount of time and energy required to
overcome  the  obstructionist tacties  invariably
encountered in these lawsuits.  After enduring
nearly a century of systematic resistance to the
Fifteenth Amendment, Congress might well decide
to shift the advantage of time and inertia from the
perpetratorq of the evil to its victims." South
1 v, Ragzenbach, 383 U5, ot 328, 86 5.0
('“ (foomotc omitted).

This cvil in Congress's sights was discrimination,
abridgment of the right to vote, not merely
discrimination that happens to cause retrogression,
and Congress's intent to {rustrate the unconstitutional
evil by Dbarring a replacement  scheme  of
discrimination from being put into effect was not
confined to any one subset of discriminatory
schemes. The School Board's purpose thus seems to
lic at the very center of what Congress meant to
counter by requiring preclearance, and the Cowrt's
holding that any nonretrogressive purpose survives §
5 1s an exceedingly odd conclusion.

*362 B
The majority purports to shoulder its burden to
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justify a limited reading of "abridging" by offering
an argument from the "context” of § 5. Since § 3
covers only changes in voting practices, this fact is
said to be a reason to think that "abridging” as uscd in
the statute is narrower than its cognate in the
Fifteenth Amendment, which covers both changes
and continuing systems. Ante, at 872, 874-875. In
other words, on the majorily's reading, the baseline in
a § 5 challenge is the status quo that is to be
changed, while the baseline in a Fifteenth
Amendment challenge (or one under § 2 of the
Voting Rights Act) is a nondiscriminatory regime,
whether extant or not.  From the fact that § 3 applies
only when a voting change is proposed, however, it
does not follow that the baseline of abridgment is the
status quo; Congress could perfeetly well have
decided that when a jurisdiction is forced to change
its voting scheme (because of malapportionment
shown by a new census, say), it ought to show that
the replacement is constitutional.  This, of course, is
just what the unqualified language and its Fifleenth
Amendraent paratiel would suggest.

In fact, the majority's principal reason for reading
intent to abridge as covering only intent to cause
retrogression is not the peculiar context of changes in
the law, but Beer v. {nited Srates, 425 1.8, 130, 96
1, which Himited the
an abridgment to
retrogressive effect.  The strength of the majority's
position, then, depends on the need for parallel
limitations on the purpose and effect prongs of § 5.
The need, however, is very much to the contrary.

1
Insofar as Aeer is authority for defining the "effect”
of a rtedistricting plan that would bar preclearance
under § 5, 1 will of course respeet it as precedent.
The policy of stare decisis is at its most powerful in
statutory interpretation *363 which Congress is
always free to supersede with new legislation), see
Hilton v, South Carofing Put vy Comm'

equally clear congressional purpose.  The provision
in § 5 barming preclearance of a districting plan
portending an abridging cffect is unconditional (and
just as uncompromising as the bar to plans resting on
a purpose fo abridge). The Zeer Court nonetheless
sought to justify the imposition of a nontextual
limitation on the forbidden abridging effect to
retrogression by relying on a single [ragment of
jegislative history, a statemcnt from a Tlouse Report
that § 5 would prevent covered jurisdictions from "
‘undo[ing] or defeat{ing] the rights recently won' " by
blacks, Heer, supra, st 140, 96 8,Cy, 1357 (quoting
1.R.Rep. No. 81-397, p. 8 {19699, 1IN i2] Relying
on this one statement, however, was an act of
distorting selectivity, for the legislative history is
replete with references to the need o block changes
in voting practices that would perpetuatc existing
discrimination and stand in the way of truly
nondiscriminatory  alternatives. in the House of
Representatives, the Judiciary Committee noted that
"even afer apparent deleatfs] resisters seck new ways
and mcaos of discriminating. *364 Barring one
contrivance too often has caused no change in result,
only in methods,” H.R.Rep. No. 439, 89th Cong., 1st
Sess,, 10 (1965), and the House Report described
how jurisdictions had used changes in voting
practices to stave off reform. By making trifling
changes in registration requirements, for example,
Dallas County, Alabama, was able (o terminate
fitigation against it without registering more than a
handtul of minority voters, see id., at 10-11, and new
practices were similarly effective devices for
perpetuating discrimination in other jurisdictions as
well, see S Rep. No. 162, pt. 3, pp. 8-9 (1965) (Joint
Statement of Individual Views by Sens. Dodd, Hart,
Long, Kennedy, Bayh, Burdick, Tydings, Dirksen,
Hruska, Fong, Scott, and Javits). After losing voting
rights cascs, jurisdictions would adopt new voting
requircments " ‘as a mcans for continuing the
rejection of qualified Negro applicants.' * /d., at 12
{quoting 1/ d Siates v. Po 16 ¥ Supp. 311

S17. (M 19647, Thanks to the discriminatory

S02 ULS. 197,202, 112 8.0 360, 116 L.Ed.2d 360
(19913, and § 5 presents no exception to the rule that
when statutory language is construed it should stay
construed.  Bue it is another thing entirely to ignore
error in extending discredited reasoning to previously
unspoiled statutory provisions. That, however,
**890 is just what the Court does in extending v
from § 5 effectsto § 5 purpose.

i

Beer was wrongly decided, and its crror should not
be compounded in derogation of clear text and

traditions ol the jurisdiciions covered by § 3, these
new practices often avoided retrogression {FN13}
even as they stymied improvements. In the days
before § 5, the ongoing litigation would become
moot and minority litigants would be back at square
one, shouldering the burden of new challenges with
the prospect of further dodges to come. 3
arl 0.2, 908081 (Marshall, J., dissenting).

FN12. Section 5 was promulgated by the
89th Congress, but Congress's attention has
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repeatedly returned to it as the duration of
the Voting Rights Act has been extended
and the Act has been amended.  See, e.g,

; LS, 471, 505
TR0 {1997y

i17 8.

(STEVENS, ., dissenting in part and
concurring i part) (discussing 1982
amendments); Voting Rights Act of 1965,
Amendments of 1975, 89 Stat. 400; Voting
Rights Act Amendments of 1970, 84 Stat.
315,

3. The legislative history did not use the
terms  "retrogression™ and "dilution” to
describe discriminatory regimes.  In the
Voting Rights Acl comtexi, the former
appears for the first time in a federal casc in
RBeer, 425 LS., ot 141, 96 S.C1. 1357; the
latter made its first appearance in
State Bd,_of Elecrions, 393 1S, 5
§.0L 817, 22 LEd2d 1 (1969).

The intent of Congress to address the frustration of

running to stay in place was manifest when it

extended the Voting Rights Act in 1969:
"Prior to the enactment of the 1965 act, new voting
rules of various kinds were resorted to in several
States in order to perpetuate discrimination in the
face of *363 adverse Federal court decrees and
cnactments by the Congress....  **891 In order to
preclude such future State or local circumvention
of the remedies and policies of the 1965 act, {§ 5
was enacted]..
"The record before the comumitiee indicates that as
Negro voter registration has increased under the
Voting Rights Act, several jurisdictions have
undertaken new, unlawful ways to diminish the
Negroes' franchise and o defeat Negro and Negro-
supported candidates.  The U,S. Commission on
Civil Rights has reported that these measures have
taken the form of swirching to at-large elections
where Negro voting strength is concentrated in
particular clection districts and {acilitating the
consolidation of predominently /sic/ Negro and
predominently fsic/ white counties. Other
changes in rules or practices affecting voting have
included increasing filing fees in clections where
Negro candidates were running; abolishing or
making appointive offices sought by Negro
candidates;  extending the term of office of
incumbent  white  officials, and  withholding
information about qualifying for office from Negro
candidates.” F.R.Rep. No 19

7, at 6-7.

See also 115 Cong. Rec. 38486 (1969) (remarks of
Rep. McCulloch) (listing "new methods by which
the South achieves an old goal” of maintaining white
control of the political process).

Congress again expressed its views in 1975:
"In recent years the importance of [§ 5] has
become  widely recognized as a means of
promoting and preserving minority political gains
in covered jurisdictio

"... As registration and voting of minority citizens
increases, other measures may be resorted to which
would ditute increasing minority voting strength.
Such other measures may include swiiching to at-
large clections, *366 annexations of predominantly
white arcas, or the adoption of discriminatory
redistricting plans.” 8.Rep. No, $4-295, pp, 13-17
{citation omitted).
Congress thus referred to § 5 as a way to make the
sitnation better  ("promoting"). not merely as a
stopgap to keep it from getting worse ("preserving™).

It s afl the more difficult to understand how the
majority i Seer could have been so oblivious to this
clear congressional objective, when a decade before
HBeer the Cowrt had realized that modifying legal
requirements  was  the  way  discriminatory
jurisdictions  stayed onme jump ahead of the
Constitution. In Unired Staies v, Mississippi
U5, 128, 85 8.0y 8 13 1.8d.2d 717 {19463, the
Court described a series of ingenious devices
preventing minorily registration, and i South
Coroling v, Komenbech, 383 US. 301, 86 S.C1, 303,
15 1. E4.2d 769 (1964}, the Court said that
"Congress knew that some of the States ... had
resorted to the extraordinary stratagem of
confriving new rules of various kinds for the sole
purpose of perpetuating voting discrimination in
the face of adverse federal court decrees.
Congress had reason to suppose that these States
might try similar maneuvers in the future in order
to evade the remedies for voting discrimination
contained in the Act itself" /,

e, well before Begr, our nascent dilution
jurisprudence addressed practices mentioned in the
congressional lists of tactics targeted by § 5. See,

hipo 79 - 41217 7 TR5-T 788

In fine, the full legislative history shows beyond any
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doubt just what the unqualitied text of § 5 provides.
The statute contains no reservation in favor of
customary abridgment grown familiar after years of
rclentless  discrimination, and the preclearance
requirement was not enacted to authorize covered
Jjurisdictions to pour old poison into new bottles. See
post. al 896- **892 897 (BREYER, J., dissenting).
Beer was *367 wrong, and while it is entitled 10 stand
under our traditional stare decisis in statutory
interpretation, stare decisis does not excuse today's
decision to compound Beer's error. [FiNi4i

FiWid4, The Court says this “lengthy
expedition into legislative history" leaves
me "emply-handed" for the reason that
nothing shows that today's notions of vote
dilution  were  particularly @ the
congressional mind. Asmre, at 875, n. 4. But
the whole point of the legislative history is
that Congress meamt 1o guard against just
those discriminatory devices that were as yet
untried.  Coungress did not know what the
covered jurisdictions would think up next.

2

Giving purpose-to-abridge the broader, intended
reading while preserving the erroneously truncated
interpretation of effect would not even result in a
facially irrational scheme. This is so because intent
to dilutc is conccptually simple, whereas a dilutive
abridgment-in-fact is not readily defined and
identified independently of dilutive intent. A
purpose 1o dilute simply means to subordinale
minotity  voting power; exact calibration is
unnecessary to identify what is intended. Any
purpose to give less weight to minority participation
in the electoral process than to majority participation
is & purpose 1o discriminate and thus 1o "abridge” the
right to vote. No further baseline is nceded because
the enquiry zoes to the direction of the majority's
aim, without reference to details of the existing
system.

Dilutive cffect, tor the reason the majority points
out, is different. Dilutive effect requires a baseline
against which to compare a proposed change. While
the bascline is in theory the clectoral effectiveness of
majority voters, ditution is not merely a lack of
proportional representatmn see Davis v, B g

L0608
(opmlon of tht
the maximum number of pessxblc majomy-mmontv
districts cannot be the standard, see, e.g.

Thus we have held that an enquiry into dilutive effect
must rest on some *368 idea of a reasonable
allocation of power between minority and majority
voters; this requires a court to compare a challenged
voting practlce with a reasonable alternative practice.

; g 874, 880, 114 S.Cu
2581, 129 L.Ed.2d {1994y (opiion  of
KENNEDY, 1), i, at 837~888, 114 8.0t 2581
(O'CONNOR, I, concurring in part and concurring in
judgment); see also Johnson v. De Grandy, 512 U.S.
997, 1018, 114 S.Ct 2647, 129 L.EA2d 775 (1994),
Looking only to retrogression in effect, while looking
to any dilutive or other abridgment in purpose, avoids
the difficulty of baseline derivation. The distinction
was not intended by Congress, but such a distinction
is not irrational,

Indeed, the Justice Department has always taken the
position that Beer is Himited to the effect prong and
puts no limitation on discriminatory purpose i § 5.
See Briet for Federal Appellant 32-33.  The Justice
Department's Jongstanding practice of refusing to
preclear changes that it determined to have an
unconstitutionally — discriminatory purpose, both
before and after Beer, is entitled to “particular
deference” in light of the Department's "central role”
in administerinUS S, Ih
v, White,

269419
Lomum'rs
L‘E{d.“

379, 3

35 LS. HO
148 (1978} ;
391, 91 8.CL 437, 27 L.kd.2d lm'n)“})
Most slgmﬁuam here, the fact that the Justice
Department has for decades understood Begr to be
timited to effect demonstrates that such a position is
entirely consistent and coherent with the law as
declared in Zeer. even though it may not have been
what Congress intended.

HL

3
Giving wider scope 1o purpose than to ellect under §
5 would not only preserve 893 the capacity ol § 5
to bar preclearance to all intended violations of the
Fifteenth Amendment, [FNI5] it would also enjoy
the virtue of mnsmmc}, with *369 prmr decisions
apart from /
L, 358, ¢
Court held that a c1ry s temmna] annexation teducmg
the percentage of black volers could not be
recognized as a legal wrong under the cffect prong of
§ 5, but remanded for further consideration of
discriminatory purpose.  The majority distinguishes
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Richmond as "nothing more than an ex necessitate
limitation upon the effect prong in the particular
context of anmexation." Ante, at 873. But in fact,
Richmond laid down no cccentric cffect rule and is
squarely at odds with the majority's position that only
an act taken with intent to produce a forbidden effect
is forbidden under the intent prong.

FN1S8. Justice BREYER developed this
)ustlﬁmtmn for giving full effect to the
"purpose” prong in his opinion in Hossizr
Parivip i 520 T0S. at 493-497, 117 $.C0
1491 (opinion concurring in part and
concurring in judgment). Section 2, as
amended, now invalidates (acially neutral
practices with discriminatory effects even in
the abscnce of purposctul discrimination,
and is thus no longer coextensive with our
understanding of the Constitution.  The
effects-only standard was added after the
Court made clear, after years of uncertainty,
that the Constitution prohibited only
purposetul discrimination, not neutral action
with a disparate impact on minorities.

The Court has divided on the cffect of lhls
change on § 5. Compare i
5.0t 1491, with id, at 17 8.0
1491 (ST}—,VI‘,.\IS, 1., dissenting in part and
concurring in part).  As Justice BREYER
explained, that the cffects prong now goces
beyond the Constitution has no bearing on
whether we should limit the meaning of the
purpose prong, which does no more than
repeat what the Constitution requires. Id, af
493-a94 117 5.0y 1401, Roth
retrogressive and nonretrogressive
discriminatory  purposes  violate  the
Constitution.  As I have said already, T
agrec with Justicc BREYER that there is no
evidence that Congress intended to include
in § 5 only part of what the Constitution
prohibits. See i, al 494, 117 8.CL 1491,
The tides of constitutional inturprc\dliun
have buffeted both § 2 and § 3, but have
never ebbed so low as to approve of
discriminatory, dilutive purpose.

As to forbidden effect, the Righmond Court said this:
"As long as the ward system fairly reflects the
strength of the Negro communily as it exists after
the annexation, we cannot hold, withowt more
speeific  legislative  dircetion, that such  an
annexation is nevertheless barred by § 5. It is true

that the black community, if there is racial bloc
voting, will command fewer seats on the city
council; and the annexation will have effected a
decline *370 in the Negroes' relative influcnce in
the city. But a different city council and an
enlarged city are involved after the annexation.
Furthermore, Negro power in the new city is not
undervalued, and  Negroes  will not  be
underrepresented on the council.

"As long as this is true, we cannot hold that the
effect of the annexation is to deny or abridge the
right to vote.” 422 U.5.. a1 371,95 §.C1, 2296,

s, srgd's references to "undervaluation” and
"underrepresentation” make clear, the case involves
application of standard Fifteenth Amendment
principles 1o the annexation context, not an
annexation exception.  As long as the postanncxation
city allowed black voters to participate on equal
terms with white voters, the annexation did not
"abridge" their voting rights even il they thereafler
made uwp a smaller proportion of the voting
popudation.  The Court also held, however, that in
adopting the very plan whose effect had been held to
be outside the scope of legal wrong, the city coutd
have acted with an unlawful, discriminatory intent
that would have rendered the annexation unlawful
and barred approval under § 5:

"]t may be asked how it could be forbidden by §

5 to have the purpose and intent of achieving only

what js a pertectly legal result under that scetion

and **894 why we need remand for turther
proceedings with respect to purpose alone. The
answer is plain, and we need not labor it.  An
official action, whether an annexation or otherwise,
taken for the purpose of discriminating against

Negroes on account of their race has no legitimacy

at all under our Constitution or under the statute.

Scction § forbids voling changes taken with the

purpose of denying the vote on the grounds of race

or color.” 296,
that a plan lacking
any underlying purpose w cause disqualilying
retrogression may be barred by a discriminatory
intent.

[he md]nnty’s 'mempt to distinguish Pleasan ve
478 U8, 462, 167 8.CL 794, 93
i is equally vain. Whereas
hrongd dealt with the argument that law and logic
barred finding a disqualifying intent when effect was
fawlul, Pleasant Grove dealt with the argument that
finding a dlsquahtymg mtcnt was impossible in fact.
The Court in % ve denied preclearance to
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an annexation that added white voters to the city's
electorate, despite the fact that at the time of the
annexation minority voting strength was nonexistent
and officials of the city secking the anncxation were
unaware of any hlack voters whose votes could be
diluted. One thing is clear beyond peradventure: the
annexation in that case could not have been intended
10 cause retrogression. No one could have intended
10 cause retrogression because no one knew of any
minority voting strength from which retrogression
was possible. 474 U5, ar 463, w. 2. 167 S.CL 794,
The fact that the annexation was nonctheless barred
under the purpose prong of § 35, 11 years afler Hoer,
means that today's majority cannot hold as they do
without overruling Pleasant Grove.

The majority secks to avoid Ple
describing it as barring “future retrovressmn by
nipping any such fure contingency even before the
bud had formed. This gymmastic, however, not only
overiooks the contradiction between Fleasant
Grrove's holding that a voting change without possible
retrogressive intent could fail under the purpose
prong and the majority's reasoning today that the
bascline for the purpose prong is the status quo; it
even ignores what the Court actually said. While the
Plecsant Grove Court said  that  impermissible
purpose could relate to anficipated circumstances,
479 U.S., al 471-472, 107 $.01 794, it said nothing
about anticipated retrogression (a concept familiar to
the Court *372 since the time of 3. The Court
found it "plausible” that the city had simply acted
with "the impermissible purpose of minimizing future
black \otmg: strength.” al 471472, 107
5.4 4 (footnote omxtted) The Court spoke of
"minimizing," not "causing retrogression to." But
there is more:
"Once means of thwarting [integration] is to provide
for the growth of a monolithic white voting block,
thereby eftectively diluting the black vote in
advance. This is just as impermissible a purpose
as the dilution of present bldck voling strength.
Cl. iy of Bivknond, [422 AL 378 {95 S
6l" d, atd

That is, a nonretrogressive difutive purpose is just as
impermissible under § 5 as a retrogressive onc.
Today's holding contradicts that.  The majority is
overruling Pleasamt Gr

The majority proffers no justification for denying the
precedential value of  Plegsgns Grove,  Instead it
observes that reading the purpose prong of § 5 as

covering more than retrogression (as / 7
Pz read it} would "exacerbate the
‘substantial’ federalism costs that the preclearance
procedure alrcady cxacts.” 4 76.  But my
reading, like the Court's own prior reading, would not
raise the cost of federalism one penny above what the
Congress meant it to be.  The behavior of Bossier
Parish is a plain cffort 1o deny the voling equality that
the Constitution just as plajnly guarantees. The 895
point of § 5 is to thwart the ingenuity of the School
Board's effort to stay ahead of challenges under § 2.
Its object is to bring the country closer to
transcending &  history of intransigence to
enforcement of the Fifteenth Amendment. Now,
however, the promise of § 5 is substantially
diminished. Now executive and judicial officers of
the United States will be forced to preclear illegal and
unconstitutional voting schemes patently intended to
perpetuate discrimination. The appeal to federalism
is no excuse. I respect{ully dissent.

*373  Justice ST NS, with whom Justice
GINSBURG joins, dissenting.

In its administration of the voting rights statute for
the past quarter century, the Department of Justice
has consistently employed a construction of the
Voting Rights Act of 1965 contrary to that imposed
upon the Act by the Court today. Apart from the
deference such constructions arc always afforded, the
Department’s reading points us directly to the
necessary starting point of any exercise in statutory
interpretation--the plain language of the statute.

it is not impossible that language alone would lead
one to think that the phrase "will not have the effect”
includes some temporal measure; the noun "effect”
and the verb tense "will have" could imaginably give
risc to a rcading that requires a comparison between
what is and what will be.  But there is simply
nothing in the word "purpose” or the entire phrase
"does not have the purpose” that would lead anyone
to think that Congress had anything in mind but a
present-tense, intentional effort to  “denly] or
abridg[e] the right to vote on account of race.”  See,
e.g, Webster's Third New International Dictionary
1847 (1966). Ergo, if a municipality intends to deny
or abridge voting rights because of race, it may not
obtain preclearance.

Like Justice SOUTER, I am persuaded that the
dissenting opinions of Justices White and Marshall
were more faithful to the intent of the Congress that

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



120 S.Ct. 866

Page 26

528 U.S. 320, 120 S.Ct. 866, 145 L.Ed.2d 845, 68 USLW 4086, 141 Ed. Law Rep. 27, 00 Cal. Daily Op. Serv. 559,
2000 Daily Journal D.A.R. 873, 2000 CI C.AR, 444, 2000 CT C.A.R. 445, 2000 CT C.AR, 450,2000 CI C AR,
451, 2000 CJ C.AR. 460, 2000 C3 C.AR. 461, 13 Fla. L. Weekly Fed. S 87

(Cite as: 528 U.S. 320, 120 5.Ct. 866)

enacted the Voting nghts Act o’r l%S than that of
139,
33 OnL need
not, howu cr, dlsavow that prcccdcnt in order to
explain my profound disagreement with the Courf's
holding today. The reading above makes clear that
there is no necessary lension between the Begr
majority's interpretation ol the word "effect" i § 5
and the Department's consistent interpretation of the
word "purpose.  For even if retrogression is an
acceptable standard for identifying prohibited effects,
that assumption does not justify an interpreiation of
the word *374 "purpose” that is at war with both
controlling precedent and the plain meaning of the
statulory text.

Accordingly, for these reasons and for thosc stated at
greater length by Justice SOUTER, I respectfully
dissent.

Justice BREYER, dissenting.

T agree with Justice SOUTER, with one
qualification. T would not reconsider thu corrccmcss
ol‘ the Courl's decision in Beer v, {nik fes, 425

15, 130,96 S.C1 1357, 47 L.E
eﬂects case--because, regardless, § 5 nf the Voting
Rights Act of 1965 prohibits predcdmm,e of a voting
change that has the purpose of unconstitutionally
depriving minoritics of the right to vote.

As Justice SOUTER points out, enfe, at 888-889
(opinion concurring in part and dissenting in part),
Congress enacted § 5 in 1965 in part to prevent
certain jurisdictions from limiting the number of
black voters through "the extraordinary stratagem of
contriving new rules of various kinds for the sole
purpose of perpetuating voling discrimination in the
facc of adversc federal court deerees.”  Souiir
Caroling v, Katzenback, 383 1.8, 7
L5 L HA2d 769 (19603
created a moving larget with a consequent risk of
judicial runaround. See, eg, **8967%
Muaithe G0 1.6, 379, 398

An example drawn from history makes the point
clear. In Forrest County, Mississippl, as of 1962,
precisely three-tenths of 1% of the voting dgc, blank
population was registered to vote.  Upi ’
of, 229 FlSupp. 933, 99 56

964) (dissenting opinion), rev'd, w?s UL,
808, 13 L.Ed.2d 717 (1965)  This
number was due in large part to the county regisirar's
discriminatory application of the State's *375 voter
registration requirements. Prior to 1961, the
registrar  had simply refused to accept voter
registration forms from black citizens. See U
Stafes v, Lvnd, 301 U224 318 821 (CAS
After 1961, those blacks who were allowed to apply
to register had been subjecled to a more difficult test
than whites, while whites had been offered assistance
with their lcss taxing applications. And the registrar,
upon denying the applications of black citizens, had
refused to supply them with an explanation. /&, at
2. The Government attacked these practices, and
th Fifth Circuit enjoined the registrar from "[flailing
to process applications for registrations submitted by
Negro applicants on the same basis as dpplxumons
submitted by white applicants."

Mississippi's "immediate response” to this injunction
was to impose a "good moral character reguirement,”
3 a standard this Court has
characterized as "an open invitation lo abuse at the
hands ot voting officials," Kawzenbach, supro. pt 313
One federal judge believed that this
dmnge was designed to avoid the Fifth Circuit's
injunction by "defy[ing] a Federal Appellate Court
determination  that particular  applicanls  were
qualified |to vote]l." Afississippi, supra,_at 997,
Such defiance would result in maintaining--though
not, i light of the absence of blacks from the Forrest
County voting rolls, in ncreasing--white political
supremacy.

This is precisely the kind of activity for which § 5
was designed, and the purpose of § 5 would have
demanded its application in such a case.  Scc, eg.,
Perkins, supra, at 393-396, 91 8.Ct. 431 (Congress

L.Ed2d 476 (1971).  And this "stratagem™ could
prove similarly effective where the State's "new
rules” were intended to retrogress and where they
were not. Indeed, since at the time, in certain places,
historical discrimination had left the number of black
voters at close to zero, retrogression would have
proved virtually impossible where § 5 was needed
most.

knew that the "Department of Justice dfid] not have
the resources to police effectively all the States ...
covered by the Act,” and § 5 was intended to cnsure
that States not institute "new laws with respect to
voting that might ha\'e a racnaﬂy dmcnmmatory
purpose”y;, £ ]
{Prior to 1965, ”[c]vcn when [avorable d
ha[d] finally been obtained, some of the States
affected  hald] *376 merely switched to
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discriminatory devices not covered by the federal
decrees").

And nothing in the Act's language or its history
suggests the contrary. See, e.g., H.R.Rep. No. 439,
89th Cong., Ist Sess., 10 (1965) ("Barring one
contrivance (oo often has caused no change in result,
only in methods"); S.Rep. No. 162, 89th Cong., st
Sess., pt. 3, p. 12 (1963) (joint views of 12 members
of Senate Judici ry (,()mmlttec describing  Unized
4 - 511 517
in whlch a jul‘lbdlblwn ruspondgd fo
unction by instituting various means for "the
rejection of qualified Negro applicants"); Hearings
on H.R. 6400 before Subcommittee No. 5 ol the
House Commiliee on the Judiciary, 89th Cong., 1st
Scss., 5 (1965) (testimony of Attorney General
Katzenbach) (discussing those furisdictions that are
"able, even after apparent defeat in the courts, to
devise whole new methods of discrimination”);
Hearings on S. 1564 before the Senate Commitiee on
the Judiciary, 89th Cong., Ist Sess., pt. 1, p. 1]
(1965) (testimony of Attorney Geuneral Katzenbach)
(similar).

#*897 It seems obvious, then, that if Mississippi had
enacted its "moral character" requirement in 1966
(after enactment of the Voling Rights Act), a court
applying § 5 would have found "the purpose ... of
denyi mg or abridging the right to vote on account of
race," even if Mississippi had intended to permit, say,
0.4%, rather than 0.3%, of the black voting age
population of Forrest Countly to register. And if so,
then irrespective of the complexity surrounding the
administration of an "effects" test, the answer to
today's purpose question is "yes."

528 U.S. 320, 120 S.Ct. 866, 145 L.Ed.2d 845, 68
USLW 4086, 141 Ed, Law Rep. 27, 00 Cal. Daily
Op. Serv. 359, 2000 Daily Journal D.A.R. 873, 2000
CJ C.AR. 444, 2000 CJ C.ALR. 445, 2000 C) C.AR.
450, 2000 CJ C.AR. 451, 2000 CJ C.AR. 460, 2000
CIC.AR. 461, 13 Fla. L. Weekly Fed. S 87
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