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VOTING RIGHTS ACT: AN EXAMINATION OF
THE SCOPE AND CRITERIA FOR COVERAGE
UNDER THE SPECIAL PROVISIONS OF THE
ACT

THURSDAY, OCTOBER 20, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:04 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Steve
Chabot (Chair of the Subcommittee) presiding.

g/h". CHABOT. The Committee on the Constitution will come to
order.

I am Steve Chabot, the Chairman of the Subcommittee on the
Constitution. We appreciate everyone for being here this morning,
and I especially appreciate some of our Members for being so
prompt. This is the second in a series of hearings that the Sub-
committee on the Constitution will be holding examining the Vot-
ing Rights Act.

On Tuesday, we had a very productive hearing. And I want to
thank both Ranking Member Nadler, the Ranking Member of this
Committee, and also the Ranking Member of the full Committee,
the distinguished gentleman from Michigan, Mr. Conyers, and all
of the Republican and Democratic Members of this Committee, for
their contributions to this process. I know we all appreciate the bi-
partisan effort being made to make these hearings successful.

This morning, the Subcommittee will focus on one of the most
important provisions of the Voting Rights Act, section 4, the provi-
sions it triggers, and the impact that section 4 has had on pro-
tecting minority voting rights.

We will also examine the usefulness of the so-called “bailout”
process available to States and counties that allows them to remove
themselves from covered status.

We have a distinguished panel with us today. And I would very
much like to thank them all for being here and taking their time,
because I know every one of these gentlemen has very busy sched-
ules, and we appreciate their willingness to participate in this im-
portant hearing.

After the Civil War and the passage of the 13th, 14th, and 15th
amendments, our Nation had high hopes that each and every cit-
izen would be afforded an equal opportunity to participate in our
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democratic form of Government. Unfortunately, this was not to
be—at least, for a very long, long time.

Rather, certain States and counties made it a priority to under-
mine the ability of minorities to participate in the political process.
These States and counties relied on various tests and devices—
most often, literacy tests—to prevent many of our fellow citizens
from exercising their fundamental right to vote.

In 1965, Congress pushed back against these invidious practices,
using section 4 and the additional provisions it triggers. Knowing
the primary offenders, and the discriminatory patterns and prac-
tices that were being implemented in these jurisdictions, Congress
took steps to target discrimination in these States and localities.

Through section 4, a set of criteria was established to prohibit
States and counties that had a history of discrimination from ad-
ministering a literacy test as a prerequisite to voting. Specifically,
those States and counties that maintained a test or device on No-
vember 1, 1964, 1968, or 1972, and in which less than 50 percent
of the voting age population was registered to vote on November
1 of 1964, 1968, or 1972, or participated in the Presidential elec-
tions held in November 1964, 1968, or 1972, were impacted by the
prohibition.

Congress—our predecessors—did not stop there. Recognizing that
these States and counties had a history of circumventing Congress,
section 4 automatically subjected these newly covered jurisdictions
to additional Federal review, including the preclearance require-
ments of section 5, which we will discuss in greater detail next
week, and the assistance of Federal examiners and observers set
forth in sections 6 through 8.

Section 4 has also been used to extend the protections of the Vot-
ing Rights Act to other minority citizens who have been denied the
opportunity to participate in the political process. Presented with
similar patterns of discrimination against language minority citi-
zens, Congress brought language minorities under the protection of
the VRA in 1975, expanding the number of jurisdictions subject to
section 4 coverage. Presently, 16 States are either covered in their
entirety or partially under section 4.

In extending section 4 on three occasions, Congress has weighed
the federalism issues raised by section 4 and the provisions it trig-
gers against the continued need to address racial discrimination. In
upholding the Voting Rights Act, the Supreme Court has consist-
ently recognized Congress’ broad authority under section 2 of the
15th amendment to remedy discrimination.

Over the last 40 years, section 4 has played an important role
in increasing the participation of minorities in the voting process;
as witnessed by record voting registration levels. However, we
must remain vigilant in our efforts to stop discrimination and en-
sure that every citizen is given a fair opportunity to exercise his
or her right to vote.

The Voting Rights Act will continue to help protect these impor-
tant freedoms, until the day that we can proudly say that discrimi-
nating in voting no longer exists.

We look forward to today’s hearing and the testimony presented
by our very distinguished panel at this time. And I would now yield
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5 minutes to the gentleman from New York, the distinguished
Ranking Member of the Committee, Mr. Nadler.

Mr. NADLER. Thank you, Mr. Chairman. I will be brief. I won’t
take anything near the 5 minutes.

I want to warmly welcome our distinguished witnesses today. We
are now getting to the core issues of the renewal of the Voting
Rights Act. As we have all acknowledged, Congress needs to make
a strong factual record supporting its remedies, given recent Su-
preme Court decisions.

The witnesses today will provide much-needed information to
guide our actions to make that record and to support—I presume,
to support our actions in reauthorizing the Voting Rights Act.

I look forward to the testimony, and I yield back.

Mr. CHABOT. I thank the gentleman for yielding back. The Rank-
ing Member of the full Committee, Mr. Conyers, would you like to
make a statement?

Mr. CONYERS. Mr. Chairman, I would, just briefly, please. And
I thank you for this opportunity.

When we enacted the Voting Rights Act in 1965, we determined
that racial discrimination in voting has been more prevalent in cer-
tain areas of the country, and so section 4(a), which we are exam-
ining today, established a formula to identify those areas and to
provide more stringent remedies where appropriate.

As you said, it has been amended three times, to broaden the
scope of the act’s coverage to language minorities, and to cope with
the changing nature of voting discrimination. In 1975, we expanded
the coverage formula to include the practice of providing in any
election information, including ballots, only in English, in States or
political subdivisions where members of a single language minority
constituted more than 5 percent of voting age. This affected the
coverage in Alaska, Arizona, Texas, in their entirety; parts of Cali-
fornia; Florida; even in my State of Michigan, two townships; New
York; Carolina [sic]; and South Dakota.

Significantly, section 4, in adding to defining the scope coverage,
contains a bailout provision that allows jurisdictions to terminate
or bail out from coverage under the act’s special provisions; origi-
nally enacted as a means to remedy any possible over-inclusiveness
resulting from application of the trigger formula. So we amended
the procedure in 1982 so jurisdictions that meet the statutory
standards can obtain relief.

Bailout, though stringent in its terms, has been realistically
available as an option to covered jurisdictions. For example, when
the act was reauthorized in 1970, enhancements in the coverage
formula resulted in the partial coverage of 10 States.

After 1982 modifications to the bailout provision, the City of
Fairfax, Virginia, filed the first bailout action, and the United
States consented to the declaratory judgment entered in October
1997. And since that time, several other jurisdictions have obtained
similar judgments. It is a quick way to get out from under it.

Thus, the act’s bailout provision serves as a self-adjusting mecha-
nism that enables jurisdictions in which the right to vote is no
longer threatened to remove themselves from preclearance require-
ments from section 5.
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I look forward in particular to Mr. Hebert’s discussion on this
issue; as I believe that bailout is an important area for this Com-
mittee to understand in detail as we move forward.

And so in this reauthorization process, it is vital that we under-
stand the evolution of the act, to ensure that we build a record ade-
quate to insulate this important legislation from constitutional
challenge.

This hearing is an important one because it provides a bench-
mark to our inquiry. And I appreciate the Chair’s and the Mem-
bers’ great detail in going through these hearings, because it is
very critical that we leave a record showing that we understand
that these discussions will be gone back into. And I thank you for
the time, and yield back, Mr. Chairman.

Mr. CHABOT. Thank you very much, Mr. Conyers.

I understand the gentleman from North Carolina, Mr. Watt,
would also like to make an opening statement.

[Discussion off the record.]

Mr. CHABOT. Mr. Scott, did you want to make a statement?

Mr. ScorT OF VIRGINIA. Thank you, Mr. Chairman. And Mr.
Chairman, in the 40 years since its passage, the Voting Rights Act
has guaranteed millions of minority voters a chance to have their
voices heard and their votes counted. The number of Black elected
officials has increased from just 300 nationwide in 1964, to more
than 9,100 today. Poll taxes, literacy tests, and other discrimina-
tory barriers that once closed the ballot box to Blacks and other mi-
norities have been dismantled.

The process also opened the political process for nearly 6,000
Latinos who now hold public office, including more than 250 who
serve at the State or Federal level.

When Congress enacted the Voting Rights Act in 1965, it deter-
mined that racial discrimination in voting had been more prevalent
in certain areas of the country. To address this problem, section 4
of the act established a formula to identify those areas and to pro-
vide more stringent remedies where appropriate.

The first of these targeted remedies was a 5-year suspension of
a test or device, such as a literacy test, as a prerequisite to reg-
istration.

Second was a requirement for a review and preclearance under
section 5 of any change affecting voting made by the covered area,
either by the United States District Court in the District of Colum-
bia or by the Attorney General.

Third was the ability of the Attorney General to specify that
specified jurisdictions also required the appointment of Federal ex-
aminers. These examiners would prepare and forward lists of per-
sons qualified to vote.

And the final remedy was special provisions giving the Attorney
General authority to send Federal observers to those jurisdictions
that had been certified for Federal examiners.

In the past years, Congress has recognized the tenacious grip of
discrimination in voting, and we have continued to reauthorize the
sections we will discuss today. These provisions are essential to en-
sure fairness in our political process and equal opportunity for mi-
norities in American politics.
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Now, if we are to continue these provisions, we need to establish
the record showing the compelling State interest in these processes,
and making sure that the remedy is narrowly tailored to address
that interest. And so, Mr. Chairman, I thank you for holding these
hearings, so that that record can be established.

Mr. CHABOT. Thank you very much, Mr. Scott.

The gentleman from North Carolina is recognized.

Mr. WATT. Thank you, Mr. Chairman. And let me start by thank-
ing Chairman Chabot for convening this second in a series of hear-
ings on the expiring provisions of the Voting Rights Act; and once
again, thank Chairman Sensenbrenner publicly for committing to
developing a full record for evaluating the impact of the Voting
Rights Act and its provisions that we think need to be reauthor-
ized.

I normally would refrain from making a detailed opening state-
ment, to try to get to the witnesses. But we kind of wandered away
from the framework in the last hearing, and I wanted to make sure
that we were focused. Because I think it is so important to focus
these hearings on the various provisions that we are considering
reauthorizing, so that we make sure that we kind of build the
record in different parts.

And today’s hearing focuses on sections 4(a) and 4(b) of the Vot-
ing Rights Act, commonly referred to as the “trigger” and “bailout”
provisions. Under section 4(a), jurisdictions that maintained a dis-
criminatory voting test or device or a literacy requirement as a pre-
condition to registering or casting a vote as of November 1, 1964,
1968, or 1972, and, two, wherein less than 50 percent of the voting-
age residents were registered to vote or actually voted in the Presi-
dential elections of 1964, 1968, or 1972, are bound by the require-
ments of other provisions of the act, including section 5,
preclearance, and the election examiner and observer provisions in
sections 6 through 9.

While the substance and operation of sections 5 and 6 through
9 will be addressed at later hearings, today’s testimony should cen-
ter upon the coverage formula contained in section 4(a).

There are obviously those who contend that the coverage formula
of the Voting Rights Act is outdated and unfair, insofar as it covers
certain jurisdictions but not others. There is no doubt that there
are any number of inventive triggers that Congress could have en-
acted. I believe, however that the central question before us during
this process is not what Congress could have done, but whether
what we have established as the coverage mechanism in the Voting
Rights Act is justified by the facts.

Covered jurisdictions, simply put, are covered because they have
not only a history of discriminatory practices, but have a history
of ongoing discrimination as well.

And let me address two arguments quickly here. One is that,
well, there are a lot of other people who violate the law, also. And
I want to just draw a couple of distinctions here. It is no defense
to a speeding infraction that the guy in front of you is speeding,
too, or even going faster. There may be other people who were
speeding, but if you were speeding, and you have a history of
speeding, you are going to get coverage.
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Similarly, the presence of discriminatory activity in an uncovered
jurisdiction does not, and should not, relieve those covered under
section 4(a) from the act’s requirements.

Second, there is this thing about history. And I don’t want to de-
mean this, but I want my colleagues on the Committee and in the
public to understand that there are some parallels here. And I hope
I am not offending anybody by doing it in this way. I am doing it
only for illustration purposes.

I call this preclearance provision a kind of form of “Megan’s Law”
registration requirement. If you committed a crime before, espe-
cially crimes of a certain kind where you are likely to have a higher
predilection to commit the same or similar kinds of crimes again,
you are required to do certain things. That is “Megan’s Law.” And
the Supreme Court has upheld “Megan’s Law.”

Now, personally, when “Megan’s Law” was debated on this Com-
mittee, I voted against it. I thought it was a precondition. But the
Supreme Court upheld it. And there is no bailout provision in
“Megan’s Law.”

So let me talk about the bailout provisions here, because I think
that is what, really, we ought to focus on here. If a jurisdiction
under section 4(b) wants to get out from under the preclearance re-
quirements of the Voting Rights Act, there is a process for doing
that.

Mr. CHABOT. The gentleman’s time has expired. Would the gen-
tleman like additional time?

Mr. WATT. If I could, just let me run this out. And I will be very
quick. It will be about a minute and a half, I think.

Mr. CHABOT. All right. The gentleman is recognized for an addi-
tional 2 minutes.

Mr. WATT. Under section 4—the bailout mechanism permits a
covered jurisdiction to demonstrate that it now facilitates equal op-
portunity at the ballot box. By doing so, the jurisdiction may re-
lieve itself of the obligations imposed under the act. And in fact,
nine jurisdictions in the Sate of Virginia alone have availed them-
selves of this provision and have successfully bailed out of the
preclearance coverage of the Voting Rights Act.

Finally, in anticipation of some of the positions that may be ad-
vanced in opposition to the current coverage mechanism, I should
say that, while section 2 is extremely important within the total
scheme of the Voting Rights Act, it is no substitute for the protec-
tions afforded by sections 4 and 5.

Section 2 places both the burden of proof and pocketbook on po-
tential victims of voting rights violations. These, too, are issues we
will explore in greater depth in subsequent hearings.

Mr. Chairman, I am pleased that you are conducting this hear-
ing. And I hope we will focus on these particular provisions today,
because the preclearance provisions and the bailout provisions are
not only important, but they are not unprecedented in our law.
There are some other areas where we do similar kinds of things.

I appreciate the extra time, and I yield back.

Mr. CHABOT. I thank the gentleman. And I would also like to rec-
ognize several other Members that are here on the Committee
today. Mr. Franks, from Arizona, it is my understanding that you
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do I})Ot need to make an opening statement at this time. Is that cor-
rect?

Mr. Feeney from Florida, the same? Is that correct?

We also have been joined by two other Members who are not ac-
tually Members of this Committee. But Ms. Sanchez is a Member
of the overall Committee from California. And although we gen-
erally don’t do opening statements of those not on the Committee,
if you would like to make a brief statement, I would ask unani-
mous consent that that be allowed.

Ms. SANCHEZ. Thank you, Mr. Chairman. Actually, in the inter-
est of time and getting to the witness’ testimony, I would just ask
that I be allowed to submit an opening statement for the record.

Mr. CHABOT. Without objection, so ordered.

And also, I would like to recognize the attendance of Mr. Scott,
who is not only not on this Committee, but not on the full Com-
mittee, either. But I would like to commend him for his attendance
from, I think, beginning to end at the hearing we had the other
day. Mr. Scott, of course, is from the State of Georgia.

And I would assume there is no opening statement that you
would like to submit this morning?

Mr. ScoTT OF GEORGIA. No, sir. Thank you for your graciousness
and kindness. And I will just offer my statement for the record, in
the interests of time. Thank you very much.

Mr. CHABOT. Thank you very much. So noted.

At this time, I would, without objection, ask that all Members
have 5 legislative days to submit additional materials for the hear-
ing record. And without objection, so ordered.

And I would like to introduce our very distinguished panel here
this morning. Our first witness will be the Honorable Michael
Steele, current Lieutenant Governor of the State of Maryland.
Since taking office in 2003, Lieutenant Governor Steele has served
as the chair of the Governor’s Commission on Minority Business
Enterprise Reform, redefining the State of Maryland’s goals and
commitments toward minority businesses in Maryland.

Lieutenant Governor Steele also has worked closely with the
Maryland State Police, attempting—and being quite successful, I
understand—in reducing crime and creating safer neighborhoods.

In taking office in 2003, Lieutenant Governor Steele became the
first African-American elected to statewide office, and currently is
the highest ranking African-American Republican elected official in
the country. Lieutenant Governor Steele is married, and has two
sons. And we thank you very much for your attendance here this
morning. And I will introduce the rest of the panel before you begin
your testimony.

Our second witness will be Mr. Jose Garza. Mr. Garza currently
represents the League of United Latin American Citizens, as a vot-
ing rights attorney. In addition to representing the league, Mr.
Garza is a solo practitioner in San Antonio, Texas, and has served
as the litigation director of Texas Rural Aid, Inc., since 1998.

Mr. Garza has argued on behalf of victims of voting discrimina-
tion in a number of high-profile cases, including before the United
States courts of appeals, and also before the United States Su-
preme Court. We welcome you very much here this morning, Mr.
Garza.
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Our third witness will be Mr. Armand Derfner. Mr. Derfner has
had a long and distinguished career in voting rights litigation, in-
cluding appearing before the United States Supreme Court in a
number of pivotal voting rights cases.

Mr. Derfner began his career in 1965, in Greenwood, Mississippi,
and has appeared before the Constitution Subcommittee, this Com-
mittee, during consideration of all three extensions of the Voting
Rights Act. He is the author of many voting publications, including
“Racial Discrimination and the Right To Vote.” Mr. Derfner is a
former law clerk to the Honorable David Bazelon, Chief Judge of
the U.S. Court of Appeals for the District of Columbia; and cur-
rently is in private practice in Charleston, South Carolina. We wel-
come you here, also, Mr. Derfner, this morning.

And our fourth and final witness will be Mr. J. Gerald Hebert.
Mr. Hebert currently works as a solo practitioner in Alexandria,
Virginia, focusing on election law and redistricting. Mr. Hebert also
has had an extensive career in voting litigation, representing a
number of States in redistricting and election issues, including the
States of Texas, California, New York, South Carolina, and Vir-
ginia.

Prior to his practitioner work, Mr. Hebert worked at the Depart-
ment of Justice from 1973 to 1994, where he served as Acting
Chief, Deputy Chief, and Special Litigation Counsel in the Voting
Section of the Civil Rights Division. Mr. Hebert has served as lead
attorney in numerous voting rights and redistricting suits, and as
chief trial counsel in over 100 voting rights lawsuits, many of
which were ultimately decided by the United States Supreme
Court. We welcome you here, as well, Mr. Hebert.

As T said, we have a very distinguished panel before us this
morning.

For those of you who may have not testified before the Com-
mittee, or just to refresh those of you that may have, we have a
lighting system there. There are two boxes; the 5-minute rule. Each
of the witnesses has 5 minutes, and each of the Members up here
would have 5 minutes to question. And we try to keep within that
as much as possible. The yellow light will come on when you have
1 minute, and the red light comes on when your 5 minutes is up.
We’d ask you to try to stay within that. We won’t gavel you down
immediately, but if you can stay within that, please try to.

It’s also the practice of this Committee to swear in all witnesses.
So, if you would, please, each of you please stand raise your right
hand.

[Witnesses sworn.]

Mr. CHABOT. All the witnesses have affirmed.

And again, thank you very much for your testimony. And we’ll
begin with you, Lieutenant Governor Steele, at this time. You're
recognized for 5 minutes.

TESTIMONY OF THE HONORABLE MICHAEL S. STEELE,
LIEUTENANT GOVERNOR OF THE STATE OF MARYLAND

Mr. STEELE. Thank you, Mr. Chairman and Members of the
Committee. A real pleasure to be here with you this morning.

“The rights of citizens of the United States to vote shall not be
denied or abridged by the United States by any State on account
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of race, color, or previous condition of servitude, and that the Con-
gress shall have the power to enforce this article by appropriate
legislation.”

At the dawning of the 21st century, the words of the 15th
amendment to our Nation’s Constitution remind us of one of the
most precious gifts of liberty: to freely exercise your right to vote.

And yet, even the 15th amendment, on its face, did not guar-
antee that the right of citizens of the United States to vote would
not be denied as America emerged from the fog of civil war and
into the new reality that those individuals once enslaved under the
Constitution were now entitled to exercise their rights as citizens
under that same Constitution.

It would not be long, however, before certain of the States, par-
ticularly in the South, responded to the enactment of the 15th
amendment by devising a variety of tools to disenfranchise African-
American voters for reasons of eligibility. From literacy tests to poll
taxes, from property ownership to oral and written examinations,
States began to enact laws that ultimately denied and abridged Af-
rican-Americans their right to vote.

Moreover, when intimidation at the ballot box failed to curb the
African-American thirst for full access to the rights guaranteed by
the Declaration of Independence, more insidious and violent means,
such as lynchings, fire bombs, and murder, were used to “remind
the Negro of his place” in American society. In our society, all
rights are ultimately protected by the ballot box, not the sword.

By virtue of the efforts to legally circumvent the dictates of the
15th amendment, as well as the escalation of violence against Afri-
can-Americans in Philadelphia, Mississippi, Selma and Mont-
gomery, Alabama, the promise of the Constitution for African-
Americans and many other minorities—full and equal political
rights—seemed for a time like a munificent bequest from a pau-
per’s estate, until the passage of the single most important piece
og civil rights legislation in American history, the Voting Rights Act
of 1965.

Both Democrats and Republicans were moved to respond to
President Johnson’s voting initiative when he declared in his State
of the Union Address, “We shall overcome.” With the leadership of
individuals like Martin Luther King, Andrew Young, Maryland’s
own Clarence Mitchell, Jr., Reverend Ralph Abernathy, and Con-
gressman John Lewis, laying the foundation for what would be-
come an increasingly important political movement, Congress took
up an historic challenge to end the blight of racial discrimination
in voting which had infected the electoral process in parts of our
country for nearly a century.

Central to the act’s remedial scheme is section 5, which places
Federal preclearance barrier against the adoption of any new vot-
ing practice or procedure by covered States and localities whose
purpose or effect is to discriminate against minority voters. For 40
years thereafter, the Federal courts and the Department of Justice
worked hand in hand to make this promise of section 5, and all the
provisions of the act, a potent reality.

But in an ironic twist, it has been the very success of the Voting
Rights Act in not only protecting the right of African-Americans to
vote, but indirectly contributing to the election of African-Ameri-
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cans to both State and Federal offices, which now fuels in part the
argument of some against its extension. But we should not be mis-
led to believe that the work of protecting equal voting rights for all
is done, just because those States subject to the provisions of the
act now have in place the political infrastructure to guard against
race-based denial of voting rights.

Indeed, our most recent electoral history dramatizes the difficul-
ties still existing in the American electoral process. Every 2 years,
we learn of new allegations of electoral fraud and abuse of the elec-
toral process, from elections in small municipalities to the highest-
profile Federal offices.

Consequently, it has become even more important in this post-
civil rights age to maintain the integrity of the elections process.
Moreover, it is just as important to recognize the value of section
4 of the act not just to those States subject to its requirements, but
to those who could otherwise be aided by its provisions.

For example, Maryland is not a preclearance jurisdiction, but is
not totally unaffected by section 5 of the act. The preclearance
process at the Department of Justice has assisted in illustrating
discriminatory election processes and districting plans, and works
to set a bar for the redistricting process and electoral process in
non-covered States.

Voting rights questions usually generate a higher degree of bi-
partisan consensus than other civil rights issues, such as the de-
bates over either affirmative action or quotas. The act has had bi-
partisan support since its original enactment. Without true bipar-
tisan support in the House and Senate in 1965, it would not have
passed. The last extension of the act in 1982 would not have oc-
curred without bipartisan congressional efforts leading to the bill
being signed by President Reagan.

It is my hope that, as this Congress considers the renewal of the
1965 Voting Rights Act, that this Committee’s hearing process, and
the Senate process as well, will permit the voices of minority com-
munities from across our great Nation to not only be heard, but lis-
tened to.

African-Americans, Latinos, and other ethnic or racial minorities
will not participate in an electoral system or process that they do
not trust or in which they feel their votes do not count. Nor are
they served by an electoral system or process which takes their
vote for granted because it has become stagnant, self-serving, and
monolithic.

Our Nation has made great strides since 1965, but there’s still
work to be done. Our system is not perfect. And a failure to reau-
thorize the Voting Rights Act would be to walk away and leave im-
portant work unfinished. We must continue our efforts to ensure a
fair and just voting system for all of our citizens. I've seen first-
hand how easily a redistricting plan or flawed ballot process can
take away the voice of a vital segment of our population.

Finally, quoting one of our Nation’s most famous voting rights
advocates, Susan B. Anthony, “In the first paragraph of the Dec-
laration of Independence is the assertion of the natural right of all
to the ballot; for how can the consent of the governed be given, if
the right to vote be denied?”
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Thank you, Mr. Chairman, for the opportunity to testify before
you today.
[The prepared statement of Mr. Steele follows:]

PREPARED STATEMENT OF THE HONORABLE MICHAEL S. STEELE

“The Right of Citizens of the United States to vote shall not be denied or abridged
by the United States by any State on account of race, color or previous condition
of servitude and that the Congress shall have the power to enforce this article by
appropriate legislation.”

At the dawning of the 21st Century, the words of the 15th Amendment to our Na-
tion’s Constitution remind us of one of the most precious gifts of liberty: to freely
exercise your right to vote.

And yet, even the 15th Amendment—on its face—did not guarantee that the
“right of citizens of the United States” to vote would not be denied as America
emerged from the fog of civil war and into the new reality that those individuals
once enslaved under the constitution were now entitled to exercise their rights as
citizens under that same constitution.

It would not be long, however, before certain of the states, particularly in the
south, responded to the enactment of the 15th Amendment by devising a variety of
tools to disenfranchise African American voters for reasons of “eligibility”. From lit-
eracy tests to pole taxes, from property ownership to oral and written examinations,
States began to enact laws that ultimately “denied and abridged” African Americans
their right to vote.

Moreover, when intimidation at the ballot box failed to curb the African American
thirst for full access to the rights guaranteed by the Framers of the Constitution,
more insidious and violent means such as lynchings, fire bombs and murder were
used to “remind the Negro of his place” in American society. In our society, all
rights are ultimately protected by the ballot box, not the sword.

By virtue of the efforts to “legally” circumvent the dictates of the 15th Amend-
ment as well as the escalation in violence against African Americans in Philadel-
phia, Mississippi, Selma and Montgomery Alabama the promise of the Constitution
for African Americans and many other minorities—full and equal political rights—
was like a munificent bequest from a pauper’s estate until the passage of the single
most important piece of civil rights legislation in American history: the Voting
Rights Act of 1965.

Both Democrats and Republicans were moved to respond to President Johnson’s
voting initiative when he declared in his State of the Union Address “we shall over-
come”. With the leadership of individuals like Martin Luther King, Andrew Young,
Maryland’s own Clarence Mitchell, Jr., Reverend Ralph Abernathy and Congress-
man John Lewis laying the foundation for what would become an increasingly im-
portant political movement, Congress took up an historic challenge to end the
“blight of racial discrimination in voting . . . [which had] infected the electoral proc-
ess in parts of our county for nearly a century.”

Central to the Act’s remedial scheme is Section 5 which places a federal “pre-
clearance” barrier against the adoption of any new voting practice or procedure by
covered states and localities whose purpose or effect is to discriminate against mi-
nority voters. For 40 years thereafter, the federal courts, and the Department of
Jilstice worked hand-in-hand to make this promise of Section 5 a very potent re-
ality.

But, in an ironic twist it has been the very success of the Voting Rights Act in
not only protecting the right of African Americans to vote, but indirectly contrib-
uting to the election of African Americans to both State and Federal offices which
now fuels, in part, the argument of some against its extension. But we should not
be misled to believe that because that those States subject to the provisions of the
Act now have in place the political infrastructure to protect and guard against race
based denial of voting rights, whether intentional or unintentional.

Indeed, our most recent electoral history, dramatizes the difficulties still existing
in the American electoral process. The 2000 and 2004 presidential elections, along
with countless local and state elections remain subject to allegations of abuse, fraud
and civil rights violations.

Consequently, it has become even more important in this post-Civil Rights age to
maintain the integrity of the election process. Moreover, it is just as important to
recognize the value of the Act not just to those States subject to its requirements,
but to those who could otherwise be aided by the pre-clearance process. For exam-
ple, Maryland is not a pre-clearance jurisdiction but is not totally unaffected by Sec-
tion 5 of the Act. The pre-clearance process at the Department of Justice has as-
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sisted in illustrating discriminatory election processes and districting plans and
works to set a bar for the redistricting process and electoral process in non-covered
states.

Voting Rights questions usually generate a higher degree of bipartisan consensus
than other civil rights issues, such as the affirmative action or quota debate. The
Act has had bipartisan support since its original enactment. President Lyndon John-
son deserves great individual credit for proposing and signing the Act; yet, without
true bipartisan support in the House and Senate in 1965, it would not have passed.
The last extension of the Act in 1982 would not have occurred without a bipartisan
congressional effort leading to the bill signed by President Reagan.

It is my hope that as this Congress considers the renewal of the 1965 Voting
Rights Act that this committee’s hearing process and the Senate process as well,
will permit the voices of minority communities from across our great nation to not
only be heard but listened to. African Americans, Latinos and other ethic or racial
minorities will not participate in an electoral system or process that they do not
trust or in which they feel their vote does not count. Nor are they served by an elec-
toral system or process which takes their vote for granted because it has become
stagnant, self-serving and monolithic.

Quoting one of our nation’s most famous Voting Rights advocates, Susan B. An-
thony: “in the first paragraph of the Declaration [of Independence], is the assertion
of the natural right of all to the ballot; for how can ‘the consent of the governed’
be given if the right to vote be denied?”

Mr. CHABOT. Thank you very much, Lieutenant Governor Steele.
Mr. Garza, you are recognized for 5 minutes.

TESTIMONY OF JOSE GARZA, VOTING RIGHTS ATTORNEY,
LEAGUE OF UNITED LATIN AMERICAN CITIZENS

Mr. GARZA. Mr. Chairman, Members of the Committee, first, let
me thank you for inviting me to participate in this very important
process for justifying the reenactment of the Voting Rights Act and
its special provisions.

The emphasis of my presentation today will be on the record that
we have discovered throughout our litigation process, as it relates
to the Latino community. The history of discrimination is well doc-
umented with regard to the overall history of the Nation. I think
that one of the important things that we need to focus on is that
a lot of the same sorts of activities that occurred throughout the
South occurred in Texas, but was targeted to the Mexican-Amer-
ican community.

For instance, it’s documented through our process, through our
litigation that we've done, that the “White man” primary that was
enacted in Texas was aimed at the Mexican-American community.
And in the Winter Garden areas and in other areas of Texas, the
Mexican-American people were not allowed to vote in the primary,
but then were allowed to vote in the general election, after the elec-
tion had been determined.

Through our litigation—this is not a comprehensive presentation
that I'm going to be making; but rather, anecdotal, from the litiga-
tion experience that we’ve done. In the City of Corpus Christi,
when we did a section 2 lawsuit in 1982, we discovered through a
review of the minutes and of the history of Corpus Christi that
there had been severe segregation for Mexican-Americans and Afri-
can-Americans. Theaters were segregated so that Mexican-Ameri-
cans and African-Americans were relegated to the balcony. Schools
were segregated in Corpus Christi, and throughout Texas.

In the Sherryland Independent School District, the lawsuit that
we did in 1982, we had testimony of the maintenance of a Mexican
school, as well as an Anglo school. And the testimony was—is that
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the Mexican-American children would ride the school bus, and
would be dropped off at the elementary school, and then herded
onto a flatbed truck, and then driven off to a Mexican school. And
review of the minutes and of the records of the school district found
that there was severe under-funding of the Mexican school.

And so we have that historical discrimination in Texas, as we
have uncovered through the number of lawsuits that we’ve done.
But many of these things were ongoing into the ’80’s. In 1984, we
did a lawsuit against the City of Taft, which is a small farming
community outside of Corpus Christi on the coast of Texas. And we
found that in 1984, the City of Taft maintained a cemetery that
had been donated to the City of Taft by the Ku Klux Klan. And
that cemetery was segregated, so that Anglos would be buried on
one plot, Mexican-Americans would be buried in a different plot,
and then African-Americans in still a third plot.

And we drove through that cemetery, and we found that on the
Anglo side of the cemetery it was manicured, had what they call
“carpet grass,” had a sprinkler system. And across a dirt road was
where the Mexican-American and the African-American cemeteries
were, and those were overrun with weeds, the headstones had been
knocked over, and some of the graves were unmarked.

Now, this wasn’t in 1954. This wasn’t in 1964. This was 1984.
And this was a cemetery that was run by the City of Taft. It wasn’t
a private institution. It was a city-run, government-run cemetery.

In that same town, the county health officer maintained a clinic.
And in that clinic he had segregated waiting rooms, in 1984: one
waiting room for Anglos, and another waiting room for African-
Americans and Mexican-Americans.

So the history of discrimination, the sorts of things that make it
difficult for the minority community to participate in the electoral
process, we found overwhelming evidence that those sorts of things
that we traditionally know about that are used to discriminate
against people were also used to discriminate against Mexican-
Americans in Texas.

Now, one of the things that we did in 1979 as part of a coalition
of civil rights—Hispanic civil rights groups in Texas, the LULAC
and Mexican-American Legal Defense Fund and others, is that we
did a survey of county elected offices throughout the State.

We surveyed over 200 counties. And each one of those counties
in 1979 we found had been gerrymandered—gerrymandered so that
it was not in compliance with the Voting Rights Act, not in compli-
ance with “one person, one vote”; and in many instances, dimin-
ished or prevented the election of Mexican-Americans to the gov-
erning board.

After a series of lawsuits, and with the aid of section 5 and the
“one person, one vote” provision, we were able to almost double the
number of county commissioners elected in Texas. And that cam-
paign went on through the mid-"80’s.

Today, the need for section 5 continues. Racial bloc voting, which
is a primary obstacle to an unencumbered participation by the mi-
nority community, is still alive and well in Texas. This year, we
had a Mexican-American candidate run for mayor of the City of
San Antonio, against an Anglo candidate for mayor of the City of
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San Antonio. The Anglo candidate won, and the racial bloc voting
was extremely severe.

In our experience in Texas, LULAC and MALDEF and others,
we've found that the words of Frederick Douglass come into play
in matters of—“Power gives nothing without demand.” And without
the Voting Rights Act and without litigation, minority representa-
tion in Texas would be abysmal. Thank you.

[The prepared statement of Mr. Garza follows:]
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PREPARED STATEMENT OF JOSE GARZA

PRELIMINARY REVIEW OF THE IMPACT OF SECTION 5 ON

LATINO VOTERS IN TEXAS
Compiled by George Korbel; Introduction by Jose Garza, Edited by Jose Garza and Luis Vera
for LULAC

I Introduction and Historical Background

Meaningful participation in the Texas political process, prior to the late 1960s and early
1970s was virtually closed to the Mexican American community.' Moreover, Mexican
Americans in Texas were subjected to severe and invidious discrimination in housing, education,
employment, public accommodations, and politics that impaired their ability to participate in the
political process.” The civil rights movement and numerous other factors, energized the Mexican
American community into political action in the late 1960s and early 1970s and changes slowly
improved the lot of most Mexican Americans.® Yet, despite the effort of civil rights
organizations such as LULAC, the American G I Forum, and MALDEF and the political
organization, the Raza Unida Party, little progress was made in increasing the number of
Mexican Americans elected officials. For instance in 1967, while Mexican Americans composed
more that 15% of the Texas population, only six percent (9 out of 150) of the members of the
Texas House of Representatives and only three percent (1 of 31) of the Texas Senate were
Mexican Americans.* By 1980, as the civil rights activity in Texas slowed, the number of
Mexican American elected officials had not significantly increased. In 1980, the Mexican
American population of Texas had increased to over eighteen percent yet the number of Mexican
Americans in the Texas House of Representatives had increased to only fifteen members out of
150.° At the local level, the picture was even more dismal. In 1973, 72 of 1,270 (5.7%) members
of the Texas county commissioners” court (counties in Texas are governed by Commissioners’
Court composed of a County Judge and four County Commissioners) were Mexican Americans.

In 1975 the Congress extended coverage of the extra ordinary remedial provisions of the
Voting Rights Act to Texas. Beginning in about 1979 and for several years thereafter, LULAC
joined forces with three civil rights law firms in undertaking a litigation campaign focused on
using and enforcing the provisions of the Voting Rights Act and the one person, one vote
constitutional principal in an aggressive fashion. This effort dramatically altered the political
landscape in Texas.

1

See David Montejano. Anglos and Mexicans in the Making of Texas. 288-97 (1987); Robert Brischetto, et
al., Texas, in Quict Revolution in the South: The Impact of the Voling Rights Act, 1965-1990 235-42 (Chandler
Davidson and Bernard Grofman, eds. 1994).

2 See Montejano, at 292-93: Brischetto, at 254-37.

2 See generally Montcjano and Brischetlo.

¢ Brischetto, supra, at 243.

8 Steve Bickerstaft. Reapportionment by State Legislatures: A Guide for the 1980s, 34 Sw. L. ). 607, 633-34
(1984).

3
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After two decades of litigation and redistricting, and advocacy before the United States
Department of Justice, Mexican Americans increased by 79% to 129 of 1270 (10.15%) of the
members of the county commissioners courts in Texas in 1994.% In the Texas Legislature the
number of Mexican American legislators also dramatically increased. Between 1980 and 1994
the number of Mexican American members of the Texas House of Representatives increased
from 15 to 27. Moreover, a study of cities that changed from at-large to some form of single
member districts suggests that the advocacy and litigation done by LULAC, together with
MALDEF, TRLA, and SWVRP during the late 1970s through the 1990s was a substantial
catalyst for a dramatic increase in the representation levels for Mexican Americans.”

In each of the instances where barriers to minority voting were challenged the special
remedial provisions of the Voting Rights Act were crucial in achieving success.

What follows is the initial result of a research project under-taken by LULAC to
document the cases and instances in which LULAC and other civil rights advocates have
successfully employed the Voting Rights Act to protect Latino and minority voting rights in
Texas in the last twenty years ®

II. Section 5 litigation

A review of some recent cases decided by Federal Courts in Texas
and letters of objection where Section 5 was used to prevent
discriminatory voting practices against minority Texas voters and
that document the existence of racially polarized voting in Texas.

The North East ISD is one of the ten largest in Texas and covers virtually the entire
Northwest quadrant of San Antonio and Bexar County.

In League of United Latin Am. Citizens v. North E. Indep. Sch. Dist., 903 F. Supp. 1071
(W.D. Tex. 1995) the United States District Court sitting in San Antonio made a number of

See Texas State Directory Press. Texas State Directory. 291-445 (1994).

See Brischello, supra, at 254-60.

LULAC and other Latino advocacy groups and individual Latino voters have used the
provisions of Section 5 to block the use of discriminatory election schemes over the last twenty-
five years. The examples contained in this paper are not a comprehensive listing but only a small
sample of instances in which Section 5 has benefited Latino voters. LULAC is still compiling
data on actions by LULAC and others on behalf of Latino voters and will submit a more
comprehensive list at a future date.

8

LULAC is also doing research on findings by Texas courts on the issue of racially bloc voting in Texas
clections and will submit the finding of this rescarch as it is completed.
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findings demonstrating the discriminatory impact of at large elections on Latino voters. Included
among its findings were the following:

23. Dr. Flores also analyzed the NEISD school board elections from 1973
to 1994 in terms of the win rate of candidates by race. That study produced the following:
(footnote omitted)

[*1078]
NEISD Board of Trustees Elections for 1973-1994
Candidates by
Race/Ethnicity Winner
Anglo 47(36%) n37 (98%) n38
Hispanic 1(11%) ( 2%)
Blacks 0( 0%) ( 0%)

This means that an Anglo candidate was the winner in 47 of 48
elections, a Hispanic candidate in only 1 out of 48 elections, and a Black
candidate has never won. Put in terms of percentages, this means that an Anglo
was the winner in 98% of the elections, an Hispanic was the winner in only 2% of
the elections, and a Black has never won.

n37 This figure represents the percentage of all Anglo candidates that won. TR. II,
pp. 50-51..

n38 This figure represents the percentage of elections won by race. TR. II, p. 50.
———————————— End Footnotes- - - - - - - - - - - - - -

24. Dr. Flores prepared another chart showing the results of NEISD school board
elections from 1973 to 1994 in terms of the total number of votes received by
each candidate, the percentage of total votes received by each candidate, order of
finish of each candidate, and the votes needed to win by the losing minority
candidate. That chart shows the following: (footnote omitted)

Elections Results of NEISD Board of Trustee Races with Minority Candidates

Year Candidate Votes % Votes Finish  Needed to Win

1973 O'Connor 1650 436 1 n/a
Delavan 1609 425 2 n/a
Meader 273 .07 3 n/a
Dresslar 146 038 4 n/a
Saenz* 102 026 5 1610 n40

*This means that even if Saenz had received all the votes of the other two losing candidates,
Meader and Dresslar, she still would have finished third.

Year Candidate Votes % Votes Finish  Needed to Win
1974 Higginbotham 1849 23 1 n/a
Winn 1745 22 2 n/a
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Harris 1641 20 3 n/a
Kendall 619 .08 4 n/a
Chaloupka 371 .05 5 n/a
Walter 318 .04 6 n/a
Garza* 250 .03 7 1642 n41l
8 other Anglos 1266 15 8-15 n/a

*This means that even if Garza had received all the votes of the 8 Anglo candidates who finished
below him,
he still would not have received enough votes to win one of the three seats up for election.

Year Candidate Votes % Votes Finish Needed to Win
1977 Shaw 6560 257 1 n/a
Winn 6405 25 2 n/a
Harris 5939 23 3 n/a
Higginbotham 4921 19 4 n/a
Garza 1642 .06 5 4298 n42
1978 Wenglein 2468 47 1 n/a
Hallmark 2326 44 2 n/a
Garza 481 .09 3 1988 n43
1986 Ewverett 3354 51 1 n/a
Flores™* 1522 23 2 1833
Kimbrough 981 15 3 n/a
Eanes 574 .09 4 n/a
Garcia 121 02 5 3234

*This means that Flores would not have won even if he had received all the votes garnered by
Kimbrough, Eanes and Garcia. Likewise, Garcia would have lost even if he had received all of
the votes received by Flores, Kimbrough and Eanes.

Year Candidate Votes % Votes Finish  Needed to Win
1992 QOjeda 1638 58 1 n/a
Saidi 1203 42 2 n/a
1993 Pruitt 17291 .55 1 n/a
Hite 6636 21 2 n/a
Miller-Ramos* 5649 18 3 11643
Olezene nd44 1900 .06 4 15392

*This means that Miller-Ramos would have lost even if she had received all of the votes received
by Hite and Olezene Likewise, Olezene would have lost even if she/he had received all of the
votes cast for Miller-Ramos and Hite.

Year Candidate Votes % Votes Finish Needed to Win

1994 McCabe 6410 57 1 n/a
Shackelford n45 2192, 20 2 n/a
Miller-Ramos* 1808 16 3 4603
Peppers 773 .07 4 n/a
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*This means that Miller-Ramos would not have won even if she had received all of the
votes received by Shackelford and Peppers. Likewise, Shackelford would not have won
even if

she/he had received all of the votes received by Miller-Ramos and Peppers.
-------------- Footnotes - - - - - - - - - - - - - - -n40 Two trustees elected.

n41 Three trustees elected.

n42 Three trustees elected using plurality voting.

n43 Plurality elections with place system.

n44 Olezene is a Black. TR. II, p. 54.

n45 Shackelford is a Black. TR. 11, p. 54.

———————————— End Footnotes- - - - - - - - - - - - - -

25. An analysis of NEISD support for minority candidates in NEISD school board

elections in terms of the minimum percent of Hispanic votes received and the maximum

percent of Anglo votes received yielded the following figures: (footnote omitted)
[*1079]

NEISD Support For Minority Candidates Board of Trustees Elections, 1986-1994
Minimum %Maximum %

Year Candidate Hisp. Vote Anglo Vote
1986 Flores +Garcia* .69 .04
1992 Ojeda* .58 (ootnote omiued). 75
1992 Saidi 42 30
1993 Miller-Ramos™** 48 .09
1994 Miller-Ramos™** 50 13

*This data was calculated using Voting Age Population.
**This data was calculated using Hispanic Registered Voters.

26. A chart in which Dr. Flores compares, inter alia, the preferred candidate of Hispanic
voters to the preferred candidate of Black voters in NEISD elections shows the following:
n48NEISD School Board Elections

Preferred Candidate

Year Hispanic Black
1986 Bankler Bankler
1987 Shacklett Shacklett
1990 Pruitt Chalk
1993 Ramos Ramos

27. Dr. Flores also analyzed NEISD school board elections in terms of the minimum
percent of non-Hispanic votes n49 received by Anglo candidates as compared to the
percent of non-Hispanic votes received by Hispanic candidates and found the following:
n50

Anglo "Block Voting"Over-Lapping Percentages



Year
1977

1978

1986

1992

1993

1994

% Non-
Hisp Reg.
Virs

88%

88%

88%

88%

87%

87%

20

% Votes Minimum Non- % Vote
for Hisp Hisp. Vote Forfor Anglo
Candidates  Anglo Candidates Candidates
6% 88%- 6% = 82%
82%
9% 88% - 9% = 79%
79%
25% 88% - 25% = 63%
3%
58% 88% - 58% = 30%
30%
18% 87% - 18% = 69%
69%
16% 87% - 16% = 71%

71%

n49 As defined by Dr. Flores, the phrase "percentage of non-Hispanic vote" refers to the
percentage of votes received from registered Anglo and Black voters. TR. II, p. 55.

n50 Pls. Exh. 38-E.
End Footnotes.

29. A comparison of the candidate preferred by Hispanics with the candidate preferred by
Blacks in exogenous elections snows the following: n68City of San Antonio

Year
1985
1987
1989
1991
1993

Year

1986 n69
1986 n70
1990 n71
1990 n72
1992 n73

City of San Antonio
Preferred Candidates
Hispanic

Cisneros

Cisneros

Cockrell

Berriozabal

Wolff

General Elections
Preferred Candidates
Hispanic

Lee

Cisneros

Rodriguez

Rivera

Offutt

Black
Cisneros
Cisneros
Cockrell
Berriozabal
Wolff

Black

Lee
Cisneros
Rodriguez
Rivera
Coulter

Thus, Blacks and Hispanics preferred the same candidate in all 5 city elections and 4 of
the 5 general elections.



-------------- Footnotes - - - - -----------
n68 Pls. Exh. 49.
n69 Bexar County Commissioner.
n70 State District Judge.
n71 Bexar County District Attorney.
n72 State District Judge.
n73 State Board of Education.
———————————— End Footnotes- - - - -- - ----- - -

30. A study of NEISD support for minority candidates in exogenous elections in terms of
the minimum percent of Hispanic vote received and the maximum percent of Anglo vote
received was as follows: n74

NEISD Support For Minority Candidates
General Elections, 1986-1994

Year Candidate Hispanic Anglo
1988 Gonzalez 71 32
1988 Canales 67 20
1988 Rodriguez .58 23
1988 Cantu 58 15
1988 Mireles .69 20
1988 Garza 76 34
1990 Morales 78 49
1992 Guerrero 73 A1
1992 Overstreet 78 22
1992 Benavides 76 24
1992 Gabriel 85 24
1992 Roman .89 28
1992  Lopez .80 36

This means that the minority candidate in exogenous elections received, on
average, a maximum of 26% of the Anglo vote in NEISD and a minimum of
approximately 74% of the Hispanic vote in NEISD.

31. Several facts are undeniable in light of the results of the analyses performed by Dr.
Flores.

32. First, there is a high degree of cohesion among Hispanic voters in NEISD.
[*1081]
33. Second, there is a high degree of cohesion among Hispanic and Black voters in

NEISD.

34. Third, there is a high degree of cohesion among Anglo voters in NEISD.
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35. Fourth, there is a clear and persistent history of racially polarized voting in both
NEISD school board elections as well as in exogenous elections as evidenced by the
fact that Anglo voters have consistently voted together in large percentages for
Anglo candidates while Hispanic and Black voters have voted together for either the
Hispanic or Black candidate.

36. Fifth, Anglos have consistently voted together for the Anglo candidate in such large
percentages that the [**27] minority candidate, despite receiving a relatively significant
percentage of minority votes, has rarely received enough Anglo crossover votes to win.

37. Sixth, the correlation between the race of the voter and the voter's choice of candidate
is statistically significant and cannot be attributed to chance.

38. Dr. William Rives defendants’ expert, testified that his analyses of NEISD school
board elections and exogenous elections failed to reveal the existence of racially
polarized voting in the NEISD, bloc voting by Anglo voters to defeat the preferred
candidate of minority voters, or cohesion among Hispanic and Black voters.(footnote
omitted) However, this Court, for the reasons set forth below, finds that Dr. Rives'
testimony is not credible.

39. First, Dr. Rives used the voting age population, not the actual turnout at the polls, as
his independent variable. (footnote omitted) However, on cross examination, Dr. Rives
admitted that the best measure of the independent variable is actual turnout at the polls,
and the second most accurate data is voter registration data by precinct and ethnicity.
(footnote omitted)

40. Second, in trying to discern the existence of racially polarized voting in NEISD, Dr.
Rives, unlike Dr. Flores, limited his analysis to NEISD school board elections. (footnote
omitted) And, unlike Dr. Flores, Dr. Rives did not restrict his analysis to only those
elections in which there was a minority candidate running against an Anglo candidate.
Instead, he looked both at elections pitting an Anglo candidate against a minority
candidate as well as elections having only Anglo candidates. (footnote omitted) However,
on cross-examination, Dr. Rives admitted that this method of analysis was inconsistent
with the method of analysis used by Dr. Bernard Groffman, whose analysis was approved
by the Supreme Court in Gingles, as well as that of Dr. Alan Lichtman, Dr. Albert Table,
Dr. Robert Brischetto, all of whom are recognized experts in the field of racially
polarized voting. (footnote omitted)

41. What is more, Dr. Rives accorded the same weight to an Anglo-Anglo election as he
did to an Anglo-minority election despite acknowledging that doing so is contrary to the
Fifth Circuit's observation in Cifizens for a Better Gretna v. City of Gretna (footnote
omitted) that, "Gingles is properly interpreted to hold that the race of the candidate is in
general of less significance than the race of the voter--out only within the context of an
election that offers voters the choice of supporting a viable minority candidate."(footnote
omitted)
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42. The value of Dr. Rive's opinion is further diminished by the fact that, although he
analyzed general elections, he did not rely on the results of those analysis in formulating
an opinion as to the existence of racially polarized voting. According to Dr. Rives, the
reason he did not rely on those results is because such elections are partisan elections.
Yet, Dr. Rives admitted during cross-examination that, although it was possible to do so,
he had not done a multi-variate analysis to determine the effect that party aftiliation had
[*1082] on the results. (footnote omitted) He also conceded that he had failed to perform
a BERA on the primary elections as had been done by Dr. Gibson, plaintiffs' expert, to
measure the impact of party affiliation on the results of general elections. (footnote
omitted)

43. With respect to his opinion that there is no cohesion among Hispanic voters in
NEISD, Dr. Rives testified that this conclusion was based on the fact that his analysis
showed that Hispanic voters with the exception of the 1986 election, never gave a
candidate a majority of their vote, but instead spread their votes among all candidates.
(footnote omitted) Yet when pressed on cross-examination about what he considered to
be an indication of cohesion of minority voters in a plurality election system, Dr. Rives
agreed that expressing a clear preference for a candidate does not necessarily mean that a
candidate must have received a majority of the minority votes. (footnote omitted) Using
that standard, it is obvious that Hispanics have voted cohesively in almost every NEISD
school board election from 1986 to 1994, In 1986, Sankler received 78.1% of the
Hispanic vote for place 5, Everett received 49.8% for Place 6, and Lampert received
66.4% for place 7. In 1987, Shacklett received 60.9% of the Hispanic vote for place 1,
and Pruitt received 58.6% for place 2. In 1988, Coulter received 53.5% of the Hispanic
vote for place 3 while McDonald received 46.1% for place 4. In 1989, McDonald
received 41.7% of the Hispanic vote for place 5, Caldarola received 46% for place 6, and
Ogden received 57% for place 7. In 1990, Bray received 44.2% of the Hispanic vote for
place 1 and Pruitt received 71.7% for place 2. In 1991, McCabe received 80.2% of the
Hispanic vote for place 3, while Saidi received 49% for place 4. In 1992, Ojeda received
58.6% of the Hispanic vote for place 6. In 1993, Bennett received 69.1% of the Hispanic
vote for place 1, while Ramos-Miller received 45.9% for place 2. In 1994, Ramos-Miller
received 41.9% of the Hispanic vote for place 3, while Gamble received 46.8% for place
4. n87

-------------- Footnotes - - === ----------

n87 Dfs. Exh. 7. The 1986-1988 and 1991 results are based on election-day returns, while
all other results are based on total results. Dfs. Exh. 7.

------------ End Footnotes- - - === --------

44. Dr. Rives' conclusion that there is no cohesion between Black and Hispanic voters in
NEISD is likewise suspect because it is based only on his study of school board elections.
As noted earlier, Dr. Rives disregarded the results of the analysis he performed on the
general elections because he assumed that party affiliation, rather than race, accounted for
the results in such elections. However, Dr. Rives performed no multi-variate analysis that
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would have proved or disproved this assumption. (footnote omitted) More importantly,
Dr. Rives admitted that his analysis of the general elections showed, inter alia, both that
Hispanics and Blacks generally vote together and that they vote differently than Anglo
voters in NEISD. (footnote omitted)

45. With respect to whether Anglos vote sufficiently as a bloc to usually defeat the
preferred candidate of the Hispanic and Black voters of NEISD, one need only look at the
results of the NEISD school board elections featuring a minority candidate from 1973 to
1994, as set forth in Pls. Exh. 38-D, 38-E and 38-F, to realize that the Anglo voters of
NEISD consistently vote as a bloc to defeat the preferred candidate of the Hispanics and
Blacks in NEISD school board elections.

46. As calculated by Dr. Korbel, the total population of NEISD is 261,172, n90 If
[*1083] NEISD were divided into seven equally populated districts, each district would
ideally contain 37,310 people. One of those proposed districts, Proposed District No. 3,
would be a district in which the combined Hispanic and Black VAP would constitute a
majority of the VAP.

-------------- Footnotes - - === ----------

n90 According to Dr. Korbel, the reason the total population figure used by him is
261,172 instead of 254,106, the total population figure of NEISD according to the
unadjusted 1990 Census, is that he utilized whole "census block", the smallest unit of the
1990 Census, in drawing the proposed districts. This means that whenever a census block
was divided by the NEISD boundary, Dr. Korbel treated the entire census block as being
within the NEISD boundary lines and included the total population of the census block in
the total population figure of NEISD. TR. IV, pp. 58-60.

——————— End Footnotes- - - - ----------

47. As calculated by Dr. Korbel, the VAP of Proposed District 3 would be 49% Hispanic,
3% Black, and 46.8% Anglo. (footnote omitted)

48. However, defendants have attacked the method by which Dr. Korbel calculated the
population of Proposed District 3. Specifically, Dr. Tucker Gibson, the defendants'
demographics expert, testified that the correct method of calculating the population in
census blocks split by NEISD's boundaries is to determine the housing counts in split
portions of the census block and then allocate the population of the census block in
accordance with the percentage of the housing units in the parts of the split census blocks.
Using this method of calculation, Dr. Gibson arrived at the following population figures
for NEISD and

Plaintitfs' Proposed District 3: (footnote omitted)

NEISD Total Population: 253,582 (100.0%)
Anglo: 173,349 ( 68.4%)
Hisp.: 62,454 (24.6%)
Black: 12,559 ( 5.0%)
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Other: 270 ( .1%)
NEISD Voting Age Pop. 189,659 (100.00%)
Anglo: 134,909 ( 52.70%)
Hisp.: 42,459 ( 22.00%)
Black: 8391 ( 4.00%)
Other: 168 ( .09%)
Proposed District 3
Total Population: 33,856 (100.0%)
Anglo: 14,222 ( 42.0%)
Hisp.: 18,102 { 53.5%)
Black: 1,084 ( 3.2%)
Other: 448 ( 1.3%)
Proposed District 3
Voting Age Pop. 24,719 (100.0%)
Anglo: 11,592 ( 46.9%)
Hisp.: 12,094 ( 48.9%)
Black: 677 ( 2.7%)
Other: 356 ( 1.4%)

46. Thus, as Dr. Gibson conceded, even using his method to calculate the total population
and VAP of both NEISD and Plaintiffs' Proposed District 3, the Plaintiffs' Proposed
District 3 would still contain a combined Hispanic and Black VAP of 51.6%. In short, it
would contain a minority majority of the VAP of Proposed District 3.

49. Defendants further contend that plaintiffs should be required to snow that they would
constitute a majority of the voting age citizenship population in Proposed District 3.

50. However, Dr. Korbel testified that in all the years he has been involved in drawing
redistricting plans and submitting them for clearance by the Department of Justice, no
redistricting plan has been rejected for failing to take citizenship into account. (footnote
omitted)

51. Likewise, Dr. Rives, defendants' own expert, conceded that he knew of no case
authority requiring the plaintiffs to show that they comprise a majority of the citizen
voting age population in a proposed single-member district. That requirement, Dr. Rives
admitted, was imposed by him only at the direction of defense counsel. (footnote
omitted)

52. The Fifth Circuit, by whose holdings this Court is bound, has repeatedly held that

plaintiffs in a § 2 case need only show that they can draw a proposed district in which
they comprise a majority of the voting age population in order to satisfy the first prong of
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Gingles. n95

-------------- Footnotes - - - - - - === oo - -

n95 See LULAC v. Clements, 986 F.2d 728, 743 (5th Cir. 1993), rev'd on other grounds,
999 F.2d 831 (5th Cir. 1993) (en banc), (to satisty first Gingles factor, the minority group
must ordinarily be able to draw a single member district in which a majority of the voting
age population is minority) (emphasis in original), Westwego Citizens for Better
Government v City of Westwego, 946 F.2d 1109, 1117 n. 6 (5th Cir. 1991) ("Westwego
II'y; Brewer v. Ham, 876 F 2d 448, 451 (5th Cir. 1989) (affirming district court's entry of
judgment for defendants due to failure of minority plaintiffs to propose a single-member
district within the school district that would contain a majority of the voting age
population of a minority group including Blacks, Hispanics, and Asians), Westwego
Citizens for Better Government v. Westwego, 872 F.2d 1201, 1205 n. 4 (5th Cir. 1989)
("Westwego I') (noting that evidence of size of "voting age" population is critical to a
vote dilution claim); Overton v. City of Austin, 871 F.2d 529, 535-36 (Sth Cir. 1989)
(affirming judgment of district court in which district court found, inter alia, that neither
Black nor Hispanic plaintiffs constituted a majority of the voting age population),
Houston v. Haley, 859 F.2d 341 (5th Cir. 1988), vacated on other grounds, 869 F.2d 807
(1989), (where the court referred to this issue as "critical").

------------ End Footnotes- - - - = = - - - = = - - - [¥*37]

[*1084]

53. Likewise, except for a lone case decided after the trial in this matter n96, the district
courts in the Fifth Circuit, in evaluating whether plaintiffs in a vote dilution case have
satisfied the first prong of Gingles, have required only that the plaintiffs prove that they
would constitute a minority majority of the voting age population in at least one proposed
district. n97

—————————————— Footnotes - - - - - ----------

n96 Campos v. City of Houston, 894 F. Supp. 1062, 1995 WL 478151, No. H-91-0885
(S.D.Tex. July 31, 1995) (finding, in granting the defendant City of Houston's motion for
summary judgment, that, in analyzing the first prong of the Gingles test, using the data of
voting age Hispanic citizens is the correct measure of the Hispanic population's ability to
create a majority voting district). Id. at *3.

n97 See Concerned Citizens for Equality v. McDonald, 863 F. Supp. 393, 402 (E.D.Tex.
1994) (analysis assumes that the appropriate analytical and remedial standard is bare
majority of voting age population); Clark v. Roemer, 777 F. Supp. 445, 452-452

(M.D .La. 1990) ("although the Fifth Circuit has not yet squarely so held, it seems rather
clear that the majority population with which Thorrburg v. Gingles is concerned is a
voting majority, not simply a population majority. The court of Appeals has at least
implied that the single-member district which is created must contain at least a voting age
majority of the minority group . . . This court concludes that in order to he viable under
the Thornburg v. Gingles rationale any such district must contain at least a voting age
majority of the minority group.") (emphasis in original); Ewing v. Monroe County,
Mississippi, 740 F. Supp. 417, 419 (N.D.Miss. 1990) (distribution of blacks through
county meets the first prerequisite so as to at low the creation of at least one supervisory
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district and one justice court judge district with a majority black voting population)
(emphasis in original); Williams v. City of Dallas, 734 F. Supp. 1317, 1387 (N.D.Tex.
1990) (with a 65% African-American concentration, there can be 3 black districts out of
8,4 outof 10 or 11, and 5 out of 15--with a majority African-American voting age
population) (emphasis in original).

———————————— End Footnotes- - - - - - - - - - - - - - [¥¥38]

54. The Court finds that the plaintiffs have shown that they can draw a proposed single
member district in which Hispanics and Blacks constitute a majority of the voting age
population, as evidenced by Plaintiffs' Proposed District 3 .(footnote omitted)
———————————— End Footnotes- - - - - - - - - - - - - -

55. The Court also finds that the Plaintiffs' Proposed District 3 is geographically compact.
With regard to the shape of Plaintiffs' Proposed District 3, the Court finds that the two-
headed dragon configuration is not the result of racial gerrymandering, but is due in large
part to the plaintiffs having to draw around the northern boundary of the Alamo Heights
Independent School District. n99 (footnote omitted)

-------------- Footnotes - - === ----------

n99 The shape of Plaintiffs' Proposed District 3 is no more disjointed or contorted than
the district approved by the district court in Hastert v. State Bd. of Elections, 777 F.
Supp. 634 (N.D.Ill. 1991) (holding that Chicago/Cook County's Hispanic community was
geographically compact within the meaning of Gingles to constitute a single district
majority despite fact that proposed district encompassed separate Hispanic enclaves in
northwest and southwest corers of Chicago, and ran narrow corridor connecting those
enclaves around end of existing congressional district, and had "rays" "shooting out" to
capture additional Hispanic population, with resulting district that resembled "Rorschach
blot" turned on its side; therefore, proposed Hispanic congressional district, although
uncouth in configuration, would be approved). Plaintiffs' Proposed District 3 is also
distinguishable from the proposed district rejected by the district court in East Jefferson
Codlition for Leadership and Development v. Parish of Jefferson, 691 F. Supp. 991
(E.D.La. 1998), aff'd 926 F.2d 487 (5th Cir. 1991). There the proposed district crossed
the Mississippi River, a major natural boundary, and reached around the airport to
include a concentration of black voters living above the airport. Plaintiffs' Proposed
District 3, on the other hand, does not cross a major natural boundary nor does it branch
out in an unacceptable manner in an effort to take in an isolated concentration of minority
voters.

56. Plaintiffs also have shown that voting in NEISD school board elections is
significantly polarized along racial lines.

57. As noted earlier, of the 48 candidates elected to the NEISD Board of Trustees
[*1085] between 1973 and 1994, 47 are Anglo and 1 is Hispanic. Stated in percentages,
this means 98% of all winners in NEISD school board elections in the past 21 years are
Anglo, while 2% are Hispanic. Of the Anglo candidates who have run, 36% were
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winners. By contrast, only 11% of Hispanic candidates won, while no Black candidate
has ever won. (footnote omitted)

58. Absent special circumstances, there are not enough Anglo cross-over votes to allow a
minority candidate to succeed in the at-large election system presently used in NEISD
school board elections.

59. Richard Ojeda, the only Hispanic candidate to be elected to the NEISD school
board, ran against a woman with an Iranian-sounding name, Brigetta Saidi n102, in
1992, shortly after the [First] Persian Gulf War. (footnote omitted)
—————————————— Footnotes - - - ------------

n102 However, Ms. Saidi is actually of German descent. TR. I, p. 212.

———————————— End Footnotes- - - - - - - - ------

60. Ojeda was elected with the support of the Positive Direction Committee ("PDC"), a
slating group of Anglos within NEISD n104, and the support of at least one Anglo
trustee, Bill McCabe. (footnote omitted)

61. Ojeda lost in his bid for reelection in May of 1995. (footnote omitted)

62. The PDC was formed in 1988-89 and was comprised entirely of Anglos. (footnote
omitted) There is no evidence a minority ever served on the PDC.

63. There is no evidence that NEISD school board campaigns have been characterized by
overt or subtle appeals to race.

64. There is no dispute that Texas has a long history of discrimination against its Black
and Hispanic citizens in all areas of public life. Dr. Korbel testified in a general fashion
that minority citizens had been subjected to discriminatory voter registration laws, poll
taxes, racially restrictive covenants in real estate transactions (footnote omitted), and
segregated schools in the past. (footnote omitted) However, the plaintiffs have offered
no evidence in the form of empirical data that shows that Blacks and Hispanics in NEISD
currently register to vote at a lower rate than Anglos, that the turnout level of Blacks and
Hispanics is lower than that of Anglos in NEISD, or any other factor which would
demonstrate that past discrimination has hampered the ability of Blacks and Hispanics in
NEISD to participate presently in the political process.

65. The 1990 Census shows that 2,734 (8.9%) Hispanics over the age of 25 in NEISD
were functionally illiterate or had completed less than 8 years of formal education. The
functional illiteracy rate of Anglos, on the other hand, was only 3.1%. (footnote omitted)

66. The 1990 Census also reflects that only 8,031 Hispanics within NEISD were high

school graduates as compared to 30,496 Anglos. Only 1,323 Blacks were high school
graduates. (footnote omitted)
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67. With respect to college graduates, the 1990 Census showed that 28,401
(82.1%) of the residents of NEISD with a college degree were Anglo, 4,230
(12.3%) of NEISD residents with a college degree were Hispanic, and 958 (3.1%)
of NEISD residents with a college degree were Black. In other words, 80% of the
holders of college degrees to NEISD are Anglo. (footnote omitted)

68. With respect to graduate and professional degrees, Anglos comprise 83.8% of
the people in NEISD with graduate or professional degrees. Hispanics hold only
9.8% and Blacks 3.9%. (footnote omitted)

69. With respect to the percentage of each race which lives below the poverty
level, the 1990 Census revealed that 20.4% of the Black families in NEISD live
below the poverty level; that 14.2% of Hispanic families lived below the poverty
level; and 7% of the Anglo families existed below the poverty level. (footnote
omitted)

70. According to the 1990 Census, the mean income for Anglo households in
NEISD was $ 44,258.00, the mean income for Hispanic households in NEISD
was $ 34,109.00, and the mean income for Black households in NEISD was $
29,787.00. Thus, the mean income for Anglo households in NEISD was
approximately 129% that of Hispanic households and 149% that of Black
households. (footnote omitted)

71. The 1990 Census also shows that 30.6% of Anglo households in NEISD have
annual income levels exceeding $ 50,000 as compared to only 15% of Black
households and 18.2% of Hispanic households. (footnote omitted)

72. The 1990 Census further shows that only 16.1% of Anglo households in
NEISD have an annual income of less than $ 15,000. By way of contrast, 29.4%
Black households and 22.3% Hispanic households fall below that level. (footnote
omitted)

73. With respect to the average per capita income, the 1990 Census indicates that
Anglos in NEISD earned $ 18,364 while Blacks and Hispanics earned $ 11,661
and § 11,216, respectively. (footnote omitted) In other words, Anglos earn
almost 160% the per capita income of Hispanics and Blacks.

74. The scores of NEISD Black and Hispanic students generally are considerably
lower than the scores of NEISD Anglo students on the Texas Assessment of
Academic Skills exam (footnote omitted), the standardized test administered by
the Texas Education Agency each year to all school students in Texas. (footnote
omitted)

75. The Court finds that plaintiffs have shown that Blacks and Hispanics still
bear the effects of past discrimination in such areas as education,
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employment and health, which hinder their ability to participate effectively
in the political process.

76. Contrary to plaintiffs' assertions otherwise, the Court finds that the plaintiffs
have not proved that NEISD has a history of being unresponsive to the concerns
or needs of its minority community.

77. Plaintiffs claim that the naming of an athletic center of Virgil T. Blossom, an
alleged racist, as evidence of the school district's insensitivity. However, the
plaintiffs' assertion that Blossom was a racist is not supported by any credible
evidence. What is more, Jesse Culter, who served on the NEISD school board
three years, one of which as president, testified that he never even attempted to
place on the agenda for consideration by the school board the renaming of the
Virgil T. Blossom Athletic Center. (footnote omitted)

78. Plaintiffs also cite the fact that Robert E. Lee High School flew the
Confederate flag until 1993 as evidence of the school district's insensitivity to
minorities. Once again, however, the evidence shows that no one ever approached
the school board and requested that the flag not be flown.(footnote omitted)
Likewise, Culter admitted that he never asked that the issue be placed on the
board's agenda during the three years he served as trustee. (footnote omitted)
What is more, when students at the high school did voice their displeasure about
the Confederate flag being flown, Bill Fisch, the principal at Lee High School,
ordered that the flag not be flown and that a different symbol be used. (footnote
omitted)

79. Plaintiffs also claim that the school district's administration blocked efforts by
board members to review the at-large election system. Yet, Culter admitted on
cross-examination that he never attempted to place the issue of single-member
districts on the school board's agenda while he was a trustee n125 or since leaving
the board in 1991, (footnote omitted)

-------------- Footnotes - - === - - - =------

nl125 TR. I, p. 70. Dr. Richard Middleton, who was Superintendent of NEISD at
the time Culter served on the school board, recalled that Culter never asked him to
place the single-member issue on the board's agenda. TR. TV, p. 168-169.
------------ End Footnotes--------------

80. Another indication of the school district's insensitivity, according to plaintifts,
is the use of race in drawing school attendance zones for Castle Hills Elementary
and Redland Oak Elementary school. However, Dr. Middleton testified that all
school attendance zones, including those for Castle Hills Elementary and Redland
Oak Elementary, are created strictly on the basis of the number of students.
(footnote omitted) With reference to Castle Hills Elementary, Dr. Middleton
testified that it is a school of choice, meaning that students from a seven
elementary school region can elect to attend it, regardless of race or ethnicity.
nl128
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81. Plaintiff's also claim that the school district has displayed its insensitivity by
failing to actively recruit minority teachers. While plaintiffs have introduced
evidence that NEISD did not actively recruit Hispanics and Blacks until recently,
defendants have come forth with evidence that since 1992 the school district has
intensified its efforts to attract minority teachers by recruiting not only from
Texas universities and colleges, but also to New York and California. (footnote
omitted) However, as Dr. Middleton pointed out, the school district is confronted
with the reality that fewer minorities are pursuing a profession in teaching.
(footnote omitted) This also undercuts Plaintiffs' argument that the school
district is insensitive to the needs of its minority population because it employs a
teacher work force that is less than 10% Hispanic and less than 2% Black when its
student population is nearly 40% minority. Plaintiffs have offered no evidence
that the low level of minority teachers in NEISD is attributable to any
insensitivity on the part of the school district rather than a small pool from which
to recruit minority teachers.

82. Another manifestation of the school district's insensitivity, Plaintiffs argue, is
the scarcity of Hispanics in administrative positions. As evidenced by Plaintiffs'
Ex. P-18, of the 150 administrators in the school district, only 14 are Hispanic.
(footnote omitted) However, Dr. Middleton, who is part Hispanic himself,
(footnote omitted) also testified that there are 29 minority administrators in the
school district, 18 of whom have been appointed since he was appointed as
Superintendent in 1989. (footnote omitted) Therefore, while it may be true that
Dr. Middleton's predecessors impeded the advancement of minorities to
administrative positions, the Court does not find the evidence to substantiate this
allegation as to Dr. Middleton.

83. Plaintiffs also offer the fact that none of the four assistant superintendents is a
minority (footnote omitted) as another example of the lack of responsiveness by
NEISD to the concerns of its minority population. Yet, plaintiffs failed to offer
any evidence as to when and by whom these people were appointed, what their
qualifications are in terms of experience and education, or anything else that
would support this allegation.

84. Another example of non-responsiveness by the school district, contend
plaintiffs, is the establishment of boundary lines that result in Lee High School
having a student population which is 56% minorities while Churchill High School
has a student population that is less than 25% minorities even though the two
school share a common [*1088] boundary line and are less than five miles apart.
(footnote omitted) As pointed out by Dr. Middleton, however, school boundaries
are drawn based on the number of students each school can accommeodate, not
with an eye toward creating a racially balanced student body. Also, what
plaintiffs' argument ignores is the testimony of Dr. Korbel, their own expert, that
the heaviest concentration of Hispanics in NEISD is in the southern portion of
Plaintiffs' Proposed District 3, where Lee High is located, due to the migration of
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Hispanics into the area during the last decade as Anglos have moved out to new
developments on the north side of the school district. (footnote omitted) This,
rather than any insensitivity on the part of the school district, would account for
the large number of minority students in Lee High School as compared to
Churchill.

85. Plaintiffs also see a lack of responsiveness by the school district to the needs
of its minority students in the fact that Dr. Richard Holt, the President of the
school board at the time of this trial, testified that it was possible for a student to
attend school in NEISD for 12 years without ever having a minority teacher.
However, Dr. Holt also testified that the NEISD teaching staff is very stable with
very little turnover. He also noted, as did Dr. Middleton, that there is a limited
pool of minority teachers and administrators from which the school district can
recruit. (footnote omitted) Moreover, as Richard Ojeda pointed out, the school
district is also at a disadvantage by virtue of the fact that it must compete with
other school districts, such as Alamo Heights, which can offer higher salaries to
attract minority teachers. (footnote omitted) Given these other factors, the Court
cannot blame the low percentage of minority teachers in NEISD on any lack of
concern or effort to remedy the situation by the school district.

86. Plaintiffs cite the testimony of Dr. Jones, the African-American plaintiff, that
the school board has a long history of discrimination against African-
Americans as evidence of its unresponsiveness to the minority community.
However, the discrimination of which Dr. Jones testified referred to
discrimination that occurred when he attended school in the 1940s and to the
discrimination that existed in 1960s.(footnote omitted) Dr. Jones related no
incidents of discrimination by the current school board.

87. The final example of school board insensitivity offered by the Plaintiffs is the
poor performance of minority students on the TAAS exams. There is no dispute
that the TAAS results of minority students in NEISD are disconcerting. However,
plaintiffs have not pointed to any evidence of the school board ignoring the
problem or not taking steps to better prepare minority students for the TAAS
exam. In fact, the evidence put on by the defendants compels the exact opposite
conclusion. A broad range of programs have been enacted by the school district
which are designed to identify and address the educational needs of students,
including minority students, who are struggling in class and who are a risk of
failing or dropping out. n140

-------------- Footnotes - - === ----------

n140 Such programs include jump start programs for schools with a high
percentage of students receiving free or reduced-price lunch; bilingual programs,
mentoring programs in which businesses in the community work with children
identified as being at risk of dropping out;, high order thinking skills programs
aimed at attracting minority students into gifted and talented programs; a year-
round curriculum at Nimitz Academy and Castle Hills Elementary School, both of
which have a large minority student population; the A-B schedule at White
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Middle School, a program in which students attend class every other day for 1.5
hours so they can do their homework in class; and the Lee Volunteer for
Excellence Program at Lee High School, which encourages students to take
higher levels of math at an earlier age. NEISD has also developed remedial
programs specifically designed to help students who have trouble with certain
sections of the TAAS exam. TR. IV, pp. 150-154.

------------ End Footnotes- - - - - - - === --- -

88. Until 1999, there were only eight polling place within NEISD for school
board [*1089] elections, even though the school district contains over 250,000
people. (footnote omitted)

89. NEISD currently utilizes a place system to elect its trustees, a voting device
which prevents "single-shot" voting by minority voters. (footnote omitted)

90. Generally speaking, minority candidates have more limited resources with
which to finance their campaign than do Anglo candidates in NEISD. (footnote
omitted)

91. It is more expensive to run for office in the current at-large system used by
NEISD than it would be to run for office in a single-member district system as
proposed by plaintiffs.

92. The sheer geographical size of NEISD makes it virtually impossible for a

minority candidate to conduct a grass roots or door-to-door campaign. Such a
campaign could be conducted, however, in a single-member district. (footnote
omitted)

93. A study by the U.S. Commission on Civil Rights reveals that Texas
jurisdictions that have adopted single-member districts have experienced a two or
three-fold increase in the number of elected minority candidates. (footnote
omitted)

94. That same study also looked at coalition voting patterns in Texas and found
that districts in which the Black and the Hispanic populations, when combined,
exceed 50% of the population are characterized by Blacks and Hispanics voting
together to minority candidates. Such districts, the study showed, also elect more
minority candidates than does a single Black or a single Hispanic district of the
same total percentage. (footnote omitted)

95. Dr. Gibson, defendants' expert, has written scholarly articles in which he
reported finding that a coalition had developed between Blacks and Hispanics of
Bexar County in the 1960s and 1970s and that a plurality district of Blacks and
Hispanics has consistently elected black candidates in city council and state
legislative elections throughout the 1970s, 1980s and 1990s. (footnote omitted)
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The Court went on to find the at large election system for the election of trustees
to the Northeast Independent School District to violate Section 2 of the Voting Rights
Act. However, the Defendant school board was reluctant to adopt single member districts
and instead determined to appeal. An appeal even if unsuccessful would delay the
implementation of a remedy for years. However, LULAC discovered, after the trial, that
a bond election that the school district was about to hold had never been submitted for
preclearance as was required under the Voting Rights Act.

LULAC determined to oppose the bond election so long as a board elected under
a discriminatory at large election system would decide how the proceeds of those bonds
would be spent. Therefore, LULAC filed a Section 5 enforcement action and secured an
injunction blocking the bond election and ordering the school district to submit the bond
election for preclearance. Moreover, LULAC notified the school district that as long as
the board of trustees was elected from a discriminatory at large election system, LULAC
would oppose the bond and preclearance at the Justice Department. As a result the
Defendant school district agreed to adopt single member districts and LULAC agreed to
support the preclearance of the bond election.

In the first election after the adoption of single member districts a Latino
candidate and an African American candidate secured election from majority minority
districts.

In Sierra v. E{ Paso Independent School Dist., 591 F. Supp. 802 (D. Tex., 1984),
the United States District Court sitting in El Paso Texas made the following findings in a
case challenging the at large election system used for election of the governing board for
the El Paso 1.S.D.

“The El Paso Independent School District is the fifth largest independent school
district in the State of Texas. It operates 70 elementary and secondary schools, and serves
approximately 60,000 students. It is located entirely within the boundaries of El Paso
County, Texas, and covers more than 200 square miles. n1 The school district is
governed by a board of seven elected trustees. At least since 1911, all trustees have been
elected at large from the district as a whole in nonpartisan elections. Prior to 1940,
candidates ran for staggered two-year terms, and elections were held annually. In 1940,
the term was increased to six years, still staggered, and elections are held every two
years. All candidates ran at large and not by place until 1960, when the board, pursuant to
enabling legislation enacted by the Texas legislature, provided for the election of
members to the board by numbered positions. Election of candidates was still by straight
plurality, however, without any provision for a majority run-off. In 1971, the legislature
amended Section 23.11 of the Texas Education Code to permit school districts to adopt a
runoff election procedure if no candidate receives a majority of the votes cast for a
particular position. On November 16, 1971, the Board of Trustees of the El Paso
Independent School District adopted the majority runoff procedure for all trustee
elections beginning with those scheduled for 1972, Since 1972, therefore, all trustees
have been chosen in at-large, by-place, majority runoft, nonpartisan elections.
—————————————— Footnotes - - - - - - - --------
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nl One other large independent school district (the Ysleta Independent School District,
seventh largest in Texas) and several smaller school districts also lie within the borders of
El Paso County.

It is not disputed that more than 50 percent of those who reside within the El Paso
Independent School District are Mexican-American, and that 70 percent of the students
enrolled in the schools of the district are Mexican-American. However, Mexican-
Americans constitute only 43 percent of the registered voters within the school district.
The Plaintiffs contend that the at-large, by-place, majority runoff system for electing
school board trustees impermissibly dilutes the voting strength of Mexican-Americans,
and makes it difficult for them to elect representatives of their choice to the school board.
Therefore, Plaintiffs contend that the present election system violates both the
Constitution and the Voting Rights Act.

It is now well settled that discriminatory purpose must be shown to support a finding of
unconstitutional vote dilution under either the Fourteenth or Fifteenth Amendment to the
Constitution of the United States. Rogers v. Lodge, 458 U.S. 613, 102 8. Ct. 3272, 73 L.
Ed. 2d 1012 (1982), City of Mobile v. Bolden, 446 U.S. 55, 100 S. Ct. 1490, 64 L. Ed. 2d
47 (1980). In the instant case, there is no evidence that the board of trustees adopted any
feature of the present election system for the purpose of discriminating against any
minority or ethnic group. With respect to those aspects of the system in effect before
1971, the Plaintiffs simply offered no evidence at all concerning the purpose or purposes
of the school board members who participated in designing the scheme for electing
trustees. For example, on January 19, 1960, the board of trustees passed the resolution
calling for the election of members to the school board by numbered positions. However,
the only evidence offered by the Plaintiffs concerning the adoption of this new procedure
was the minutes of the board meeting itself (Plaintiffs' Exhibit 143). The minutes do not
reflect any debate or discussion which would shed light upon the purpose of the board in
adopting [*803] the by-place procedure. No other evidence, direct or circumstantial, was
offered by the Plaintiffs which would tend to prove the state of mind or intent of the
board members of that era. With respect to the 1971 board resolution adopting the
majority run-off procedure, the trial testimony of past board members negates
discriminatory intent. For example, Javier Montes, a Mexican-American board member,
stated that he supported the resolution because of his belief that a newly-enacted state law
mandated runoff elections. n2 Another Mexican-American board member, Elman Chapa,
testified that he supported majority runoffs because of his concern about low voter
turnout in school board elections, and his belief that a runoff might develop more interest.
n3 The minutes of the board meeting at which the runoff election procedure was adopted
(Plaintiffs' Exhibit 144) failed to reflect any discussion or debate which would indicate
that the majority runoff was intended to dilute minority voting strength. In short, the
Plaintitfs have failed to sustain their burden of proving discriminatory intent in
connection with the adoption of any feature of the present scheme for electing school
board members.

—————————————— Footnotes - - - - - ----------

n2 Mr. Montes was elected to the board of trustees in 1970 in a straight plurality election,
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and was reelected in 1976 under the majority runoff procedure.

n3 Mr. Chapa was elected to the board in 1968 in a straight plurality election and
reelected in 1974 under the majority runoff procedure. In 1980, he ran for reelection but
lost in a runoft.

Recognizing that they lack proof of discriminatory purpose in connection with the
adoption of these election procedures, the Plaintiffs contend that the board's failure to
change the procedures since 1971 despite complaints from minority groups is evidence of
an intent to discriminate. The Court finds that the evidence in this regard is, if anything,
to the contrary. On October 22, 1976, the board adopted a resolution calling for a
referendum on the question whether trustees should be elected at large or by single-
member districts (Plaintiffs' Exhibit 145). The referendum was held in 1977, and 53
percent of those voting approved the idea of single-member districts. On May 10, 1977,
the board's attorneys and the school administration were directed to develop a plan for the
implementation of single-member districts (Plaintiffs' Exhibit 148). The catch was that
the Texas Education Code at that time required the election of school board members
from the district at large. n4 Section 23.024 of the Texas Education Code, which
authorizes the El Paso Independent School District to elect trustees by single-member
districts did not become effective until August 29, 1983. By that time, Plaintiffs had
already instituted this suit. n5 In short, the record fails to substantiate the Plaintiffs' claim
that the school board's inaction since 1971 is indicative of discriminatory intent. The
Court must find in favor of the Defendants with respect to the Plaintiffs' constitutional
claims, and then turn to the claims asserted under the Voting Rights Act------------
--Footnotes - - - - - - ---------

n4 The Texas legislature had enacted legislation which permitted the election of school
trustees from single-member districts only in Dallas and Houston.

n3 The Plaintiffs' original complaint was filed June 27, 1983.

In an amended answer submitted just before trial, and in the agreed pretrial order, the
Defendants contend that the 1982 amendment to Section 2 of the Voting Rights Act is
unconstitutional. The Court also permitted the Texas Association of School Boards to file
an amicus curiae brief in which the constitutionality of the 1982 amendment is
questioned. In light of these challenges to the constitutionality of the Act, notice was
given to the Attorney General of the United States pursuant to 28 U.S.C. § 2403(a) and
the Attorney General has filed a brief in support of the constitutionality of the 1982
amendment. Fortunately, this issue is greatly simplified by the decision of the United
States Court of Appeals in Jones v. City of Lubbock, 727 F.2d 364 (5th Cir.1984), in
which the constitutionality of the 1982 amendment to Section 2 of the Voting Rights Act
is specifically [*806] upheld. Following binding Fifth Circuit precedent, this Court also
holds that the 1982 amendment to Section 2 of the Voting Rights Act is constitutional.
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In amending Section 2 of the Voting Rights Actin 1982, Congress reacted to the decision
of the Supreme Court in City of Mobile v. Bolden, supra, by substituting a "results test"
for the prior requirement that discriminatory purpose be shown. Velasquez v. City of
Abilene, Texas, 725 F.2d 1017, 1021 (5th Cir.1984); Jones v. City of Lubbock, supra.
Under the amended Act, electoral practices and procedures that create discriminatory
results are prohibited, even though the governmental body in question did not install or
maintain the electoral practice or procedure for the purpose of discrimination. Jones v.
City of Lubbock, supra. As stated in the Senate Report on the 1982 amendment:

The amendment to the language of Section 2 is designed to make clear that plaintiffs
need not prove a discriminatory purpose in the adoption or maintenance of the challenged
system or practice in order to establish a violation. Plaintiff must either prove such intent,
or, alternatively, must show that the challenged system or practice, in the context of all
the circumstances in the jurisdiction in question, results in minorities being denied equal
access to the political process.

S.Rep. No. 417, 97th Cong., 2d Sess., 1982 U.S5.Code Cong. & Ad.News at 177,
205. As amended, HN4Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, reads as
follows:

The first factor to be considered is whether past official discrimination has affected the
right of Mexican-Americans to register, vote, or otherwise to participate in the political
process. In this connection, two forms of past discrimination stand out: the poll tax and
the English language ballot. It is now well established that, prior to the repeal of the poll
tax, the requirement that citizens pay a poll tax as a prerequisite for voting eligibility
impacted heavily upon persons in the lower income group, which in terms of El Paso
County meant predominantly Mexican-Americans. The effect of the poll tax requirement
lingered on even after its repeal, and in part has accounted for the lower level of
Mexican-American voter registration. See Graves v. Barnes, 378 F. Supp. 640, 656
(W.D.Tex.1974). Furthermore, until recent years, all ballots were printed exclusively in
English, and this tended to deter voting by Mexican-American voters who did not
understand the English language. See Graves v. Barnes, supra. These past discriminatory
practices still contribute to some extent to the fact that Mexican-Americans register and
vote in lower percentages than eligible Anglo voters.

The next factor to be considered is whether voting in the elections of the school district is
racially polarized. The evidence adduced at trial establishes clearly that voting in
school district elections tends to be highly polarized along ethnic lines. The Plaintifts'
expert witness, Dr. Robert Brischetto, conducted a study of 15 school board trustee races
between 1974 and 1982 in which one or more Mexican-American candidates opposed
one or more Anglo candidates. In 11 of those 15 races, Dr. Brischetto concluded that
voting polarization was high. Of the remaining four races, polarization was moderate in
two and low in two. In an effort to check his findings with respect to the school board
races, Dr. Brischetto also analyzed 12 races for El Paso Community College trustees and
six races for city councilman positions. He found high voting polarization in eight of the
12 Community College races, and in four of the six city council races. Although not
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directly in point, these latter findings do tend to substantiate Dr. Brischetto's conclusion
that voting in the school board elections, as well as other elections conducted in El Paso
County, is highly polarized along ethnic lines. Another political scientist who testified for
the Plaintiffs, Dr. Rodolfo De La Garza, had conducted studies of Mexican-American
voting patterns in El Paso County, and he concluded that ethnicity was the largest single
determining factor in most elections conducted in El Paso.

Even more persuasive to the Court than the testimony of the expert witnesses,
however, was the testimony of the practical [*808] politicians n6é who are thoroughly
familiar with voting behavior in El Paso County. These witnesses testified
unequivocally that bloc voting by Mexican-Americans for Mexican-American
candidates and by Anglos for Anglo candidates is a political fact of life in El Paso,
and one with which all candidates must deal in plotting their respective campaign
strategies.

—————————————— Footnotes - - - - - - ---------

n6 These included State Representative Paul Moreno, District Judge Edward Marquez,
City Council Member and former County Clerk, Alicia Chacon, and Mrs. Margarita
Blanco, a woman who has campaigned for many candidates in various political races
over the past 30 years.

The Defendants attempted to counter the evidence presented by the
Plaintiffs with respect to voting polarization with the testimony of Dr. William Wachtel,
a statistician with no prior experience in analyzing election results or studying voting
polarization. Dr. Wachtel analyzed the same elections studied by Dr. Brischetto, but used
a different methodology in that he tried to detect the presence or absence of polarization
by studying the votes cast for each candidate separately, rather than grouping all Anglo
candidates and all Mexican-American candidates involved in the same school board race.
Dr. Wachtel's methodology is obviously inferior to that used by Dr. Brischetto, and
would have a tendency to produce distorted results. It is interesting to note, however, that
even Dr. Wachtel's analysis revealed significant voting polarization along ethnic lines. n7
-------------- Footnotes - - - - - - - - -- - - -
n7 Dr. Wachtel found high polarization in the votes cast for 11 of 33 school board
candidates and nine of 21 city council candidates.
------------ End Footnotes- - - - - - - === - - - -

In summary, the Court finds from the evidence that polarization is a well-known and
well-understood phenomenon in all political races in El Paso County, including school
board races, and that the ethnicity of a candidate is one of the most important factors in
determining voter preference.

The Court must next consider the extent to which the present scheme for electing school
board trustees (at large, by place, majority runoff, nonpartisan election) enhances the
opportunity for discrimination against Mexican-Americans. There can be little doubt
from the evidence that the present at large system places Mexican-Americans at a
significant disadvantage in electing candidates to the position of trustee for the El Paso
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Independent School District. The vast size of the district, and its large population, render
it almost impossible for a candidate to rely solely upon a door-to-door or person-to-
person campaign. Traditional forms of political advertising (e.g. billboards, mailings,
news media advertising) are very expensive, and it is difticult for Mexican-Americans,
who generally represent a lower-income group, to raise funds necessary for an adequate
district wide campaign. Furthermore, the lack of access to campaign funds is not
alleviated in school board races by the presence of a political party or even a slating
organization; elections are nonpartisan and there is no slating process in the true meaning
of that term. These disadvantages are greatly enhanced by the other features of the school
district's electoral system, to wit: staggered terms, filing by numbered positions, and
majority runoff. Staggered terms and numbered positions (by place filing) tend to create
head-to-head races and to promote majority-minority confrontation. Regers v. Lodge,
supra, 458 U.S. at 627, 102 S. Ct. at 3280; City of Rome v. United States, 446 U.S. 156,
185 n. 21, 100 S. Ct. 1548, 1566 n. 21, 64 L. Ed. 2d 119 (1980); Jones v. City of
Lubbock, supra. The majority runoff provision has the natural effect of enhancing the
underlying tendency toward ethnic polarization, and gives a great advantage to Anglo
candidates to the detriment of minority candidates. Rogers v. Lodge, supra 458 U.S. at
627, 102 8. Ct. at 3280; Jenes v. City of Lubbock, supra. Taken in combination, the by-
place and majority runoff requirements effectively prevent single shot voting.
Furthermore, the absence of any subdistrict residency requirement has contributed to the
fact that no person residing in any of the South El Paso precincts that have the heaviest
concentration of Mexican-American [*809] residents has ever been elected to the
position of trustee of the El Paso Independent School District. When the present at-large
by-place majority runoff nonpartisan election scheme is considered in conjunction with
the history of official discrimination and the pattern of polarized voting, the conclusion is
inescapable that Mexican-Americans have less opportunity than do other members of the
electorate to participate in the political process and to elect representatives of their choice
to the school board.

The next factor to be considered is whether there is a candidate-slating process in
connection with school board elections, and, if so, whether Mexican-Americans have
been denied access to the slating process. The Court finds from the evidence that no
slating process exists. A good illustration of the kind of "slating process" meant by
Congress is found in Velasquez v. City of Abilene, Texas, supra, in which the Court of
Appeals describes the organization known as Citizens for Better Government. This
organization is identified as "a white-Anglo-dominated slating organization which
exercises nearly complete control over Abilene's city politics through its endorsement and
support of candidates." Velasquez v. City of Abilene, Texas, supra at 1019. Nothing even
remotely resembling the Citizens for Better Government exists with respect to school
board elections in the El Paso Independent School District. In fact, the evidence does not
indicate the existence of any slating organization, effective or ineffective, in connection
with school board elections.

The Plaintiffs argue that an informal slating process exists in the sense that vacancies

which occur on the board of trustees between elections are filled by vote of the remaining
incumbent trustees, and the persons so appointed then run for election as incumbents.
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Whatever this procedure may be called, however, it stretches the English language
beyond its limits to call it a "slating process." By the same token, it is not a slating
process for an incumbent trustee to contact his friends and to encourage them to run for
vacancies on the school board. Finally, if either of these procedures could be termed a
slating process, the evidence is clear that the process is open to Mexican-Americans as
well as to Anglos. This fact may be illustrated by two specific examples: (1) Arturo
Aguirre testified that he was appointed to fill an unexpired term and ran for election the
following year as an incumbent; and (2) Javier Montes testified that he was contacted by
Elman Chapa, a friend from the Bowie High School Alumni Association, and encouraged
to run for a vacant position in 1970. To make a long story short, the evidence simply does
not support the Plaintiffs' half-hearted claim of the existence of a slating process, and, if
there is a slating process, it is obviously open to Mexican-Americans. n8
—————————————— Footnotes - - - - - - - --------

n8 In a brief filed after the trial's conclusion, the Plaintiffs attempt to bolster their claim
as to the existence of a slating process by quoting from deposition testimony not offered
in evidence (Plaintiffs' posttrial brief, pp. 15-17). The proposition that the Court may not
consider any evidence that is outside the record would seem to require no further
elaboration.

The Court must next consider the extent to which Mexican-Americans within the El Paso
Independent School District bear the effects of discrimination in the areas of education,
employment and health, which hinders their ability to participate effectively in the
political process. There can be no question that in past years there was discrimination
against Mexican-Americans in the areas of employment and education. n9 Past
discrimination in these areas is partly responsible for the findings made earlier in this
opinion to the effect that Mexican-Americans historically occupy a lower economic
status, that many are not proficient in the English language, and that Mexican-Americans
tend to register and to vote in lesser numbers than their Anglo counterparts. The trial
record is insufficient to [*810] permit the Court to make findings over and above these
generalizations, For example, there is no evidence of any present discrimination against
Mexican-Americans in the field of education. On the contrary, the El Paso Independent
School District is doing an admirable job, considering its limited financial resources, of
furnishing a quality education to all students within the school district, 70 percent of
whom are Mexican-American. Furthermore, although there was testimony concerning
unusually high rates of unemployment in the areas of South El Paso which have the
highest concentration of Mexican-American population, the record fails to show how
many of those affected by unemployment are recent immigrants or resident aliens as
opposed to citizens. The evidence also fails to show how many residents of South El Paso
were educated (or not educated) in Mexico rather than in the United States.
-------------- Footnotes - - === ---=------

n9 No evidence was presented which would indicate discrimination against Mexican-
Americans in the area of health. Plaintiffs apparently make no contentions along those
lines.
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The next factor to be considered is whether political campaigns for the office of
trustee have been characterized by overt or subtle racial appeals. Mrs. Maxine
Silva, a candidate for trustee in the 1948 school board election, testified that
during her campaign she received telephone calls in which she was accused of
being a "wet-back," and subjected to other ethnic slurs. The Court accepts the
testimony of Mrs. Silva, and finds it to be quite credible. It was her further
testimony, however, that times have changed, and that the same atmosphere does
not exist today. In fact, Mrs. Silva is again a candidate for trustee in the 1984
school board election. The other evidence offered by the Plaintiffs in this regard is
much less convincing. For example, one Felipe Peralta, testified that he was a
victim of ethnic appeals and slurs as a candidate for trustee in 1970. However, the
winning candidate in that school board race was Javier Montes, a Mexican-
American, who received approximately 3,500 votes to Peralta's 800. The claim is
also made that in the 1972 school board election, two candidates, Jose Pinon, Jr.
and Cleofas Calleros, were defeated on the basis of their ethnicity. What the
testimony as a whole actually reveals, however, is that the news media and the
public identified both candidates with an organization called MECHA, a group of
militant college students that was in the process of conducting demonstrations on
the campus of the University of Texas at El Paso. It must be remembered that
1972 was the year of the Nixon-McGovern landslide, and that being perceived by
the public as a "radical" probably would have occasioned the defeat of any
candidate in any race in any district in the United States in that particular year.
The Court is unable to find in the record any concrete evidence of any "racial
appeals” as such in connection with the campaigns of these two candidates. The
Court is also persuaded by the testimony of another witness for the Plaintiffs,
Judge Edward Marquez, who testified that he had observed every election in El
Paso since 1960, and that the only race in his memory that involved ethnic
appeals was the election of El Paso Community College Trustees in 1976. That
election, of course, had no relation to the El Paso Independent School District.

Finally, the Court must take into consideration the extent to which Mexican-
Americans have been elected to office in the El Paso Independent School District.
The Defendants offered evidence that, since 1950, seven of the 28 trustees, or 25
percent, have been Mexican-Americans. This statistic is somewhat misleading, in
that one of the seven Mexican-Americans, Mr. Emilio Peinado, was appointed to
fill a vacancy on the board in 1960, and resigned in 1963 without having run for
election. Although the percentage of Mexican-Americans that have been elected
to the school board is somewhat less than the percentage of registered voters who
are Mexican-American, the difference is not great enough to be significant in and
of itself. However, it does have a tendency to verify the earlier finding that
Mexican-Americans find it more difficult than Anglos to be elected to the school
board.

Two other factors which have limited relevance, but which the Court may

consider, are whether there is a lack of responsiveness on the part of school
trustees to the [*811] particularized needs of Mexican-Americans, and whether
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the policy underlying the present at-large election system is tenuous. Taking the
second factor first, the Court finds that the policy is certainly tenuous in light of
the 1977 referendum vote in favor of single-member districts, which presumably
reflects the opinions of the majority of voters within the school district, and the
1983 action of the Texas Legislature in authorizing single-member districts for
school districts the size of the Fl Paso Independent School District. These two
facts combined make it difficult to justify the continuation of the at-large election
system even on the basis of political theory, quite apart from consideration of
minority-voting rights.

With regard to the element of responsiveness, the Plaintiffs make much of a
previous decision styled Alvarado v. EI Paso Independent School District, 426 F.
Supp. 575 (W.D.Tex. 1976), affirmed 593 F.2d 577 (5th Cir. 1979), in which the
Court found that the El Paso Independent School District had discriminated
against Mexican-American students in certain respects. Most of the events
involved in that law suit, however, occurred before 1970, and they are not part of
the present board of trustees. On the contrary, the Court has already found earlier
in this opinion that the El Paso Independent School District is presently doing a
commendable job of furnishing educational services to Mexican-American
students. For example, the El Paso Independent School District was a pioneer in
bilingual education, developing a comprehensive program in the early 1970s
financed entirely with local funds prior to the enactment of any legislation by the
State of Texas. Furthermore, the district has taken affirmative action to recruit
qualified Mexican-American teachers for the school system, and has promoted
those who have shown leadership ability to supervisory positions such as school
principals. Teachers employed by the school district have been encouraged to go
back to college and to obtain master's degrees with specialization in the area of
counseling minority students. The evidence further shows that achievement test
scores recorded by Mexican-American students have improved markedly in the
last few years. Since 45 percent of the districts' 60,000 students come from
families who are classified as "impoverished," the school district carries out the
largest school lunch, breakfast, and milk programs in the State of Texas. Although
these programs are funded with federal funds, the school district must administer
them for the benefit of the students. Finally, a program of the school district that
has particular relevance to this case is the practice of causing high school
principals to be deputized as voting registrars, and emphasizing the registration of
students who become 18 years of age while attending high school. Since two-
thirds of the high school students in the district are Mexican-American, the result
will be the registration of more Mexican-American voters. In summary, the Court
is unable to find any evidence of a present lack of responsiveness by the school
board to the particularized needs of Mexican-Americans.

The Voting Rights Act requires that the totality of the circumstances be
considered in determining whether a particular system of electing public officials
results in the denial to a particular class of citizens of equal opportunity to
participate in the political process and to elect representatives of their choice. In
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the instant case, the present at-large, by-place, majority runoff, nonpartisan
election of school board trustees does tend to deprive Mexican-Americans of an
equal opportunity to elect candidates of their choice. This finding is based
primarily upon the consideration of the first three factors, to wit: (1) historical
discrimination of an official nature that affected the exercise by Mexican-
Americans of their rights to register and vote; (2) the high degree of voter
polarization along ethnic lines in elections conducted by the El Paso Independent
School District; and (3) the extent to which the at-large, by-place, majority runoff,
nonpartisan election procedure enhances the difficulties [*812] faced by a
Mexican-American candidate seeking election to the position of school board
trustee. It is not without significance that, at the present time, and for the last four
years, a school district, of which 70 percent of the students are Mexican-
American,] of which over 50 percent of the residents are Mexican-American, and
of which 43 percent of the registered voters are Mexican-American, has had only
one trustee out of seven who is of Mexican-American descent. Although the other
factors listed by Congress must be considered, and although each has been
considered in this opinion, the Court's findings with respect to the first three
factors in combination inescapably point to a result which violates the Voting
Rights Act as amended in 1982. Therefore, judgment must be entered in favor of
the Plaintiffs, and the Defendants must be ordered to implement single-member
districts in place of the present at-large scheme.”

In a challenge to the 1980 Texas House of Representative redistricting plan
LULAC and other Latino advocacy groups used some of the evidence developed for the
Sierra case to demonstrate to the Department of Justice that the redistricting plan adopted
by the State was retrogressive in El Paso because it did not provide districts with
sufficient Latino population concentration to atford the Latino population an opportunity
to elect candidates of their choice. Latino advocacy groups and Latino voters also
complained that the plan eliminated a Latino majority district in Bexar County, Texas
(San Antonio). As a result the Department of Justice objected to the plan for El Paso and
Bexar Counties and in an enforcement action the United States District Court order
modifications to the plan that lead to the restoration of an additional Latino majority
district in Bexar County and to modifications in the El Paso districts that increase Latino
population concentrations to levels that allow the Latino voters to elect candidates of
their choice. [need citation]

In Arriola v. Harville, 781 F.2d 506 (5" Cir. 1986) Appellant filed suit under the
Voting Rights Act of 1965, 42 U.S.C.S. § 1973c, seeking an injunction to prevent
appellee county judge and Jim Wells County from conducting further elections under a
plan which was rejected by the Justice Department. The district court issued the
injunction.

In LULAC v. Texas, 113 F.3d 53 (5™ Cir. 1997) Appellant citizens' organization
brought action against appellee state under § 5 of the Voting Rights Act (VRA), 42
U.S.C.S. § 1973¢, contending that a Texas supreme court decision on the propriety of a



44

special election when a state court judge resigned constituted a change in state election
laws without obtaining preclearance. The court reversed the dismissal of appellant
citizens' organization's action and remanded for the convening of a three-judge court.
Appellant's claim that appellee state had adopted an election law change was not wholly
insubstantial and could not properly be dismissed by a single judge.

III. Findings of Racial and Ethnic Discrimination By the Department of Justice

The Following are a series of excerpts from findings by the Department of
Justice in Voting Rights Objection Letters. This involves the period 1997 through
2005. All Justice Objection Letters are available on line.

Some of the Objections involve local areas including issues such as
annexation which were determined to be racial. Others are regional or state wide
including adoption of procedures that frustrate the minority electorate—quite
literally preventing the election of appellate judges of their choice. Still others
involve state wide redistricting in 2002 which was drawn by the entirely Republican
State Legislative Redistricting Board. '/

To some it is significant that the first step in Tom Delay’s plan to take over
the Texas Legislature was found by the Bush Department of Justice to pack and
crack minority voters into districts which appeared intentionally to dilute minorit;f
voting power and frustrate opportunities to elect representatives of their choice. “/

!/ Section 5 of the Voting Rights Act of 1965 (as amended) 42. U.S.C. Sec. 1973
¢ et seq. requires that all electoral jurisdictions in Texas and all or parts of several other
states with a vivid history of racial and ethnic discrimination prove that changes in
election procedures are not intended to or have the effect of further minority
discrimination before enforcing ths changes. This proofis usually made in an
administrative action handled by the Voting Section of the Civil Rights Division of the
Department of Justice. However, all jurisdictions have an alternative of filing a
declaratory judgment action in the District Court for the District of Columbia. When a
jurisdiction is unable to convince the Department of Justice that the election change does
not discriminate a “so called” Objection Letter is sent to the jurisdiction. These
“Letters” are findings of fact and applications of law. All of the letters interposed since
January 1, 1997 are available on the world wide webb. This document edits and excerpts
some of those letters but the full letters can be found at:
http://www.usdoj.gov/crt/voting/sec_5/obj activ.htm.

*/ Lest it appear that there good Democrats and Bad Republicans in the process, it
is important to point out that similar objections and litigation against Democratic
dominated redistricting in the 1970s through the late 1990s was likewise found to dilute
minority voting strength. The sad truth is that there is no party which has not
discriminated when given the chance. This is perhaps the best argument for the need to
continue Section 5 coverage. There is not a significant difference in the effect/affect of
the process in 1970s which convinced Congress to cover Texas and the partisan/racial
debauch which marked the 2005 redistricting.
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Section 5 speaks truth to power. In some cases the speech is more pointed in others
but the rule of law that each person’s vote should have the same is established by
Section 5. Until states such as Texas can demonstrate some recovery from the
illness of racial prejudice in the election process removal of Section S would just
open up the process to the same old crowd which has so sadly dominated Texas.

Baytown, Harris County Texas

Annexations were one of the primary problems we complained about in 1974,
which convinced Congree that

An attempt to dilute minority voters at basis of decision to annex a heavily

Anglo area but not to annex a nearby minority community.

March 17, 1997

Randall B. Strong, Esq.
503 Ward Road
Baytown, Texas 77520

Dear Mr. Strong:

This refers to two annexations (Ordinance Nos. 95-13 and 95-33) to the City of Webster
in Harris County, Texas, submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act, 42 U.S.C. 1973¢c. We received your response to our May 3, 1996,
request for additional information on January 15 and March 11, 1997; supplemental
information was received on March 5, 1997,

[matter omitted]

We have considered carefully the information you have provided, as well as Census data,
and comments and information from other interested parties. According to the 1990
Census, Hispanic residents constitute 19 percent and black residents constitute 5 percent
of the city's total population, and 17 and 4 percent, respectively, of the voting age
population. The annexation in Ordinance No. 95-33 adds approximately 1,162 persons to
the city's total population, all of whom appear to be white. Thus, the proposed annexation
will reduce the city's Hispanic proportion to 15.0 percent and the black proportion to 4.2
percent of the total population.

Our analysis indicates that there is a residential area adjacent to the city limits that if
annexed, would have lessened the impact of annexing the all-white area included in
Ordinance No. 95-33. This area is to the northeast of the city and is located within Census
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Block 101B of Tract 037304. This block has a significant minority population
percentage: Hispanic persons constitute 39 percent and black residents constitute 7
percent of the total population. According to information provided by the city, the
annexation of Block 101B alone would have increased the city's Hispanic population to
20.2 percent and the black population to 5.3 percent of the total.

The city has offered several reasons for its refusal to annex Block 101B. First, it alleges
that it was unaware that Block 101B had a significant minority population at the time it
was considering its 1995 annexations and that its racial/ethnic composition did not play a
role in the city's annexation decisions. OQur analysis, however, revealed that during the
annexation process, the Hispanic councilmember and another leader of the Hispanic
community opposed the annexation contained in Ordinance No. 95-33 indicating that if
the city was going to annex the all-white residential property in Ordinance No. 95-33, it
should also annex the residential property contained in Block 101B. They requested city
officials at a planning and zoning meeting and at council meetings to consider annexing
Block 101B, but their requests were refused.

Although there is some dispute regarding whether the city manager, who is central in
deciding which areas will be considered for annexation into the city, actually stated that
the reason Block 101B would not be annexed was because of its ethnic composition,
conversations between the city manager and at least two city councilmembers tend to
corroborate that this was indeed the city manager's view. Given the role of the city
manager in the city's annexation process, and the concerns expressed to city officials by
representatives of the minority community regarding the city's failure to include Block
L01B in the annexation, the city's assertions that it was unaware of the racial/ethnic
make-up of Block 101B at the time of the 1995 annexation is at best disingenuous.

Second, the city argues that Block 101B could not be annexed because it is in a track of
land that straddles the extraterritorial jurisdiction ("ETJ") of the city. Our analysis
revealed that Block 101B is clearly within the city's ETJ line and that the city's failure to
annex the area could not be explained satisfactorily on this basis.

Third, the city claims that the population from Block 101B would place a strain on city
services that would be too great for the city to absorb, and that unlike the area annexed by
Ordinance No. 95-33, Block 101B would not generate enough revenue to cover the cost
of extending services thereto. The city maintains that an important consideration in
determining whether to annex a particular parcel of land is the city's assessment that the
revenues generated from the area will offset the cost of providing municipal services to it.
With regard to Ordinance No. 95-33 and Block 101B, however, no specific data or
precise information regarding anticipated revenues or costs for municipal services was
provided by the city in support of its position. Information we obtained from city officials
and municipal records indicates that the cost of providing services to Block 101B would
not be any more, and might even be less, than the cost of providing services to the area
annexed by Ordinance No. 95-33.
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Fourth, the city also alleges that annexing the area included in Ordinance No. 95-33
would serve to clarify the city's northern boundaries between it and the City of Houston
by creating an easily distinguishable boundary. Information contained in city documents
and provided by city ofticials clearly indicates that annexing Block 101B would have
enabled the city to use a major thoroughfare, El Camino Real, as a continuous, and easily
distinguishable boundary line for the northeastern part of the city. The failure to include
Block 101B leaves the city with an irregular boundary in the north.

Finally, the city suggests that the area contained in Ordinance Nos. 95-13 and 95-33 were
more desirable than Block 101B because of their profitability. Although our investigation
indicates that it is likely that the area annexed by Ordinance No. 95-33 will generate more
revenue than Block 101B, no information has been presented by the city to suggest that
annexing Block 101B would create a deficit in the city's budget because Block 101B has
an insufficient tax base to cover the cost of the additional services it will need. Moreover,
even though it appears that the area annexed by Ordinance No. 95-33 has the ability
and/or the potential to provide the city with greater revenues than Block 101B, the fact
that the other area the city annexed in 1995 is vacant and will generate no revenue unless
and until it is developed suggests that generating revenue could not have been the city's
only motivation in deciding not to annex Block 101B. In fact, as stated above, with
regard to the annexation of areas other than Block 101B, the city seems most concerned
that the revenues generated by the property simply offset the cost of providing municipal
services to it.

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of
showing that a submitted change has neither a discriminatory purpose nor a
discriminatory effect. See Georgia v. United States, 411 U.S. 526 (1973); see also the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52). To demonstrate the
absence of a discriminatory purpose with respect to an annexation, a jurisdiction must
demonstrate that the revision of municipal boundary lines to "includ[e] certain voters
within the city [while] leaving others outside," was not based, even in part, on race.
Perkins v. Matthews, 400 U.S. 379, 388 (1971). See also City of Pleasant Grove v.
United States, 479 U.S. 462 (1987).

The following facts weigh heavily here in our assessment regarding whether the city's
burden has been met: (1) the city failed to annex an area with a significant minority
population, while it was simultaneously annexing an all-white area that when added to
the city's population will reduce the minority proportion; (2) the city deviated from what
appears to be its primary annexation consideration in deciding not to annex Block 101B
(i.e., that the cost of providing municipal services not be outweighed by the revenues
anticipated from the annexation); (3) the city failed to achieve its purported objective of
establishing an easily distinguishable boundary in the north in undertaking the annexation
in Ordinance No. 95-33. This objective would have been more fully realized, however,
had Block 101B been annexed; and (4) the city in the decision-making process appears to
have been apprised by representatives of the minority community of their concerns about
excluding from the city the population that resides in Block 101B, but, contrary to these

(98]
A
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concerns, voted in favor of annexing only the all-white area included in Ordinance No.
95-33.

Additionally, the information available to us suggests that the city's agent in determining
which areas were eligible for annexation consideration refused to consider Block 101B
for annexation because of the racial/ethnic background of the persons who reside in the
area. Thus, significant questions persist regarding a lack of even-handedness in the city's
application of its annexation policy and the city's annexation choices appear to have been
tainted, it only in part, by an invidious racial purpose. See Village of Arlington Heights v.
Metropolitan Housing Development Corp., 429 U.S. 252, 265-66 (1977); Busbee v.
Smith, 549 F. Supp. 494, 516-17 (D.D.C. 1982), aff'd, 459 U.S. 1166 (1983); City of
Rome v. United States, 446 U.S. 156, 172 (1980). An annexation or any other voting
change adopted for racial reasons, however, can have no legal effect under Section 5.
City of Richmond v. United States, 422 U.S. at 378.

In light of the considerations discussed above, I cannot conclude, as I must under the
Voting Rights Act, that your burden under Section 5 has been sustained in this instance.
Therefore, on behalf of the Attorney General, I must object to the annexation contained in
Ordinance No. 95-33. We note under Section 5 you have the right to seek a declaratory
judgment from the United States District Court for the District of Columbia that the
proposed change has neither the purpose nor will have the effect of denying or abridging
the right to vote on account of race, color, or membership in a language minority group.
In addition, you may request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the District of Columbia
Court is obtained, the objection by the Attorney General remains in effect and the
annexation continues to be legally unenforceable. Clark v. Roemer, 500 U.S. 646 (1991),
28 CFR.51.10,51.11, 51.45, and 51.48(c) and (d).

A Change in the Procedure of replacing Appellate Justices who have left the
bench usually as a result of death or resignation. In a letter sent to Alberto
Gonzales then Texas Secretary of state and now U.S. Attorney General:

“Instead of seeking input from Hispanic voters with regard to
potential judicial appointees, the governor [George W. Bush] selected
an Anglo appointee who had been rejected by the majority of the
voters in that district in an earlier election in favor of a Hispanic
candidate. Had the vacancy been filled by election, rather than by
gubernatorial appointment, Hispanic voters in the fourth court of
appeals district would have had an opportunity to elect a candidate of
choice rather than having a judge for the past two years appointed to
that seat who was not their choice. Thus, the Angelini appointment is
illustrative of the effect the proposed change may have on the
participation opportunities of Hispanic voters.”
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September 29, 1998

The Honorable Alberto R. Gonzales
Secretary of State

Elections Division

P.O. Box 120060

Austin, Texas 78711-2060

Dear Mr. Secretary:

This refers to the change in the procedures for filling certain vacancies in judicial offices
from election to appointment in the State of Texas, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1973¢c. We received your
response to our June 1, 1998, request for additional information on July 31, 1998.
Supplemental information was received on August 3 and 27, 1998.

According to the 1990 Census, the State of Texas has a total population of 16,986,510
persons, of whom 25.6 percent are Hispanic and 11.6 percent are black. The Hispanic
share of the voting age population is 22.4 percent and the black share of the voting age
population is 11.0 percent. The state has fourteen court of appeals districts, three (4th,
8th, and 13th) of which have majority Hispanic population percentages (55, 56, and 63
percent Hispanic, respectively). There are no majority black court of appeals districts.
Sixty eight of the state's 396 district courts are majority minority districts; of these, thirty-
seven district courts have majority Hispanic voting age population percentages, but none
have majority black voting age population percentages.

Our analysis indicates that under the proposed change, it is unlikely that judicial
vacancies in districts with significant Hispanic voting age and/or registered voter
populations will be filled in a manner that reflects the preferences of Hispanic voters
commensurate with the opportunity available to those voters if the vacancy was filled by
election. The governor is elected at large, by a statewide electorate in which Hispanic
voters are a minority. Because the governor's constituency is substantially different than
that in districts with significant Hispanic population percentages and because voting in
Texas often is polarized along racial lines, voters in these districts will not have an
opportunity to participate in the selection of judges under the new system similar to the
opportunity they have under the current system. Moreover, there does not appear to be
any mechanism or safeguard built into the judicial appointment process to allow for input
from Hispanic voters, or a consistent procedure for soliciting the minority community's
views with regard to potential judicial candidates.



50

The judicial appointment made to the fourth court of appeals district pursuant to the
Hardberger decision fully demonstrates the impact of the proposed procedure on
Hispanic participation opportunities. Instead of seeking input from Hispanic voters with
regard to potential judicial appointees, the governor selected an Anglo appointee who had
been rejected by the majority of the voters in that district in an earlier election in favor of
a Hispanic candidate. Had the vacancy been filled by election, rather than by
gubernatorial appointment, Hispanic voters in the fourth court of appeals district would
have had an opportunity to elect a candidate of choice rather than having a judge for the
past two years appointed to that seat who was not their choice. Thus, the Angelini
appointment is illustrative of the effect the proposed change may have on the
participation opportunities of Hispanic voters.

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of
showing that a submitted change has neither a discriminatory purpose nor a
discriminatory effect. Georgia v. United States, 411 U.S. 526 (1973); Procedures for the
Administration of Section 5, 28 CF.R. 51.52. We recognize that the state supreme court,
faced with the constitutional issues raised in the Hardberger litigation, was required to
render a decision regarding the proper interpretation of state law. The state, however, has
not suggested that it was prevented by the court ruling in the Hardberger litigation from
providing Hispanic voters in the fourth court of appeals district meaningful input into the
appointment process, which might well offset the diminution in electoral opportunity
resulting from the change in vacancy filling procedure. Thus, while the state has met its
burden with regard to purpose, we cannot say that the state has met its burden of showing
that, in these circumstances, the change in vacancy filling procedure from election to
appointment will not "lead to a retrogression in the position of . . . minorities with respect
to their effective exercise of the electoral franchise." Beer v. United States, 425 U.S. 130,
141 (1976).

In light of the considerations discussed above, 1 cannot conclude, as | must under the
Voting Rights Act, that your burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, 1 must object to the change in the procedure for filling
prospective judicial vacancies.

A Deannexation in Lamesa of an area which would have contained significant latino
residents.

July 16, 1999

Mr. Robert Gorsline
City Secretary

601 South First Street
Lamesa, Texas 79331
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Dear Mr. Gorsline:

This refers to the deannexation by referendum of property previously annexed under
Ordinance No. 0-06-98, and an annexation (Ordinance No. 0-05-99) for the City of
Lamesa in Dawson County, Texas, submitted to the Attorney General pursuant to Section
5 of the Voting Rights Act, 42 U.S.C. 1973¢. We received your response to our April 5,
1999, request for additional information regarding the deannexation on April 27, 1999,
and your submission of the 1999 annexation on May 20, 1999,

The property that is the subject of the deannexation was annexed in 1998 and received
Section 5 preclearance on December 8, 1998. The owner of the property specifically
sought annexation to obtain the necessary city services and rezoning which would permit
the construction of a 72-unit apartment complex for occupancy by moderate to low
income families. Other assisted housing for the elderly, including housing built by the
same developer, already existed in this area, and had apparently been proposed and built
with little accompanying controversy. We understand that this housing contains few, if
any, minority residents.

According to 1990 Census data, Hispanics and blacks constituted 51 percent of the city's
population. Had it not been for the deannexation by referendum, the area annexed by
Ordinance No. 0-06-98 and its future residents would have become part of City Council
District 6, which, according to the 1990 Census, has by far the lowest percentage of
minority residents (7 percent) in the city. While it is difficult to predict with certainty the
racial and ethnic makeup of the future residents of the proposed housing project, the
income limits for occupancy of this housing, considered in light of existing
socioeconomic characteristics of the population in Lamesa and Dawson County, indicate
that the future residents would more likely reflect the minority percentage of the city as a
whole than the minority percentage of District 6.

[t appears that elected city officials originally welcomed the request for annexation and
the proposed development because of a generally recognized need for additional housing
in the city.

Almost immediately, however, the annexation and the proposed development became the
subject of intense opposition, led principally by residents of District 6. Opponents of the
project appeared at public hearings regarding the annexation and the proposed rezoning
of the property to voice their objections.

Following the city council's approval of the annexation and rezoning ordinances, the
opponents presented sufficient petitions under the city's referendum procedure to force
the council to repeal the ordinances or put them to a citywide vote. At the subsequent
referendum election, the voters repealed the ordinances.
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The minutes of public meetings and hearings and contemporaneous newspaper articles
report on various statements made by the opponents of the project. We have closely
examined this public record of statements made by opponents of the development for
legitimate non-racial arguments why the annexation and the rezoning ordinances should
not be approved. We note that a significant number of opponents' statements were based
on who the proposed occupants would be, and included such terms as "undesirables,"
"HUD people," "Section 8 people," and "criminal activity that could come from this
project." Other opponents stated that they would not oppose the annexation if the
development was for elderly housing instead of low to moderate income housing. To be
sure, there were other asserted grounds for opposition which were not directed at the
prospective tenants (e.g., concerns over flooding or reduced water pressure), but no
information has been provided which indicates that these potential problems could not
have been dealt with effectively by the city or the developer.

After a Federal District Court ordered Galveston to adopt a single member
district plan, the City attempts to modify it so as to reintroduce procedures to
frustrate minority voting rights. One of the concerns that everyone in Texas has is
that if the protections of the Federal Voting Rights Act were removed, jurisdictions
would begin to backslide. This would likely be increasingly true as the minority
population continue to rise and their political fortunes increase.

December 14, 1998

Barbara E. Roberts, Esq.

City Attorney

P.O. Box 779

Galveston, Texas 77553-0779

Dear Ms. Roberts:

This refers to amendments to the city charter that provide for a change in the method of
election for the city council from six single-member districts to four single-member
districts and two at large with numbered posts, a change from a plurality to a majority
vote requirement, redistricting criteria and revised recall procedures for the City of
Galveston in Galveston County, Texas, submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act, 42 U.S.C. 1973¢c. We received your response to our
August 17, 1998, request for additional information on October 15, 1998,
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We have carefully considered the information you provided, as well as Census data, and
information in our files and from other interested parties. According to 1990 Census data,
the city's total population is 28 percent black and 21 percent Hispanic. Under the existing
system, six councilmembers are elected from single-member districts and the mayor is
elected at large. Two of the single-member districts have black population majorities and
have elected black representatives to the city council. This method of election and
districting plan were adopted in settlement of a vote dilution lawsuit filed by minority
residents against the city in Arceneaux v. City of Galveston, No. G-90-221 (S.D. Tex.),
and received preclearance under Section 5 for use on an interim basis on April 29, 1993,
and for use on a permanent basis on January 27, 1994.

Prior to the adoption of a single-member district method of election, the city sought
preclearance for a method of election similar to the plan currently under review. It
provided for the election of four councilmembers from single-member districts, two
councilmembers elected at large by numbered position and the mayor elected at large
with a plurality vote requirement. This 4-2-1 method of election was proposed as a
replacement for the at-large method of election that was the subject of the vote dilution
lawsuit. On December 14, 1992, the Attorney General precleared the use of a plurality
vote requirement, but interposed an objection under Section 5 to the proposed 4-2-1
method of election and to the use of numbered posts for the at- large seats because the
city had not met its burden under Section 5 of demonstrating the absence of a
discriminatory purpose and effect. Our conclusion in this regard was premised upon a
number of factors.

First, our analysis of the at-large system indicated that voting in municipal elections was
racially polarized and that minority-supported candidates had very limited success under
the at-large system. Second, the districting plan that accompanied the 4-2-1 method of
election did not include a single district in which black or Hispanic voters constituted a
majority of the population; instead, the plan included two districts in which black and
Hispanic voters combined constituted a majority. The city failed, however, to provide
evidence of cohesion between black and Hispanic voters in municipal elections,
rendering it doubtful that either minority group under this plan would elect a candidate of
choice to a council seat. Third, the city maintained its preference for the 4-2-1 plan over
the opposition of the minority community and the Arceneaux plaintiffs, who favored the
adoption of a six single-member district plan with two districts in which black voters
would constitute a majority of the population. Fourth, the city chose to maintain two at-
large positions on the city council, in addition to the mayoral seat, and to add numbered
posts. Given the existence of racially polarized voting in municipal elections, we
concluded that these features of the proposed electoral system would limit the ability
of minority voters to elect their candidates of choice to the city council. Finally, given
all of the circumstances described above, we determined that the city had not provided
legitimate, nonracial justifications for its choices regarding the 4-2-1 method of
election and its adoption of numbered posts. It is against this backdrop that we must
view the city's current request for preclearance of the 4-2-1 plan, with numbered
posts, as well as the proposed return to the use of a majority vote requirement.
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In light of the Attorney General's prior objection to virtually identical voting changes,
and the requirement of Section 5 that the submitting authority carries the burden of
demonstrating that proposed voting changes are free of discriminatory purpose and effect
-- see 28 CF R. 51.52(a) -- we have examined the information provided to determine
whether new factual or legal circumstances exist which would lead to the conclusion that
voting changes that did not satisfy the nondiscrimination requirement of Section 5 in
1992 will satisty the same requirement under Section 5 today. Central to our
consideration of this issue is the presence today in the City of Galveston of a method of
election which fairly reflects minority voting strength, a circumstance which did not exist
when the 1992 objection was interposed.

Our examination of city election returns since 1991 indicates that racial bloc voting
continues to play a significant role in city elections. This year's mayoral election in
which the Hispanic candidate was successful appears to have been an instance where
Hispanic and black voters did vote together, along with a number of Anglo crossover
voters. However, this cohesion between minority voters appears to have been a departure
from the norm, as evidenced by the results in other recent elections. Of particular note is
the fact that the proposed majority vote requirement, had it been in effect in this year's
election, could well have changed the outcome of the mayoral race since the majority of
the votes cast were for candidates favored by the Anglo voting majority. We find it
significant that the city has provided no information or analysis in support of the
proposed changes regarding racial bloc voting or cohesiveness between black and
Hispanic voters, factors which were critical in our 1992 examination of the 4-2-1 method
of election and which are no less important today.

While the city council has not yet adopted a redistricting plan for the proposed method of
election, we understand that three alternative plans were developed by an appointed
redistricting committee and they are currently before the council. We understand that all
three plans are based on 1990 Census data and that this data continues to be the most
accurate available information on the city's demographics. As was the case in 1992, we
are informed that none of these plans provide for a single-member district in which
Hispanic persons constitute a majority of the population or more than one district in
which black persons constitute a majority. If this information is correct, it would appear
to confirm that the proposed method of election, under current circumstances, cannot
produce an electoral system that recognizes minority voting strength as fairly as does the
current system. Therefore, the proposed 4-2-1 method of election with numbered
posts for the two at-large seats and a majority vote requirement would lead to a
retrogression in minority voting strength prohibited by Section 5. See Beer v. United
States, 425 U.S. 130, 141 (1976)("the purpose of . 5 has always been to insure that no
voting-procedure changes would be made that would lead to a retrogression in the
position of racial minorities with respect to their effective exercise of the electoral
franchise"); 28 CF.R. 51.54.

We have considered the impact of the proposed redistricting criteria on the city's ability

in the future to draw districts that fairly recognize minority voting strength. Qur analysis
has been hampered by the lack of information from the city regarding these criteria and
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how they are to be interpreted and applied. For reasons that the city does not explain,
these criteria place what appear to be significant restrictions on the ability of the city to
draw racially fair redistricting plans. The criteria specify that city districts be drawn from
north to south and that districts "be as equal as possible with only minor variations
depending upon the streets selected for district boundaries." The latter criterion appears to
be significantly more exacting than the plus or minus 10 percent deviation standard
approved by the federal courts for local jurisdictions to satisfy the one person, one vote
requirement of the Constitution. If we understand these criteria correctly, had they been
in effect in 1993 they would not have permitted the existing districts to be drawn, and
their future application could hamper the ability of the city to draw nonretrogressive
redistricting plans in compliance with Section 5.

Although city officials and members of the charter review committee established in 1997
presumably were aware of the prior history of litigation under the Voting Rights Act and
the Attorney General's 1992 objection, the information provided by the city in support of
its application for preclearance of the instant changes contains remarkably little
acknowledgment of these past events or their relevance to our review under Section 5 of
the city's preclearance request. For example, the city council, which appointed the charter
review committee, apparently provided little direction to the committee regarding factors
that should be considered in proposing changes that would affect voting, such as whether
its proposals complied with Section 2 of the Voting Rights Act, 42 U.S.C. 1973, and
satisfied the nonretrogression standard of Section 5. In response to a specific inquiry on
this subject, you informed us simply that ""the Charter Review Committee did not
discuss in depth the Attorney General's 1992 objection.”" These facts, viewed in light
of the position adopted by the council before the committee began its work that it
would put before the voters any proposed charter change approved by a majority of
the committee, support an inference that the council gave very little independent
consideration to the serious voting rights issues implicated by the charter
committee's work and the potential impact of its efforts on the political participation
opportunities of minority voters.

A change from at-large elections in the Sealey ISD allowing “so called” single shot
voting to a system which prevents it altogether.
June 5, 2000

David Méndez, Esq.
Bickerstaff, Heath, Smiley, Pollan, Kever & McDaniel */

%/ This firm traditionally represented the State of Texas and many of its political
subdivisions including Houston from suits by Hispanics and African Americans. The
McDaniel in the firm name is Myra McDaniel (an oil and gas attorney from the Midland
Odessa area) who was the first African American Secretary of state. She was appointed
by Democratic Governor Mark White who himself has been the Secretary of State in
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1700 Frost Bank Plaza
816 Congress Avenue
Austin, Texas 78701-2443

Dear Mr. Méndez:

This refers to the adoption of numbered posts for the Sealy Independent School District
in Austin County, Texas, submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act, 42 U.S.C. 1973¢c. We received your response to our February 14,
2000, request for additional information on April 6 and June 1, 2000; supplemental
information from the state was received on June 2, 2000,

We have carefully considered the information you have provided, as well as Census data,
information in our files, and information and comments from other interested parties.
According to the 1990 Census, 12.7 percent of the school district's total population is
black and 15.9 percent is Hispanic. Since 1990, it appears that the school district has
experienced growth in its overall population and in the minority share of its population.
Minority students within the school district at present constitute a significant percentage
of the school district's overall student enrollment (28 percent Hispanic/16 percent black).

Under the existing system, the school district elects its seven-member board of trustees
on an at-large basis to three-year staggered terms of office (3-2-2). Only one minority
representative, an African American, has been elected to the school board in recent times.
After two unsuccessful efforts, this individual succeeded in gaining election when she ran
for office in an election year when three trustee seats were up for election. In that contest
in 1992 she placed last among the three winning candidates, which was also true of her
reelection in 1995, In her two unsuccessful bids for the school board, she, like other
minority candidates, appears to have failed to garner sufficient white voter support to get
elected under the at-large system.

In our view, the available information concerning voting patterns within the school
district is not inconsistent with a pattern of racially polarized voting, although it does
appear that some minority candidates in the school district and other local elections have
received a level of support from white voters, as well as from minority voters, sufficient
to gain election. By and large, however, this level of white voter support appears to have
been reserved for a very small number of minority candidates. Most minority candidates
have been unsuccessful in election contests for at-large seats on the school board, as well
as for other local offices when they face white opposition. Electoral patterns such as
these are typically observed in instances where voting is racially polarized.

The school district now seeks to add to its at-large electoral system a numbered post
requirement that, in effect, will convert each election for a seat on the board into a

Texas in 1975 when the Voting Right Act was extended to cover Texas. In that role he
was the point man in the unsuccessful effort to convince Congress that it was not needed
in Texas. He also was the White in White v, Regester.
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separate election contest. In these separate contests for school board seats, minority-
supported candidates are more likely to be pitted against white incumbents or challengers
in "head-to-head" contests. Where voting is racially polarized, our experience
suggests that minority-supported candidates are more likely to lose because they are
unlikely to garner a majority of the votes in the bid for a single seat. Indeed, it
appears that the school district's sole minority trustee may not have fared well under the
proposed system, given her third place showing in the two successful bids for the board
in which she faced white opposition.

The school district maintains, however, that the proposed numbered post requirement will
not have a negative impact on minority electoral opportunity for at least three reasons.
First, the district asserts that voting within the district is not racially polarized and
numbered posts cannot adversely impact minority voters under these circumstances.
Second, the district claims that minority voters will not be harmed by the implementation
of numbered posts because they do not make use of the technique of "single-shot" voting
under the existing system and are too small a share of the voting population to elect on
their own a candidate of choice. Hence, the change to numbered posts could not worsen
their political participation opportunities. Third, the district posits that the addition of
numbered posts will not harm minority voters because under the proposed system, unlike
the existing system, white voters will not be able to utilize the technique of "single-shot"
voting, which denies minority candidates the white votes needed to gain election under
the at-large system.

With regard to the district's first assertion concerning the existence of polarized voting,
we have noted above that based on the information available to us there is evidence of
such a pattern of voting. We have been unable, however, to conduct a more particularized
analysis of the school district's claim in this regard, given, among other things, several
deficiencies in the information that has been provided. For example, election returns by
voting precinct for school district contests in which minority candidates participated were
not provided to us, except for the May 2000 election returns forwarded to us on June 1,
2000. And, the consolidated returns that were provided did not include in several
instances the total number of voters who voted in a particular school district election, all
of which is important information in the analysis of voting behavior. Finally, no
information was provided for elections in which minority candidates participated for
municipal offices other than for the City of Sealy.

In support of its argument regarding the absence of polarized voting, the school district
relies in large part on the following elections involving minority candidates: 1) the
election without opposition of a minority candidate who was first appointed to fill a
vacant constable position in Precinct 4 (this candidate also happens to be the husband of
the minority school board trustee); 2) the third place election and reelection of the
incumbent African-American trustee, who is the only minority to ever serve on the school
board; and 3) the election of a single minority candidate to the five-member city council
for the City of Sealy, despite numerous unsuccessful candidacies of minority candidates
in a city with a combined 1990 minority population share of 38 percent. We are not
persuaded that these limited instances of minority electoral success under the
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circumstances noted above demonstrate the absence of polarized voting within the school
district, given the lack of success generally experienced by minority candidates.

The school district's second claim is that the proposed change will not harm minority-
supported candidates because minority voters do not single-shot vote and, by themselves,
are too small a share of the voting population to control the outcome of an at-large
election. This reasoning, however, does not fully embrace the level of minority electoral
success, albeit limited, that has been achieved to date within the school district. While it
does appear that under the existing at-large, staggered term election system there are
limited opportunities for the effective use of single-shot voting, a candidate apparently
preferred by the minority community has gained election to the school board with
significant crossover from white voters. This minority candidate ran successfully only in
years in which there were three seats up for election and, even then, placed last among
the winning candidates when there was white opposition. As noted earlier, it is
questionable whether this minority candidate, the incumbent African-American trustee,
could continue under the proposed system to be elected to the school board because she
would have to place first in contests in which there was white opposition.

Finally, as we understand it, the school district's third claim is that the proposed change
may actually benefit minority voters by ensuring that white voters will not be able to
"single-shot" vote for a white candidate and thereby deny minority candidates the white
votes they need in order to win election. Our experience analysing the impact of electoral
devices such as the proposed numbered posts requirement does not support this
conclusion, It is true that the implementation of numbered posts will prevent any use of
the technique of "single-shot" voting. In our experience, however, "single-shot" voting is
generally utilized by minority voters to boost the effect of their support for a preferred
candidate in multi-seat, at-large election contests where voting is racially polarized,
rather than by white voters who are a majority of the electorate; no information provided
to us during our review of the instant submission would require a different conclusion.
Implicit in this claim by the school district, however, is the view that when white voters
limit their vote to a single candidate, they are more likely to choose a white rather than a
minority candidate. This observation is consistent with our experience and adds to the
evidence indicating that in single-seat contests for the school board, minority-supported
candidates are unlikely to place first ahead of white candidates, and, indeed, are in a
worse position than under the existing at-large system to elect candidates of their choice.

Under these circumstances, I am unable to conclude as I must under Section 5 that the
school district has met its burden of demonstrating that the submitted change has neither
a discriminatory purpose nor a discriminatory effect. Georgia v. United States, 411 U.S.
526 (1973), see also the Procedures for the Administration of Section 5 (28 C.FR.
51.52). Therefore, on behalf of the Attorney General, I must object to the addition of
numbered posts for the Sealy Independent School District.
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A change from single member district elections in Haskell, Knox and
Throckmorton Counties. After minority organizations were successful in forcing a
School district into single member districts, it turns around and attempts to restore
at large elections.

September 24, 2001

Cheryl T. Mehl, Esq.
Schwartz & Fichelbaum
800 Brazos Street

Suite 870

Austin, Texas 78701

This refers to the change in the method of election from single-member districts to an at-
large system employing cumulative voting, its implementation schedule, and the
subsequent revision of the implementation schedule as subsequently revised for the
Haskell Consolidated Independent School District in Haskell, Knox, and Throckmorton
Counties, Texas, submitted to the Attorney General pursuant to Section 5 of the Voting
Rights Act, 42 U.S.C. 1973¢c. We received your responses to our February 5, 2001,
request for additional information on July 25, and September 5, 6, 7, and 12, 2001.

We have considered carefully the information you have provided, as well as Census data,
and comments and information from other interested parties. According to the 2000
Census, the Haskell Consolidated Independent School District [the district] has a
population of 3,845, of whom 19.7 percent are Hispanic and 3.2 percent are black
persons.

Our analysis of the district's electoral history indicates that under the current method of
election, which utilizes seven single-member districts, Hispanic voters have been able to
elect candidates of their choice to office in at least one district. We note that this election
method resulted from the settlement of federal litigation claiming that the previous
method, an at-large system with staggered terms, violated Section 2 of the Voting Rights
Act. League of United Latin American Citizens, District 5 LULAC v. Haskell
Consolidated Independent School Districts, No. 193-CV-0178(C) (N.D. Tex. Oct. 21,
1994). The school district implemented the single-member district system, which
contained one district with a Hispanic population majority, in 1995.

Under a cumulative voting system, voters are allocated a number of votes equal to the
number of offices that are being contested at that particular election and can assign all of
their votes to one candidate. Thus, a candidate supported by voters who are a minority of
the electorate can win with support from fewer voters than in a traditional at-large
election. A statistical measure, known as the "threshold of exclusion," can determine the
lowest percentage of support from a single group that ensures their candidate will win no
matter what other voters do. This level of support is 33 percent in a two-seat race and 25
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percent in a three-seat race. Thus, for Hispanic voters to elect a candidate of their choice
in a three-seat contest, they must either constitute 25 percent of the electorate or be able
to count on enough non-Hispanic votes to reach that threshold. The school district has
conceded that it will be virtually impossible for minority voters to elect at least one
candidate of their choice under the board's proposed method of election without non-
Hispanic cross-over voting. Accordingly, we have examined the ability of candidates
supported by the Hispanic community to attract non-Hispanic votes in past elections.

Only one Hispanic candidate had been elected to the board of trustees prior to the
implementation of single-member districts in 1995. From 1981 to 1994, there were five
attempts by four Hispanic candidates to win a seat on the school board. Based on the
information provided by the district, in only one instance has a Hispanic candidate's vote
total exceeded the threshold of exclusion. In the 1993 contest for Place 1, a Hispanic
candidate's vote total exceeded the threshold by only 0.8 percentage points. Accordingly,
based on the information available, it appears that candidates favored by the Hispanic
community have not consistently received significant non-Hispanic cross-over voting,
much less at the levels claimed by the district.

Given the demographics of the school district and apparent voting patterns within it, the
jurisdiction has not carried its burden that the proposed change will not significantly
reduce the ability of minority voters to elect candidates of their choice to the school
board.

We have also examined the reasons proffered by the district in support of the change,
such as allegedly low voter turnout during the time that it utilized single-member districts
as compared to purportedly higher turnout under the at-large system. An analysis of past
voter turnout information does not support the board's position. For example, in May
2001, the board claims that less than one percent of the registered voters in District 1 cast
a ballot. A closer examination indicates that the candidate for that position was
unopposed and the election would have been cancelled, with the candidate being sworn
into office, had there not been another office on the ballot being contested.

Moreover, in both the Section 5 submission and at the February 10, 2000, public hearing,
school board officials claimed that voter turnout was higher in at-large elections. The
district cited the 1993 election, calculating that 1,465 persons voted, a 64.5 percent
turnout rate, and, the 1994 election in which 1,863 persons, or 73 percent of the
registered voters voted, as evidence of the need to return to at-large elections. This
assertion does not withstand close scrutiny. In both of these elections, two numbered
posts were up for election and a voter could vote for both posts. According to the 1993
election returns, there were 730 votes for Place I candidates and 735 votes for Place I
candidates for a total of 1,465. The 1994 figure of 1,863 is the result of similar
calculation. The only way to arrive at the district's numbers is to assume that every voter
who cast a ballot for one post chose not to vote for the second office. We do not believe
that such an assumption is warranted here.
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Under Section 5 of the Voting Rights Act, the submitting authority has the burden of
showing that a submitted change has neither a discriminatory purpose nor a
discriminatory effect. Georgia v. United States, 411 U.S. 526 (1973), see also the
Procedures for the Administration of Section 5, 28 C.F.R. 51.52. In light of the
considerations discussed above, I cannot conclude that your burden has been sustained in
this instance. Therefore, on behalf of the Attorney General, I must object to the change to
cumulative voting with staggered terms.

In its request for preclearance, the district notes that if, in fact, the change is
retrogressive, individuals in the minority community would be free either to petition the
board to change the method of election or to institute further litigation. This suggestion
ignores the essential purpose of Section 5, which is to ensure that gains achieved by
minority voters not be subverted by retrogressive changes. Accordingly, we can not
accede to the district's request.

The City of Freeport, located on the Texas Gulf Coast also attempts to go back to at-
large elections. Another attempt to frustrate successful Federal Court Action by
minority voters. They just keep on keeping on.

August 12, 2002

Wallace Shaw, Esquire
P.O. Box 3073
Freeport, Texas 77542-1273

Dear Mr. Shaw:

This refers to the procedures for conducting the May 4, 2002, special city charter
amendment election and the change in the method of electing city council members from
districts to at large for the City of Freeport in Brazoria County, Texas, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1973¢c. We
received your responses to our May 14, 2002, request for additional information through
July 31, 2002.

With regard to the special election, the Attorney General does not interpose any objection
to the specified change. However, we note that Section 5 expressly provides that the
failure of the Attorney General to object does not bar subsequent litigation to enjoin the
enforcement of the change. See the Procedures for the Administration of Section 5 (28
CFR. 51.41)

As to the change to at-large elections with numbered positions, we have carefully

considered the information you have provided, as well as census data, comments and
information from other interested parties, and other information, including the city's
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previous submission of the adoption of the current districting system for the election of
council members. Based on our analysis of the information you have provided, on
behalf of the Attorney General, I am compelled to object to the submitted change in the
method of election.

According to the 2000 Census, the city has a total population of 12,708, of whom 6,614
(52.0 percent) are Hispanic and 1,696 (13.3 percent) are black persons. Hispanic
residents comprise 47.3 percent, and black residents 12.3 percent, of the city's voting age
population. Approximately 29 percent of the city's registered voters are Spanish-
surnamed individuals.

Until 1992, the city elected its four-member council on an at-large basis. In that
year it began to use the single-member district system, which it had adopted as part
of a settlement of voting rights litigation challenging the at-large system. Under the
subsequent single-member district method of election, minority voters have demonstrated
the ability to elect candidates of choice in at least two districts, Wards A and D. The city
now proposes to reinstitute the at-large method of election. Qur analysis shows that the
change will have a retrogressive effect on the ability of minority voters to elect a
candidate of their choice.

Elections in the city are marked by a pattern of racially polarized voting. Under the
city's previous use of at-large elections, no Hispanic-preferred candidates were successful
until 1990. In that election, one such candidate narrowly won office when several Anglo-
supported candidates split the vote. In contrast, a Hispanic-preferred candidate won over
significant Anglo opposition in 1992 in the first election held under the single-member
district system. Since then, three other minority-preferred candidates have been
successful in their wards. However, minority voters remain unable to elect their
candidates of choice in municipal at-large elections. Thus, a return to an electoral
system where all council offices are elected on an at-large basis will result in a
retrogression in their ability to exercise the electoral franchise that they enjoy currently.
A voting change has a discriminatory effect if it will lead to a retrogression in the
position of members of a racial or language minority group (i.e., will make members of
such a group worse off than they had been before the change) with respect to their
opportunity to exercise the electoral franchise effectively. Reno v. Bossier Parish School
Board, 528 U.S. 320, 328 (2000); Beer v. United States, 425 U.S. 130, 140-42 (1976).

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of
showing that a submitted change has neither a discriminatory purpose nor a
discriminatory effect. Georgia v. United States, 411 U.S. 526 (1973), see also the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52). In light of the
considerations discussed above, I cannot conclude that your burden has been sustained in
this instance. Therefore, on behalf of the Attorney General, I must object to the change
in the method of election.

50



63

The 2001 Redistricting of the Texas House of Representatives has the effect
of making it more difficult for Racial and Ethnic minorities to elect the
representatives of their choice just as the State’s redistricting plans in 1991, 1981,
1971 and 1961 have done. To coin a phrase: “Foolish consistency remains the
hobgoblem of racially polarized minds.”

The significance of this is not to be ignored. The growth in Texas from 1990
through 2000 was largely Hispanic. Yet the new districting plan would not have
produced more districts in which minority voters could elect the candidates of their
choice but have reduced those districts by three (3).

Disappearing minority elected officials in a trick of redistricting magic--
Houdini could have not done better. Except this is not illusion, it is racial
gerrymandering as it has historically been played in Texas.

November 16, 2001

The Honorable Geoffrey Connor
Acting Secretary of State

P.O. Box 12060

Austin, Texas 78711-2060

Dear Secretary Connor:

This refers to the 2001 redistricting plan for the Texas House of Representatives,
submitted to the Attorney General pursuant to Section 5 of the Voting Rights Act, 42
U.S.C. 1973¢. We received your submission on August 17, 2001; supplemental
information was received through October 12, 2001.

We have considered carefully the information you have provided, as well as census data,
comments and information from other interested parties, and other information. As
discussed further below, I cannot conclude that the State's burden under Section 5 has
been sustained in this instance. Therefore, on behalf of the Attorney General, I must
object to the 2001 redistricting plan for the Texas House of Representatives.

The 2000 Census indicates that the State has a total population of 20,851,820, of whom

L 1.5 percent are African American and 31.9 percent are Hispanic. The State's voting age
population (VAP) is 14,965,061, of whom 10.9 percent are African American and 28.6
percent are Hispanic. One of the most significant changes to the State's demography has
been the increase in the Hispanic population. Between 1990 and 2000, the Hispanic share
of the State's population increased from 26 to 31.9 percent. Statewide, African American
population remained stable.
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Under the Voting Rights Act, a jurisdiction seeking to implement a proposed change
affecting voting, such as a redistricting plan, must establish that, in comparison with the
status quo, the change does not "lead to a retrogression" in the position of minority voters
with respect to the "effective exercise of the electoral franchise." See Beer v. United
States, 425 U.S. 130, 141 (1976). In addition, the jurisdiction must establish that the
change was not adopted with an intent to retrogress. Reno v. Bossier Parish School
Board, 528 U.S. 320, 340 (2000). Finally, the submitting authority has the burden of
demonstrating that the proposed change has neither the prohibited purpose nor effect. Id.
at 328; see also Procedures for the Administration of Section 5 (28 C.F.R. 51.52).

The constitutional requirement of one-person, one-vote mandated that the State
reapportion the house districts in light of the population growth since the last decennial
census. We note that the redistricting plan submitted by the State was passed by the
Legislative Redistricting Board (LRB), which had assumed reapportionment
responsibility under Article III of the Texas Constitution after the State legislature was
unable to enact a redistricting plan.

The LRB held a series of meetings and hearings, culminating with a meeting on July 24,
2001, at which it considered new plans submitted by LRB members. The LRB adopted
three amendments making substantive changes to the plan then under consideration.
These amendments consisted of approximately 14 discrete changes.

The Texas House of Representatives consists of 150 members elected from single-
member districts to two-year terms. Under the existing plan, there are 57 districts that are
combined majority minority in total population, and 53 are combined majority minority
in voting age population. With regard to those with a majority minority voting age
population, 31 districts have a majority Hispanic voting age population, seven have a
majority black voting age population, and the remaining 15 districts have a combined
minority majority voting age population. There are 27 districts where a majority of the
registered voters have a Spanish surname.

Aninitial issue arises as to the appropriate standard for determining whether a district is
one in which Hispanic voters can elect a candidate of choice. The State of Texas has
provided, and accepted as a relevant consideration, Spanish-surnamed registered voter
data as well as election return information and voting age population data from the
census. We agree with the State's assessment, although we also consider comments from
local individuals familiar with the area, historical election analysis, analysis of local
housing trends, and other information intended to create an accurate picture of citizenship
concerns. Campos v. Houston, 113 F.3d 544, 548 (5th Cir. 1997).

Our examination of the State's plan indicates that it will lead to a prohibited retrogression
in the position of minorities with respect to their eftective exercise of the electoral
franchise by causing a net loss of three districts in which the minority community would
have had the opportunity to elect its candidate of choice. Although there is an increase in
the number of districts in which Hispanics are a majority of the voting age population, the
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number of districts in which the level of Spanish surnamed registration (SSRV) is more
than 50 percent decreases by two as compared to the benchmark plan. Moreover, we note
that in two additional districts SSRV has been reduced to the extent that the minority
population in those districts can no longer elect a candidate of choice. In the State's plan
these four reductions are only offset by the addition of a single new majority minority
district - District 80 - leaving a net loss of three.

As described more fully below, when coupled with an analysis of election returns and
other factors, we conclude that minority voting strength has been unnecessarily reduced
in Bexar County, South Texas, and West Texas. Because retrogression is assessed on a
state-wide basis, the State may remedy this impermissible retrogression either by
restoring three districts from among these problem areas, by creating three viable new
majority minority districts elsewhere in the State, or by some combination of these
methods.

With regard to the problem areas we have identified, in Bexar County the 2000 Census
data indicated that the county population constituted 10.4 ideal districts. As a result of the
State's constitutional requirement of assigning a whole number of districts to the more
populous counties, known as the "county line rule," the State reduced the number of
districts in the county from 11 in the existing plan to 10. Although the State has admitted
that the reduction to 10 would not have precluded it from maintaining the number of
majority Hispanic districts at seven, it in fact chose to reduce that number to six. Initially,
the State asserted that it had created an additional majority Hispanic district in Harris
County so as to offset the loss of the Bexar County district and identified District 137 as a
compensating district. Because the State's obligation under Section 5 is to ensure that the
redistricting plan, as a whole, is not retrogressive, such a course of action is not
impermissible. However, in the supplemental materials that were provided on October
10, 2001, the State notified us that if any district should be considered as the replacement,
District 80 in South Texas - not District 137 - should be the one which offsets the loss of
the majority Hispanic district in Bexar County.

When the State is considered as a whole, however, this argument is ultimately
unpersuasive. While District 80 indeed adds an additional district in which Hispanic
voters in South Texas will have the opportunity to elect a candidate of their choice, in
two other districts, as discussed below, they lose this opportunity, resulting in the net loss
for Hispanic voters of one district in South Texas. In South Texas Hispanic voters will
lose the opportunity to elect their candidate of choice in District 35. The new district is
created from existing Districts 31 and 44 and pairs an nonminority and a Hispanic
incumbent. The Hispanic incumbent currently represents a district which has a Spanish
surname registration level of 55.6 percent; that level drops to 50.2 percent in the proposed
plan while the Hispanic voting age population decreases from 57.8 to 52.1 percent. Over
half (58%) of the new district's configuration is from the nonminority incumbent's former
district. Our analysis indicates that District 35 as drawn will preclude Hispanic voters
from electing their candidates of choice. In addition, in Cameron County District 38
reverts to a configuration that previously precluded Hispanic residents from electing a
candidate of their choice. The Spanish surnamed registration level is reduced from 70.8
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to 60.7 percent, and the Hispanic voting age population decreases from 78.7 percent to
69.6 percent. The State removed over 40 percent of the core of existing District 38, 90
percent of whom are Hispanic persons, and replaced it with population that is 45 percent
nonminority. While the Hispanic voters in District 38 still remain a majority of voters in
the district, because the area is subject to polarized voting along racial lines and under the
particular circumstances present in this district, it is doubtful that Hispanics will be able
to elect their candidate of choice.

Finally, the districts adjacent to Districts 35 and 38 have levels of Spanish surnamed
registered voters exceeding 80 percent, and Hispanic voting age population exceeding 90
percent, both of which are far beyond what is necessary for compliance with the Voting
Rights Act. Thus the reductions in Districts 35 and 38 were avoidable had the State
avoided packing Hispanic voters into the districts adjacent to them. Moreover, overall the
State fragments the core of majority Hispanic districts in this area, thus affecting
member-constituent relations and existing communities of interest in these districts at a
disproportionately higher rate than it does other districts in this part of the State. This
fragmentation is unnecessary and disadvantages Hispanic voters by requiring them to
establish new relations with their elected representatives. It also deviates from the State's
traditional redistricting principles in a manner that exacerbates the retrogression in South
Texas.

As for West Texas, Hispanic voters lose the opportunity to elect their candidate of choice
in proposed District 74. The Spanish surname registration level decreases from 64.5 to
48.7 percent, and the Hispanic voting age population decreases from 73.4 to 57.3 percent.
Significantly, the State did not need to reconfigure existing District 74 because the
existing configuration under the 2000 Census was underpopulated by only 894 persons, a
deviation of 0.64 percent. Such unnecessary population movement supplements our
finding in our election analysis that Hispanic voters in District 74 will suffer a
retrogression in the effective exercise of the electoral franchise. See Guidance
Concerning Redistricting and Retrogression under Section 5 of the Voting Rights Act, 42
U.S.C. 1973¢, 66 Fed. Reg. 5411, 5413 (Jan. 18, 2001).

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of
showing that a submitted change has neither a discriminatory purpose nor a
discriminatory effect. Georgia v. United States, 411 U.S. 526 (1973); see also Procedures
for the Administration of Section 5 (28 C.F.R. 51.52). In light of the considerations
discussed above, I cannot conclude that your burden has been sustained in this instance.
On behalf of the Attorney General, I must object to the 2001 redistricting plan for the
Texas House of Representatives. Beyond the specific discussion above, however, in all
other respects we find that the State has satistied the burden of proof required by Section
5.
We note that under Section 5 you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that the proposed changes
neither have the purpose nor will have the effect of denying or abridging the right to vote
on account of race, color, or membership in a language minority group. See 28 C.F.R.
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51.44. In addition, you may request that the Attorney General reconsider the objection.
See 28 C.F.R. 51.45. However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the redistricting plan continues to be legally
unenforceable. Clark v. Roemer, 500 U.S. 646 (1991); 28 C.F R. 51.10.

Waller County is at once a white flight area from heavily minority Houston
but also the location of Prairie View A & M one of the traditionally African
American land grant colleges. This is the latest of a more than 40 year history of
limiting African Americans going to school there from interfering with local politics
by voting. At first, the county attempted to just prohibit the Black students from
voting at all. After several different federal and appellate courts found that such
actions violated Section 2 and the 14™ Amendment, the County now tries to
accomplish the same thing through racial gerrymandering.

The significance of this case is that if you look at the legislative history which
led to extension of the special provisions of the Voting Rights Act to include Texas
you find this Waller County discrimination to be one of the things Congress was
concerned about. Things do not change in Texas racial politics. Cf:

[Wilson v. Symm, 341 F. Supp. 8 (D. Tex., 1972) ( the statutory presumption of student
non-residency contained in Article 5.08(k) of the Texas Election Code is constitutional ),
Ballas v. Symm, 351 F. Supp. 876 (D. Tex., 1972); United States v. Texas, 430 F. Supp.
920 (D. Tex., 1977); Ballas v. Symm, 494 F 2d 1167 (5th Cir.-OLD, 1974)"/ (the

%/ The strength of the feeling about the Waller County attempt to make it difficult
for Black residents of Prarie View to register and vote can be seen in the efforts on the
parts of the State of Texas to make this embarassing issue go away. Secretary of State
Bullock (who in 1971 was the obnly state official supporting the expansion of the Voting
Rights Act to cover Texas had attempted to allow Blacks to vote by issuing a directive
from his position as Chief Election Officer of the state. This attempt to correct a problem
was voided by Federal Judge Noel which was actually permitted to stand by the Fifth
Circuit Ballas v. Symm, 494 F 2d 1167 (5th Cir -OLD, 1974). By 1978, the Federal
Voting Rights Act was extended to Texas and things began to change in Waller County:

The trial court's opinion in Ballas v. Symm, 351 F. Supp. 876, at 877,

discusses the fact that on October 2, 1972, the United States District Court

for the Eastern District of Texas (Judge Wayne Justice) decided Whatley,

holding at the trial court level that the statutory presumption contained in

Article 5.08(k) was unconstitutional. The opinion also discusses the fact

that on October 3, 1972, the Chief Election Officer of the State of Texas,

Secretary of State, Robert Bullock, issued a bulletin to all voting

registrars, advising that:

"No county registrar may require any affidavits or
questionnaire in addition to the information required on the
application for a voter registration certificate."
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statutory presumption of student non-residency contained in Article 5.08(k) of the Texas
Election Code is constitutional); Whatley v. Clark, 482 F.2d 1230 (5th Cir. 1973), cert.
denied (1974) ( the statutory presumption of student non-residency contained in Article
5.08(k) of the Texas Election Code is unconstitutional.);” Vera v. Richards, 861 F. Supp.

The trial court in Ballas held that this bulletin and Bullock's acceptance of
Judge Justice's decision in Whatley was:
"Utterly lacking in candor or credibility; legally incorrect;
misleading; in excess of his statutory authority, and
irrelevant."
351 F. Supp. at 888.

Subsequent to Judge Noel's decision in Ballas in November of 1972, the
Fifth Circuit decided Whatley in August of 1973, holding that Bullock's
legal position, as stated in his memorandum, and Judge Justice's trial
decision in Whatley were in fact legally correct and that Article 5.08(k)
was unconstitutional.

United States v. Texas, 445 F. Supp. 1245, 1246 (D. Tex., 1978)

%/ The claims of the United States are asserted against Symm, the County
Commissioners of Waller County, the State of Texas, Mark White, Secretary of State of
the State of Texas, and John Hill, Attorney General of the State of Texas.

Hill and White answer by alleging that they have done everything within their
power to guarantee the dormitory students of Prairie View their rights under the 14th,
L5th and 26th Amendments and also assert that the use of the Symm questionnaire has
had the practical effect of discouraging applicants for registration from completing the
registration process. John Hill also asserts a cross-claim against Leroy Symm, stating that
on September 1, 1977, the Secretary of State adopted Emergency Rule 004.30.05.313
prohibiting the use of questionnaires of the type employed by Symm. John Hill asserts
that under the Texas Election Code, the Secretary of State had authority to issue this
Emergency Rule, and prays [**10] that this court enjoin Symm from continuing to use
the questionnaire contrary to the directions of the Emergency Rule adopted by the
Secretary of State.

In answer to the cross claims asserted by White and Hill, Symm has filed a cross-
claim against White asserting that White's Emergency Rule 004.30.05.313 is contrary to
the laws of the State of Texas and in excess of the legal authority of the Secretary of
State, and requesting this court to enter a Declaratory Judgment finding that White had no
authority to issue (1) Emergency Rule 004.30.05.313 and (2) a letter of September 1,
1977 to Mr. Symm prohibiting Symm from continuing to use any voter registration
procedure which required an applicant to provide any written information not required by
Article 5.13b, subdivision 1, of the Texas Election Code. United States v. Texas, 445 F.
Supp. 1245, 1248 (D. Tex., 1978)
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1304, 1327 (D. Tex., 1994) (“Waller County was split into.... District 14 [which]
contained 56.9% African-American and Hispanic population [while] the part of the
county allocated to District 8 contained only 8.6% African-American and Hispanic
population.”) ; United States v. Texas, 445 F. Supp. 1245 (D. Tex., 1978)]

June 21, 2002

Denise Nance Pierce, Esq.
Bickerstaff, Heath, Smiley,
Pollan, Kever & McDaniel
816 Congress Avenue, Suite 1700
Austin, Texas 78701-2443

Dear Ms. Pierce:

This refers to the 2001 redistricting plans for the commissioners court, justice of the
peace, and constable districts; the renumbering and realignment of voting precincts; two
polling place changes; the elimination and renaming of polling places; and the temporary
additional early voting locations and their hours for Waller County, Texas, submitted to
the Attorney General pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1973c¢.
We received your responses to our February 6, 2002, request for additional information
through June 10, 2002.

We have considered carefully the information you have provided, as well as census data,
comments from interested parties, and other information, including the county's previous
submissions. As discussed further below, I cannot conclude that the county's burden
under Section 5 has been sustained in this instance. Therefore, on behalf of the Attorney
General, I must object to the 2001 redistricting plans for the commissioners court, justice
of the peace, and constable districts.

The 2000 Census indicates that Waller County has a total population of 32,663 persons,
of whom 9,565 (29.3%) are black and of whom 6,344 (19.4%) are Hispanic. The county's
voting age population is 24,277, of whom 7,601 (31.3%) are black and 3,871 (15.9%) are
Hispanic.

The county is governed by a five-member commissioners court. Voters elect four
commissioners to four-year, staggered terms from single-member districts, called
precincts. The justice of the peace and constable districts are coterminous with the
commissioners court districts. Under the census data above, there are two districts under
the benchmark plan, Precinct 1 and Precinct 3, in which minority persons are a majority
of the voting age population: Precinct 1 has a total minority voting age population of 52.5
percent, while Precinct 3 has a total minority voting age population of 71.9 percent.
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In contrast, the proposed 2001 redistricting plans contain only one district in which
minority persons are a majority of the voting age population. According to the
information that you provided, the black percentage of the voting age population in
proposed Precinct 1 voting age population drops to 29.7 percent. Within the context of
electoral behavior in Waller County, the county has not established that implementation
of this plan will not result in a retrogression in the ability of minority voters to effectively
exercise their electoral franchise. Moreover, the viability of alternative plans
demonstrates that the potential retrogression of the proposed plan is avoidable.

Our analysis of county elections shows that minority voters in Precinct 1 have been
electing candidates of choice since 1996, and that those candidates are elected on the
basis of strong, cohesive black and Hispanic support. Qur statistical analysis also shows
that white voters do not provide significant support to candidates sponsored by the
minority community, and that interracial elections are closely contested. For
example, the black candidate for commissioner in Precinct 1 prevailed in the last election
by two votes. As a result, the proposed reduction in the minority voting age percentage in
Precinct 1 casts substantial doubt on whether minority voters would retain the reasonable
opportunity to elect their candidate of choice under the proposed plan, particularly if the
current incumbent in Precinct | declines to run for office again.

Our review of the county's benchmark and proposed plans as well as the alternative plans
presented to the county, suggests that the significant reduction in minority voting age
population percentage in Precinct 1 in the proposed plan, and the likely resulting
retrogressive effect on the ability of minority voters to elect candidates of choice, was
neither inevitable nor required by any constitutional or legal imperative. [llustrative plans
demonstrate that it is possible to avoid any retrogression in Precinct 1, maintain the
minority voting strength in Precinct 3, and meet the county's redistricting criteria.
Accordingly, we are not persuaded by the county's contention that a reduction in minority
voting strength in Precinct 1 was necessary to preserve the minority voting strength in
Precinct 3 if one is to honor the redistricting criteria used by the county.

Under the Voting Rights Act, a jurisdiction seeking to implement a proposed change
affecting voting, such as a redistricting plan, must establish that, in comparison with the
status quo, the change does not "lead to a retrogression" in the position of minority voters
with respect to the "effective exercise of the electoral franchise." See Beer v. United
States, 425 U.S. 130, 141 (1976). If the proposed plan materially reduces the ability of
minority voters to elect candidates of their choice to a level less than what they enjoyed
under the benchmark plan, preclearence must be denied. State of Georgia v. Asheroft,
C.A. No. 20012111 (D.D.C. Apr. 5, 2002), slip op. At 117-18. In addition, the
jurisdiction must establish that the change was not adopted with an intent to retrogress.
Reno v. Bossier Parish School Board, 528 U.S. 320, 340 (2000). Finally, the submitting
authority has the burden of demonstrating that the proposed change has neither the
prohibited purpose nor effect. 1d. at 328; see also Procedures for the Administration of
Section 5 (28 CF R 51.52).

58



71

In light of the consideration discussed above, I cannot conclude that your burden of
showing that a submitted change does not have a discriminatory effect has been sustained
in this instance. Therefore, on behalf of the Attorney General, I must object to the
submitted redistricting plans.

We note that under Section 5 you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that the proposed changes
neither have the purpose nor will have the effect of denying or abridging the right to vote
on account of race, color, or membership in a language minority group. See 28 CF.R.
51.44. In addition, you may request that the Attorney General reconsider the objection.
See 28 C.F.R. 51.45. However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the changes continue to be legally unenforceable.
Clark v. Roemer, 500 U.S. 646 (1991); 28 C.F.R. 51.10.

Please note that the Attorney General will make no determination regarding the submitted
realignment and renumbering of voting precincts, the polling place changes, the
elimination and renaming of polling places, and the temporary additional early voting
locations and their hours because those changes are dependent upon the redistricting plan.

Further, in our letter of February 2, 2002, we informed you that, under the Voting Rights
Act, changes, such as the county's proposed redistricting plans, are not legally
enforceable until the jurisdiction has obtained Section S preclearance for those changes.
Clark v. Roemer, 500 U.S. 646 (1991). However, it is our understanding that on March
12, 2002, Waller County conducted an election, which implemented the proposed plan,
without such preclearance. Please inform us of the action Waller County plans to take
regarding both the objection interposed by this letter as well as the conduct of the March
12 primary election without the requisite preclearance.

IV. The Following cases are directly related to Section 5 preclearance.

Texas v. United States. There are lots of these cases and until 1970 or so they
related to prisons or school desegregation. Since 1970 they relate to minority vote
dilution. This case involved efforts by the Texas Education Agency to take power
away from school boards which had become dominated by minority trustees.

On March 31, 1998, the Supreme Court unanimously held that a Section 5
declaratory judgment action filed by the State of Texas in the United States District Court
for the District of Columbia was not ripe for litigation. The case concerned whether the
appointment of certain officials could replace elected school boards and require Section 5
preclearance. Texas v. United States, 523 U.S. 296 (1998).

On June 27, 1997, the Supreme Court decided in a per curiam decision that changes in
the manner of selecting election judges in Dallas County, Texas could be covered
changes under Section 5. Foreman v. Dallas County, Texas, 521 U.S. 979 (1997).
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SUMMARY: On November 1, 1972, Texas became a covered jurisdiction for purposes
of 5 of Voting Rights Act of 1965 (42 USCS 1973c¢). In 1983 and several times
thereafter, a Texas county changed procedures for selecting election judges, who were
responsible for supervising voting at the polls on election days. Each of the new methods
used party-affiliation formulas of one sort or another. After such a change in 1996,
various parties brought suit in the United States District Court for the Northern District of
Texas against the county and others, in which suit it was claimed that 5 required the
changes to be precleared by the United States Department of Justice. A three-judge panel
of the District Court (1) concluded that (a) preclearance was not required, as the county
had simply exercised its discretion, under a state statute, to adjust the procedure for
appointing election judges according to party power, and (b) the Department's
preclearance of a 1985 submission from the state--the recodification of the entire Texas
election code--operated to preclear the county's use of partisan considerations in selecting
election judges; (2) entered an interlocutory judgment denying injunctive relief; and (3)
dismissed the complaint.

On direct appeal, the United States Supreme Court (1) vacated the District Court's
judgment which had dismissed the complaint, (2) dismissed the appeal from the District
Court's interlocutory judgment, and (3) remanded the case for further proceedings. In a
per curiam opinion expressing the unanimous view of the court, it was held that (1) the
fact that the county had exercised its discretion, pursuant to state statute, to adjust the
procedure for appointing election judges according to party power did not mean that the
methods at issue were exempt from 5 preclearance; (2) the preclearance of Texas' 1985
submission did not operate to preclear the county's use of partisan considerations in
selecting election judges, as the submission had been insufticient to put the Department
on notice that the state was seeking preclearance of the use of specific, partisan-affiliation
methods for selecting such judges; and (3) remand was necessary, because (a) the record
was silent as to the procedure used by the county for appointing election judges as of
November 1, 1972, and (b) thus, the Supreme Court could make no final determination as
to whether preclearance was in fact required.

This case is an effort in Dallas County to discourage minority voting by
changing the election officials. In Texas parlance— there is more than one way to
skin a cat.

Foreman v. Dallas County, 521 U.S. 979 (U.S.] 1997)

PER CURIAM.
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Texas by statute authorizes counties to appoint election judges, one for each
precinct, who supervise voting at the polls on election days. In 1983 and several times
thereafter, Dallas County changed its procedures for selecting these officials. Each of the
new methods used party-affiliation formulas of one sort or another. After the most recent
change in 1996, appellants sued the County and others in the United States District Court,
claiming that § 5 of the Voting Rights Act 79 Stat. 439, as amended, 42 U.S.C. § 1973c,
required that the changes be precleared.

A three-judge court held that preclearance was not required because the County was
simply exercising, under the state statute, its "discretion to adjust [the procedure for
appointing election judges] according to party power." App. to Juris. Statement 4a. The
court apparently concluded that this "discretionary" use of political power meant that the
various methods for selecting election judges were not covered changes under § 5. The
court also concluded that the Justice Department's preclearance of a 1985 submission
from the State--the recodification of its entire election code--operated to preclear the
County's use of partisan considerations in selecting election judges. The court denied
injunctive relief, and later dismissed appellant's complaint pursuant to Fed. Rule Civ.
Proc. 12(b)(6). Appellants have brought both of these rulings here.

We believe that the decision of the District Court is inconsistent with our precedents.
First, in NAACP v. Hampton County Election Comm'n, 470 U.S. 166, 178 (1985), we
held that even "an administrative effort to comply with a statute that had already received
preclearance” may require separate preclearance, because § 5 "reaches informal as well as
formal changes." Thus, the fact that the County here was exercising its "discretion"
pursuant to a state statute does not shield its actions from § 5. The question is simply
whether the County, by its actions, whether taken pursuant to a statute [*981] or not,
"enacted or [sought] to administer any . . . standard, practice, or procedure with respect to
voting different from" the one in place on November 1, 1972. § 5. The fact that the
County's new procedures used political party affiliation as the selection criteria does not
mean that the methods were exempt from preclearance.

Second, the State's 1985 submission (the recodification and a 30-page summary
of changes to the old law) indicated that the only change being made to the statute
concerning election judges was a change to "the beginning date and duration of [their]
appointment." Thus, neither the recodified statute nor the State's explanations said
anything about the use of specific, partisan-affiliation methods for selecting election
judges. This submission was clearly insufficient under our precedents to put the Justice
Department on notice that the State was seeking preclearance of the use of partisan
affiliations in selecting election judges. See, e.g., Young v. Fordice, 520 U.S.

(1997) (slip op., at 13-14); Lopez v. Monterey Cty., S19U.S. ,  (1996) (slip op., at 5);
Clark v. Roemer, 500 U.S. 646, 658-659 (1991).

Because the parties agree that the record is silent as to the procedure used by
Dallas County for appointing election judges as of November 1, 1972, the date on which
Texas became a covered jurisdiction under the Voting Rights Act, we cannot make a final
determination here as to whether preclearance is in fact required. We therefore vacate the

61



74

judgment of the District Court in No. 96-1389, dismiss the appeal from the District
Court's interlocutory judgment in No. 96-987, see Shaffer v. Carter, 252 U.S. 37, 44
(1920), and remand for further proceedings.

Tt is so ordered.

This case is significant because Texas is arguing for an interpretation of
Section 5 which would have effectively cut it off at the knees. As late as 1998, Texas
is still fighting against the Voting Rights Act instead of trying to comply with it

Tex. v. United States, 523 U.S. 296 (U.S., 1998) ¢

SYLLABUS: In 1995, the Texas Legislature enacted a comprehensive scheme (Chapter
39) that holds local school boards accountable to the State for student achievement in the
public schools. When a school district falls short of Chapter 39's accreditation criteria, the
State Commissioner of Education may select from 10 possible sanctions, including
appointment of a master to oversee the district's operations, Tex. Educ. Code Ann. §
39.131(a)(7), or appointment of a management team to direct operations in areas of
unacceptable performance or to require contracting out of services, § 39.131(a)(8). Texas,
a covered jurisdiction under § 5 of the Voting Rights Act of 1965, submitted Chapter 39
to the United States Attorney General for a determination whether any of the sanctions
affected voting and thus required preclearance. While the Assistant Attorney General for
Civil Rights did not object to §§ 39.131(a)(7) and (8), he cautioned that under certain
circumstances their implementation might result in a § 5 violation. Texas subsequently
filed a complaint in the District Court, seeking a declaration that § 5 does not apply to the
§§ 39.131(a)(7) and (8) sanctions. The court did not reach the merits of the case because
it concluded that Texas's claim was not ripe.

Held: Texas's claim is not ripe for adjudication. A claim resting upon "'contingent future
events that may not occur as anticipated, or indeed may not occur at all,' is not fit for
adjudication. Thomas v. Union Carbide Agricultural Products Co., 473 U.S. 568, 581,
87 L. Ed. 2d 409, 105 S. Ct. 3325. Whether the problem Texas presents will ever need
solving is too speculative. Texas will appoint a master or management team only after a
school district falls below state standards and the Commissioner has tried other, less
intrusive sanctions. Texas has not pointed to any school district in which the application
of § 39.131(a)(7) or (8) is currently foreseen or even likely. Even if there were greater
certainty regarding implementation, the claim would not be ripe because the legal issues
Texas raises are not yet fit for judicial decision and because the hardship to Texas of
withholding court consideration until the State chooses to implement one of the sanctions
is insubstantial. See Abbott Laboratories v. Gardner, 387 U.S. 136, 149 Pp. 4-6, I8 L.
Ed. 2d 681, 87 S. Ct. 1507.

%/ This is federal litigation involved with the attempt by the Texas Education
Agency to wrest political control of school districts from minority elected officials.
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Affirmed.

Appellant, the State of Texas, appeals from the judgment of a three-judge district court
for the District of Columbia. The State had sought a declaratory judgment that the
preclearance provisions of § 5 of the Voting Rights Act of 1965, 79 Stat. 439, as
amended, 42 U.S.C. § 1973c, do not apply to implementation of certain sections of the
Texas Education Code that permit the State to sanction local school districts for failure to
meet state-mandated educational achievement levels. This appeal presents the question
whether the controversy is ripe.

[

In Texas, both the state government and local school districts are responsible for the
public schools. There are more than 1,000 school districts, each run by an elected school
board. In 1995, the Texas Legislature enacted a comprehensive scheme (Chapter 39) that
holds local school boards accountable to the State for student achievement. Tex. Educ.
Code Ann. §§39.021-39.131 (1996). Chapter 39 contains detailed prescriptions for
assessment of student academic skills, development of academic performance indicators,
determination of accreditation status for school districts, and imposition of accreditation
sanctions. It seeks to measure the academic performance of Texas schoolchildren, to
reward the schools and school districts that achieve the legislative goals, and to sanction
those that fall short.

When a district fails to satisfy the State's accreditation criteria, the State Commissioner of
Education may select from 10 possible sanctions that are listed in ascending order of
severity. §§ 39.131(a)(1)-(10). Those include, "to the extent the Commissioner
determines necessary," § 39.131(a), appointing a master to oversee the district's
operations, § 39.131(a)(7), or appointing a management team to direct the district's
operations in areas of unacceptable performance or to require the district to contract for
services from another person, § 39.131(a)(8). When the Commissioner appoints masters
or management teams, he "shall clearly define their powers and duties" and shall review
the need for them every 90 days. § 39.131(e). A master or management team may
approve or disapprove any action taken by a school principal, the district superintendent,
or the district's board of trustees, and may also direct them to act. §§ 39.131(e)(1), (2).
State law prohibits masters or management teams from taking any action concerning a
district election, changing the number of members on or the method of selecting the
board of trustees, setting a tax rate for the district, or adopting a budget which establishes
a different level of spending for the district from that set by the board. §§ 39.131(e)(3)-
(6).

Texas is a covered jurisdiction under § 5 of the Voting Rights Act of 1965, see 28 CFR
pt. 51, App. (1997), and consequently, before it can implement changes affecting voting
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[*299] it must obtain preclearance from the United States District Court for the District
of Columbia or from the Attorney General of the United States. 42 U.S.C. § 1973c. Texas
submitted Chapter 39 to the Attorney General for administrative preclearance. The
Assistant Attorney General * requested further information, including the criteria used to
select special masters and management teams, a detailed description of their powers and
duties, and the difference between their duties and those of the elected boards. The State
responded by pointing out the limits placed on masters and management teams in §
39.131(e), and by noting that the actual authority granted "is set by the Commissioner at
the time of appointment depending on the needs of the district." App. to Juris. Statement
99a. After receiving this information, the Assistant Attorney General concluded that the
first six sanctions do not affect voting and therefore do not require preclearance. He did
not object to §§ 39.131(a)(7) and (8), insofar as the provisions are "enabling in nature,"
but he cautioned that "under certain foreseeable circumstances their implementation may
result in a violation of Section 5" which would require preclearance. Id., at 36a.

-------------- Footnotes - - === ---=------

* The authority for determinations under § 5 has been delegated to the Assistant Attorney
General for the Civil Rights Division. 28 CFR 51.3 (1997).

------------ End Footnotes- - - === --------

On June 7, 1996, Texas filed a complaint in the United States District Court for the
District of Columbia, secking a declaration that § 5 does not apply to the sanctions
authorized by §8§ 39.131(a)(7) and (8), because (1) they are not changes with respect to
voting, and (2) they are consistent with conditions attached to grants of federal financial
assistance that authorize and require the imposition of sanctions to insure accountability
of local education authorities. The District Court did not reach the merits of these
arguments because it concluded that Texas's claim was not ripe. We noted probable
jurisdiction. 521 U.S.  (1997). [*300]

I

(2)HN2A claim is not ripe for adjudication if it rests upon "'contingent future events that
may not occur as anticipated, or indeed may not occur at all." Thomas v. Union Carbide
Agricultural Products Co., 473 U.S. 568, 581, 87 L. Ed. 2d 409, 105 S. Ct. 3325 (1985)
(quoting 13A C. Wright, A. Miller, & E. Cooper, Federal Practice and Procedure § 3532,
p. 112 (1984)). Whether Texas will appoint a master or management team under §§
39.131(a)(7) and (8) is contingent on a number of factors. First, a school district must fall
below the state standards. Then, pursuant to state policy, the Commissioner must try first
"the imposition of sanctions which do not include the appointment of a master or
management [**1260] team," App. 10 (Original Complaint P12). He may, for example,
"order the preparation of a student achievement improvement plan . . . , submission of the
plan to the Commissioner for approval, and implementation of the plan," § 39.131(a)(3),
or "appoint an agency monitor to participate in and report to the agency on the activities
of the board of trustees or the superintendent," § 39.131(a)(6). It is only if these less
intrusive options fail that a Commissioner may appoint a master or management team, Tr.
of Oral Arg. 16, and even then, only "to the extent the Commissioner determines
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necessary," § 39.131(a). Texas has not pointed to any particular school district in which
the application of §§ 39.131(a)(7) or (8) is currently foreseen or even likely. Indeed,
Texas hopes that there will be no need to appoint a master or management team for any
district. Tr. of Oral Arg. 16-17. Under these circumstances, where "we have no idea
whether or when such [a sanction] will be ordered," the issue is not fit for adjudication.
Toilet Goods Assn., Inc. v. Gardner, 387 U.S. 158, 163, 18 L. Ed. 2d 697, 87 S. Ct. 1520
(1967); see also Renne v. Geary, 501 U.S. 312,321-322, 115L. Ed. 2d 288, 111 S. Ct.
2331 (1991).

Even if there were greater certainty regarding ultimate implementation of
paragraphs (a)(7) and (a)(8) of the statute, we do not think Texas's claim would be ripe.
Ripeness "requires [*¥301] us to evaluate both the fitness of the issues for judicial
decision and the hardship to the parties of withholding court consideration." Abbort
Laboratories v. Gardner, 387 U.S. 136, 149, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967). As
to fitness of the issues: Texas asks us to hold that under no circumstances can the
imposition of these sanctions constitute a change affecting voting. We do not have
sufficient confidence in our powers of imagination to affirm such a negative. The
operation of the statute is better grasped when viewed in light of a particular application.
Here, as is often true, "determination of the scope . . . of legislation in advance of its
immediate adverse effect in the context of a concrete case involves too remote and
abstract an inquiry for the proper exercise of the judicial function." Longshoremen v.
Boyd, 347 U .S, 222,224, 98 L. Ed. 650, 74 S. Ct. 447 (1954). In the present case, the
remoteness and abstraction are increased by the fact that Chapter 39 has yet to be
interpreted by the Texas courts. Thus, "postponing consideration of the questions
presented, until a more concrete controversy arises, also has the advantage of permitting
the state courts further opportunity to construe" the provisions. Renne, 501 U.S. at 323.

And as for hardship to the parties: This is not a case like Abbott Laboratories v.
Gardner, 387 U.S. 136, 152, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967), where the
regulation at issue had a "direct effect on the day-to-day business" of the plaintiffs,
because they were compelled to affix required labelling to their products under threat of
criminal sanction. Texas is not required to engage in, or to refrain from, any conduct,
unless and until it chooses to implement one of the noncleared remedies. To be sure, if
that contingency should arise compliance with the preclearance procedure could delay
much needed action. (Prior to this litigation, Texas sought preclearance for the
appointment of a master in a Dallas County school district, and despite a request for
expedition the Attorney General took 90 days to give approval. See Brief for Petitioner
37, n. 28.) But even that inconvenience is avoidable. If Texas is confident that [*302]
the imposition of a master or management team does not constitute a change affecting
voting, it should simply go ahead with the appointment. Should the Attorney General or a
private individual bring suit (and if the matter is as clear, even at this distance, as Texas
thinks it is), we have no reason to doubt that a district court will deny a preliminary
injunction. See Presley v. Etowah County Comm'n, 502 U.S. 491, 506, 117 L. Ed. 2d 51,
112 S. Ct. 820 (1992); City of Lockhart v. United States, 460 U.S. 125,129, n. 3, 74 L.
Ed. 2d 863, 103 S. Ct. 998 (1983). Texas claims that it suffers the immediate hardship of
a "threat to federalism." But that is an abstraction -- and an abstraction no graver than the
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"threat to personal freedom" that exists whenever an agency regulation is promulgated,
which we hold inadequate to support suit unless the person's primary conduct is affected.
Cf. Toilet Goods Assn., 387U .S, at 164.

In sum, we find it too speculative whether the problem Texas presents will ever
need solving; we find the legal issues Texas raises not yet fit for our consideration, and
the hardship to Texas of biding its time insubstantial. Accordingly, we agree with the
District Court that this matter is not ripe for adjudication.

The judgment of the District Court is affirmed.
V. Continued Need for Section 5

Although there has been significant improvement in the ability of Latinos to
participate in the political process since the passage of the Voting Rights Act, LULAC
believes that Section 5 and the other remedial provisions of the VRA are still needed
today to insure that gains made are not eroded by future enactments and practices. As the
discussion above shows Texas and its local jurisdictions continue to enact election
provisions that aim to shove minorities back. Moreover, the Texas 2000 Redistricting
Plan for the Texas House of Representatives failed to secure Section 5 approval because
it reduced the number of districts that would allow Latinos to elect candidates by at least
four districts.

Finally, a number of changes should be considered to strengthen the Voting Rights Act.
For instance, vote dilution challenges under Section two are dependent on expert
analysis. Yet, successful plaintifts cannot recover the costs of expert witnesses under the
current fee shifting provisions of the Act. This should be amended to allow recovery for
successful plaintiffs in Voting Rights Act challenges. Moreover, recent Supreme Court
cases have pulled back the scope of Section 5 coverage so that election practices that
were adopted with a discriminatory purpose can only be challenged under Section 5 if it
can be shown that the adopted voting change leads to a retrogression in the position of
minority voters. Thus, if a jurisdiction has maintained a discriminatory election system
and purposefully modifies that system to maintain its discriminatory features it cannot be
challenged as violative of Section 5. Section 5 should be amended to allow review of the
motive behind a voting procedures enactment.
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Mr. CHABOT. Thank you very much, Mr. Garza.
Mr. Derfner, you are recognized for 5 minutes.

TESTIMONY OF ARMAND DERFNER, VOTING RIGHTS
ATTORNEY, DERFNER, ALTMAN & WILBORN

Mr. DERFNER. Thank you very much, Mr. Chairman. It’s an
honor and a privilege to appear here again, to try to help this Com-
mittee in its crucially important work. And I thank the Committee
and the Members for their dedication to this task.

My experience, or my work with the Voting Rights Act does go
back, as the Chairman was kind enough to note. I'll be talking here
today about what I've learned in that period; but especially about
what I've learned in the most recent times. Because even today, 40
years later, in the 21st century, I'm still dedicated to the same
tasks that the Committee is focusing on.

And I should mention that, although I live in South Carolina and
most of my work today is in South Carolina, I also work, and have
worked, in many of the other covered jurisdictions; have been in-
volved in cases in Mississippi, Alabama, Louisiana, Virginia, Geor-
gia, Florida, and several of the other States.

What that experience has told me is how important the Voting
Rights Act—the Voting Rights Act has been called the most suc-
cessful civil rights act ever passed, and that’s clearly true. It’s true
for several reasons.

Not only did it end disfranchisement and total denial of the right
to vote in the South, and eventually in the Southwest and other
areas; but it also has shown a remarkable capacity to grow, to an-
ticipate additional problems, new problems that came up. And that
has been principally through the mechanism of section 4.

In the Voting Rights Act, Congress essentially said, “We know
there are problems out there. We are going to deal now with the
problems that we can identify. But we are going to pass a statute
focusing on section 4 that will be capable of adapting to new prob-
lems, because we know that when we eliminate the problems of
today, new problems will crop up.”

And so, in that respect, section 4 has been the mechanism for
keeping the voting rights alive, vibrant, and dynamic; and through
it, some of the other key provisions: section 5, the preclearance pro-
vision; sections 6, 7, and 8, dealing with Federal examiners and ob-
servers; and indirectly, section 203, dealing with the rights of lan-
guage minority voters to assistance in casting their votes.

Because these provisions are temporary, it has been necessary
for Congress to reconvene periodically to consider reauthorization,
as you are doing today. That’s a very healthy thing, frankly, for a
body politic to do, to take a look and see if the laws of yesterday
are still needed today.

What this Congress has learned and this Committee has learned
each time in the past is that, yes, in fact, although there’s been
major progress, the problems also continue; and therefore, each
time, Congress has said, “Don’t stop now.” And indeed, Congress
has said on each of the prior occasions that it could see new prob-
lems, or new nuances. And so each time the law has not only been
reauthorized, but has been brought up to date by amendments or
modifications to deal with newly emerging problems.
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I think you will find that the same thing is true today. And with-
out going into detail, I would just refer the Committee to my state-
ment in which I talk about some of the things that I have been in-
volved in personally, just in my own little corner of the Nation, in
South Carolina. And this is just in the past decade or two; so we
are not talking about the distant past.

And if youll take a look, what I talk about are instances of ma-
nipulating municipal boundaries to fence some citizens out—Dbasi-
cally, minority citizens; moving a registration office to a less con-
venient location; campaigns by private citizens to intimidate Black
voters. The list goes on and on. And the things that we used to see
all the time, we still, unfortunately, see.

Some of these are purposeful, without question; some of them
may not be. But the bottom line is still the same, that it’s the mi-
nority voters who get hurt, and our body politic is injured.

I want to focus just on two particular things that I think tell
more than anything else what the problems are today, and how
telling they are. And so the first one, if you have a chance, if you
have my statement, attached to my statement is an ad that ran in
an election about a dozen years ago, between a White and Black
candidate for probate judge of Charleston County.

And you can see, it was the White candidate’s ad. And what he
printed was a picture of himself and a picture of his Black oppo-
nent, making it very clear to every voter there—especially every
White voter—just who was White and who was Black. And as cam-
paigners yourself, you know you never publish your opponent’s pic-
ture or give him or her publicity, unless you want to publish it to
show something bad. And this White candidate knew that in our
community racial discrimination sells, and the way to win elections
is to divide the races.

The other indication is another exhibit that I brought. And this
is a very recent case that just ended earlier this year, the case of
United States v. Charleston County, in which the Justice Depart-
ment and myself and other lawyers representing private litigants
fought a 4-year battle to overturn the discriminatory election meth-
od in Charleston County.

We won, and as soon as we won, that case—the legislature
adopted the exact same method for the school board. And if it had
not been for the Justice Department’s objection under the Voting
Rights Act, if it had not been for the Voting Rights Act, we’'d be
back in court again. A clear indication of the value and importance
of the act.

In conclusion—and again, I say there are many more examples
in my statement—you will, in these hearings, as the days go for-
ward, hear many tales of progress. And that’s a wonderful thing.
But you'll also hear continuing problems. And what we’ll hear is
that—and I know this—that the Voting Rights Act and section 4
and the special provisions that it brings have been vital to that
progress.

Continuation of the act is vital to continuation of the progress.
And so my message to you today is: Don’t stop now. Thank you
very much.

[The prepared statement of Mr. Derfner follows:]
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PREPARED STATEMENT OF ARMAND DERFNER

Mr. Chairman and members of the subcommittee, thank you for the opportunity
to appear and testify concerning the critically important legislation before you. I
have had the privilege of testifying before this subcommittee many times about the
Voting Rights Act, going back to my first time more than 30 years ago. I have al-
ways known that the right to vote will be vigorously protected by this subcommittee,
and I note that the current Chair of the full Committee, Rep. Sensenbrenner, was
a strong champion of the Voting Rights Act at the time of the last extension in 1982.

The Voting Rights Act was passed on August 6, 1965, against a background of
ninety years of failure to enforce the Fifteenth Amendment. The original heart of
the Voting Rights Act was Section 4, which suspended literacy and understanding
tses‘cs},1 and similar devices, in certain “covered jurisdictions,” mostly in the Deep

outh.

The suspension of the tests was for five years. During the five years, other rem-
edies were in play, all based on the coverage formula, or “trigger” contained in Sec-
tion 4 of the Act, which was codified at 42 U.S.C. §1973b. The most important of
which was Section 5, the preclearance provision. In 1965, Congress knew that in the
past, whenever one type of discrimination had been blocked another had sprung up
to take its place, sometimes within twenty-four hours. Section 5 was Congress’s an-
swer to this problem. Section 5 simply provided that in a covered jurisdiction, no
change in any voting law or procedure could be enforced until the change had been
precleared by the jurisdiction through either a three-judge U.S. District Court in the
District of Columbia or the Attorney General. In order to gain preclearance, the cov-
ered jurisdiction would have to show that its proposed change was not discrimina-
tory in purpose and not discriminatory in effect. Section 5 was deliberately drawn
as broadly as possible, to cover changes that could affect voting even in a minor
way, because although Congress was confident that there would be widespread at-
tempts to evade the Voting Rights Act, it could not predict exactly what forms those
evasions would take

In addition to the preclearance remedy of Section 5, Section 4 coverage also trig-
gered oversight of the local registration and election process by authorizing the
United States Department of Justice to send federal registration examiners and
election observers to the covered jurisdiction.

There were several provisions of the new Voting Rights Act that were not limited
to covered jurisdictions; the one that came to be most important was Section 2,
which generally barred discrimination in voting on account of race.

The initial focus of efforts under the Act was on registration and voting, through
suspension of literacy tests. By 1970, as the initial five-year special coverage period
was winding up, the literacy test suspension had resulted in registration of an esti-
mated one million new black voters in the covered states.

On the other hand, as black citizens overcame barriers to registering and casting
ballots, new barriers were being erected to insure that, while blacks might vote,
their favored candidates couldn’t win. Congress’s faith in the ingenuity of those who
had been relying on discriminatory literacy tests was being quickly rewarded. A
1968 report of the Civil Rights Commission perceptively reported a sharp growth
in vote dilution techniques as new methods of voting discrimination. The report spe-
cifically singled out redistricting measures, shifts to at-large elections, and changes
in local government boundaries.

The other temporary remedies went through similar evolutions. Thus, the need
for federal examiners under Sections 6 and 7 declined as registration barriers large-
ly disappeared, but the need for federal election observers under Section 8 increased
as ]1[:)}11e focus of efforts shifted from registration office difficulties to Election Day
problems.

Rejecting the argument that Section 5 should be limited to measures directly af-
fecting the right to register and to cast a ballot, the Supreme Court in 1969 held
that the broad reach of Section 5 covered these changes in “systems of representa-
tion” because, as the reapportionment cases recognized, “the right to vote can be af-
fe(éteﬁ'l by a dilution of voting power as well as by an absolute prohibition on casting
a ballot.”

The trends perceived by the Civil Rights Commission in 1968 were the beginning
of an epidemic of dilution methods in the covered jurisdictions. In fact, of the 1300+
changes to which the Attorney General has objected to date, the vast majority have
involved changes in representational systems, or, to put it in plainer terms, gerry-
manders and related tactics: redistricting; changes to at-large or multimember dis-
tricts; annexations superimposed upon at-large election systems; majority-runoff re-
quirements; and anti-single-shot methods such as full-slate laws and numbered
places. Since an objection is the equivalent of a court injunction, the large number
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of objections shows how central the role of preclearance is in guarding the right to
vote.

Furthermore, well over half of the objections have come since the last reauthoriza-
tion of the Act in 1982, which makes it plain that the problem has not receded, and
the need for preclearance continues today.

The story of the Voting Rights Act did not end in 1965; it was just beginning. Be-
cause of its effectiveness in checking the growth of vote dilution and the dem-
onstrated need to continue its protections, Congress extended Section 5 for five
years in 1970, and for seven more years in 1975. Both of the extensions in 1970
and 1975 were marked by vigorous debate in Congress and by extensive hearings
and reports documenting the continuing abuses that justified the continued need for
the preclearance remedy. Increasingly, these abuses fell in the area of vote dilution;
and the 1975 hearings, reports, and floor debates are especially filled with account
after account of gerrymandering, discriminatory at-large elections, improper munic-
ipal annexations, and similar methods that too often proved effective in keeping the
newly registered black voters from exercising their votes effectively. The administra-
tive record under Section 5 demonstrated, though, that effective weapons against di-
lution could be developed.

The actual mechanism of the extension was by amending and expanding Section
4’s coverage trigger, which had the effect of continuing Section 5 (and Sections 6—
8), and expanding their reach to include new jurisdictions under an expanded cov-
erage formula.

The 1975 amendments also added a new dimension to the Voting Rights Act, in
the form of provisions designed to protect certain language-minority voters (Amer-
ican Indian, Asian American, Alaskan Native, and Spanish-heritage) from discrimi-
nation. The key new provision, which is temporary, required bilingual assistance in
some areas where language-minority voters are highly concentrated. In addition, a
clause was added to Section 2—the general ban on voting discrimination—prohib-
itfing voting discrimination on account of language-minority as well as on account
of race.

In 1982, the temporary provisions were extended again, both the preclearance pro-
visions of Section 5 and the language assistance provisions of Section 203. The ex-
tension was accomplished, as in earlier times, by amending Section 4, which con-
tains the coverage formula or “trigger.” The temporary provisions whose application
is “triggered” by Section 4 coverage include not only Section 5 (preclearance) but
also Sections 6, 7 and 8 (federal examiners and election observers). (Also, of course,
in 1982, Congress amended Section 2 to provide that existing voting schemes would
be invalid if they “result” in discrimination without the heavy burden of proving dis-
criminatory purpose.)

The 1982 extension was for 25 years. It was accomplished by specifying that pe-
riod in the trigger formula of Section 4(a)(8) of the Act, which is now codified at
42 U.S.C. §1973b(a)(8). This was obviously a much more realistic view of how long
it might take to overcome voting discrimination. In a Nation where slavery lasted
for a quarter of a millennium, where another century went by with racial segrega-
tion in full force before the Voting rights Act, where, in other words, the Voting
Rights Act sought to change nearly 20 generations of human behavior, the problem
could certainly not be solved in 5 or 10 or 17 years.

Indeed, I do not assume that the Congresses of 1965, 1970 or 1975 thought they
were solving the problem of voting discrimination once and for all. Rather, they
were acting judiciously and cautiously to apply an appropriate remedy for a limited
time period, and calling for a review at the end of that period to see if conditions
had changed sufficiently to end the statute. Each time before now, that review has
led Congress to decide that the time had not yet arrived to end the statute. In fact,
each time Congress has held extensive hearings and compiled a detailed record of
continuing problems not only justifying extension of Section 5 and the other tem-
porary provisions but adding new remedies to address newly recognized problems.
Two prime examples are the permanent elimination of literacy tests nationwide—
achieved in two steps in 1970 and 1975—and the amendment of Section 2 to adopt
a “results” standard for proving discrimination.

Another preeminent example of Congress’ strengthening of the Act to respond to
new challenges is the addition of provisions protecting language minority citizens,
both by expanding the trigger formula in section 4 and by enacting section 203 to
provide assistance to language minority voters at all stages of the voting process.
So too with the addition of section 208 in 1982, which allows voters who need assist-
ance—including elderly and handicapped voters—to receive assistance from a per-
son of their choice.

Each time Congress has reviewed the Voting Rights Act in the past, it has been
a learning experience for Congress and for the entire Nation. The Act has fulfilled
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its role as a dynamic piece of legislation not only designed to deal with existing
problems, but also well adapted to grow to meet new abuses as they arose. It is pre-
cisely this ability of the Voting Rights Act to “head off new problems at the pass”
that has continued to give it such vitality. Today this subcommittee has the oppor-
tunity and obligation to continue the Act’s protections as we face new problems in
the unending quest to guarantee the fully equal right to vote to all.

These hearings represent a new visit by Congress to this arena, and based on my
experience observing elections and voting since the 1982 extension, I believe Con-
gress will come to the same conclusion in or before 2007 as it has on its previous
reviews: it is not time yet to abandon the course.

I practice law in Charleston, South Carolina, and I have studied voting and elec-
tions not only there but elsewhere in my state and in the surrounding states. I know
that the need for Section 5 is still there and I would like to tell you some of what
I have seen that tells me so. This will be only one person’s experience, and I am
sure you will hear in the coming weeks from others who have detailed accounts of
problems in other areas.

I also know there has been great progress, and I would not deny that for a mo-
ment. But we started so far down that even with great progress we have too far
to go to be ready to abandon a protection that is responsible for much of the
progress.

Let me talk to you briefly about five sets of cases I have personally been involved
in my home state during the past two decades. This is not ancient history: if I want-
ed to go into ancient history, i.e., back into the 1950’s or even the 1960’s and 1970’s,
I would be here all day. Rather, what I will talk about happened in the time since
the 1982 extension, indeed a lot of it in this very decade—the 21st century.

I should also emphasize that my state is not alone. I do not believe South Caro-
lina legislators or officials are more likely to do things that require the protection
of the Voting Rights Act than their counterparts in other nearby states. On the con-
trary, my experience tells me that my state is on the same wave length as other
jurisdictions covered by Section 5, and that those other covered states need Section
5 just as much as my state.

The problems I will talk about are some of the same types of problems we encoun-
tered in earlier times—but they are still with us.

First, one of the problems that has plagued voters is manipulation of city bound-
aries to maintain white control. This was the trick in Tuskegee, Alabama, that pro-
duced the famous 1960 Supreme Court case of Gomillion v. Lightfoot. A few years
later, one of the earliest Supreme Court cases under the Voting rights Act was Per-
kins v. Matthews, in 1971, a case of mine in which Section 5 blocked the city of
Canton, Mississippi from carrying out an annexation that added new white resi-
dents to offset growth in black voting registration.

The problem continues. In 1987 I brought a lawsuit against the city of Orange-
burg, South Carolina, for the same thing. Orangeburg was once a round town, that
is, it had been formed, like many cities, by drawing a circumference from a center
point. As black voting grew, however, the town officials responded by a series of an-
nexations that turned the town border into a jagged design of the most irregular
shape. Our lawsuit resulted in a decision which allowed the annexations but mini-
mized their discriminatory effect by changing from at-large elections to elections by
fairly drawn districts or wards. A similar lawsuit in Hemingway, South Carolina,
also blocked that city’s annexations, and the discriminatory nature of those annex-
ations was plainly shown when the city decided that rather than annex nearby
areas of black residents, it would simply undo the annexations of white people. In
other words, if it could not carry out its discriminatory design, it had no use for
these annexed areas.

A second type of problems frequently encountered is harassment of poor or black
voters at the polls. In a 1990 election for Probate Judge of Charleston County, a
black candidate faced a white candidate. There was widespread intimidation of
black voters at rural polling places, especially black voters who needed assistance
because they were old, infirm or not fully literate. (And, by the way, it is no shame
to need help with casting a vote in our elections: if you saw some of the Constitu-
tional referendums on our ballot, you would need a Ph.D. to read them or make
heads or tails out of them.)

Despite the attempts to suppress black voting, the black candidate, Bernard Field-
ing, won that election. However, the State Election Commission, acting on
unverified complaints from some of the same people who had tried to intimidate the
black voters, set the election aside. We had to appeal to the South Carolina Su-
preme Court, which fortunately upheld Fielding’s election. One of the other features
of that campaign was the white candidate tactic of running an ad with his black



84

opponent’s picture, to make sure that every white voter knew exactly who was white
and who was black.

That was not the last time we have seen intimidation of voters. In a trial in 2002,
which I will discuss in a few minutes, there was testimony that attempts to intimi-
date black voters continues as a frequent tactic.

We also have problems sometimes recognizing laws of the land that protect voting
rights. When you passed the National Voter Registration Act in the mid-1990’s
(“Motor Voter law”), our then Governor simply announced that the law did not apply
in South Carolina, and our then-Attorney General went to court to defend South
Carolinas right to ignore the law. Again, fortunately, the court—this time a federal
court—put a stop to that nonsense. The bill to the state, by the way, was $150,000
in attorneys’ fees to us, not counting the cost of the State’s own lawyers including
a special private counsel retained to augment its Attorney General’s staff.

The presence of pervasive racial polarization among voters has not abated. Stud-
ies by experts on all sides, including experts hired by the State, and repeated judi-
cial decisions, have highlighted the continuing phenomenon. It is not just in elec-
tions here and there, but throughout our State. In the most recent statewide redis-
tricting case, a three-judge court took extensive note of the persistence of racially
polarized voting, and how it affects the fundamental right to vote. Among the court’s
findings, it said “the history of racially polarized voting in South Carolina is long
and well-documented,” and the court cited the “disturbing fact” that there has been
“little change in the last decade.” These findings echoed earlier findings. In fact, I
am not aware of any one of the dozens and dozens of voting lawsuits in our state
in which any single expert has ever said we do not suffer from racially polarized
voting.

Going from the large-scale to the intensely local, even the most minor, seemingly
innocuous changes can be fraught with problems that hinder voters. Last year, in
Charleston County, the registration office—which is also the location for “early ab-
sentee voting” and resolving election day registration disputes—was moved from a
central location, well served by bus lines and adjacent to other government offices—
including public assistance agencies—to a remote location nearly half a mile from
the nearest bus service. What does that mean if you don’t have a car, especially if
you are a minority voter—who disproportionately don’t own cars?

Perhaps the most notable case is a case that is hot off the presses—a case that
started in 2001 and ended with a Supreme Court order less than a year ago. This
case involved the method of electing the County Council in Charleston County. The
County Council members were elected from nine separate districts until 1969, when
there was a sudden change to at-large elections for the nine members.

Unfortunately, when that change took place in 1969, it was precleared under Sec-
tion 5. The reason is not entirely clear, but that was in the infancy of Section 5 and
it was before the Supreme Court had highlighted the dilutive effects of at-large elec-
tions.

In any event, in 2001 the U.S. Department of Justice, along with a group of indi-
vidual voters, brought a lawsuit to challenge the at-large elections as racially dis-
criminatory. I was privileged to be one of the lawyers representing the plaintiffs in
that case. The case was tried for six solid weeks in 2002, and it resulted in a sweep-
ing decision overturning the at-large elections on the ground that system discrimi-
nates against black voters on account of their race. The court issued a 75-page opin-
ion analyzing in minute detail what the role of race has been and continues to be
in our elections. Much of the evidence supporting the decision came from the Coun-
ty’s own expert witness. The decision is a virtual primer about corrosive voting dis-
crimination in my state and my county today, in the 21st century.

Let me outline a few of the things this case tells us. First, there is severely ra-
cially polarized voting, meaning that white voters rarely vote for candidates favored
by black voters, especially if those candidates are black themselves. This was based
on analysis not of old elections, but elections during the past 15 years, by experts
for all sides.

This pattern has had a predictable result. In a county with a population more
than one-third black, only three of the 41 people elected to County Council since
1970 were minority, including only one in the last decade. In that last decade, all
nine black candidates supported cohesively by black voters were defeated in the gen-
eral elections, as well as 90% of the 21 preferred candidates of whatever race. For
example, black voters did best in 1998, but even in that year, the two white can-
didates they supported won but the two black candidates they supported lost.

Nor were these results accidental. In addition to demographic factors that are rel-
evant in judging voting discrimination, there was powerful evidence of intimidation
and harassment of blacks at the polls during the 1980s and 1990s and even as late



85

as the 2000 general election. There was also evidence of race baiting tactics used
by political strategists.

Perhaps the most telling sign of voting discrimination in Charleston County elec-
tions was the Court’s finding that racial appeals of a subtle or not-so-subtle (i.e.,
overt) nature were used in election campaigns. The most telling of these examples
were white candidates running ads or circulating fliers with photos of their black
opponents—sometimes even darkened to leave no mistake—to call attention to the
black candidates’ race in case any white voter happened to be unaware of it.

This tactic is the surest sign of an atmosphere where voting discrimination flour-
ishes; in locales where the tactic is used, this tactic says local politicians know race
“sells,” and that is why they use it. How much more would they use race to buy
and sell elections if the Voting Rights Act were not in place?

After the district court’s decision, the County nevertheless appealed, and the deci-
sion was resoundingly affirmed by the Fourth Circuit in an opinion by Judge J.
Harvie Wilkinson. Still the County did not give up, but petitioned the U.S. Supreme
Court, which refused to hear the case, and it finally ended with a new system de-
signed to provide equal rights to all voters of all races.

One important note: the County spent over $2,000,000 of taxpayers’ money in its
defense of the discriminatory method of electing County Council members.

Another telling note: the Charleston County School Board has an election method
that is similar but not identical to the County Council. While the County Council
case was going on, the South Carolina General Assembly, led by legislators from
Charleston County, tried to change the school board method to adopt the most dis-
criminatory features of the County Council. The then-Governor vetoed the first at-
tempt, but the General Assembly tried again—even after the method had already
been thrown out by the federal court. This time, the new Governor signed this dis-
criminatory bill. Fortunately, Section 5 of the Voting Rights Act covered this voting
change and when it was presented for preclearance under that Section, preclearance
was denied. If Section 5 had gone out of existence, this bill would have become law
even though its precise twin had already been found to be racially discriminatory.

I cannot imagine clearer proof of the need to extend the trigger of Section 4 of
the Voting rights Act so that Section 5 and other “temporary provisions” will con-
tinue to protect voters.

Striving for full equality in all areas especially the right to vote, is an obligation
for every American. When we have such an effective protection in the form of the
Voting Rights Act, we should not rush to abandon that protection prematurely sim-
ply in the hope that equality will come.

Finally, I want to say a word about the Constitution. I realize that Congress is
not the only branch of government that will consider the Voting Rights Act, and I
know there has been speculation about whether continuing the section 4 trigger will
still be constitutional. I have no doubt that doing so is constitutional. I litigate in
other covered states as well as South Carolina, and am familiar enough with some
of those states to be confident that the record presented to you in these hearings
will show that the types of problems I have outlined here are widespread in the cov-
ered jurisdictions. Based on the record I expect you will see, there will be ample
justification for continuing to provide special remedies in the covered jurisdictions,
based on the eminently rational and well-tailored coverage formula of the section
4 trigger. Moreover, while section 4 contains the trigger that imposes the special
remedies, section 4 also contains a carefully tailored bailout, described by my fellow
witness Mr. Hebert, which is essentially a “reverse trigger” that a covered jurisdic-
tion can use to end coverage. With a rational coverage formula, with a record con-
tinuing to justify that formula, and with a nuanced bailout in place, the Voting
Rights Act is exactly the kind of congruent and proportional remedy that satisfies
the Constitution.

Thank you. Again, I salute the Members and the excellent staff for placing this
crucial issue in the limelight. I would be pleased to answer any questions.
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Mr. CHABOT. Thank you very much, Mr. Derfner.
Our final witness this morning will be Mr. Hebert. And you're
recognized for 5 minutes.

TESTIMONY OF J. GERALD HEBERT, FORMER ACTING CHIEF,
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. HEBERT. Thank you, Mr. Chairman. Chairman Chabot, Rep-
resentative Nadler, and distinguished Committee Members, thank
you for the opportunity to appear before you today. I'll focus my
comments on the bailout provisions of the Voting Rights Act, but
I would at least like to put them in one broad context; which is
that I do support an extension of the act, and I believe the bailout
provisions, as they presently exist, are largely working.

I'm also here today in my capacity as legal counsel to a number
of the jurisdictions that have already bailed out, or are in the proc-
ess of bailing out; including, among others, Augusta County, Vir-
ginia, and Kings County, California.

Now, we know that the Voting Rights Act is the crown jewel of
civil rights. What we saw prior to 1965 is that case-by-case ap-
proach to voting discrimination problems was not working. So Con-
gress took a unique and fresh approach, by enacting the
preclearance provisions of the Voting Rights Act, which set up a
means by which jurisdictions that were subject to a certain cov-
erage formula, and therefore are called covered jurisdictions, would
be required to submit voting changes for preclearance.

Now, the jurisdictions at that time could also bail out from cov-
erage under the Voting Rights Act. And indeed, between 1965 and
70, several of them did. And what they had to do to bail out at
that time was they had to show that they had used no test or de-
vice—meaning like a literacy test, a poll tax, and so on—in a dis-
criminatory manner for at least 5 years.

Well, as of 1965, most of the covered jurisdictions were not able
to meet that test, of course, because they had used literacy tests
and poll taxes and other tests or devices in a discriminatory way
for 5 years. And they also met the other part of the coverage for-
mula, that less than 50 percent of their voting-age population was
registered, or less than 50 percent had turned out to vote.

Political subdivisions at that time were not allowed to bail out,
either. If you were a political subdivision within an entirely covered
State—like Virginia, for example, my home State—and you wanted
to bail out, the State was the only entity that could bail out in a
complete covered State.

There were some States, as there are now, where you only had
certain parts of the State that were covered. Representative Con-
yers mentioned his home State of Michigan, where they have a cou-
ple of townships, for example, that are still covered. In jurisdictions
like that, that are in a State that’s only partially covered, the polit-
ical subdivisions could bail out.

Between 1965 and ’70, Alaska, three counties in Arizona, Elmore
County, Idaho, and Wake County, North Carolina, all bailed out.
Nash and Gaston County, Representative Watt, were not allowed
to bail out. The Justice Department opposed that in those early
years.
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In 1970 to ’75, when Congress extended the act again, you had
a couple of jurisdictions. The State of Alaska bailed out, as did the
State of New York. And New York ended up getting recovered
under the Voting Rights Act, when it was found that they had in
fact used a test or device in a discriminatory manner.

And my home State of Virginia in 1974 sought a bailout. And
they were denied a bailout because there was evidence that the set-
ting up of inferior schools for minority voters in fact disabled mi-
nority voters from passing the literacy test. And so therefore, the
literacy test in Virginia had a discriminatory impact, and they did
not meet the bailout provisions.

Now, Congress in 1982 dramatically changed the bailout provi-
sions. And TI'll move quickly through this, but essentially, as a re-
sult of the ‘82 amendments, in the last 25 years you've now had
a bailout standard that is totally different, and not focused on a
time limit of 5 years showing a non-discriminatory test or device
or So on.

Instead, you have to show that within the last 10 years you have
used no test or device; that there have been no final judgments or
settlements that you’ve entered into as a jurisdiction because it’s
been alleged that you discriminated on the basis of race, color, or
membership in a language minority group in your voting and elec-
tion practices; that there haven’t been any Federal examiners as-
signed to your jurisdiction; that you’ve timely submitted all the vot-
ing changes to the Justice Department for preclearance; that the
Justice Department has not objected to any of your changes, or the
D.C. court denied any of your changes.

That’s what you have to show over a 10-year period. And quite
frankly, for nearly, I would say, 90 percent of all the covered juris-
dictions today, they could show at least that much.

Now, you also have to show when you’re seeking the bailout that,
if you’ve had any dilutive procedures, that you've in fact, in your
voting system—that you've eliminated those. You have to show
that you've engaged in constructive efforts to increase minority par-
ticipation.

You have to show that, if there has been any intimidation or har-
assment of minority voters—and I will tell you today that there
still is harassment and intimidation of minority voters—that you've
made constructive efforts to eliminate it; and that you have en-
gaged in other constructive efforts to expand the opportunity to
register and to cast ballots; and that you've included minorities in
running the election process, whether they work in the voter reg-
istration office or as poll officials or on the electoral board.

As someone mentioned earlier, I think that the jurisdictions that
I have represented—and I have represented all nine of the jurisdic-
tions that have bailed out since the ’82 amendments—the jurisdic-
tions have been able to meet that.

Now, why, though, have there not been more? The simple answer
to that—and I'll use this point really to sum up—is that I think
a lot of the jurisdictions don’t really know about the bailout provi-
sions and how easy it is, frankly, to meet them if you've engaged
in non-discriminatory voting behavior.

And that’s the key part of that answer; is that jurisdictions today
want to be able to demonstrate that they have a good record, that
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they offer equal opportunity. And when they find out that the bail-
out provisions are available to show that and to show their citizens
that we do have an open process, they've pursued it, and they've
been proud of it.

The bailout provisions are really an incentive for the covered ju-
risdictions, which have a presumption that they discriminate, to
show that, in fact, they have a clean record. That’s what you in-
tended when you enacted the bailout provisions; and thus far,
they’ve worked very well.

I’ve submitted to you a chart. 'm going to ask permission to sub-
mit written testimony at the conclusion of this hearing. I'll do it
within a prescribed time period, Mr. Chairman, to extend my re-
marks and give you additional information on what I agree with
Mr. Watt, Congressman Watt; that this is perhaps one of the more
central parts to show that the Voting Rights Act today is not only
constitutional, but that it in fact works to end discrimination. And
that’s what it was intended to do. And it’s a law that we’re all very
proud of. Thank you very much.

[The prepared statement of Mr. Hebert follows:]

PREPARED STATEMENT OF J. GERALD HEBERT

Good morning Chairman Chabot, Rep. Nadler, and distinguished committee mem-
bers. Thank you for the opportunity to testify before you today. I will focus my com-
ments on the bailout provisions of the Voting Rights Act (VRA), but would like to
state at the beginning that the Act should be extended and the bailout provisions
be retained largely in their present form.

The marches, protests, and struggles of the civil rights community culminated in
1965 with the passage of the VRA. Individual adjudication of disputes had been in-
effective in securing minority citizens an equal opportunity to cast their ballots.
Congress took a fresh approach, establishing a formula subjecting certain jurisdic-
tions to administrative or judicial preclearance of changes affecting voting, and set-
ting up a means for those jurisdictions to bailout out of coverage at a later date.

A jurisdiction is covered, and required to preclear all changes effecting voting, if
it (1) maintained a test or device as a prerequisite to voting as of one of three fixed
dates, and (2) as of that date either less than 50 percent of its voting age residents
were not registered to vote or less than 50 percent of its voting age residents actu-
ally voted.

Between 1965 and 1982, these covered jurisdictions could bailout of coverage by
demonstrating in an action for declaratory judgment before a three-judge panel of
the United States District Court of the District of Columbia that no test or device
had been used in a given number of years. Political subdivisions, such as counties,
were prohibited from bailing out separately if they were located within a state that
was covered in its entirety.t

In 1982, Congress enacted two major revisions to the bailout provisions. First, po-
litical subdivisions could bailout separately from their covered jurisdictions. Second,
the bailout criteria were changed to “recogniz[e] and reward[] their good conduct,
rather than require[e] them to await an expiration date which is fixed regardless
of the actual record.”2

Under the current bailout formula, a covered jurisdiction must first demonstrate
that in the past 10 years: (1) no test or device has been used to determine voter
eligibility with the purpose or effect of discrimination, (2) no final judgments, con-
sent decrees, or settlements have been entered against the jurisdiction for racially
discriminatory voting practices, (3) no federal examiners have been assigned to mon-
itor elections, (4) there has been timely submission of all voting changes and full
compliance with §5, and (5) there have been no objections by the Department of
Justice or the District Court for the District of Columbia to any voting changes.3
Second, the jurisdiction bears the burden of proving at the time bailout is sought
that any dilutive voting procedures have been eliminated, constructive efforts have

1City of Rome v. United States, 446 U.S. 156, 167 (1980).
21982 S. Rep. No. 417, 97th Cong., 2d Sess. 46,as reprinted in 1982 U.S.C.C.A.N. at 222.
342 U.S.C. §1973b(1)(A-E) (2005).
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been made to eliminate any known harassment or intimidation of voters, and it has
engaged in other constructive efforts at increasing minority voter participation such
as, expanding opportunities for convenient registration and voting and appointing
minority election officials throughout all stages of the registration/election process.*

The current bailout formula was an important step towards achieving the goals
of the VRA. It gave covered jurisdictions an incentive to move beyond the status
quo, and to improve accessibility to the electoral process for minorities. As the Sen-
ate Judiciary Committee report stated, “the goal of the bailout . . . is to give cov-
ered jurisdictions an incentive to eliminate practices denying or abridging opportu-
nities for minorities to participate in the political process.”?

Congress should examine whether there is evidence that the bailout provision ac-
tually “provide[d] additional incentives to the covered jurisdictions to comply with
laws protecting the voting rights of minorities, and . . . improve[d] existing election
practices.” 6 I believe it has.

The Supreme Court has indicated a strong Congressional record demonstrating
the existence of discrimination is required when legislating in this area.” In 1970,
1975 and 1982, Congress commissioned studies to collect evidence on voter discrimi-
nation. In 1970, the Act was extended because while there was a significant in-
crease in black voter registration, there was continued racial discrimination in the
electoral process (e.g., switching from single-member districts to at-large elections,
redrawing boundaries, minority candidates prevented from running, illiterate voters
being denied assistance, racial discrimination in selection of poll officials, harass-
ment, intimidation) and black voter registration rate lagged behind white rate.®
Similarly, in 1975 minority registration rates improved, but still lagged behind
whites and restrictions on registration, casting a ballot, running for office, intimida-
tion and vote dilution still existed.? In 1982, the Commission on Civil Rights report
documented continued resistance by individuals and local jurisdictions to increased
minority participation in elections and to complying with the VRA. What evidence
about all this exists today? Congress has a duty, whether it extends the Act or not,
to answer this question.

I have served as legal counsel to all of the jurisdictions that have bailed out since
the 1982 amendments to the VRA. All of them are in Virginia and are listed in Ap-
pendix A.

Local jurisdictions with which I have worked have expressed to me several advan-
tages that they derive from the current bailout formula. For instance, by requiring
them to prove a ten-year record of good behavior and to demonstrate improvements
to the elections process for minorities, these covered jurisdictions are afforded a pub-
lic opportunity to prove it has fair, non-discriminatory practices. Second, while bail-
outs come with some costs (on average about $5,000 for legal expenses), it is still
less costly than making §5 preclearance submissions indefinitely. Finally, once bail-
out is achieved local jurisdictions are afforded much more flexibility and efficiency
in making routine changes, such as moving a polling place.

For all of its advantages, however, only a few jurisdictions have bailed out. Some
argue §5 should be retained because jurisdictions have not been achieving bailout
on a mass scale, and that this is evidence there are still many problems with the
election processes in these jurisdictions.10 This assumes that jurisdictions are apply-
ing and being denied, when really the problem is that jurisdictions are just not ap-
plying. (See Appendix A). Why is this?

One reason might be that smaller localities just do not know the bailout option
is available to them, or it seems too complicated or time consuming. For the vast
majority of jurisdictions, the process is relatively straightforward and easy. I would
recommend that when the legislation is reauthorized, Congress suggest the Depart-
ment of Justice provide more information to localities about how to achieve bailout
and encourage them to do so.

Another reason posited for the lack of bailouts is that the criteria are thought to
be too difficult to meet. That is not the case. Most of the factors to be demonstrated
are easily proven for jurisdictions that do not discriminate in their voting practices.

442 U.S.C. § 1973b(1)(F) (2005).

51982 S. Rep. No. 417, 97th Cong., 2d Sess. 46, 60, as reprinted in 1982 U.S.C.C.A.N. at 238.

61d., at 222

7City of Boerne, 521 U.S. 507, 525 (1997).

8 Paul F. Hancock and Lora L. Tredway, The Bailout Standard of the Voting Rights Act: An
Incentive to End Discrimination, 17 Urb. Law. 379, 393-394 (1985).

91d. 397, fn. 93-98.

10Vernon Francis et al., Preserving a Fundamental Right: Reauthorization of the Voting
Rights Act, Lawyers’ Committee for Civil Rights Under Law, at 11, June 2003.
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One factor, proving §5 compliance, is often cited as the most difficult to meet be-
cause opponents to bailout are likely to be able to find some small change that was
not precleared. But this is not an obstacle either.

There are several reasons why demonstrating §5 compliance should be retained
as part of the bailout formula. First, DOJ will allow a jurisdiction that inadvertently
failed to submit a few changes to submit those changes for preclearance at the time
bailout is sought, and thus the preclearance is nunc pro tunc. Second, the legislative
history shows that Congress thought that for changes which “are really de minimis”
the “courts and Department of Justice have used and will continue to use common
sense.” 11 While this process of going back and making these §5 submissions can be
time-consuming, it ensures full compliance with the Act and is faithful to the lan-
guage and spirit of the law.

While most jurisdictions who have sought bailout since 1982 have had to make
few such submissions, (See Appendix A) some county officials know that political
subdivisions, such as towns and cities within the county, have not made any sub-
missions. This affects the County’s ability to obtain an expedited bailout. In King’s
County, California, for example, 40-50 submissions have been required on behalf of
localities, some of which do not even exist anymore. Furthermore, King’s County
does not have authority to compel the localities’ compliance with §5.

Several amendments were proposed in 1982 which would have made it easier for
states to bailout without each of its political subdivisions bailing out, and each was
rejected.12

A better solution may be to allow towns, cities and other local governmental units
within a covered county to bailout independently. Then, once each has bailed out,
the county can bailout without having to make submissions on behalf of each town
or city within its borders. In this sense, the town-county relationship mirrors the
current county-state relationship that exists under the current bailout law. The
county would still need to make submissions for any changes it makes until it seeks
bailout.

To consider the merits of this, Congress should examine §5 in covered states to
see if allowing a bailout to jurisdictions within the state has proven to be problem-
atic from an enforcement or compliance perspective. If a county can bailout now in
a state like Virginia that is completely covered (and they can and have done so),
has exempting parts of a state from preclearance obligations or other special reme-
dial provisions caused any problems from an enforcement perspective? That would
shed light on whether Congress might want to allow a local government to bailout
within a covered county, or vice versa.

A third criticism of the bailout provision relates to the VRA coverage formula.
(“Places bound by the preclearance provision are identified by a formula based on
minority participation in election more than three decades ago.” 13) The bailout pro-
visions, on the other hand, were designed to “relate to the jurisdiction’s recent
record of behavior rather than to a mere calendar date.”1* To the extent that only
jurisdictions that meet the coverage formula need to seek bailout, the bailout provi-
sions suffer from whatever overbreadth or other potential problems exist with re-
gard to the coverage formula.

Some argue the current coverage formula may be unconstitutional because of a
lack of “congruence and proportionality between the injury to be prevented or rem-
edied and the means adopted to that end.”15 §2 of the 15th Amendment to the
United States Constitution grants Congress the authority to enforce § 1, namely “the
right of citizens of the United States to vote shall not be denied or abridged by the
United States or any State on account of race, color, or previous condition of ser-
vitude.” After passage of the Voting Rights Act in 1965, the Supreme Court held
in South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966), that Congress had the
remedial authority under the 15th Amendment, §2 to pass parts of §4 of the VRA.
Again, in 1980 the Supreme Court stated in City of Rome v. United States, 446 U.S.
156, 177, that preclearance “is an appropriate method of promoting the purposes of

111982 S. Rep. No. 417, 97th Cong., 2d Sess. 46, 48, as reprinted in 1982 U.S.C.C.A.N. at 226.

12H.Amdt. 266 to H.R. 3112, 97th Cong., 1st Sess., offered Oct. 5, 1981 would have allowed
a state to bailout if two-thirds of its political subdivisions bailed out, and H.Amdt. 272 to H.R.
3112, offered Oct. 5, 1981 and S.UP.Amdt. 1029 to S. 1992, offered Jun. 18, 1982, both would
have allowed a state to bailout if the state met all the criteria, even if its political subdivisions
did not. Each was rejected, because the 15th amendment places the burden of protecting the
electoral franchise on the States.

13 George F. Will, VRA, All of It, Forever?, Newsweek, Oct. 10, 2005.

141982 S. Rep. No. 417, 97th Cong., 2d Sess. 46, as reprinted in 1982 U.S.C.C.A.N. at 222.

15 City of Boerne v. Flores, 521 U.S. 507, 520 (1997).
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the Fifteenth Amendment, even if it is assumed that § 1 of the Amendment prohibits
only intentional discrimination in voting.”

Congress’ authority to enact remedial legislation under the Fourteenth Amend-
ment was later reviewed in City of Boerne v. Flores, 521 U.S. 507, 519 (1997), and
the Court determined that Congress’ remedial authority extends only to enforce pre-
vention of unconstitutional actions, not to make substantive change in the governing
law. Id. at 520 (holding Congress did not have the remedial authority to pass the
Religious Freedom Restoration Act). Some thought this holding signaled potential
problems for the VRA’s constitutionality, yet just two years later the Court stated
in Lopez v. Monterey County, 525 U.S. 266, 282-283 (1999), “[1legislation which de-
ters or remedies constitutional violations can fall within the sweep of Congress’ en-
forcement power even if in the process it prohibits conduct which is not itself uncon-
stitutional and intrudes into legislative spheres of autonomy previously reserved for
the states.”

Thus, the remedial provisions of the VRA, including the bailout provision, must
be proportional to the injury to be prevented. Considering the bailout provision ap-
plies to jurisdictions based on a coverage formula that most seem to agree is out-
dated, one solution would be to revise the coverage formula. It’s perhaps the hardest
issue facing the Congress. This is an area the Congress should give serious consider-
ation and study to.

A solution might be crafted along the following lines: a jurisdiction is covered if
(1) there is a disparity between the percentage of registered minority voters or per-
centage of minority voters who cast ballots in the last presidential election on the
one hand, and the actual voting age population percentage of minorities on the
other; or (2) the jurisdiction provided English only election materials and assistance
and more than five percent of the voting age residents are members of a single lan-
guage minority.

This formula would seemingly target the remedy toward the potentially discrimi-
natory conduct in a more direct way than a formula based on the results of a presi-
dential election conducted thirty years ago. Jurisdictions which meet this formula-
tion would be presumptively covered and subject to § 5 preclearance. They may seek
bailout from coverage immediately, but would be required to meet the same bailout
factors that currently exist.

When devising a new formula, it is important to keep in mind the original pur-
pose of the coverage formula: “The coverage formula of section 4(b) was designed
to limit the Act’s most stringent remedies to those areas of the country where con-
gressional investigation had disclosed the most prevalent and pervasive degree of
racial discrimination in voting.” 16 Congress has done a magnificent job each time
it extended the Act in the past to gather detailed information on how the Act was
working. It should once again undertake that effort.

To this extent, and to the extent that §5 preclearance had worked as evidenced
by the steady submissions of changes, the sharp reductions in objections (See Ap-
pendix B), and the practical standards for bailout that currently exist, we are head-
ed toward a day when there will be no discrimination that affects the ability of any
person to register to vote or to cast a ballot, and our democracy will be better for
it.

Thank you.

16 City of Rome, brief by Appellees pg 44 (citing H.R. Rep. No. 439, 89th Cong., 1st Sess. 8,
12-14 (1965); S. Rep. No. 162 (Pt. 3), 89th Cong., 1st Sess. 13-16 (1965); Sheffield, 435 U.S.
at 119-120
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ATTAGHMENT 2

Justice Department Objections -- 1985 -- 1994

Rusk Independent School District
(Cherckee Cly.) {83-0174)

Liberty-Eylau Independent School District
(Bowie Cty.) (84-0121)

Dawson County (84-0343)

El Campo (Wharton Oty ) (84-1364)
Lynn County (85-0855)

Terrell County (85-0674)

Plainview Independent School District
(Hale Cty.) (86-0674)

El Garnpo (Wharton Cty.) (86-1633)
Trinity Valley Community College District
{Anderson, Henderson, Hunt, Kaufman and
VVan Zandt Clys.) (66-0002)

Wharton Independent Schoal District
(Falls Cty.) (87-0487)

Marlin Independent School District

(Falls Cty.) (87-0487)

Crackett County (87-0300}

Columbus Independent School District
(Colorado and Austin Ctys.) (87-0025)
Hondo Independent Schoal

District (Frio and Medina Ctys.) (87-0952)
Marshalltown Independent School District
(Harrison Cty.) (87-0080)

San Patricio County (87-1132)

Jasper (Jasper Cty.) (33-0951)

Lynn County (85-0835)

El Garpo (Wharton Cty.) (88-1471)
Dallas County {88-0363)

Baytown (Chambers and Harris Ctys.)
(86-0634)

Refugic Independent School District
(Refugio Cty.) (83-1251)

Cuere (DeWitt Cty.) (88-0326)

Denver City (Yoakum Cty.) (88-1530,
88-1533)

Nolan County Hospital District (89-0754)
San Patricio County (89-0874)

State (80-0015)

Freeport (Brazoria Cty.) (90-0164)
Grapeland (Houston Cty.) 90-0860)
Dallas (Collin, Dallas, Denten, Kaufman &
Rockwall Ctys.} (89-0245)

Lubbock County Water Contrel and
Improvement District No. 1 {Lubbock Cty.)
(50-4933)

Refugic Independent Schoel District
(Refugio Cty.) (90-1268)

Dallas (Collin, Dallas, Denten, Kaufman &
Rockwall Ctys.) (§9-0425, 31-0642)
State (50-0003)

Houston (Harris, Montgomery and Fort
Bend Ctys.) (91-2353)

State (91-3395)

Del Valle Independent School District
(Travis Cty.) (91-3124)

El Campo (Wharton Cty.) (81-0530)
State (92-0070)

State (52-0146)

Gregg County (31-3349)

Calhoun County (91-3549)

Galveston County (91-3601)

Castro County (91-3780)
Monahans-Wickett-Pyote Independent
School District (Ward Cty } (91-3272)
Ellis County (91-4250}

Lubbock Independent School District
{Lubbock Cty.) (91-3910)

Terrell County ($1-4052)

Bailey County (91-3730)

Cochran County (31-4049)

Hale County (91-4043)

Deef Smith County {91-4051)

Gaines County (91-3990)

Wilmer (Dallas Cty ) (30-0393)

Del Valle Independent School District

1/181985

2/2611985
8/81985
11/811985
11181985
1131986

4101988
7181968

10141966

12/28M968

B/2211987
10/211987

1/41968

1/221988

41181988
6/14/1988
8121968
97261988

2/31198%
21271989

37201968

5/81198%
10/2711969

2/5M990
211211990
571990
11/511990
11131990
12/211990

3131991

3191991

412211991

5/81991
8/231991

10/411991
11121991

12/24/1991
171992
3/91992

3101992
3171992
3171992
3171992
37301992

3/30M1992
3/301992

37301992
4/81992
4161992
4/81992

41101992

47101992

71441992

71201992

withdrawn 12/24/91

withdrawn 8/4/92

Texas

Justice Department Objections -- 1995 — 2004

State (94-4077)
Edwards Underground Water
Conservation District (Gonzales

Cty.) (94-033%)

Andrews (Andrews Cty.) (94-2271)
State (95-2017)

Webster (Harris Cly.) (96-1006)
State (98-1365)

Galveston (Galveston Cly.) (98-2149)
Lamesa (Dawson City) (99-0270)
Sealy Independent School District
(Austin Cly.) {99-3823)

Haskell Consolidated Independent
Scheol District {Haskell, Knox, and
Throckmorton Ctys. ) {2000-4426)
State (2001-2430)

‘Waller County (2001-3951)

Freeport (Brazoria Cly) (2002-1725)

21711995

31211985
B/281995
11161956
3171997 withdrawn 4/7/98
9/28/1998 withdrawn 10/21/98
12/14/1998 withdrawn 02/04/02
7/181999

8/5/2000

9/2412001

1171872001
6/21/2002

/1212002

13



(Travis Cty.) (7-31-62)
Ganado {Jackson Cly.) (92-0318)
Castro County (92-4027)

Galveston (Galveston Cty.) (92-0136)
Allanta Independent Schaal District
(Cass Cty) (92-3754)

Carthage Independent School District
(Panala Cty.) (92-4890)

Corsicana Independent School District
(Navarro Cty.) (92-4186)

Lamesa (Dawson Cly.) (92-0907)
Ballsy County (93-0860)

Castro County (93-0917)

McCulloch County (93-0075)

Balley County (93-0194)

Wharton County (92-5239)

Edwards Underground Water District
(93-2267)

Marion County (93-3983)

State District Court (93-2585)

Harris County Criminal Coutt at Law
(Harris Cty.) (93-2654)

Fort Bend County Court at Law {(Fort Bend

Cty.) (83-2475)
Mexia Independent School District
(Limestone Cty.) (93-4623)

Tarrant County (94-3012)

Edna Independent School District
(Jacksan Cly.) (94-0865)

Morton (Cochran Cty.) (94-1303)
San Antonio (Bexer Cty.) (94-2531)
Kames City (Karnes Cty.) (94-2368)
Judsen Independent School District
(Bexar Cly.,) (54-4175)

95

713141992
B8/17/1992 withdrawn 1/22/93
10/6/1992

12114/1992

219/1993
3/22/1993 withdrawn 1/3/94

31221993
4126/1993

514/1993
5/10/1993

B4/1993
7191993
8130/1993

1119/1993
4118/1994
519/1994

513141994
513171994

B8/13/1994
B815/1994

812241994
912/1994
10/21/1994
10131/1994

11418/1994
79
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Mr. CHABOT. Thank you very much. Without objection, those ma-
terials will be included in the record.

Mr. HEBERT. Thank you.

Mr. CHABOT. We want to thank all four of the members for their
testimony here this morning. Now the Members up here have 5
minutes each to ask questions. And I yield myself 5 minutes for
that purpose.

I'd ask all of you this question, if you could—and since I'm ask-
ing all four, if you could keep it within a confined range, so we
could get everything in—how do you see the state of minority vot-
ing rights now, as compared to 1965? And how much of that would
you say is directly or indirectly attributable to the Voting Rights
Act? And I guess we'll start with you, Lieutenant Governor.

Mr. STEELE. Thank you, Mr. Chairman. Just very quickly, I
think if you look at where we were and where we are, you can see
dramatic progress has been made, as has been indicated by the tes-
timony here this morning. But what I tried to caution in my com-
ments was, you know, yeah, we've gone down the road and we've
gotten rid of some of the ugly, but we still have some of the bad
out there to deal with, as well; as well as we’ve got some good.

So the process of enfranchising individuals is a living process. It’s
an ongoing process that I think reflects the vibrancy and the diver-
sity and the changes that occur within any given community.

Right now, our country, for example, is dealing with increased
immigration. And I know in my State of Maryland, and particu-
larly Prince George’s and Montgomery Counties, we've seen a very
significant increase in Hispanic and other minority communities
who have migrated to this part of our Capital region. So how do
we address their ongoing issues and concerns relating to enfran-
chisement, as they become fully American citizens and want to
fully participate?

So I think we have to stay focused on the evolution and the con-
tinual vibrancy of this process. And this type of hearing and this
process, in and of itself, helps us do that.

Mr. CHABOT. Thank you. Mr. Garza?

Mr. GARzA. I think there has been a dramatic improvement in
the level of representation in the Latino community in Texas and
throughout the Southwest, and in large measure because of the
Voting Rights Act—section 5 and section 2.

I think there’s still a lot of work that needs to be done. And we
find examples every day of continuing applications of discrimina-
tory features and of things that could be improved in this thing.

For example, the 2001 redistricting plan from Texas was objected
to by the Department of Justice because it retrogressed and elimi-
nated four Latino districts. All of those were put back into place
as a result of the letter of objection and as a result of litigation.
So that’s 2001, when that redistricting plan was adopted for the
State House of Representatives.

And another thing that we find continually when we file section
2 cases is there is a large percentage of non-compliance, or a sub-
stantial amount of non-compliance in local jurisdictions. We inevi-
tably will find in reviewing records—for example, in the Roscoe
Independent School District, we sued, challenging the at-large elec-
tion system in Roscoe. And in discovery and in reviewing the min-
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utes of the school district, we found that they had adopted a num-
bered post provision for the at-large election system, and had never
submitted it for preclearance.

So there’s a number of instances like that in almost every situa-
tion where we’ve filed these at-large challenges, that we find non-
compllilance. And so I think there’s still a major problem with that,
as well.

Mr. CHABOT. Thank you. Mr. Derfner?

Mr. DERFNER. There’s no question that the right to vote is much
more real today—incredibly more real—than it was in 1965. At the
same time, we have to recognize the Voting Rights Act has been
central to that progress.

And I liken it to a cold. If T get a cold, the doctor gives me an
antibiotic, and he warns me,“Keep taking this antibiotic for a full
week, or a full 10 days. And even if your symptoms appear to be
lessening after four or 5 days, don’t give up on the antibiotic, be-
cause your cold is not over just because the symptoms are not quite
as visible.” And I think that’s what we have here. The Act has been
critical to the progress we’ve made, and it remains critical to keep-
ing on the progress.

Mr. CHABOT. Thank you. Mr. Hebert?

Mr. HEBERT. Just very briefly, Mr. Chairman, simply put, the
Voting Rights Act has been responsible for bringing about the pres-
ence in boards, commissions, and other public bodies, of minority
citizens taking their rightful place. And but for the Voting Rights
Act, that would not have happened.

I have seen in my own experience, particularly, I recall my days
in the Justice Department, when I was in Selma, Alabama, where
Dallas County, Alabama—Selma being the county seat—was
roughly 50 percent Black in its voting-age population. And due to
the fact of extreme racially polarized voting and the fact that there
was a long history of discrimination, obviously, against Black vot-
ers in Selma, Black voters were never able to elect a single county
commissioner or school board member to the school board or to the
county commission; even though they were roughly half of the pop-
ulation. And that didn’t come about until nearly 1990.

And it came about because the Justice Department spent years
litigating the case that went back and up and down to the 11th
Circuit like a yo-yo several times. But eventually, single member
districts were there, put into place. Some of the districts were ma-
jority Black, and Black voters chose to elect a Black candidate to
those. And so for the first time in history in Selma, Alabama, the
Voting Rights Act finally brought fruit, and Black voters were able
to have representatives of their own choice governing them.

Now, that story has been repeated across the Nation in jurisdic-
tions and small towns. And the Voting Rights Act has been sin-
gularly responsible for empowering minority voters to achieve those
magnificent results.

Mr. CHABOT. Thank you very much. My time has expired. The
gentleman from New York, Mr. Nadler, is recognized for 5 minutes.

Mr. NADLER. Thank you, Mr. Chairman. I’d like to ask the mem-
bers of the panel one question, so we can clear this up for the ben-
efit of the Supreme Court. Starting with Mr. Haybert, is it?
Haybert?
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Mr. HEBERT. Hebert.

Mr. NADLER. Hebert. Starting with Mr. Hebert, and going this
way, do the members of the panel, based on their own experiences
with elections in their home jurisdictions, believe that the protec-
tions of the Voting Rights Act—and most especially, the protections
of the various sunsetting provisions of the Voting Rights Act that
we're considering—are still vitally needed? And I mean vitally
needed today; not 40 years ago.

Mr. HEBERT. The answer is, yes, Mr. Nadler. And if I would add
one comment, you'll see I've attached a listing of all the objections
that the Justice Department has entered in some States, covered
States—Mississippi, Virginia, South Carolina, to name a few. Some
will argue that the fact that there are maybe half as many objec-
tions in the last 10 years as the prior 10 years to that, that that’s
evidence that we no longer need section 5.

In fact, the opposite is true. In fact, this shows that jurisdictions
now understand that they can’t retrogress minority voting rights
when they make changes, and they’ve made less of them.

Mr. NADLER. And it’s working.

Mr. HEBERT. And it’s working.

Mr. NADLER. Thank you. Mr. Derfner?

Mr. DERFNER. Mr. Congressman, yes, I agree wholeheartedly.
And in fact, another way to do it is to pay attention in our local
communities to the—or our State legislatures—to the proposals
that are floated, and that never even get off the ground because it’s
understood that they will not get precleared. And so, in fact, the
deterrent effect of the preclearance provision, just for one, is a crit-
ical one. And half the time, we never see what might happen and
what would happen if we didn’t have section 5.

The same thing, frankly, is true with the Federal Observer Pro-
gram under section 8 of the act. The mere possibility of Federal ob-
servers coming to some elections, and the fact that observers have
been sent to certain elections and certain polling places, gives us
cleaner elections than we would have, and guarantees the protec-
tions. So we can’t do without it.

Mr. NADLER. Thank you. Mr. Garza?

Mr. GARZA. Absolutely. And to echo some of the comments, the
experience that we’ve had is that discussions in the governing
boards have turned to, for instance, “Well, you know, we’ve had
single member districts all these years. We have to keep redis-
tricting every decade. It’s costing us a lot of money. Why don’t we
do away with single member districts?” And inevitably, the discus-
sion goes to, “Well, you can’t, because of the Voting Rights Act.”

Mr. NADLER. Thank you. Lieutenant Governor Steele?

Mr. STEELE. Thank you. Absolutely, it is relevant today, as it
was in 1965, and I would say more so. And I think our recent his-
tory, electoral history, at the Federal and State levels would dictate
that we not only renew and put back in place those—keep in place
those provisions, but to the extent necessary, enhance and augment
them to address some of the ongoing concerns that have been iden-
tified since 2000. So I think it’s very relevant.

Mr. NADLER. Thank you. Well, I think we’re making the record
for the Supreme Court. Mr. Chairman, I will at this time yield the



99

balance of my time to the gentleman from Georgia, who has worked
so very hard on these issues.

Mr. ScoTT OF GEORGIA. Thank you very much, Mr. Nadler. And
I thank this entire Committee for your kindness and graciousness
in extending me this opportunity to participate; not being a Mem-
ber. I really, really appreciate it. Thank you very, very much.

I'd like to ask this question to each of the panelists, and if you
could respond to it. For jurisdictions covered by section 5 of the
Voting Rights Act, any change in the State’s or political subdivi-
sion’s electoral process must be submitted for Federal preclearance,
to prove that such a change does not have the purpose or effect of
denying or abridging a citizen’s right to vote.

As you know, in my home State of Georgia there’s a bill that has
been passed, and is now law, that requires everyone who votes in
person to first show State-issued identification photo card. Let me
ask each of you this question. How does this law not have the pur-
pose or effect of denying or abridging a citizen’s right to vote; since
most of the people without the photo driver’s license or State-issued
photo identification cards are people of color; or the poor, Black and
White; or the disenfranchised; and the elderly?

And TI'd like for each of you to respond. Mr. Steele, especially, I
think you’ve had a case where you've vetoed—or your State has re-
cently vetoed—an ID bill. I think you have some familiarity with
that. And of course, Mr. Garza, you're representing from your per-
spective for Hispanics, and yours as a voting rights attorney. Espe-
cially, Mr. Hebert, yours as a former Acting Chief of the Civil
Rights Division of the Justice Department.

Because, to show the irony of this, just yesterday, a Federal
judge in the Rome Northern Circuit in Georgia ruled that, in fact,
this very law that was precleared by the Justice Department is, in
fact, discriminatory and, he said in his own words, unconstitutional
and acted as a poll tax—one of the most vicious forms of denying
individuals the vote.

Each of your responses, that would be very, very important, be-
cause I think Georgia now becomes the poster State for why we
need this Voting Rights Act extended.

Mr. CHABOT. The gentleman’s time has expired. The witnesses,
we’d ask you to be relatively brief in your answers.

I would also note that it’s really more specifically a HAVA issue,
rather than what’s covered in this hearing. But nonetheless, the
question has been asked, and can be answered.

Mr. STEELE. I'd just very quickly say that, yes, we did recently
have to deal with this issue. With respect to that bill, there was
additional language in there that the Governor found particularly
onecrl'ous. It wasn’t just specifically the idea of having a voter ID
card.

But this is a debate that many States are having right now. Par-
ticularly, in the State of Maryland, we had a very contentious 1994
election for governor, in which there was fraud and abuse: in which
voters who had long since been dead voted; in which voters who
were not registered to vote, voted. And so there has to be in place
in the system some type of checks and balance.

And I think the debate and discussion we need to rightly have
is what makes sense. If I go to the bank right now to cash a check,
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regardless of my status in life, not only do I have to present an
identification card, I get fingerprinted. So there are checks and bal-
ances throughout our system. And I don’t see how or why this proc-
ess—which 1s the most precious process that we can engage in—
should not be protected as much as possible from fraud and abuse,
at any level, so that every citizen’s vote not only is counted, but is
counted fairly.

And so I think it’s an open debate. It’'s an open question. The
States are having it. The Congress is certainly going to be engaged
in it. And probably, at some point, the Supreme Court is going to
ultimately judge which way is right and which way is wrong, vis-
a-vis the Constitution.

But it’s an important debate we’re having in our State. And I
look forward to having it again come this January when the session
starts up in our legislature, because I know it’s one of the issues
we'll be tackling.

Mr. CHABOT. If the other witnesses would like to answer the
question, they can. But, please, if you would be brief in your an-
swers, because we're trying to keep this within the 5-minute rule.

Mr. DERFNER. Mr. Congressman Scott, I have no doubt that that
bill was flagrantly unconstitutional, flagrantly illegal, flagrantly
discriminatory. And that’s exactly what Judge Murphy found.

And I think the importance of that is, how did the bill get that
far? What does it show about the propensity of a covered jurisdic-
tion to do things that it knows are discriminatory?

And frankly, what can we learn in the rest of the Nation, where
there’s a rush to judgment in many States to perhaps deal with
fraud—which I acknowledge is something we need to prevent; but
they aren’t being careful enough to deal with it in a way that will
still protect and preserve the right to vote of people, especially poor
people that don’t drive cars, that don’t necessarily carry ID cards
with them around. And so that case is a beacon for telling us that
we are reminded we have to protect the right to vote.

Mr. HEBERT. And if I may just add one other comment to that,
you brought up the fact that the Justice Department did, in fact,
preclear that bill, and it’s very troubling.

I mean, I think, as the section chief there, there was an effort
made in South Carolina to impose a college diploma requirement
to hold certain offices. And we found when we examined that, that
that would fall more harshly on the shoulders of minority citizens,
who hadn’t achieved that same education attainment level. And
this is a similar thing.

It always amazes me, I guess, as a voting rights lawyer, to see
that we’re taking a fundamental right like the right to vote and,
instead of trying to expand it, we're trying to put conditions on it.
We've done that throughout the history of our country. White
males were allowed to vote; then property owners were allowed to
vote; people only over 21, which we eventually lowered to 18. We
eventually made people pass literacy tests; poll taxes; good char-
acter clauses.

Instead of expanding the right to vote, the State of Georgia tried
to restrict the right to vote. And even though there are some cases
of legitimate concern about fraud, as the Lieutenant Governor has
pointed out, well, if the voting rights community is going to have
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to show a demonstrated record of a need to extend voting rights
discrimination, anti-discrimination provisions, why shouldn’t those
who are claiming that there’s fraud have to also show factually—
not just come in and make allegations, but to show a record, so
that their legislation is tailored to meet that? Seems to make sense
to me.

Mr. GARZA. Just very briefly, LULAC is extremely concerned
about any restriction that has that sort of requirement for voting.
We understand the need to make sure that elections are fair and
clean. Our experience, though, has been that when you target elec-
tion fraud measures, theyre usually targeted at the minority com-
munity in a far greater extent than they are the non-minority com-
munity.

For example, we had a congressional race not too long ago in
Houston, where 1,700 White voters voted in the Democratic—in the
Republican primary, and then switched to vote in the Democratic
run-off where an Hispanic was running against an Anglo can-
didat(a. That’s illegal in Texas. That’s a felony. Nobody was pros-
ecuted.

I represented a young man in Uvalde, Texas, who assisted an il-
literate voter secure an absentee ballot, a mail-in ballot. And be-
cause he was illiterate, he could only make a little mark, and had
to be witnessed. Well, in Texas, a voter can only witness two—I
mean, I'm sorry, one application for absentee ballot, or mail-in bal-
lot, for an illiterate voter. My client witnessed two, and he was
prosecuted. The DA dropped the charges when I sent him a copy
of the 1983 action that I would file if he continued.

But that’s the sort of enforcement that we see in Texas; when
much of the fraud is actually committed by officials, not by voters.

Mr. CHABOT. The gentleman’s time has expired. The Chair would
just note for the record—and again, I don’t want to get too far
afield of what the purpose of this hearing is—but I'm all for ex-
panding voting as widely as possible; but not expanding it to the
extent that people who are deceased are allowed to vote. And so I
have to concur with some of the comments that the Lieutenant
Governor made, that I think it’s in no one’s interests to have fraud
occurring.

And as were doing that, we certainly need to make sure that
we’re not trampling upon anybody’s rights, whether they be minori-
ties or otherwise. But there is voter fraud going on, and that’s just
unacceptable. We need to come to grips with that, I believe.

The gentleman from Arizona, Mr. Franks, is recognized for 5
minutes.

Mr. FRANKS. Well, thank you, Mr. Chairman, and thank you,
panel members. Lieutenant Governor Steele, it’s always good to see
you again, sir.

Mr. Hebert, in the covered areas, or those areas where there is
special scrutiny due to past violations of the Voting Rights Act, do
you see in your official capacity, or just studies that you have, that
the complaints are increasing or decreasing on the Voting Rights
Act?

Mr. HEBERT. Well, in the jurisdictions that have bailed out, cer-
tainly, they are decreasing. In fact, in many of those jurisdictions,
the bailout process is an opportunity really for the election officials
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to look at their entire voting and election system, top to bottom,
and ensure that every aspect of it is non-discriminatory, and that
in fact they are making the opportunities for people—minorities, of
course, focused in that—to register and to cast ballots.

So in the bailout jurisdictions, the opportunities were actually in-
C}I;easing, as the Justice Department found when they consented to
them.

Mr. FRANKS. And in your position, do you see—if you had to
point out any particular practice that would be the most egregious,
that goes to the heart of why we have the Voting Rights Act in the
first place, that would be the most egregious in discriminating
against people or trying to place undue burden on their right to
vote, what would your perspective be on that?

Mr. HEBERT. I think today the biggest area that needs reform is
redistricting, frankly. I think you see gerrymandering taking place
at all levels; and oftentimes, aimed at keeping certain potential
candidates off the county commission or the city council or school
board. So I see intentional—a lot of times intentional fragmenta-
tion of the minority community, so that they cannot elect a can-
didate of choice. I think that would probably be one of the principal
things I see.

Problems that deal with method of election, I think, continue to
be the largest ones; because they in fact ultimately preclude minor-
ity citizens from taking their rightful place, oftentimes, you know,
in a governing situation.

Mr. FRANKS. Well, I might ask you to help me understand that
a little bit better, how they preclude that.

But my last question would be to the entire panel, and starting
with you, Mr. Hebert. If you were going to rewrite some part of the
Voting Rights Act retrospectively, if you, knowing what you do
now, could go back the 40 years and say, “We want to put this in
place because now we know what the trends were,” how would you
change—what things would you do differently? And I'll start with
you, Mr. Hebert. And just if everyone could take a shot at that.

Mr. HEBERT. Well, that’s a very interesting question, actually,
Congressman Franks. I would say that one thing I would do, if I
had had the foresight to do it—and I admit that I would not have;
and you didn’t either, unfortunately—is that I would have spelled
out in section 5 that the purpose prong of section 5 bars unconsti-
tutional discrimination, and not just retrogressive intent, as the
Supreme Court has now limited it.

I would have said that if a county or a State or a city makes a
voting change, and they intend to discriminate against minority
voters, even if they don’t make them worse off in the process, but
they intend to discriminate against them and keep them in their
place, that that ought to be unconstitutional—which it is—and it
ought not to be precleared under the Voting Rights Act—which, un-
fortunately, today is not the law, as a result of the Supreme Court’s
decision in Bossier Parish v. Reno.

So that’s certainly one change I would retrospectively go back
and make. Mr. Derfner was around for the original ’65 Act, so I'll
let him add another—— [Laughter.]

Mr. FrRANKS. Mr. Hebert, just briefly, related to the previous
thought that you brought forth, the part that you think related to
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the electoral redistricting, what part of that would you point out
as having been something that is discriminatory toward minorities
of any kind?

Mr. HEBERT. Well, when a redistricting plan is drawn by a juris-
diction, whether it’s at the State level or the local level, they have
a whole host of data available to them, down to the finest detail.
And as a result of highly sophisticated technology, we can actually
look down and see which blocks within a State voted Democratic,
which ones voted Republican, where the minority voters are, the
Hispanics, and how they’re trending in terms of their voting pat-
terns. And we can calibrate districts down to almost a tenth of a
gercent, as to what the likely outcome is going to be on election

ay.

And so I think that what happens in a lot of jurisdictions is that,
as particularly the Latino community has been growing in so many
jurisdictions across the country, and there are issues there with re-
gard to their turnout because a number of people may not be citi-
zens, or may not turn out to vote, that in fact there are calculations
that are actually made in ways that are intended to keep Latino
voters from electing their preferred candidates and to create dis-
tricts in which they can elect their candidates of choice.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

I would just note for the record, we've been advised that we’re
supposed to have a series of votes at about quarter till twelve;
which is a little over 20 minutes from now. I think we have four
Members here still to question. The timing works out well, as long
as we stay on schedule to, you know, some extent.

The gentleman from Michigan, Mr. Conyers, the distinguished
Ranking Member of the full Committee, is recognized for 5 min-
utes.

Mr. CONYERS. Thank you, Chairman Chabot.

This has been a very good discussion. I'm not going to be able
to talk with the Lieutenant Governor about some voter rights
measures—three of them—that the Governor vetoed; one of them
making it illegal to suppress the vote through the dissemination of
false or misleading information. But Id like to get some additional
information about that, and how you came out on that position.

Mr. STEELE. How I personally came out?

Mr. CoNYERS. Yes. I would like to find out where—I mean, you
didn’t veto them, but I'd like to know, because of your strong sup-
port for the Voting Rights Act, and the fact that in Baltimore par-
ticularly there were lots of—there have been a number of problems
that have come to my attention. My staffer happens to live in the
State. And so we’d like to get those for the record, since you're here
and with us today.

I'd like to begin our discussion, as brief as it is, with the whole
issue of bailout. I assume that the trigger is reasonably supported
by most people. But I think that the bailout circumstances—which
I think have been expedited by now. You don’t even—you can do
it through just filing. And I think that the bailout is where we
should put our discussion.

And I'd like to begin with Mr. Derfner, who has been here—I've
seen him around here—from the beginning of the act. And then I'd
like to go to Mr. Hebert and the rest of our witnesses.
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What do you think we need to do with bailout? Is it in—has it
gone through enough changes so that we can support it in its
present circumstance, Mr. Derfner?

Mr. DERFNER. I think—I think we have, and I think it does. The
debate in 1982 took place because at that time the bailout had
been very infrequently used. And in effect, the only bailout at that
time available was for jurisdictions that could sort of show that it
was a mistake to include them from the beginning. So there was
no way that a jurisdiction, once covered, in those days could bail
out simply by improving and doing better.

The 1982 bailout—and I think Mr. Hebert’s cases have shown
this—has shown that a jurisdiction can bail out effectively, and it
can do it as much by showing that it has a good record today, it
has worked to have a good record, and it has worked to do those
things that are the goals of the act. So in that regard, I think the
bailout has been fine.

Mr. Hebert tells me that no jurisdiction that has tried to bail out
has been unable to do so, so it seems to be working. And unless
there is more of a record put on about specifics, I think the bailout
as it is is just fine, and fully supports the constitutionality of the
Voting Rights Act by giving a safety valve, or almost a reverse trig-
ger, to correspond to the trigger of section 4.

Mr. CONYERS. Mr. Hebert?

Mr. HEBERT. I would agree with that. Let me also add, Mr.
Derfner is correct, there have been—not a single jurisdiction has
attempted to bail out since the 82 amendments and been turned
down by the Justice Department or a Federal court.

When you think about the bailout provisions, they are just the
right stuff. They go exactly to the issues that Congress was con-
celzrned about when it enacted the Voting Rights Act in the first
place.

When you think about the criteria that you have to establish in
order to bail out, you have to show that you haven’t lost a court
case in which you've been found guilty of discriminating on the
basis of race or color or membership in a language minority group.
You have to show that you've actually taken constructive measures
to increase minority voter participation. You have to show that
you've complied with section 5’s preclearance requirements. You
have to show that not only have you made your submissions, but
you haven’t proposed anything that discriminates against minority
voters or makes them worse off. All of the kinds of things that ju-
risdictions should have to show in order to escape.

And quite frankly, I think they’re perfectly tailored to meet the
nature and extent of the violation; which is exactly what the Su-
preme Court has said repeatedly in this area.

Mr. CONYERS. Mr. Garza, do you have anything to add?

Mr. GARZA. No, I think I would echo what they've

Mr. CONYERS. Surely. Lieutenant Governor?

Mr. STEELE. I would echo the same.

Mr. CoNYERS. Thank you. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you very much. If I could ask for unanimous
consent for 1 minute, just to follow up on a question that the dis-
tinguished Member, Mr. Conyers, just asked and that you were
talking about, Mr. Hebert, relative to California, apparently,
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there’s four counties out there where some folks have indicated
that they think the process is difficult and cumbersome and has a
low probability of success; as opposed to other areas which have
done quite well. Could you comment on that point of view, and
what your opinion would be? Again, very briefly.

Mr. HEBERT. Yes, I would say that, you know, I only represent
one county in California, Kings County. And I believe that in Kings
County the officials there recognize that the Voting Rights Act
plays an extremely important part of empowering racial and ethnic
minorities.

I don’t think—I think that the one issue for Kings County, which
is presently seeking a bailout, or at least has notified the Justice
Department that it is seeking a bailout, that they have an issue
with is the fact that in order to get a bailout they have to show
not only that they have made all their section 5 submissions, but
all the dozens and dozens and dozens of jurisdictions within the
county—often, that they have no control over, and who conduct
their own elections sometimes—that they have also made all of
their section 5 submissions, or engaged in non-discrimination.

And you know, that’s proving to be a challenge for us, because
we’ve now found that there are 40 to 50 of those out there within
the county that have never been submitted for preclearance.

Mr. CHABOT. The gentleman from New York is recognized briefly
here.

Mr. NADLER. Very briefly. I just want to ask a follow-up question
to this. What you just said intrigued me. So Kings County has a
problem with the fact—the difficulty of getting 40 or 50 jurisdic-
tions locally to be perfect, also. My question is, if Kings County
bailed out, wouldn’t those local jurisdictions automatically also be
bailed out?

Mr. HEBERT. Yes, they would.

Mr. NADLER. That’s why you have to make sure that theyre
okay, too?

Mr. HEBERT. That’s correct.

Mr. NADLER. Okay.

Mr. HEBERT. That’s the current state of the law.

Mr. NADLER. Thank you very much.

Mr. CHABOT. The gentleman’s time has expired. The gentleman
from Florida, Mr. Feeney, is recognized for 5 minutes.

Mr. FEENEY. Thank you, Mr. Chairman. I’ve appreciated all the
witnesses. Lieutenant Governor Steele, thank you for being here.
I have a series of some quick questions for you to, I think, clear
some matters up. You don’t support proposals that would require
some form of ID or proof of who you are that would be either
unaccessible or unaffordable, unavailable to any particular group;
is that right?

Mr. STEELE. No, absolutely not. I can look to the case of my
mother, 76 years old, a senior citizen. What we did was, we went
out and got made up just an identification card—name, address,
you know, Social Security number—that she could use.

Mr. FEENEY. And to the extent that a State deliberately had a
burden or a gate to get certain forms of legitimate ID to discrimi-
nate against certain voters, that would violate the 15th amendment
and the Voting Rights Act.
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Mr. STEELE. Absolutely. I mean, we’re not talking about identi-
fication that would be onerous to obtain.

Mr. FEENEY. But do you think this State may have an interest
in preventing some of the 10 to 12 million people that are in Amer-
ica illegally from participating in Americans’ elections?

Mr. STEELE. It goes to the question of checks and balances in the
system to make sure that the fraud and abuse that has been docu-
mented, at least in my State, over the last 10 years does not occur.

Mr. FEENEY. And in Florida we have “snow birds” that are fortu-
nate enough to spend the summer months in the North often, and
they spend four, 6 months in the South. We know that thousands
of them traditionally vote twice for President.

Mr. STEELE. We have had examples of that in the State of Mary-
land, where we have citizens of the District of Columbia who are
domiciled there but registered to vote in Maryland, and tend to
vote in both jurisdictions on election day.

Mr. FEENEY. And notwithstanding a person’s passion to partici-
pate in the democratic process, do you believe that, once they are
dead, they ought to quit participating?

Mr. STEELE. I think that would be a good thing.

Mr. FEENEY. Okay. Thank you. I really appreciate that.

Mr. Hebert, I want to congratulate you on the extraordinary
record. You've represented 100 percent of the applicants who have
been successful in the bailout provision. And not only that, but
your average fee of about $5,000 seems to be one of the most af-
fordable waivers of any Federal program that I know of. I don’t
know of any lawyer in the country that can brag about that success
rate for such an affordable proposition.

You point out that some folks are either just not aware that
they’re eligible to apply for bailout, or that they are intimidated be-
cause of the prospects. I mean, after all, the way that section 4 is
stated, to prove that you haven’t violated section 5 is almost the
impossible burden of proving the negative, if you take it to the ex-
treme.

But what you point out is that a failure, for example, to have
precleared ahead of time a change in the past 10 years can be rem-
edied at the time of application, and that if there have been certain
de minimis failures to comply with the Voting Rights Act, that they
have been waived.

Can you elaborate on that, as we decide whether to reenact sec-
tion 4? Do we need to change some of the provisions of the bailout
provision, or do you just think we need to do a better job of edu-
cating the eligible jurisdictions that they can participate?

Mr. HEBERT. Thank you, Congressman Feeney. I would encour-
age the Congress to ask the Justice Department to make bailout
information more available to the covered jurisdictions, and that
they will work with them to that end.

But in terms of the actual de minimis changes, what that provi-
sion was really intended to do was this. If a jurisdiction is a cov-
ered jurisdiction and wants to bail out, they have to show a good
record of having—consistent record of having made all of their sub-
missions to the Justice Department for preclearance of their voting
changes, to show non-discrimination.
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The Justice Department is not concerned if a State or a city or
a county or a school board inadvertently forgot to submit some-
thing that is not controversial and is—and could be labeled de
minimis; even if it involves moving a polling place, which can
sometimes not be de minimis.

And the Justice Department and Congress spelled this out the
last time when it amended the bailout provisions in ’82—should
really bring a heavy dose of common sense to the application of the
bailout process. And in fact, that’s what the Justice Department
has done.

In the table I gave you, for example, in Shenandoah County, Vir-
ginia, one of the counties that I represent, there were 31 un-
precleared changes that we found in the course of that review with
the Justice Department. We went back and submitted those. They
were precleared nunc pro tunc. And basically, the county was then
eligible and the Justice Department considered it.

Mr. FEENEY. And then, finally, in Katzenbach, the Supreme
Court ruled that the Voting Rights Act was an exceptional power
exercised by the Congress, and therefore had to be limited and
would be subject to scrutiny. You pointed out that the bailout pro-
visions, like other provisions of the Voting Rights Act, has to be
proportional to the remedy to be resolved.

In your opinion, is the Voting Rights Act, as it applies today in
America, still proportional in a constitutional sense to the remedy
to be addressed?

Mr. HEBERT. Yes, both the preclearance provisions and the bail-
out provisions, in my view, are constitutional to that respect.

Mr. FEENEY. Thank you. I yield back.

Mr. CHABOT. Okay. Thank you. We’ll go ahead to Mr. Scott now.
If Mr. Watt is going to come back, then we’ll have to come back
afterwards. If not, then we could conclude before these votes. So
the gentleman from Virginia is recognized for 5 minutes.

Mr. ScoTT OF VIRGINIA. Thank you, Mr. Chairman. Mr. Hebert,
you’re familiar with Virginia politics. It seems to me that the bur-
den of bailing out may not be the reason that a lot haven’t bailed
out. I'd imagine that a lot of cities wouldn’t want to offend their
minority population by adding questions about motives and all
that, and would just—where the remedy may be worse than the
cure—I mean the remedy may be worse than the disease. And they
just go through the perfunctory kind of changes they go through.

Rather than get into a racially divisive situation with their com-
munity, I suspect a lot of jurisdictions just don’t want to. And a lot
in my district, I would imagine, wouldn’t want to spoil whatever
race relations they have by going through that fight and, however
easy it may be, would just leave well enough alone and like that.
Do you agree?

Mr. HEBERT. Yes, I do, because, you know, Congressman Scott,
you make a good point here; which is that when jurisdictions are
considering bailout, the first thing that I've recommended to my cli-
ents to do is to meet with the minority community and see what
they think about it.

And in fact, you can use the minority community, engage the mi-
nority community to find out more about the bailout process and
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what their concerns are about the community in the area of voting.
So you can actually use it as a constructive tool.

Mr. ScorT OF VIRGINIA. But generally, the reason a lot of them
may not be trying to bail out is they just decide they don’t want
to go through that process and spoil their race relations.

Did I understand your testimony to say that it’s somewhat ab-
surd to preclear a plan that is a clear section 2 violation?

Mr. HEBERT. No, I didn’t say that. It used to be the law—at
least, according to Justice Department regulation—that the Justice
Department would not preclear voting changes that provided a
clear violation of section 2. The Supreme Court struck down that
particular interpretation in Bossier Parish I.

What I said was that, if you engage today in unconstitutional
discrimination, and you enact a voting change that basically keeps
minorities in their place but doesn’t make them worse off, that’s
unconstitutional; but that’s going to get precleared.

Mr. ScoTT OF VIRGINIA. But it’s a violation of section 2.

Mr. HEBERT. It is a violation of section 2, but it puts the burden
on the minority.

Mr. ScoTT OF VIRGINIA. And isn’t it absurd to preclear a section
2 violation and force the community to go to court, rather than just
fail the preclear it?

Mr. HEBERT. Well, it’s an area of the law that should be fixed.

Mr. ScoTT OF VIRGINIA. Okay.

Mr. HEBERT. It should be fixed.

Mr. ScorT OF VIRGINIA. The present law is absurd. That’s what
I mean.

Mr. HEBERT. Yes, it is.

Mr. ScoTT OF VIRGINIA. Yes.

Mr. DERFNER. Congressman Scott, I would just say I think that
is a situation in which, with all due respect to the Supreme Court,
I think they got Congress’ intent wrong. And I think Congress
made plain what it meant. And I think that may be one of the in-
stances in which this Congress ought to engage in restorative con-
duct, to reassert what it did the first time around.

Mr. ScoTT OF VIRGINIA. One of the things—just don’t have much
time left—the question of whether we ought to go nationwide with
the Voting Rights Act, how can you narrow—is it possible to nar-
rowly tailor a Voting Rights Act protecting rights of minorities to
vote, and try to go nationwide? Is that possible?

Mr. HEBERT. This was considered back in 1982 and, in my judg-
ment, was properly rejected, because you really want to—and be-
cause the provisions are special remedial provisions, you really
want to target them to where the problems are. And making them
simply nationwide creates all kinds of over-breadth problems that
I think Congress should avoid.

Mr. ScorT OF VIRGINIA. My time is just about up. If someone
could submit for the record the need for observers and examiners,
I'd appreciate it. And Mr. Chairman, I would yield back so that my
colleague could have time before we vote.

Mr. CHABOT. I don’t know if there is time, really.

Mr. WATT. Mr. Chairman, if you could just recognize me for 1
minute.

Mr. CHABOT. The gentleman is recognized for 1 minute.
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Mr. WATT. I think I can do what I need to do. I really had a
question that I don’t think we can do justice to in the time here,
but I'd like to submit it technically for the record and get a follow-
up answer, if it’s all right with the Chair.

The general concept is what we need to do possibly to expand
section 5 jurisdiction. And one of the—and so you all can be think-
ing about it, I'll give it to you in precise language. But the concept
would be the possibility of expanding section 5 to include jurisdic-
tions that have since 1982 been found guilty of violating the Voting
Rights Act.

But I think the question and the responses probably need to be
well thought out and articulated better than I'm articulating them
here. So if it would be better—I think it would be better for me to
just do it in the record.

Mr. CHABOT. So noted. The gentleman will do that, and the Com-
mittee would respond. We appreciate that.

Thank you very much for your time. We’ve got to head over to
the floor. You've been extremely helpful at this point in time. We
do h:live hearings next week, as well, but not with this particular
panel.

And the gentleman from New York is recognized. We already did
the 5-minute thing.

Mr. NADLER. Yes, we already did it.

Mr. CHABOT. Okay. If there’s no further business to come before
the Committee, we're adjourned. Thank you very much.

[Whereupon, at 11:40 a.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE LINDA T. SANCHEZ, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND MEMBER, SUBCOMMITTEE ON THE
CONSTITUTION

I thank Chairman Chabot and Ranking Member Nadler for convening this second
hearing on reauthorization of the Voting Rights Act, and for allowing me to be a
guest on this panel.

As the only Latina on the House Judiciary Committee, today’s hearing regarding
“Section 4: An Examination of The Scope and Criteria For Coverage Under The Spe-
cial Provisions of the VRA” is significant to me and thousands residents in my home
state of California.

This hearing is vital because section 4 prohibits the use of literacy tests and
English-only tests in voter eligibility determinations. For decades in voting jurisdic-
tions nationwide, English-only tests have been a subtle but insidious method used
to keep eligible Latino and other language minority voters from the polls.

My home state of California is one of the 16 states in the Union that are presently
covered by section 4.

With California and the nation experiencing annual Latino population growth, it
is vital that section 4 cover all jurisdictions there is a confirmed history of discrimi-
nation that may adversely impact Latino voters.

The current section 4 criteria are stringent but may benefit from some revisions.

Presently, jurisdictions are covered based on whether literacy tests or other de-
vices were in place in 1964, 1968, or 1972, and whether voter registration and par-
ticipation in covered jurisdiction was less than 50 percent in those years.

The continued reliance on these decades-old criteria raises the obvious question
whether the jurisdictions presently covered by section 4 should continue to be, and
whether new jurisdictions are being overlooked.

Likewise, I think it is critically important that we closely consider the “bail out”
provisions that allow jurisdictions with proven histories of discrimination to end
their Voting Rights Act scrutiny.

It is commendable to reward jurisdictions for reversing their histories of discrimi-
nation. However, the preservation of all citizens’ right to vote should take first pri-
ority.

Section 4 is a critical provision of the Voting Rights Act for protecting Latino and
other minority voters from literacy and English-only tests.

It is a provision that must be reauthorized and if necessary amended to ensure
all applicable jurisdictions are covered.

I hope that today’s witnesses will inform the Subcommittee on the importance of
section 4 and make recommendations to improve its scope and application.

Again, I thank the Chairman and Ranking Member for their courtesy and allow-
ing me to join the Constitution Subcommittee at this important hearing.

I yield back.
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PREPARED STATEMENT OF THE DAVID SCOTT, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF GEORGIA

Thank you, Mr. Chairman and members of this subcommittee for the opportunity
to be here today during this important hearing to examine the scope and criteria
for coverage under the Voting Rights Act. The legislation was one of the most impor-
tant, if not, the most important legislation enacted by Congress in the 20th century.
The legislation protects the voting rights of not just African-Americans, but each
and every citizen of this wonderful country. The Voting Rights Act is so important
that it has been amended and sections that were due to expire extended in 1970,
1975, 1982, and 1992. Again, it is time to reexamine this legislation and its impact
on several states including my own state of Georgia.

I am particularly concerned with the effectiveness of the preclearance provisions
in section 5 of the Voting Rights Act that require states, including Georgia, with
a history of discriminatory voting practices to obtain preclearance for any proposed
changes to their election laws or procedures. The fact that Georgia’s obviously dis-
criminatory Voter ID law was precleared by the U.S. Department of Justice under-
scores the continued need for the judicial remedies of the Voting Rights Act to be
extended. A citizen’s right to vote must not be left to the political winds of which
party controls the Justice Department, but should be enshrined in our federal laws
and protected by judicial review.

Therefore, I will work closely with my colleagues in the House and Senate to en-
sure that this legislation continues to protect the rights of all Americans. I look for-
ward to hearing from my colleagues, legal and constitutional scholars, civil rights
activists, and the community during the hearings being held by this committee.

Thank you.



113

APPENDIX TO THE PREPARED STATEMENT OF ARMAND DERFNER: United States v.

Charleston County (316 F.Supp.2d 268)
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ORDER

7, District Judge.

This malter was (ricd withoul a jury beginning on
July 15,2002, The United States has alleged that the
at-large  method of electing the nine-member
Charleston County Council violates Section 2 of the
Voling Rights Act of 1965, as amended, 42
“Section 27), because it results in the un]szul
dilution of minority voting strength.  The Court-
having heard the arguments, read the submissions of
counsel. and considered the evidence including court-
room festimony. deposition testimony, and cxhibits-
cnlers judgment for the United States of America and
pattial judgment for Plaintiffs Moultric, Freeman,
McGill, and Flower based on the following findings
of fact and conclusions of Taw.

As an initial matter it is important to clarily what this
Order rigorously says about the at-large clectoral
system of Charleston County and what it
unequivocally does #of say about her citizens. The
Court recognizes that its decision does not merely
operale mechanically against a political subdivision
of the Statc of South Carolina but in fact against
individual citizcns whosc lives in various measurc arc
*271 (oday changed.  While the Court is olherwise
disinclined to CdllOrl<l]l7C thosc individuals, whether
white or black, who have had no voice in this
debate but whose liberties are invariably altered by
ils resolution, descrve as clear and dircct an
cxplanation of this action as can be rcasonably
provided.  There is a fundamental gravity to any
decision of a federal court which calls into question
actions taken by the people through the legislative
process of their local and slate communities.
Federalism and scparation of powers demand vigilant
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consideration.

N1, In pursuit of a decision that is not onty
objective in fact. but objective by all
appearances, the Court has given thoughtful
consideration lo the appropriale way 1o

identily the respective raccs.
Unfortunately, labels arc inherently pregnant
of ion, and inad in

their ability (o characlerize an entire group
of pcoplec whosc cultural. physical, and
progenital commonality are a spectrum of
atiribules rather (han a discrete sct of
qualitics. The United States Census Burcau
uses both the terms “black™ and “African-
American.”  Although the phrase “African-
American” is likely under-representative for
its failure (o encompass [ully the heritage of
cach member in the relevant community, it
is ingly ble 1o the i ingly
arcanc pairing of “black and white,” which
generally fails to be cither accuratc or
discreet. The Court will therefore
predominately employ the phrase African-
American going lorward.

With that said, this Order is radically not a
condemnation of the citizenry of Charleston County
but rather a recognition that the specific bulwark of
an al-large system, in twisicd concert with the
particular geographic and historical rcalitics of (his
County, unlawfully and institutionally inhibit a
community of voters in Charleston County from
equal access to the electoral process. The United
States Supreme Court has made it clear that the
“essence of a § 2 claim is that a certain clectoral law.
practicc or structwre interacts with  social and
historical conditions to cause inequality in the
opportunities enjoyed by black and white voters to
elect preferred representatives.” Thornb 3
Gingles, 178 U5, 30, 47, 106 8.4, 2732
In other words, a violation of Scction 2
may arisc [rom the structurc of the clectoral process
itself plus the cffects of past discrimination without
regard to any present discriminatory intent.  This
case is one such instance.

Undoubledly there are bigols among us, and while
their storics uncomfortably texture the four corners of
the Court's decision, this Order is little about them.
If the trial on the merits demonstrated anything, it is
that Charleston County can celebrate a rich legacy of
individuals selflessly working lowards a true
communily among its many raccs. Notwithstanding,
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the current at-large system, as it cxists in a county of
this size. unlawlully cxacerbates the disadvantaged
political posturc inherited by gencrations of African-
Americans  through  centuries of  institutional
discrimination.

INTRODUCTION

Procedural History

141 The United States brought this action on January
17, 2001, The United #272 States did not allege
a violation of Scction 2's intent standard, ** Private
plaintiffs, who are four citizens registered to vote in
Charleston County elections, filed their svit on
February 28, 2001, alleging that Charleston County's
at-large method of election violates the resulls and
intent standards ol Scction 2. The Court consolidated
the two cascs on April 6. 2001.

As amended in 1982, Section 2 of the
Voting Rights Act of 1963, provides:

(a) No voling qualification or prerequisite to
voting or standard. practice, or procedure
shall be imposed or applied by any State or
political subdivision in a manner which
results in a denial or abridgement of the
right of any cilizen of the Uniled States o
volc on account of racc or color. or in
contravention of the guarantees sct forth in
scction 4(f)(2). as provided in subscction

(b) A violation of subsection (a) is
cstablished i, based on the totality of
circumstances, it is shown that the political
processes leading to nomination or election
in the [jurisdiction| are not equally open to
participation by members of a class
[protecied by Seciion 2(a) | in that is
members have less opporunity than other
embers of the eleciorate to pariicipate in
the  political  process and lo  elect
representatives of their choice.  The extent
to which members of a protected class have
been elected to office in the State or political
subdivision is one circumstance which may
be considered:  Provided, That nothing in
this section establishes a right to have
members of a protected class elected in
numbers equal to their proportion in the
population.
AaTia g

1573 (cmphasis added).
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N3, Section 2 contains both a “results™
standard and a prohibition  against
intentional racial discrimination in voting.
Claims of intentional discrimination under
Section 2 are assessed according to the
standards applied to constitutional claims of
intentional racial discrimination in voling.

See & . S48
P 70 th O1r ¥ he Voting
Rights Act can be violatled by both

intentional discrimination in the drawing of
district  lines and facially  neutral
apportionment schemes that have the effect
of diluting minority votes.”).

On March 5, 2002, the United States moved for
partial  summary judgment as to the three
preconditions set [orth by the United States Supreme
Court in
§.01. 27, il
2002, the United States also moved

to enjoin the
County from holding clections for open scats on the
Charleston County Council until a proper remedy
could be implemented under Section 2, On April 1,
2002, the private Plaintiffs also filed motions for a

pattial summary  judgment on the Gingles
preconditions and for a preliminary injunction. On
April 2. 2002, the Defendants moved for summary
Jjudgment on the third Gingles precondition and on
the totality of circumstances.

Magistrate Judge Robert S. Carr heard oral argument
on thosc motions on Apdl 17, 2002.  In a written
Report and Recommendation dated April 26, 2002,
Magistrate Judge Carr recommended that (1) the
United States' Motion for Partial Summary Judgment
on the (ringles preconditions be granted, (2) the
Defendants' Motion for Partial Summary Judgment
on the totality of the circumstances be denied, and (3)
the United States' Motion for Preliminary Injunction
be denied.

Declendants objected only (o Magistrate Judge Cart's
recommendation that partial summary judgment be
granted the United States as to the third Gingles
precondition.  They did not object to the other
recommendations, including those related to the first
two Gingles preconditions or that an untimely
affidavit filed by one of Defendants’ expert witness,
Dr. Ronald Weber. be stricken from these
proceedings. The United States objected only to that
portion of Magistrate Judge Carr's Report and
Recommendation that concluded that the United
States did not meet its burden of demonstrating that a
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preliminary
inferest.

injunction would scrve the public

On May 24, 2002, the Court denied the United States’
Motion for Preliminary [njunction.  I[n an Order
dated July 10, 2002, the Court adopted Magistrate
Judge Carr's Report and Recommendation in ot
granting Plaintifls' motion for summary judgment on
the three Gingles preconditions.  Both the Courl's
Order, dated July 10, 2002, granting Plaintiffs'
motion for partial sumumary judgment and the
Magistrate Judge's Report are incorporated herein by
specilic reference.

#273 The trial in this casc commenced on July 13,
2002, and concluded on August 16, 2002, On
September 18, 2002 the Court denied the United
States' renewed motion for preliminary injunction
against the November 5. 2002 general election for
positions on the Charleston County Council.

Jurisdiction and Standing

The Court has subject matter jurisdiction over this
action pursuant (o 42 U S.C 8 1973 and 28 US L
1330 and | The voting rights claims
advanced by the United States in this action are
premised solely upon Section 2 of the Voting Rights
Act of 1965.

£23 Pursuant 1o § _19 . “[w]hencver
any person has engaged .. in any act or practice
prohibited by |Scction 2| ... the Attorncy General
may institute for the United States, or in the name of
the United States. an action for preventive relief,
including an application for a (cmporary or
permanent injunction ... or other order.”  Thus, the
United States has standing to challenge Charleston
County's at-large method of election for its County
Council to protect the voting rights of the County's
Alrican-American citizens.

N4, [L ds important o the analysis to
remember that the Voting Rights Act does
not require nor allow the Court (o cxamine
the merits or demerits of at-large voling
versus single-member districts except as to
how they may cffect minority voting rights.

3] Private Plaintiffs also
paid

have standing to pursue
their claims. 3 F 24 1

v Adino
Y (ciling
s, 15 85.CL 2431,
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and stating “the essential point
remains in order to have standing one must
reside in the arca directly affected by the allegedly
illegal voting scheme™).

DISCUSSION: FINDINGS OF FACT and
CONCLUSIONS OF LAW

L Factual Background

iy

1f ion and
Background

Charleston County is the third most populous of
South Carolina’s 46 counties and has the second
highest (otal number of Aflrican American residents.
(USEx. 106.)  According to the 2000 Census of
Population, Charleston County has a Lotal population
ol 309,969. (U.S.Ex. 107) Of that total, 188,542
(60.8%) persons are white and 106.337 (34.3%) are
African American: 15,090 (4.9%) arc of othcr
racial/ethnic descent. (1d.) "™ Charleston County's
voling age population is 236,395, of whom 153,250
(64.8%) are white, 72,287 (30.6%) are African
American, and 10,858 (4.6%) are of other
racial/ethnic descent. (Id.)

FN3. The [igurcs for the white and Alrican-
Amgrican (olal population and voling age
population in this paragraph do not include
Hispanics. who n be of any race, and
people who are of two or more races. The
persons in the other category include those
of Hispanic, American I[ndian or Alaska
Native, Asian, Hawaiian or Pacific [slander,
and other descent, and persons of two or
more races.

According o thc South Carolina Elcction
Commission. as of Novcmber 2000:(1) 177.279
persons were registered (o vole in Charleston County,
122,557 (69.1%) of whom were white and 54,722
(30.9%) of whom were nonwhite; and (2) 114,166
persons voted in the November 2000 general
clection, 82395 (72.2%) of whom were while, and
31,771 (27.8%) of whom were nonwhite. (U.S.Ex.
441.) African-American voters participate at a lower
rate in elections than white voters in Charleston *274
County. (Joint Ex. 2A at Tables 4-5; U.S. Ex. 14 at
Table 4; U.S.Ex. 15 al Table 1.)
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Charleston County cncompasscs a geographical arca
of 919 square milcs, a significant. portion of which is
water, and inchudes the incorporated municipalitics of
Awendaw, Charleston, Folly Beach, Hollywood. [sle
of Palms, James Island, “* Town of Kiawah,
Lincolnville, McClellanville, Meggett, Mount
Pleasani, North Charleston, Ravenel, Town of
Scabrook and Sullivan's Island.

¥ James Island's siatus as a town is

presently in litigation.
I1. Method of Election for County Council

The Charleston County Council governs Charleston
County. (U.S, Am. Comp. ¥ 3: Am. Answery 3)It
is composed of nine members elected at-large in
partisan elections Lo lour-vear, staggered terms. (U.S.
Am. Comp. T 4,6 Am. Answer T Council
members qualify (rom four residency districts in the
following fashion: {hrce members reside in the City
of Charlesion. three members reside in the area
between the Ashley and Cooper rivers that is not in
the City of Charleston, two members reside in the
arca wesl of the Ashley River that is not in the City
of Charleston, and one member resides in the area
east of the Cooper River. (U.S. Am. Comp. Y| 6;
Am. Answer ¥ 5.)

The County's at-large method of clection was created

in 1969, and precleared by (he United States Atlorney

General under Scetion 3
s 15750, 02

of the Voting Rights Act, 42
In 1989, Charlesion Count
held a referendum on a proposal to switch from at-
large to single-member districts for the County
Council.  Supporters of at-large clections prevailed
by a margin of 52 to 48 % in a referendum with a
turnout of less than 13 %. The HKvening Post
editorialized that voting in the referendum was
polarized along racial lines. (U.S. Ex. 16 at 24;
Transcript of Record at 971 [hereafler “Tr. at __ ] ).
Morcover, according to the Uniled States' expert. Dr.
Theodore Arringlon, and the Delendants’ expert. Dr.
Ronald Wcber, voting on the refcrendum was
extremely  polarized between white and  African
American voters: they agree that at least 98% of
African-American  voters voted “yes” on the
referendum and at Teast 75% of the while volers
voted “no.” (U.S. Ex. 14 at 63-64; Joint Ex. 2C, at
Ex. A thereto.)

FN7. The Auorney General granted
administrative preclcarance to Charleston
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County’s at-large method of election some
four years after Section 5 was first enacted
and before any at-large clections were held
under that 1969 law. On its face, Section 5
of the Voting Rights Act specifically
provides that a subsequent civil action can
be filed challenging a voling standard.
practicc or procedurc that has  been
precleared under Section 3: “Nceither an
affirmative  indication by the Atlorney
General that no objection will be made, nor
the Attorney General's [ailure to objcct, nor
a declaratory judgment entered under this
scction shall bar a subscquent action {o

cnjoin of such ation,
prerequisite,  standard,  practice,  or
procedure. £ 1973, Thus, the

United States may bring a Section 2 claim
against a precleared voling practice allegmg
dlscnumlalon mlcnl or resull.

4, LG 29 RES (2004
Howe\ er, in 1h15 acuon the United Smles
unlike the private Plaintiffs. does not allege
that the at-large method of election was
cnacled in 1969 with a discriminatory intenl.

Since 1970, 41 persons have been elected to the
Charleston County Council. three of whom are
Affican American: Lonnie Hamilton III, Marjorie
Amos-Frazicr, and Timothy Scott. (U.S.Ex. 30.)
Scoll is the only current African-American member
of the Charleston County Council.

*275 Charleston County is one of only three South
Carolina counties that elects its entire county council
at-large. (U.S. Am. Comp. ¥ 11; Am. Answer Y 6.)
The other two countics, Hampton and Jasper. arc
rural counties with total populations of less than
22,000 residents in each county, and comprised of a
close balance of African-American and white
citizens. (U.S.Exs.78. 106) Moreover. ol the 335
South Carolina countics in which whilcs were a
majority of the population according to the 2000
Census of Population, only one-Charleston County-
continues to clect its entire county council at-large.
(U.S.Ex. 106.)

L General Overview of the Results Standard of
Section 2

As amended in 1982, Section 2(a) of the Voting
Rights Act prohibils in part any state or political
subdivision from imposing or applying “any
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slandard, practice, or procedurc™ which “results in a
denial or abridgement of the right of any citizen of
the United States to vote on account of race or color

B

Section 2 prohibits all forms of voting discrimination
that “result in the denial ol equal access (o any phase
01' Lhc clcclonl pmccss Tor mmonl\ group members.”
1 30 (19820 reprinied in 1982
U S C C.AN. 177,207 (hereinafter “Senate Report™).
As amended in 1982, Scction 2 requires proof only of
d discriminatory resu]l not of discriminatory lmem
4 38 5.0
The cssence of a
Sccllon 2 rcsults claim is Ihdl an “clectoral law,
practice, or structure interacts with social and
historical conditions to cause an inequality in the
opportunities enjoyed by [minority] dnd white voters
1o elecl lhelr pre[ened Iepresenlalu es

Su4,

Whllc the results standard docs
uol provide an assurance of success al the polls lor
minority preferred candidates,
assurance of a fdll process. .
,J 3 )

it docs provide an

L1148t

FN& In Chisom, the Supreme Court
explained that “[u]lnder the amended statute,
proof of intent is no longer required lo prove
a Scction 2 violation. Now plaintills can
prevail under Scction 2 by demonstrating
that a challenged clection practice  has
resulted in the denial or abridgment of the
nz,hl to vote based on color or race.”

501 0.8 20394, 111 S.CL 2354

Thus, Section 2 insures that minority voters are free
from any election practice “which operate|s|,
designedly or otherwise” to deny them the same
opportunily 1o participate in all phases of the political
process as other citizens enjoy.  Scnale Report at 28.
The critical question. therefore, is “whether the use of
a conlested clectoral practice or structure resulls in
members  of a  protected  group  having  less
opportunity than other members of the electorate to
patticipate in the political process and to
rcprcscnlall\ ¢s of their choice.”

63, S i
voting in a multimember political uni
Charleston County, “may prevent minorities from
electing representatives of their choice by diluting
their voting slrenglh in violation of Section 2.

Coltig v, City of Norfslh, 853 . 1236 (4ih
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(citing (ing 478 ULE ai 4748 )

Cir 1989
2

14} In Gingles, the Supreme Court established three
preconditions that a plaintiff challenging an a
election system under Section 2 must satisfy. “First,
the minority group must be able to demonstrate that it
is sullicicntly large and geographically compact to
conslilulc a majority in a singlc-member district.™
#2276 ingde. 7% U5, at 30 106 SJ4 2737
“Second. the minority group must be able o show
that it is politically cohesiv 3 5
275% “Third, the minority must be able to
demonstrate that the white majority votes sulficiently
as a bloc to cnable it-in the absence of special
circumstances, such as the minority candidate
running unopposed ...-usually to defeat the minority's
preferred candidate.” Id.

{31 Satisfaction of the three Gingles preconditions is
necessary Lo cstablish a Section 2 clainy, but it alone
is nol sulficicnl. L D)

997, 1011, 114 S
The Court must also perform “totality of
circumstances” inquiry.  The Supreme Court has
Tooked o the Senale Report accompanying the 1982
extension of the Voting Rights Act for guidance as to

a

the “nature of § 2 violations and | | the proof
required to establish these violations.” (ingles, 478
1.5 &t 10650, The Senate Report

outlincs various [actors the Courl might consider in
analyzing a Scction 2 claim.  The Scnate Faclors
include:

1. the extent of any history of official discrimination
in the state or political subdivision that touched the
right of the members of the minority group to
register, (o vole. or otherwisc to participate in the
Democratic process;

2. the extent to which voting in the elections of the
state or political subdivision is racially polarized;

3. the extent to which the state or political
subdivision has used unusually large election
districts, majorily volc requircments, anti-single shot
provisions. or other voling practices or procedurcs
that may cenhance the opportunity for discrimination
against thc minority group;

4. if there is a candidate slating process, whether the
members of the minority group have been denied
access 1o that process;

3. the extent to which members of the minority group
in the state or political subdivision bear the effects of
discrimination in such areas as education,
employment and health, which hinder their ability to
participate elfectively in the political process;

6. whether political campaigns have  been
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characicrized by overt or subtlc racial appeals:
7. the extent to which members of the minority group
have been clected to public office in the jurisdiction.

Senate Report at 28-29 (footnotes omitted).

6] The Senate also recognized the [ollowing
“[a]dditional [actors that in somc cascs have had
probative valuc as part of plaintifls' cvidence to
cslablish a violation™

« whether there is a signilicant lack of responsiveness
on the part of clected officials Lo the particularized
needs of the members of the minority group |and|

« whether the policy underlying the state or political
subdivision’s usc of such voting qualification,
prerequisite to voting, or standard, practice or
procedure is tenuous.

Id. al 29 (footnoles omitled).

IV. Plaintiffs Have Established the Three Gingles
Preconditions

As noted. this Courl granied partial summary
judgment for Plaintiffs on the three Gingles
preconditions in its Order dated July 10, 2002.
Accordingly, the Court reaffirms its findings that (1)
the African-American population of Charleston
County is sufficiently numerous and geographically
compacl to constilulc a majorily in at lcast onc of
nine single-member districts in an illustrative plan for
Charleston®*277  County Council;  (2) African-
Amcrican voters in Charleston County arc politically
cohesive; and (3) candidates of choice of African-
American voters in Charleston County Council
contests arc usually defeated as a result of while bloc
voting.

V. The Totality of the Circumstances Inquiry

Establishment of the Gingles preconditions presages
Scction 2 liability. Indeced, “it will be only the very
unusual case in which the plaintifTs can cstablish the
existence of the three Gingles factors but still have
failed to establish a violation of § 2 under the totality
of the circumstances, B o Attale v, Y2

d. 93 _(h G 53 (cilation  omilled)
added).

(emphasis

see¢ Sanc
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bt (noting  that the voter voles.” or Lo put it dilfcrently, whcrc blauk
establishment of Gingles  preconditions voters and white volers vole dlchrcull\
“creates  the i the  chall d 478 A0S gt 3% o UL 106 50t

pmcllce is dlscrlmlndlon %

citations omitted);
97 B34 1303 Dr. Theodore

) {en banc) Sdusfdcuon

(ingles  preconditions
carrics a plaintill a long way
slmwmg a Sccllou 2 \10huon N

& N 3
i 1103, 116 Cd Cir. 1993} (holding hat
“it would be a highly unusual casc in which
a plaintff successfully proved the existence
of the three Gingles lactors and still ﬁllcd o
CSLdb]ISh a violation™); ¢f je Grandgy,
ag 1012 v 10114 5.0t 2847 (noung
that Section 2 challenges to multimember
districts, as is the case here, are likely to be
easier plaintills' cases (han challenges o
clecloral  practiccs in  single-member
districts).

Plaintiffs nced not prove any particular number of
Senate factors or lmt a majority of them point *
way or the other.
2 {citing Senate Hoporl al “Nor must
Plaintiffs demonstrate that white voters “demonstrate
an unbending or unalterable hostility to whoever may
be the minority group's representative of choice. but
whether. as a practical matter, the usual result of the
bloc voting that cusls is the defeat o[ the minority-
prelerred \.El]ldld‘ll Je ,

The Court will begin its totality of the circumstances
consideration with the two Scnate factors identiflicd

by the Supreme Cowrt as most important. (1) the
“extent to which minority group members have been
elected to public office in the jurisdiction” and (2) the
“extent to which voting in the elections of the state or
political subdivision is racially polarized.”
478 1.5, at 48 1. 2752 (ciling Sclmlc
Report at 28-29. US.C.C. AN.198 P. 206). If thosc
faclors arc present. the other factors “arc supportive
of, but not cssential to, a minority voter's claim.” fd.

A. The Extent of Racially Polarized Voting

The Court will first consider the extent to which
voting in Charleston County elections is racially
polarized. The Supreme Court defines racially
polarized voling as a “ ‘consistent relationship
between [the] race of (he voter and the way in which

Arrington, expert for 1he Umted States, found that out
of 31 contested, County-Council elections studied
[rom 1984 to 2000, voling was racially polarized 29
times (94%). (U.S. Ex. 14 at Table 13.) The
findings of Dclendants' own cxperl, Dr. Ronald
‘Weber. also confirm that voting in Charleston County
Council clections is severcly and characteristically
polarized along racial lines. In 25 of the 33
contested®278 general clections, from 1988 (o 2000,
African-American and white voters were polarized
(75.8%). (Joint Ex. 2B 9 7)) This pattern of
racially polarized voting is perhaps most dramatically
demonstrated by Dr. Weber's findings that, in general
election contests for Charleston County Council with
at least once Alrican-Amcrican candidate, (here was
polarization between Alrican-American and white
volers 100% of the time. (ld. at Figures 5-6.)
Even in general election conlests for Charleston
County Council involving no African-American
candidates, there was polarization between African-
American and white voters 87.5% of (he time.  (Id.)

TR0, A number of discrepancies exist in
Dr. Weber's various reports concerning
polarization in Charleston County Council
clections. Importantly, however, Dr. Weber
has universally found scvere and legally
significant voting polarization,
notwithstanding any conclusions he may
have concerning the cawse of such
polarization. Ultimately, the Courl is
particularly compelled by the carcful report
prepared by Dr. Arrington.

FNii. The Fourth Circuit, in dicta, has
suggesled that contests involving African-
Amcrican candidales may in fact bc morc

probative of racial polarization (han

clections  without an  African-American
i Lenwis v, 3

Fod 6, 610 0 B (ath Cind The

Fourth Circuit. however, has clearly

cautioncd  that  such clections  cannotl

necessarily be afforded greater weight when
considering whether “because of that
polarization, minority-preferred candidates
are usuallv defeated.” Id The holding in
Mamance is predicated on the obvious

ing that whilc did may in
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fact represent the candidate of choice of the
minority community.  To that end. this
Court has remained guarded. and only
focuses particularly on elections involving
African-American candidates for the issue
of voting polarization.

It cannotl be overstaled that such polarization has
resulted in a legally significant quantum of defcats
for minority-preferred  candidates, as previously
concluded by the Court in its Order dated July 10,
2002. (Scc also Joint Ex. 2A ¢ 53; Joint Ex. 2B at
Figure 7.) [t is this consistent defeat at the polls that
makes  such cgregious  polarization  ultimatcly
relevant.  See {i 478 UKt 58 1o 3.0t
2 “|Wlhere minority and majority voters
consistently prefer different candidates, the majority.
by virtue of its numerical superiorif
del‘eal lhe choices of minority voters.

The Court concludes that this cvidence of significant
and pervasive polarization militates strongly in favor
of finding a Section 2 violation.

B. The Extent to Which African-American Persons
Have Been Elected to Public Office

The second most important Senate factor is the extent
to which African-American persons have been
clected to public office in the jurisdiction. As
discussed above, of the 41 persons c]cclcd to the
Charleston County Council since 1970, 72 just hree
(7.41%) have been African American: Lonnie
Hamilton 1[I, Marjorie Amos-Frazier 2 and
Timothy Scotl. *279 (U.S.Ex. 30.) Of thosc lhrcc
Timothy Scott is cmphatically not the cdndlddlc of
choice of the county's African-American voters.
Although independently the elections of Hamilton,
Scott, and Amos-Frazier are important stories of
electoral success [or minorily candidates, (hey
nonctheless represent a lacially inadequale quantum
of cndogenous success among  Alrican-Amcrican
candidatcs.

No Alfrican Americans werc clected
lo lhc Charleston County Council belore
1970.

2. Tt should be noted that Hamilton won
6 elections between 1974 and 1990.  Amos-
Frazier won in both 1974 and 1978.
Notwithstanding thc tenurc  of  both
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Hamilton and Amos-Frazicr. their successcs
remain (he exceplion rather than the rule.
First, as rcadily conceded by Dr. Wceber,
courts have found recent elections to be the
most pmbdme (Jmm Ex. 2A at 9-10); see

question ol vole dilution must be measu;
in the present, not the past. tense. L
F.3d ax 990, For example, if there was no
racially polarized voting in a jurisdiction
since 1984, the cxistence of racially
polarized voting in the 1970s would not be
relevant.  Indeed, Dr. Weber specifically
declined to analyze pre-1988 elections in his
reports because of their negligible relevance.
(Joint Ex. 2A al 9-10.) Accordingly.
whatever successcs Hamilton and  Amos-
Frazicr had in the 1970s and 1980s is of
marginal relevance to  whether  African
Americans presently enjoy equal access to
the electoral process.

Morcover, the Courl reccived compelling
evidence that the electoral successes of
Hamilton and Amos-Frazier,
notwithstanding the obvious and remarkable
qualities of the candidates themselves, were
duc, in largc mcasurc. lo the coalition
building (hat was characleristic  of
Democratic  Partly  politics in Charlcston
County throughout the 1970's. (Scc. c.g.,
Tr. at 679-83.)

Defendants contend that it is actually the
clfectivencss of these biracial coalitions in
the 1970s that demonstrates that African-
American candidates could win today if only
they sought to build similar relationships.
Specifically, Defendants point to the
elfective  coalition  belween  Alrican-
Amcrican Democrat Amos-Frazicr and (he
while Democrat Jimmy  Stuckey.  (Tr. at
679-83.)  The Record suggests otherwise.
The Court reccived testimony from both
Amos-Frazier and Judge Bernard Fielding
that the political environment of today is
significanlly different (rom that of the
1970s.  (Sce Tr. at 133 (Ficlding); 659-60;
660-65 (Amos-Frazier).) Amos-Frazier
testified that her situation in the 1970s was
unique in that Bill Ackerman, a white
lawyer and politician, paid her to run his
Charleston mayoral campaign in 1971, paid
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her to run the Alliance of Concerned
Citizens for Better Government thereafter,
and then partnered her with Jimmy Stuckey
in the 1974 election. (Tr. at 639, 643, 665,
666, 2536.) [mportantly, Amos-Frazier
testified that she would not run for County
Council today il she was the same age as she
was in 1974 because she docs not belicve
she could win, (Tr. al 639-60), cxpressly
stating that she belicved that the white
community in Charleston County is different
today than it was in the 1970s, (Tr. at 660-
65).
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= Hollywood Mayor Herbert Gadson, who is African
American.

+ Awendaw Mayor William Alston, who is African
American.

*280 + Lincolnville Mayor Tyrone Aiken, who is
African American.

« Former Stale Senator and Siale Representative
Herbert Ulysscs Ficlding, an African Amcrican, who
ran at large as a Democratic candidate for the South
Carolina House of Representatives in 1970 and was
elected in that at-large election.

+ Charleston Cily Councilman Louis Waring, an
Alrican Amcrican, who in 1990 ran at-large as a

There is also cvidence that 'y
cfforts to build biracial coalitions have been
undermined by significant “white flight”
from the Democratic Party in Charleston
County since the 1970s. (Tr. at 2539.)

Reasons for this [light include the
Dcmocratic Party's position on civil rights,
(Tr. al 229).

EM 14, According to Dr. Wcber, Scott has
never been preferred by minority voters in
any of his three elections to Charleston
County Council. Indced, according Lo Dr.
Weber, Scott received an estimated 30.7%

support from nonwhite voters in a 1995
special election. Thereafter.  Scott's
African-American support tumbled.  Just

two years laler. Scoll reccived an cstimated
7.0% support [rom nonwhilc volers in a
1997 special clection, and he lared cven
worse in the 2000 general clection, when he
received an estimated 2.8% of the votes cast
by nonwhite voters. (Joint Ex. 2A, Ex. E
thereto, at 13, 23; Joint Ex. 2C, Ex. A
thercto, at 4.) Scott ran as a Republican,

Moreover, in all elections exogenous to the county-
council races, African-American candidates have
[ared no better. The [ollowing represents the entire
universe of - Alrican-Amcrican-candidatc — clectoral
success in all other cxogenous. al-large clections
within the jurisdiction:

« five African-American members of the ninc-
member Charleston County School Board, elected in
the November 1998 General Election. The expert
for the United States, Ted Arringlon, agreed that all
five of these individuals arc African-American-
preferred candidates (Tr.at 356).

« County Probate Judge Bemard Fielding, an African-
American, who ran countywide as a Democratic
candidale in the November 1990 General Election
and was clected.

Dc 3 andidate lor St. Andrews Public Scrvice
District Commissioner, and was clected in that
special purpose district with a majority white voting
age population,

+ Mount Pleasant Council member Thomasina
Stokes-Marshall. an African American, who ran at-
large for and won a scat on the Town Council of
Mount Pleasant, a municipality with a ninc pereent
Alrican-American voling age population.

Notably. in Charlesion County's centirc history, the
aforcmentioned Judge Bernard Ficlding, is the only
African-American candidate to have ever won a
countywide election for any of the seven single-seat
offices:  probate judge. sheriff, clerk of court,
coroner, treasurer, register mesne conveyance and
auditor. (Tr.at 101-02, 183-84.) Evcn still, afler his
November 1990 cleclion victory to the officc of
Charleston County Probate Judge. Judge Ficlding
was not swom in until the following August of 1991
and only after the South Carolina Supreme Court's
unanimous ruling that rejected an election contest by
his opponent. (Tr. at 99-101: see I 2 i

Yy on Cope

i3
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I Although African-American persons
have been clected 1o the South Carolina
House and Senale, the City of Charleston
City Council, and other local offices,
virtually all were elected [rom single-
member, majority-Alrican-American voling
districts.  Indced. nonc of the siatistical
expetts analyzed these exogenous clections,

Evidence of African-American candidate success in
school board elections is also of dubious
consequence.  As stated, following the November
1998 General Election, the Charleston County School
Board was comprised of [ive African-American
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trustees and four white trustess. " However. the
Record demonstrates that the success of some
African-Amcrican,  school-board  candidates s
attributable to special circumstances unique to the
school board elections.  To wit, two of the five
current African-American members were elected in
conlests where there were fewer while candidates
than scats conlested: in 1998, Oliver Addison was
clected in a contest *281 with no while candidates.
and in 2000, Hillary Douglas was clccted in a two-
seal conlest where there were only (wo while
candidalcs on the ballol. onc of which withdrew
publicly one month before the election. (U.S. Ex. 23;
Tr. at 323-24, 413, 378) There is sulficient
cvidence to conclude that two of the other African-
American school board members (Lewis, Ketchen-
Simpkins) ran against multiple white opponents and
won because the white vote was split among the
white candidates. (U.S. Ex. 23, Tr. at 333-34, 413).
Indced, Douglas's contest-a two scal conlest with
only one white candidate that had not withdrawn-was
the only black-white School Board contest from 1990
to the present where an African-American candidate
would have been elected if only white voters had
voted. """ (U.S. Exs. 23 and 25.) Dr. Weber found
that in some of the school board raccs, African-
American  voters had participated in single-shot
voting. 724 (Tr. at 2129, 2136.) He also found that
African-American school board candidates had won
because the white vote was split among several white
candidalcs. a phcnomenon that docs nol occur in
County Council races. (Tr. at 2140, 2142, 2145-46.)
These  special — circumstances  explain the
contemporary  and inordinatc  African Amcrican-
candidate success that is out of balance with the
characteristically poor results for African American
candidates in all other jurisdictional clections.

EDite, Because the School Board elections
are non-partisan, Defendants have attempted
o use them as a “control” for “race” in
identifying the causc of polarization in
Charleston County voling. They contend
that the success of  African-Amcrican
candidates in the non-partisan school board
elections demonstrates that partisanship, and
not race, explains the County's polarized
voling patlerns, because without the partisan
“cues” of the county council clections
African  Americans experience  greater
success in  school board elections.
However, Dr. Amrington testified that
polarization in school board races, in [acl.
closcly mirrors that found in the county
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council clections, (Tr. at 412 (testifying that
whiles had ncver “favored” an Aflrican-
American candidate and vice versa, and
describing the voting as being along “racial
lines™)), and to the extent such polarization
results in fewer defeats of minority-
prelerred candidates than in county council
clections, the  spccial  circumstances
discussed infia adequalcly account for such
discrepancics.  (Bul sec Joint Ex. 2B al
Figure 15) (finding, by Dr. Weber, that
polarization occurred in School Board raccs
only 12% of the time.)

It should also be noted that as a result of the
2002 clections the School Board has only
one African-American member.

“H17, Defendants' expert Dr. Moore
testified that the election of five Aflrican
Amcricans 1o the County's ninc member
school board demonstrates the ability of the
Alrican American community (o impact the
clectoral process and sclect candidates. (Tr.
at 2890.)  On cross-examination, however,
Dr. Moore conceded that comparing School
Board clections and  County Council
elections are like comparing “apples and
oranges,” (Tr. at 2988), and that he could
not know how much significance, if any. to
attach in this case to school board elections
without analyzing the clection data. which
he did not do. (Tr. a1 2994-96.)

The United States Supreme Court has
recognized the following description of
single-shot (“bullet™) voting:

* *Consider |a] town of 600 whites and 400
blacks with an at-large clection to choose
four council members. Each voter is able to
cast four votes.  Suppose there are eight
white candidates, with the votes of the
whiles split among them approximately
cqually. and onc black candidate, with all
the blacks voting for him and no one clsc.
The resull is that cach white candidate
receives about 300 votes and the black
candidate receives 400 votes.  The black
has probably won a seat. This technique is
called single-shot voting. i

voting cnables a minority group to win some
at-large seats if it concentrates its vote
behind a limited number of candidates and if
the vote of the majority is divided among a
number of candidates.” ™
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(quoting (v of Rome v, [inite,

136, 184 n 319, 100 St
14y ¢ {quoting Unitcd States

Commission on Civil Rights, The Voting
Rights Act: Ten Years After, pp. 206-07
(1975,

In sum. the United Staics has demonstrated that there
has been only a disproportionately small number of
Alrican Amcrican persons cver clecled to  the
Charleston County Council under the at-large method
of election and throughout the jurisdiction.  While
the individual success of these African-American
candidates in Charleston County is of immeasurable
conscquence to African Americans in Charleston
County and the community at-large. they are an
unfortunate and paltry offering for purposes of the
Court's Section 2 inquiry.

Reinforcing the Court's consideration of the Gingles
preconditions, the two most important Senale factors-
the extent of racially polarized voling and the success
of minority candidates in the jurisdiction-both weigh
markedly in favor of a finding that *282 African
Americans suffer unequal access to the electoral
process.

Although “supportive of, but not essential to, ¢
minority voter's claim.” Jes 478U w480
the Court considers the following
cnalc Factors.

additional S

C. The extent to which members of the minority
group in the state or political subdivision bear the
effects of discrimination in such areas as education,
employment and health, which hinder their ability
to participate effectively in the political process.

The Court is next concerned with the extent to which
African Americans in Charleston County “bear the
elfects ol discrimination in such areas as education.
cmployment and health, which hinder their ability to
participatc  cflectively in the political process.”™
S.fcp. No, 97-417 97th Cong.2d Scss. 28, 29
(1992). This [actor is salisfed when the plainG(ls
can show (1) “disproportionalc  cducational,
cmployment, income level and living conditions
arising from past discrimination™ and (2) a depressed
Tevel of minority participation in politics. /d. at 29 &
n. 114, [mportantly, Plaintiffs do not have to prove a
causal nexus between the two:

The Courts have recognized that disproportionate
educational employvment, income level and living
conditions arising [rom past discrimination tend (o
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depress minority political participation.  Wherc these
conditions arc shown, and where the level of black
patticipation in politics is depressed, plaintiffs need
not prove any further causal nexus between their
disparate socio-economic status and the depressed
level of political participation.

Id

{

(citations omilled): see also

Ag 92 F3d 283 2 I3
e o i i, {3 53 { 9
$33. 866 (5ih Cir 19333 The United Stales
Supremc Court has rccognized (hat incqualitics in
cducation, cmployment. income level and living
conditions thal arisc from past racial discrimination

58, 2%

sty BU

have a dcleterious tendency to  hinder minority
political participation. 3 IS,

1. Disproportionate education, employment,
income level, and living conditions arising from
past discrimination.

It is plain that African Americans have sullcred a
pronounced and  protracted  history  of  past
discrimination. The Court bricfly recounts particular
indiscretions not for their emotive features but for
their necessary place in the totality of the inquiry
required by Section 2. The focus, however. will
ultimately remain on the present disproportionality in
cducation, cmployment, income, and living
condilions between African Americans and whilcs
resulting  from such discrimination and whether
African Americans participate politically at depressed
levels.

During the first hall of the twenticth century,
African-American citizens in Charleston, as in other
areas of South Carolina, were subject to segregation
laws which had a discriminatory effect on most
aspects of their lives. (U.S.Ex. 11 at 1; U.S. Ex. 16
al 5, 7-8, Tr. at 928.) Among the public institutions
most important 1o [uturc participation in the political
process is  cducation. Charleston  County's
segregaled facilitics for Alfrican Amcricans were
routincly inferior and the distribution of resources
were greatly disparate.  Per-pupil expenditures for
public education, calculated separately for both
Alrican-American and  white schools, provide a
measurc of discrimination in school quality *283
under segregation that is widely accepted by
historians. (Tr. at 928-30.) In 1915, Charleston
County schools spent five times as much for white
pupils as for African Americans. (U.S. Ex. 16 al 6,
quoting Louis Harlan, Separaie and Unequal: Public
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School  Campaigns end Racism in the Southern
Seaboard States, 1901-1915 185 (1968); Tr. at 929.)
In the 1930s, expenditures for white students were
four times those for African-American students; by
the end of the 19405, the ratio was roughly two to one
in favor of white pupils. (U.S. Ex. 16 at 44, App.)
Even as late as the 1958-1959 school vear, per-pupil
cxpenditures favored whiles by a rato of 1.3 1o onc.
(Id; Tr. at 929.) Thesc defliciencics have greatly
diminished the cducational capital inherited by the
present generation of Alrican Americans.

As in so many other communities, racial change did
not come quickly or casily o Charleston County.
When the United States Supreme Court decided
Brown v. Board of Education in 1954, the Charleston
News and Courier editorialized that it would lead to
“the most radical upheaval since Reconstruction.”
(Quolted in Priv. Pls.' Ex. 1 at 16.) In its allermath
slate and local officials made plans Lo maintain racial
segregation by cvery legal mcans, and prominent
white Icaders organized local Citizens Councils to
promote the unity of the white community behind the
cause of segregation.  Charleston had an active
szens Council chapter in the 1950s under the

hip of a person ly clected to the
Charleston County Council. (Priv. Pls." Ex. 1 at 16,
41; Tr.at 1147, 1158-59, 1195, 2915))

Prior to the enactment of Title 2 of the 1964 Civil
Rights Acl. [acilitics open (o the public. such as
reslaurants, doctors' offices, buscs, movic thealcrs.
parks and beaches, were segregated along racial lines.
(Tr. at 1285-86, 1287, 1432-34, 1921.)  As described
by former Charleston County Probate Judge Bernard
Fielding, the county during the period before the
passage of the 1964 Civil Righls Act was “lotally
segregated.” (Tr. at 88-89.)

Desegregation came to Charleston County, as to the
rest of the South, largely as a result of federal court
orders. Initially, however. state and local officials
somctimes closcd [acilitics rathcr than climinaic
racial scgregation.  In 1934, an cnactment of the
South Carolina Legislature which applied only o
Charleston County made it a crime for African
Americans and whites to use the same recreational
facilities.  When African-American citizens filed a
Tawsuil challenging the racial scgregation of facilitics
at Edisto Beach State Park in Charleston County, the
State Commission of Forestry closed the park to all
citizens. v T 141 F.Supp, 248
(EDS.0.1956).  The park was closed until 1966.
(Priv. PIs"Ex. 1 at 17: Tr. al 708.) The law was not
repealed until 1977, 1977 S.C. Acts 306.
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Over (ime, however, officials began to accede to
court. orders, rather than climinate public scrvices.
The successful desegregation of Charleston's
municipal golf course in 1961, for example. resulted
from the decision of city officials to comply with a
federal court order in Loy 5
387 {(din

In 1961
the constitutionality of the slate's trespass-aller-notice
law and affirmed the convictions of 24 African-
Amcrican citizens who refused o Icave the lunch
countcr al the S H. Kress Storc in (‘lnrlcslon Count\

. the South Carolina Supreme Court upheld

39 80 37
The Unned States Supreme
Court reversed th Ihe declslon by the Som.h Carolina
Supreme Court in 3 ton v, Mitche

8.C i (he grounds that
cnforcement of *284 (he stalc's anti- {respass law had
taken placc in such a way as (o violale the
conslitutional rights of the African-American
mscclucdm Ihc City of Charleston. e v

U5, 347 349, 84 S0

Racially discriminatory employment practices, in the
private and public sectors, further disadvantaged
African Americans economically. (Tr. at 930-32)
Before civil rights demonstrations took place in the
Cily of Charleston in 1963, virtually all busincss
cslablishments in Charleston County were racially
segregaled and did not provide cqual pay for cqual
work for all cmployees. (U.S. Ex. 11 at 7; Tr. at

635-36.) By July 4. 1963, over 500 African-
American civil rights demonstrators had been
arrested; 229 of them had alrcady been tried and

convicted. (Priv. Pls.' Ex. 1 at 18-19.) As a result of
demonstrations, some business establishments in
downtown Charleston agreed to serve customers of
both races on an equal basis. (U.S. Ex. 11 at 7))
Substantial desegrepation throughout Charleston
County awailed implementation of the 1964 Civil
Rights Act.

Until August 1963, the school system of District 20
in Charl

d by
. 29, 226
19, 19 (Tr. at 90, 813,
135961, 1429.) In August. l%v a federal court
ordered the admission of eleven African-American
students to previously all-white schools in Charleston
and enjoined the local school board from refusing
admission. assignment, or transfer ol any other
Alrican-Amcrican child. on the basis of racc or color,

lent\ was ¢

LS,
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to attend any public school operated by the school
district. 26 F. Sopp._at 827,

EN19. The parent/teacher associations
remained racially segregated until the late

1960s. (Tr. al 558, 1359-61.)

Rather than send their children to racially integrated
public schools, many whiltc parents chose to have
them atlend private schools, some ol which were
organizcd in the aftermath of public school
desegregation. (Tr. at 936-37; U.S, Ex, 16 at 13-14.)
The then-President of a local college and later a
member of the state legislature, helped found an all-
white preparatory school at the college, resisted
desegregation of the college itself, and gave public
speeches opposing racial integration. (Priv. Pls.' Ex.
1 at 43.) Financial assislance lo parents enrolling
their children in private schools was provided in
some instances (hrough the stale's tuition grant
program. (Priv. Pls! Ex. 1 al 19.)  As latc as 1966,
only 185 African-American students were attending
desegregated schools in Charleston County. (U.S.
Ex, 16 at 13-14; Priv, Pls.' Ex. | at 19, 43-44)

The Charleston County Bar Association was not open
to black attorneys until the late 1960s. (Tr. at 87. 89.)
As late as 1972, the women's section of the
Charleston County Jail was segregated. (Tr. at 630.)

The discriminatory impact of Charleston County's
system of racial segregation is reflected in census
data throughout the 20th century.  According to the
1950 Census of Population, the median income for
African-American families in Charleston County was
$672, roughly onc third of thc median income for
white familics ($2,007). (Priv. Pls’ Ex. 1 at 12))
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The of non-whitc ployed (13.9 % lor
males, 108 % for females) was far higher than
among whites. where only 4.4 % of males and 2.7 %
of females were listed as unemployed. (ld.) Only 3
% of white households*285 had no running water,
compared with 27.5 % of non-white households.
(Id.) Among while households, only 12.8 % had no
indoor toilcts, as comparcd with 73 % ol non-whitc
houscholds. (Id.)

This patlern of socio-economic disparity has
continucd (o characlerize Charleston County during
the latter part of the 20th Century. (Tr. a1 933, 1182-
84.) According to the 1980 Census, median income
for African-American familics ($10.907) was still
only half that of white families ($20,400) in
Charleston County, and 32.2 % of African-American
families lived below the poverty level, as compared
with only 6.1 % ol while families. Unemployment
figures reflected the same sort of disparitics: 10.9 %
ol Alrican-Amcricans but only 3 7 % of whites were
uncmployed. (Priv. PIs.'Ex, T at 13.)

According to the 1990 Census, which was the most
recently available socio-economic census data at the
time of trial, socio-cconomic disparilics continue to
divide white and African-American residents of
Charleston County. 2 Such differences, as shown
in the following table, are dramatic:

. Data [rom the prior decennial census
is presumed accurale unless contradicled by
ar, cogent, and convincing

Comparison of Socio-Economic Status
of Blacks and Whitcs in Charleston
County by 1990 Census
(income data for 1989)

Socio-Economic ‘Whites
Indicator

Education:

Percent completed 1.0%
less than 5th grade

Percent high school — 83.6%
graduate

Percent completed  58.0%

Blacks

6.6%

57.6%

30.1%
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some college
Percent completed
bachelor's degree
Income and
employment:
Percent
unemployed
Median Lamily
income

Per capila income
Percent persons
below poverty level
Percent familics
below poverty level
Percent persons
below 123% of
poverty level
Percent persons
below 200% of
poverly level
Percent persons
with public
assistance income
Nativity

Percent born in
South Carolina
Percent born in
other southern
stales

Tolal pereent born
in the South

28.5%

3.2%
$38052

$16,339
7.9%

5.0%

10.6%
21.3%
2.3%
47.7%
24.5%

72.2%

(USEx. 68D.) This socio-economic evidence is
uncontroveried. (Sce, c.g., Tr. al 2168-69.) ™

ER21. After this casc was tricd, much of the
relevant 2000 Census data relating to socio-
economic disparities was released.  Plaintiffs
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8.8%

9.8%
$18,603

$7.106
34.2%

31.3%

41.1%
60.3%
16.9%
86.1%
6.8%

92.9%
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have requested that the Court take judicial notice
of this 2000 socio-cconomic data.  The 2000
Census data demonstrates that the socio-
economic  differences  between  African
Amgricans and whites in Charleston County
have persisted.  Howcver, such cvidence was
unavailable for full adversarial treatment at trial
and. therefore. will be infrequently employed.

Comparison of Socio-Economie Status of

Blacks and Whites in Charleston
County by 2000 Census
(income data for 1999)

Socio-Economic Whites
Indicator

Education:

Percent high school 89.4%
graduate

Percent completed 65.8.0%

Blacks

65.3%

5.3%
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some college

Percent completed 40.2%
bachelor's degree

Income and

employment:

Percent 3.9%
unemployed

Median Lamily $60,195
income

Per capila income $26.956
Percent persons 8.6%
below poverty level

Percent familics 42%
below poverty level

Nativity

Percent born in 45.7%
South Carolina

Percent born in 24.1%
other southern

stales

Total percent born 69.8%

in the South

#286 The depressed socio-cconomic status of Alrican-
American citizens of (he County compared to while
citizens is a lcgacy of the prolonged history of
discrimination by Charleston County and South Carolina,
(See U.S. Ex. 16 at 40-43; Tr. at 932-34, 1182-84) ™%
Significantly, Defendants' expert. Dr. William V. Moore.
explicilly recognized, in his report and at trial, (he causal
rclationship between past discrimination and present
socio-cconomic levels:  “African Americans suffered
disproportionately under the old system. and it does
impact on  their  currenl  socio-economic  sialus in
Charleston County, in the State of South Carolina, and in
the nation as a whole.” (Defs.! Ex. 14(A) at 39 (cmphasis
addedy. Tr. at 2979))  Similarly. the United States'
expert, Dr. Dan Carter, testified that Charleston County's
history of official discrimination is a “heavy hand” that
continues to impact African-American socio-economic
status. (Tr. a1931-35, 981-82.)

According 1o 1990 Census, 86.1% ol the
Alrican-American  residents of Charlesion
County were born in South Carolina. (U.S.Ex.
68D.)

Anccdotally, Charleston County Grants  Administrator
Evelyn DeLaine-Hart testified concerning the link
between official discrimination and current  socio-
economic disparities between African Americans and
whites in Charleston County. DeLaine-Hart testificd that
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10.7%

10.9%
$26,703

$11.787
29.9%

27.8%

84.2%

6.8%

91.0%

it is difficult to break out of the cycle of poverty because
of problems that poor people encounter in areas such as
cducation, child carc, transportation, and hcalth,
Furthermore, she testified that she has observed poverty
within families spanning generations, and that current
socio-economic differences suffered by African-American
people loday are caused in part by past discrimination.

The Court concludes that African Amcricans in
Charleston  County  suffer disproportionally to  white
persons in education, employment, income level, and
living conditions as a result of discrimination, =%

. In order to view fully the history of
discrimination in Charleston County and its
effect on present political participation, it is
appropriate here, in conjunction with the filth
Scnale factor, lo also consider (he [irst Scnalc
factor:  “the extent of any history of official
discrimination in (he statle  or political
subdivision that touched the right of the
members of the minority group to register, to
vote. or otherwise to participate in the
Democratic process.” (Senale Report at 28.) It
is undisputed, that there has been a long history
of official discrimination touching the right of
African Americans to register, to vote. or
otherwise to participate in the democratic
process. Indeed, the County concedes that there
has been a long history of olficial discrimination
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in Charleston County, touching the right of
African Americans to vote. (See Defs.' Judicial
Stip., filed March 5, 2002; Tr. at 2215-16.) By
way of example, the South Carolina Constitution
of 1895 included a literacy test. a poll tax,

disfr for certain crimes,

and long residency requirements. i
Caroling v. Xaizer IS3ULS, 300, 310
9,86 500 803 15 1L.Edzd 708 (1vo6)

Certainly, such institutional — discrimination
contemporancously  resulted  in - significant
disparities in the voter registration totals for
African-American and white residents of
Charleston County.  In November 1964, the
percentage of South Carolina white persons of
voting age who were registered to vote was
75.7%. but only 37.3% of the African-American
voting age population was registered to vote, a
disparity of 38.4 percentage points. (U.S. Ex. 11
at 5) In Scplember 1967, according to an
cstimate  published by the United States
Commission on Civil Rights, thc number of
white persons registered to votc in South
Carolina equaled 81.7% of the 1960 voting age
population, as compared with only 51.2% among
African  Americans, a  disparity of 303
percentage points. (U.S. Ex. 11 at 8.) However,
unlike the effect of past discrimination in areas
of education. employment. and income, as
considered under Senate factor 5, the Court
cannol conclude that there remain lingering
clleels [rom past discrimination (ouching the
right of Alrican Amgricans to volc.

At trial, the United States did put forward
voluminous testimony conceming what it
characterized as a consistent and more recent
pattern of while persons actling to intimidate and
harass African Amcrican voters at the polls
during the 1980s and 1990s and even as late as
the 2000 general election.  So much of the
United States's evidence was necessarily
anecdotal and has. therefore. made it difficult to
properly quantify the cffect these incidents in
iselation might have had. and continuc (o have,
on the overall participation of African Americans
in the clectoral and political process.  For that
reason the Court finds the evidence less
probative of whether there in fact exists a pattern
of pervasive and consequential discrimination at
the polls.  Sadly, however, the Court agrees that
there is significant evidence of intimidation and
harassment and by a preponderance of the
evidence makes the following findings. The
Courl. though, without more proof of effect, is
loathe to impute the regrettable acts of a few on

the County as a whole and ultimately gives such
findings only marginal weight in the final
analysis.

When she was first appointed to the Charleston
County Election Commission in 1991, Carolyn
Collins found that poll managers were assigned
1o the majorily-Aflrican American precincts who
causcd confusion, intimidated Alrican-Amcrican
volers, and had the (endency (o be
condescending to those volers. (Tr. at 829-30;
US. Ex. 94) Collins observed this
inapproprialc bchavior by while managers at
majorily-black precincts. including the behavior
of a particular poll manager at the Joscph Floyd
Manor Precinct during the 1996 clection. (Tr. at
835-36. 882) That poll manager had
intimidated a number of black voters by his
“threatening attitude.” (Tr. at 838)  When
Collins approached the poll manager and
atlempted to talk with him concerning his
behavior at the polls, he informed her that he did
nol have to follow her instruction. (Tr. at 840.)
Notwithstanding this behavior. that poll manager
continued to work at the Joseph Floyd Manor
Precinct during the 1996 election. (Tr. at 840.)
Indeed, he continues o work as a poll manager
at  majority-African-American  precincts  in
Charleston County. (Tr. at 847, 884, 888.)
During her service on the Election Commission.
Collins also received complaints that poll
managers  interfered  with  certain - Alrican-
Amcrican volers' right lo receive assistance
during the voting process from persons of their
choosing.  (Tr. at 841-43, 857-58, 864-65)
Section 208 of the Voting Rights Act provides
that “|a|ny voter who requires assistance to vote
by rcason of blindness, disability. or inabilily to
rcad or writc may bc given assistance by a
person of the voter's choice, other than the
voter's employer or agent of that employer or
officer or agent of the voter's union.” 42 T
§ ‘Flag-5.  This interference involved while
poll managers suggesting that ccrtain Alrican-
Amcrican volers did not need assistance. (Tr. at
841-44)) Indced, Collins (estificd that she had
received complaints [rom Alrican-American
volers concerning rude or inappropriate behavior
by white poll officials in cvery clection between
1992 and 2002. (Tr. at 845-46, 856 scc also
2689.)

At trial, Collins stated that there continue to be
probl ing the of African-
American voters by some white poll managers,
even though (he Election Commission has
provided (raining (0 poll managers on this
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subject. (Tr. at 887)

Charleston attorney F. Truett Nettles testified
that he has been involved in Charleston County
election activities for over 20 vears, first as a poll
watcher, later as Chairperson of the Charleston
County Election Conunission, and then again as
a poll watcher. (Tr. at 457, 458, 474) Poll
walchers arc nol cmployed by the Election
Commission. They work on bchall of
candidales or political partics.  Poll managers,
on the other hand, are persons appointed by the
Election Commission to conduct the clections.
The Election Commission pays poll managers to
sctup the books, operate the voting machines and
count the votes in polling places on clection day.
(Tr. at457))

From 1980 until his appointment as Election
Commission chairperson in 1992, Nettles served
as a poll watcher assigned on most occasions o
predominantly  African-Amcrican polling sitcs.
(Tr. aL 438.) Nettles served on a team of 10-20
lawycers sent Lo predominantly African-American
polling places to help prevent and, when
necessary, remedy instances of harassment and
intimidation of African-American voters by
while poll officials. (Tr. al 458-60.)

Nettles testified that, from 1980 through 2000,
“lelvery time, every election we would have
controversies in African-American precincts
about voter assistance, or just the way voters are
treated when they vole.” (Tr. at 473.)  Scveral
whitec poll managers-including a  fulurc
chairperson of the Election Commission-were
routincly appointed as poll managers by the
Election Commission and assigned to
predominantly African-American polling places
in Chatleston County, where they intimidated
and harasscd African-American voters, (Tr. at
460-64, 469-71.)

Specifically, Nettles testified that the Election
Commission routinely assigned one particularly
problematic poll manager (0 predominantly
Aflrican-Amcrican polling places in dilferent
parts of the County during the 1980s and carly
1990s. (1d.) At the polls, this poll manager, who
is white, routincly approached clderly African-
American women seeking to vote and spoke ina
loud and condescending voice that called undue
allention to these volers and needlessly disrupted
the voting process. (Tr. at 460-61, 463.)  As
described by Nettles. the poll manager would
approach these women as soon as they entered
the polling place and “make a scene and be real-
speak loudly. and he would put his arm around
them and (cll them. ‘Don't be afraid. cverything's

going to be all right.”  And the volers did not
wan that special atiention,  They just wanted Lo
comg in and sign up and vote. And it happened
repeatedly just to that class of voter.” (Tr. at
460-61). There is testimony that this poll
manager's unsolicited interference embarrassed,
harassed and intimidated ~African-American
volers. (Tr. at 461.)
This samc poll manager's conduct further denicd
some volers the right (o have voling assistance
from an assistor of choice. According o
uncontradicicd testimony, he would approach
Alrican-American  voters who had properly
sclecled somconc (o help (hem vole and,
proclaiming Toudly, “Oh, you don't nced that
assistance, I'l help you, Il take care of you |.|”
deny the voter the assistor he or she selected.
(Tr. at 462.) The poll manager's conduct toward
elderly  African-American volers was a
“recurring problem.”™ (Tr. al 467, 2460, 2472,
2474 According to Charleston County
Election  Comunission  allomney,  Joscph
Mendelsohn, the poll manager's behavior at
predominantly-African-American precincts was
designed to intimidate or cause problems for
African-American volers, (Tr, at 2473)  Indeed,
this poll managers ongoing interference with
African-American voters in Charleston County
polling places prompted a Charleston County
Circuit Court to issue a restraining order against
the Election Commission requiring its agents 1o
ccasc interfcring with the voting process.  That
restraining order arose dircctly [rom (his poll
manager's  conduct toward African-American
voters. (Tr. at 466; see U.S. Ex. 2.) After his
misconduct was brought to the attention of the
Election Commission, it had some difficulty
removing him from his position as clection
manager. (Tr. at 2479.)
Nettles also provided additional uncontradicted
i iy about intimidating and harassing
conduct by other poll managers aimed al
African-American  volers  sccking  voling
assistance.  For instance. Netiles testificd that
while poll managers in predominantly African-
American polling placcs would “give the third
degree” to African-American voters requesting
voting assistance by asking questions such as:
“Why do you nced assistance?  Why can'l-can't
you rcad and writc? And didn't you just sign in?
And you know how to spell your name. why
can't you just vote by yourself? And do vou
really need voter assistance?” (Tr. at 469.)
Poll managers engaged in such conduct included
onc individual who has recenmtly scrved as
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chairperson of the Charleston County Election
Commission. Such public and hostile
questioning upsct and humiliated some African-
American voters, (Tr. at 470-71.) This conduct
occurred  despite the Election Comumission's
explicit instructions to poll managers that voting
assistance should be permitted unimpeded absent
aflirmative cvidence of fraud. (Tr. at 485-86:
scc Tr. al 2417.) Thesc instructions were based.
in parl, on (he Elcction Commission attorncy's
interprelation of lederal law regarding the right
to voling assistancc. (Tr. at 483-86: scc Tr. al
2456-38, 2484-85, 2491-92, 2504,)

Conversely, Nettles (estificd that, based on hig
obscrvations, whitc voters  needing  voting
assistance at predominantly African-American
polling sites were permitted their assistor of
choice without challenge. (Tr. at 471-72, 473.)
Moreover, no evidence exists of any instances of
harassment, intimidation, or interference dirccted
against while or African-American volers at
predominantly white polling places. (Tr. al 473-
74)

African-American voters also endured improper
interference from white poll warchers, as
distinguished from poll managers, who dircctly
confronted some  African-American  voters
requesting  assistance with questions such as:
“Why do you need assistance, don't you know
how to read? You can vote without assistance.
vou don't qualify.” (Tr. at 484-85) Such poll
worker conduct prompled Election Commission
action (o remedy these ongoing problems.  (1d.:
U.S. Bx. 106.)

North Charleston Mayor Keith Summey served
as Charleston County Election Commission
Chairperson from 1978 (hrough 1986, the Tast
four years scrving as its Chairperson.  (Tr. at
2379, 2380, 2384)  Mayor Summey testified
that controversies involving white poll workers
and African-American voters were routine
during his time on the Election Commission.
(Tr. al 2417-2418.) In general, Aflrican-
American volers complained that white poll
managers and poll walchers regularly interfered
with thosc African-American voters' right to
receive assistance while voting in predominantly
African-American precincts.  (Tr. at 2420.)
Such activities intimidated some  Aflrican-
Amcrican voters, (Tr. at 2419). requiring the
Election Commission to remove poll managers
and/or poll watchers in predominantly African-
American precincts on John's Island, Wadmalaw
and other Sea Island precincts, (Tr. al 2420-21.)
And whilc white poll managers complained that

African-Amcrican  volers  sought o volc
improperly, Mayor Summey never once lound
merit to any such allegations. (Tr. at 2418,
2443-44)

Charleston County Council candidate Rosemarie
West testified that in “[a]lmost every election”
she observed Alrican-American volers being
treated rudely and talked to harshly at the polls.
(Tr. at 1346, 1353)

In the 1990 clection, a member of the Charleston
County Election Commission and others
participalcd in a Ballot Sccurity Group that
sought Lo prevent African-American volers from
secking assistance in casting their ballots.  (Tr.
at 1594-96.) Onc of the other members of the
Ballot Security Group was the aforementioned
and particularly problematic poll manager
assigned by the Election Commission to work in
the Hollywood precinct. (Tr. at 1596-97) He
was removed [rom the Hollywood precinel
because of his efforts to deny Alrican-American
volers heir right to have clection assistance from
the person of their choice. (Tr. at 1598, 1615.)
Moreover. in the 1980 election, the News and
Courier reported that some college students,
claiming (hat they were federal poll watchers,
intimidated some voters at the Fraser Elementary
School. a predominantly African-American
precinct in the City of Charleston's East Side.
The students threatened to “lock up” voters.
(U.S.Ex. 3)

And while the Delendants suggest that such
instances of harassment of and intimidation
against  African-American  voters  were
attributable solely to partisan politics and not
race, the uncontroverted testimony establishes
that  such  conducl mever  occurred  at
predominantly white polling places, including
those that tended to support Democratic
candidates. (Tr. at 529-30 (“My experience is
that the bulldogs, we might call them. were sent
1o the African-American  precinets.”).)
Morcover, (0 the extent that these intimidaling
and harassing acts were prompicd by partisan
cal, their impact is undeniably racial.

The Court cxpresses particular concern over two
recent episodes of racial discrimination against
African-American  citizens  attempting  to
participale in the local political process.  First,
Charleston County Council reduced the salary
for the Charleston County Probate Judge in
1991, following the election of the first and only
African-American person elected to that
position.  When he retired in 1990. Probate
Judge Gus Pecarlman. a while person, was
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receiving a salary of approximately $85,000 per
year. During the period from the retirement of
Judge Pearlman to the swearing in of his newly-
elected successor, Bernard Fielding, an African-
American person, the white Clerk of Court
served as interim probate judge and received an
$85.000 salary. (Tr. at 193) At that time
Bemard Ficlding was completing his 16th ycar
as Associate Probate Judge and carned $68.000
per year.  Aller Judge Ficlding was sworn in
August 1991, the County Council reduced the
salary of the Charleston County Probatc Judge
by $26.000 to $59.000 per year.  Therefore,
upon being clected the first and only African-
American person to serve as the County's
Probate Judge, Judge Fielding's move from
associate probate judge to probate judge resulted
in his salary being reduced by $8.000. (Tr. at
102-04.) B21-T
cslablished a minimum schedule
salary for countics that had at least 200,000
residents.  (Tr. at 170.)  Thus, South Carolina
law did not require Judge Ficlding's salary to be
reduced to the $59,000 level. This is the same
judge whose election was upheld by the South
Carolina. Supreme Courl and who was still
forced to seek the Justice Department's
intervention to be sworn into office.

Second. after the 2000 Charleston County
School Board elections, for the first time in the
history of the County, five ol the ninc school
board members were Alrican-American persons.
(Tr. al 566-67.)  After African-American school
board members became a majority on  that
governing  body, the Charleston County
Legislative Delegation to the South Carolina
General Assembly sponsored scveral picces of
legislation to alter the method of clection for the
school board in Charleston County. (Tr. at 568.)
First, legislation was introduced that would have
changed the method of election for the school
board from non-parlisan to partisan elections.
(Tr. at 568.) Sccond. Icgislation was introduced
1o remove control of the budget of the school
syslem from the School Board and place it under
the jurisdiction of the County Council. (Tr. at
571) Governor Hodges vetoed those
enactments, (1d.) Prior to the introduction or
congideration of these proposcd bills ¢ffecting
the method of clection for the Charleston County
School Board, none of the members of the local

Rat

133

Page 21

delegation contacted members of the majority-
African-American School Board to seek their
vicws on these clectoral changes. (Tr. at 568,
570-73, 607)

As stated, these findings are appropriate to the
totality of the inquiry and are serious enough to
warrant specific mention. Nonetheless under
cxisting precedent the Court ullimately assigns
them limited weight.

*290 2, Political Participation

found that African Americans  suffer
proportionately in arcas of education, cmployment, and
living conditions, the Court next considers whether, as a
result of such depressed socio-economic levels, African
Americans participate politically at a lower rate than
white persons. Political scientists generally agree that
persons with lower socio-economic and educational status
tend to participate in the political process al lower ratcs
and thus the history of cconomic disadvantage continucs
to have a racially discriminatory cffect. (U.S. Ex. 16 al
42, Tr. at 934-35. 1183 (“Well, as 1 said, political
scientists don't alv agree, they sometimes disagree,
but I can't find any disagreement with the notion that the
rales of political participation, voler turnoul, particularly,
is directly related to income and education.”).) In fact it
is this social science understanding that informed
Congress's determination that Plaintiffs need not prove
that depressed socio-economic and educational status
causc a finding of lower political participation. S.Kg
Mo, $7-417. 97th Cong.2d Scss. 28. 29 & n. 114 (199

ing

see als
4371

The evidence establishes that African Americans in
Charleston County participate at lower rates than do white
persons. Plaintiff's cxpert, Dr.  Arrington, and
Defendants’ expert, Dr. Weber, agree that African
Americans register to vote at lower rates than whites, and
African-American registered voters turn out at lower rates
than while registered voters. (Tr. at 300-02: U.S. Ex. 15
at 23-24 & Table 1. Joint Ex. 2A at 24-31; Joint Ex. 2C
al 7. sce Tr. at 2974 (Dr. Moorc acknowledging that
white voler turmmout at all age levels exceeds that of
African-American turnout); Defs.' Ex. 14A at 40 (Table
XXII).) The following table demonstrates the depressed
levels of registration and turnout of African-American
citizens, as compared o while citizens, in Charleston
County between 1988 and 2000.

at Which White Persons'
Political Participation Exc

ds
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That of African Americans in
Charleston County 1988-2000

Registration Turnout as
as Percentage  Percentage of  Turnout as a
of Voting Age Voting Age pereentage of
Year Population Population registration
1988 NA NA 10.3%
1990 1.1% 5.3% 9.1%
1992 6.5% 9.4% 7.7%
1994 8.9% 11.8% 12.3%
1996 0.5% 8.0% 3%
1998 6.0% 4.9% 2.3%
2000 10.7% 13.5% 9.1%
Mean 5.6% 8.8% 8.3%
1434, 1443)
*291 (U.S. Ex. 15 at Table 1; see also Joint Ex. 2A at 26,
29 (Tablcs 4-5)).
IM24, For these purposcs, il is not important

Although not grossly disproportionate, the Court
concludes that Alrican-American voler registration and
tumout have been depressed Lo a meaningful degree as
compared to that of whilcs.  Notwithstanding the 1998
clection when voter registration and turmnout  were
comparable, the disparity between the races in registration
and turnout consistently approached double-digit
percentiles.

Beyond the statistical cvidence that Alrican Americans
participate at a lower rate than white persons, the Court
received competent testimony that political participation
is [further impaired by the cflccl socio-cconomic
disparitics have on African-Amcrican access Lo important
sources of financial and political power in Charlcston
County.

It is no secret that Charleston County continues to be
separated along racial lines in jts social, civic, and
religious activities. (See, . Tr. at 189-90, 219-20. 356-
57. 733, 816, 1379, 1493-1505, 1934, 2328) This
stratification is a direct holdover from more institutional
discrimination and segregation and hinders the ability of
African-American candidates lo solicit the support of
whitc citizens. ™ (Sce, c.g.. Tr. at 125-26.) The on-
going racial scparation that cxists in Charleston County-
socially, cconomically, religiously, in housing and
business patterns-makes it especially difficult for African-
American candidates seeking county-wide office to reach
out to and i with the dominantly white
electorate from whom they must obtain substantial
support (o win an at-large elections. (See, e.g.. Tr. at

whether this racial separation is the result of acls
that violalc law, or whether they result from
private behavior that is not regulated by law.
What is important is the fact that members ol the
Charleston  County  community  live  social,
economic and religious lives that many times do

not result in members of one race having the
opportunity to know members of another race,
and the impact this racial separation has as a
practical matlcr on the “past and present reality™
Scnalc

of political lifc in Charleston Count
Report at 30 (quoting v.. Reg
753.769-70, 93 8.01. 2332, 371
This racial scparation cvidence is an

dditional indication of the i of racc in
Charleston County Council clections.

The evidence indicated that the membership of many
social and civic organizations in the County is made up of
one race or is nearly all-white or nearly all-African-
Amcrican. (Tr. at 219-20, 556-57, 662, 680-81, 1867-68,
2538-39.) Somc prominent Alrican-Amcrican citizens of
the County (estified that they had never been asked (o join
a predominately white social or civic organization in
Charleston County cven though these individuals were
active in the social and civic organizations in the county's
African-American community. (Tr. at 113-14, 190-91,
1452))  Onc of thesce individuals, Bernard Ficlding, the
former Associate Probate Judge and Probate Judge of the
County. a graduate of Boston University Law School, and
a local attorney and business owner since the 1950s, (Tr.
at 84-83, 91). testified that he has never been invited Lo
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v predominantly-white  social or civic
ations, (Tr. at 113-114).  Similarly. former State
Housc member and Statc Scnator, McKinley Washington,
a public servant for almost 30 years, testified that he has
never been asked to join a predominately white civic club
such as the Rotary or Elks clubs. (Tr. at 727.)

%292 These social and civic organizations arc obviously
important bascs of [inancial and political power Lypically
targeted by political candidates, including those running
Tor County Council. (see. e.g.. Tr. al 215, 219, 245).
Personal contacts with individuals and organizations arc
one of the most important factors in running for County
Council. (Sce Tr. at 214, 732, 784-83, 2547-48)) Many
times the people who contribute financially to Tlocal
candidates of course, people the candidates know
personally. (See, e.g., Tr. at 1533.) The evidence, as
previously considered, supra Section V.C.1at 28 & n. 21.

that past discrimination continues (o result
in greal disparity between the wealth inherent in the
Alrican Amcrican community and that of the white
communily. e facto scparation ol the races, therelore,
cxacerbates  the  socio-cconomic  legacy  of  past
discrimination by denying an African American candidate
full access to the resources of the entire electorate and,
further, by forcing her lo instead rely on the stunied socio-
economic development of her own community.

FN2S, For instance. Councilmember Stavrinakis
stated that about $49,000 of the approximately
$50.000 he raised for his 1998 County Council
campaign came (rom personal contacts. (Tr. at
1491)

Anecdotally,  African-American  County  Council
candidate Roscmaric West, who ran in 2000, (estificd that
she was not invited to speak to groups at Kiawah and
Seabrook Islands, while white Democratic County
Council candidate Edie Carson was invited. (Tr, at 1310,
1340, 1343.) In contrast, Councilmember Stavrinakis
lestiffied that he was inviled 1o speak (0 numerous
majority-while, as wcll as majority-Aflrican-Amecrican.
social and civic groups during his 1998 campaign. (Tr. at
1495-1505.) Cindy Floyd, loo. was invited o speak at
candidates forums on the Isle of Palms and Sullivans
Island at which her fellow African-American Democratic
running mates were not present. (Tr. at 244-245) Floyd
testificd that she “wouldn't imagine™ that Freeman and
McCoy would have known of thesc important campaign
opportunities. (Id.)

Notwithstanding great improvements, it is clear that
Charleston County remains 1o a large extent separated
along racial lincs and that this scparation not only hindcrs
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the ability of African-Amcrican candidates to solicit the
votes of white volers, bul it further helps to explain the
cxtent to which racc infuscs and informs the racially
polarized voting patterns in Charleston County.

On the basis of this evidence, the Plaintiffs have
demonstrated  that  African-American  cilizens in
Charleston County suller [rom a depressed socio-
cconomic status in comparison with whilc citizens, and
that this status is a dircel legacy of Charleston County's
history of official discrimination. Moreover, the United
Stales has dcmonstrated (hat this depressed  socio-
cconomic status makes it more dillicult presently (or
Charleston  Counly's  African-American  cilizens (o
participate in the political process and clect candidates of
choice.

D. Other Voting Procedures That Enhunce the
Opportunity for Voting Discrimination

The third Scnatc Faclor considers (he “extent to which the
slate or political subdivision has used unusually large
clection districts, majority volc requircments, anti-single
shot provisions, or other voling practices or procedurcs
that may cnhance (he opportunity [or discrimination
against the minority group.” Senate Report at 29. The
evidence shows that this factor weighs *293 heavily in
favor of Plaintiffs. In particular, the Court finds that the
sheer size of Charleston County greatly exacerbates the
clfcets of the socio-cconomic disparitics between the
races and makes this [aclor unconventionally significant.

1. Unusually Large Election District

Charleston County is the largest and sccond most
populated county in South Carolina. (U.S.Exs.76-77,
106)  Charleston County includes a stretch along the
Atlantic Ocean of nearly 100 miles and contains several
major waterways. (U.S.Ex. 76.) As stated, Charleston
County is one of only three South Carolina counties that
clects its cntire county council at-large. (U.S. Am. Comp.
1 1. Am Answer © 6.) The other (wo countics,
Hamplon and Jasper, arc rural countics with total
populations of less than 22,000 residents in each county
and comprised of a closc balancce of African-Amcrican
and white citizens. (U.S.Exs.78, 106.)  Converscly,
Charleston County has a total population that cxcceds
300,000 and African Amcricans only comprisc 34.3%
(U.SEx. 107.)

Several witnesses festified that these geographic and
demographic lealures are an impediment lo African-
American candidates, who typically have ewer resources,
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and particularly because costly television advertising and
direct mail are deemed important in local campaigns for
County Council. (Tr. at 302-03, 784-786; scc also 213,
88-89. 1490, 1932-34; U.S. Ex. 14 at 51);
dafd frd, N, 150
(“Campaign financing is
especially difficult in such a large district for black
candidatcs. who havc been able (o campaign morc
cllectively in smaller districts in Nassau County.™).

Financial resources directly impact a candidate's ability to
win elections. (Tr. at 895.) Several witnesses testified to
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defeated [in the 1994 probale judge's race] was
becausc 1 was black.” (Tr. at 152.)

*294  Additionally, Charleston County Democratic
Chairperson, Diane Aghapour, testified that African-
American Democratic candidates need to raise “a lot more
money” (han their while counterparls 1o “overcome a
cerlain natural discomfor™ that some whilc volers have
with Alrican-American candidates. (Tr. at 895.)

The combined effect of socio-economic disparities
resulting [rom past-discrimination; contemporary bias in
f o, . .

the financial difficulties African-American did
generally face in running clection campaigns becausc they
have less access to campaign resources than do white
candidates. (Tr. at 659-60, 1598-99.)  For example, in
the 1998 campaign for County Council, African-
American Democrat George Freeman mised $1.761.
(U.S.Ex. 65E.) For that same election. Alrican-American
Democrat Pearl McCoy raised $2.133.91.  (US. Ex.
65H.) In comparison, white Democrat Cindy Floyd raised
and spent $25,961.79 in 1998 during her successful
County Council campaign. (U.S. Ex. 63D; Tr. at 225.)
As stated. white Democrat Leon Stavrinakis spent
$49.627.65 during his successful 1998 County Council
rtace, all bul $1,000 of which he raiscd from other people.
(Tr.at 1491; U.S. Ex. 65).)

John Tecklenburg has been active in the Charleston
County Democratic Party since 1986. (Tr. at 778-79.)
He worked with African-Amcrican candidalcs who ran
countywide, particularly Virginia Morgan for County
Council and Charles Green for Coroner in (he 1992
clection, as well as with white candidates. (Tr. at 786-90,
811-12)  In making fund-raising calls for Green and
Morgan, Tecklenburg found that wusually reliable
campaign donors gave no money to Green or Morgan, or
gave them Iess money than they gave to white candidates.
(Tr. at 788-89, 811-12)  Likewise. Bemard Fielding
testified that it was more difficult to raise campaign funds
for African-American candidates than for white
candidates in Charlesion County, primarily because the
white communily has many more financial resources than
docs the African-Amcrican community. o (Tr. at
128

Judge Ficlding is the one Alfrican-

American  candidatc  who had  substantial
campaign funds for a countywide race.  In his
1994 race for probate judge. he spent

approximately $70,000, half of which came from
his own funds. (Tr. at 106)  He was
nevertheless defeated.  Judge Fielding testified
that he belicves that “the primary rcason I was

. and the large d and
population of Charlcston Counly works a significant
impediment to African Americans' ability to gain cqual
access to the electoral process in Charleston County.

2. De facto majority vote requirement

Additionally. the United States' expert, Dr. Arringlon, and
the Private Plaintiffs' expert, Dr. John Ruolf, (Tr. at 410),
T agree that staggering of terms, residency districts, and
a primary nominating system serve as a de facto majority
vote requirement ' and limil the opportunities for
single-shol voting. The staggering of (erms and the
residency requirements ensure that all contests are either
single-seat or two-seat contests. Because the only viable
candidates have been Democrats and Republicans, there
are no more than two viable candidates for a single-seat or
four viable candidatcs for two scats. (Tr. at 303.)
Minority volers cannol single-shot vole in onc scal
clections.  [n addition, single-shot voling docs not
make sense siralegically for African-American volers in
two-seat contests for Charleston County Council. (Tr. at
303-06, 2021, 2180-81; Ex.14 at 49-50.) Accordingly, a
de facio majority vole requirement makes it more difficull
for the African-American community to cmploy a
traditional strategy of bullet voting in order to improve
their chances of electing candidates of their choosing.

Dr. Weber neeessarily conceded as much,
(Tr. at 2022-23). but discounted ils matcriality
and testificd (hat he had never belore heard an
expert testify to such an “in-cffect” majority-vote
requirement, (Tr. at 2024).

A majority vote requircment  would
require a prevailing candidate to receive not
simply a phurality of the votes cast in an election
but a mathematical majority. (Tr. at 2022
(testifying  that under a majority vote
requirement, “a candidate lo win the nomination
ol cither political party must gel-cither in the
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first primary or in the second runoff primary,
must get 50% plus 1 of the vote™).) Although
no such majority votc requirement cxists in
Charleston County, (id.), when only a single
county council seat is at issue in a two-party
system (Democrats and Republicans) the winner
will almost certainly garner a majority of the
voles. (Tr. at 303.)

2. For a definition of single-shot voling, sec
supra loolnote 18.

E. Senate Factor 6: Racial Appeals in the Political
Process

The Court is not greatly impressed with the force of
evidence put forward on the sixth Senate factor: the
extent to which subtle or overt racial appeals have
characterized the political process in the jurisdiction. Not
that the United States did not make its casc diligently. but
by its very nature, the evidence on point. like the evidence
of voler intimidation and harassment, lends 1o be
anecdolal and probative more of isolated occasions rather
than patterned behavior.  Certainly, the Government
succeeded in proving individual incidents of subtle or
overl racial appeals by a *295 preponderance of the
evidence, but the Court ultimately finds their aggregate
force to be of moderate value.

Most notably. the Court finds that some white candidates
in Charleston County have traditionally uscd picturcs of
their African-Amcrican opponcnts on their campaign
Titerature to alert white voters to the race of the African-
Amcrican candidate. (Tr. at 98, 949-51.) For instancc, in
1973, Sidi Limehouse used a photograph of his African-
American opponent, McKinley Washington, in his
campaign lilcrature in a race for an at-large Statc Housc
scat from Charleston County. Limchouse won that
clection. (Tr. at 712-14) ¥

. It should be noted that McKinley
Washington was later clected (o the South
Carolina House and Scnatc and cnjoyed lengthy
tenurcs.

In the 1988 Democratic Primary for Housc District 110, a
whitc candidate distributed campaign litcrature  (hat
displayed a darkened piclure of Robert Ford, his African-
American opponent.  The white candidate prevailed in
that primary election. " (Tr. at 565-66, 1109-10, 1602;
U.S.Ex. 16 at 22 n, 40.)

. During this 1988 primary race, lilcraturc
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was distributed conlaining a caricaturc of Ford.
This campaign literaturc contains wording (hat
indicatcs that it was produccd by the Bailey
campaign, but the testimonial evidence is silent
as to which campaign actually distributed this
document. (Defs.' Ex. 30.) Even if this
literature was distributed by the Ford campaign,
it [urther illustrates the salicnee of race in the
political process.

More recently, in the 1990 general election for Charleston
County Probatc Judge., a whilc candidalc ran political
advertisements in the Post and Courier that conlained his
pt ph beside a. dark d pt h of his African-
American opponent, Bernard  Ficlding. The white
candidate also distributed campaign postcards in the white
with Fielding's picture on them. (Tr. at 97-

In 1992, a whilc Republican Statc Housc candidatc
distributed campaign literature that included a darkened
photograph of his African-American opponent, incumbent
State Representative Lucille Whipper. (U.S. Ex. 16 at 22;
Tr. al 955-56, 2922-23.) That same ycar, a whitc County
Coroner  candidate  distributed  campaign  litcrature
containing a photograph of her  African-American
opponent, Deputy Coroner Charles Green. (U.S. Ex. 16 at
22; Tr. at 956-57.)

In a 2000 State Legislative race between two white
candidalcs. onc ign distributcd li with a
darkened photograph of African-American Charleston
County School Board member Elizabeth Alston. (Tr. at
563-63. 898-99.)  Alston, however, had never been a
resident of the House district in which that candidatc ran
in 2002, and no while school board members' photographs
were used in this State legislative campaign. (Tr. at 577,
626.) Morcover, Alston did not give permission to the
candidate to use her photograph in his campaign
literature. (T, at 563-65, 898-99.)

Dr. Moore testilied that he could not recall a single
instance where a while candidate in Charleston County
used the photo of his or her whitc opponent in campaign
literature. (Tr. at 2924.)

Morcover, 1o help overcome while voler resistance 1o
Alrican-American candidacies. there is cvidence that
Alrican-American candidales have de-emphasized their
race in Charleston County campaigns.  For cxample, in
1980, Louis Waring used his photograph in campaign
literature  during his unsuccessful race for the St
Andrew's Public Service Commission. In his successful
1990 race for the same position, *296 however, Waring
decided (hat the usc of his piclurc on his campaign
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literature “was not conducive to |his| candidacy.” (Tr. at
1369; see also Tr. at 1289. 1367, 1399.) He testified that
his photograph in the 1980 campaign had been a
hindrance because. without it, some white voters would
have believed he was a white person. (Tr. at 1369-71.)
Likewise, Waring omitted his membership in the NAACP
[rom his 1990 campaign literature. alter having listed that
membership in his 1980 litcrature. (Tr. at 1371.)

White County Council candidates have [elt free fo usc
their photographs in their campaign literature. (See, e.g..
Tr. al 221, 1493-94.)

William Runyon, who has been involved in the
Charleston County Democratic Party for over twenty
vears as a candidate, party official. and adviser, testified
that he has advised African-American candidates to de-
emphasize their race when running for office. (Tr. at
1599-1600.) For example, he advised African-American
C; ol (o list ip in izations likc the
NAACP in (heir campaign litcrature.  (Tr. at 1600.)
Additionally, McKinley Washinglon, who represented
majority-African-American districts in the South Carolina
House and Senate from 1974-2000, testified that he
always advises African-American candidates that “they
had a better shot” by not using their own pholographs in
campaign literature. (Tr. at 727-28.)

Similarly, Charleston County School Board member
Elizabeth Alston stated that she did not use her
photograph on her campaign signs during her 1992
Counly Council race because a number of her Alrican-
American supporicrs advised her (hat the usc of her
photograph would not benefit her campaign. (Tr. at 548-
49) Current Democratic Party Chairperson Diane
Aghapour testified that she advises African-American
candidates not to usc their photographs in dircct mail
advertising, (Tr. at 895} Indced. Aghapour gave that
advice most recently to Pear] Ascue, an African-American
Democratic candidate for County Council running in
2002. (Tr. at 895-96.)

A bizarre 1990 cpisode reflects the continuing role of
racial appeals in Charleston County's political system.
That ycar a Charleston-based political consullant ran {he
campaign of his sister, a candidate for Lt. Govcrnor.
Concerned that conservative low-country voters might
stay home, the consultant bankrolled Benjamin Hunt, Ir.,
a ncarly illitcrate Aflrican-American man, (o run in the
primary  against the incumbent  United  States
Representative Arthur Ravenel. The political consultant
believed that this would bring out more anti-black voters
in the low-country area and help his sister in the primary
against her major opponent whose strength lay in the
middlc and upper part of the state.  He paid Hunt's filing
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fee and gave him $300.  Hunt, who had never voled, ook
no part in the campaign beyond allowing his picture 1o be
taken.  The consultant mailed out thousands of “Hunt for
Congress” leaflets showing a photograph of Hunt with a
Kentucky Fried Chicken sign in the background.  The
News and Courier reported that the consultant had his
clients publish pictures of black challengers. but he never
had them publish pictures of whitc challengers. (U.S. Ex.
16 a121-22; Tr. al 953-54; scc also Tr. at 2543.)

Jimmy Stuckey, who has been active in the Charleston
Democratic Party for approximalcly 30 years. testified
that some whites belicved that the Democratic Party is
“controlled” by Aflrican Amcricans, (Tr. al 2549.)
William Runyon, who has been active in the Charleston
County Democratic Party for more than 20 years, testified
that, in recent years, he has heard the *297 Democratic
Party referred to as the party of the African-Americans.
(Tr. al 1601.)

Clearly, racial appeals have been and continue Lo be a part
of the political dialoguc in Charlcston County, lo some
degree; and while these (estimonial accounts and
incidents are not exhaustive, neither are they pervasive.
Accordingly, they cannot be determinative of that degree.

VL Additional Factors

¥ 2. The Uniled States has not asscried that the
fourth Scnalc Factor. denicd access 0 a
candidate slating, is an clement of their casc.

As stated, the Senate has also recognized the following
“laldditional factors that in some cases have had
probative valuc as part of plaintiffs' cvidence {o cstablish
a violation”:

« whether there is a significant lack of responsiveness on
the part of elected officials to the particularized needs of
the members of the minority group [and]

« whether the policy underlying the stalte or political
subdivision's usc of such voling qualilication. prerequisite
1o voling, or standard, practice or procedure is tcnuous.

1d. at 29 (footnotes omitted).

Although the Court received evidence on both factors, the
United States has not put them at issuc.  Specifically, The
United States’ Amended Complaint did not allege that the
policy underlying the at-large method of election is
tenuous and further moved to limit the Defendants from
putting forward evidence of responsiveness. The Court
has considered all of the evidence related 1o the [actors of
tenuousness and responsivencss and finds that they do not
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materially contribute to the Court's conclusion.

VII. Charleston County's Partisanship Defense

Throughout, Defendants have rather singularly insisted
upon hanging the proverbial “hat”™ ol their defense on the
contention that the “causc™ ol voling polarization in
Charleston C unl\ is parisan dillcrences rather than
racial oncs. Speciflically, Defendants contcnd that
Section 2's “on account of race or color” " language
neeessarily requires Plaintifls (o show that racc cxplains
the pattern of defeat of minority-preferred candidaltes.

N33 On the basis of both Gingles and the
Fourth Circuit's decision in Lew! Afamy
Connty, 99 T34 608, 615 (ith Cir 1994), the
Court has already rejected Defendants’ argument
at summary judgment that issucs ol “causation™
had any place in the Court's consideration of the
three Gingles preconditions.

R34, Section 2 is divided into two subsections,
3. Subscction

2(a) forbids any voting practice “which results in
a denial or abridgement of the right of any

citizen of the United States to vote on account of

race or color, or in contravention of the
guarantees in secuon 4(0)(2), as provided in
subsection (b)". JS.C_§ 197342} (cmphasis
added).  Plaimi(Ts, thercfore, contend that what
comstitules voting discrimination “on account of
race or color” is defined in subscction 2(b). /d.
Specifically, Plaintiffs argue that Subsection 2(b)
makes it clear that a violation exists when it is
shown that a racial group lacks cqual
opportunitics and cqual results which constitute a
violation, regardless of the reasons why such
inequality exists: “A violation of subsection (a)
is established if, based on the totality of
circumstances, il is shown (hat the political
processes leading (o nomination or clection in
the [jurisdiction] arc nol cqually open to

139

Page 27

practicc or structure results in members of a protecied
group having less opportunity than other members of the
clectorate to participate in the pOllIlCdl process dﬂd to
elect represemdll\ es of their choice.” gl
The Fourth Cnclut in
3 (4t Cir,
concluded that z.ausauon may be ome of many issues
relevant (o the (otality of circumslances although
irrclevant to the analysis of the Gingles preconditions. [,
@ 613 _n 17, lmportantly, however, Lewis docs nol
require plaintifls to prove that race has caused the
incquality of resull.  Nor did it hold that prool of [aclors

other than race, like partisanship, constitute a complete
defense. See id.

i o fown of Heinpstecd, N¥., 18]
B J 47 3. the Second Circuit expressl\
recobmzed the Foun.h Circuit's approach in Lewis and
held that partisanship is not a defense 1o a Section 2
claim. In Gooshy-as in this present case-“the principal
and pervasive argument of the Town [was] that political
partisanship, rather than race. account|ed] for the defeal
of black candidates.” 2o Fd 493,
Republican candidates had always won Town Board
elections and African-American voters usually supported
losing candidates. iof_ai 484, 4849 492, The Town Board
included an African-American Republican, 3
Expressly adopting the Fourth Circuit sldndurd in
Alamance County, the Second Circuit stated that the
partisanship issue was relevant to the totality of
circumslance analysis bul not relevant o the (Gingles
preconditions. fod ai 422

G

il at

The Sccond Circuit, morcover, firmly rcjected the
partisanship defense.  [ndeed, the cowrt stated that the
defendants’ p'drlisanship defense

led] a fu of what the
pldlmlff class alleged and proved to the satisfaction of the
district court. The claim was that the at-large system of
voting made it impossible for blacks to elect their
preferred candidates. ' The Town's argnment implies that
il blacks regislered and voled as Republicans, they would
be able (o clect the candidates they prefcr.  But they arc
not ablc to clect preferred candidales under the
Renuhli

participation by bers of a class |p d by
subscction 2(a) | in that its mcmbers have less
opportunity than other members of the electorate
to participate in the political process and to lect
representatives of their choice.”
19730

As stated, the Supreme Court interpreted Section 2 to
provide a minority group *298 with an equal opportunity
(o the elecloral process. The central and dispositive
question is “whether the use of a contested clectoral

Party rcgime that rules in the Town.
Morcover, blacks should not be constrained to vote for
Republicans who are not their preferred candidates.

Id. al 495-96 (cmphasis in original).

Defendants rely on the conclusion of other circuits that
proof of race-neutral causes of observed voting patterns
can defeat a claim of minorif

v vote dilution. In Lar

4434

1997%) (en
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banc), Nipser v S
banc), and Lo v ;
Cir 1995y the circuit courts of appeal recognized the
relevance of proof that the majority's voting behavior
could best be explained by such race-neutral reasons as
political partisanship or party affiliation, unrelated to the
minority-prelerred status of the defeated candidate. See,
e.g., LUL: 99 F.2¢ at 850-3]. Specifically, the courls
recognized that a vole dilution claim could be defcated by
proof that thesc race-ncutral reasons in [act provided the
best explanation for elecloral oulcomes.

In LULAC, for cxample, the district court cxcluded
cvidence tending to show divergent voling patierns were
attributable to race-neutral factors, finding that such
evidence was irrelevant and legally *299 incompetent.
Reversing, the Fifth Circuit emphasized that Section 2's
“rigorous  protection” extended only to “defeats
experienced by volers ‘on account ol race or color.” ™
. LULAC 999 F.id, . In rcjecting the district
courl's construction and interpretation of the relevance of
the circumstances surrounding clectoral resulls, the Fifth
Circuit cmphasized:

EN33. To the extent LULAC, Nipper, or Uno
might suggest that “on account of race or color”
narrowly concerns the cause of divergence in
majority and minority voting preferences and
requires some proof that the white majority votes
dilfcrently because of racial animus, the Court
disagrees.  As the Scnale [actors plainly suggesl.
“on account of racc or color” is a morc far-
reaching requirement that the Court consider the
totality of pressure points which racial
discrimination  and  disadvantage  might
aggravale, including. for cxample, the present
cffect of past discrimination on socio-cconomic
status and. therefore, on political participation.
Depressed socio-economic status from  past
discrimination which results in severely
diminished  political  participation  could
constitulc a “denial or abridgement of the right to
vole ... on account of racc or color,” williout
regard (o any present racial animus of the white
clectorate in their voting preferences.

Without an inquiry into the circumstances underlying
unfavorable clection returns, courts lack the tools to
discern results that arc in any sense “discriminatory,” and
any dissension between deprivation and their losses at the
polls becomes untenable in holding that the failure of
minority-preferred candidates to receive support from a
majority of whiles on a regular basis. without more.
sulliced to prove legally significant racial bloc voling. the
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District Court unloosed Scction 2 from its racial cther
and (uscd illegal vote dilution and political defcat.
Id.

At bottom, there is little difference between the Fifth
Circuit's decision in LULAC and the Fourth Circuit's
decision in Alamance County Tor purposes of (his case.
In fact, the Fourth Circuit explicitly agreed with the Filth
Circuil Lo the extent its decision in LULAC found “causc™
to be relevant (o the ultimate inquiry. Aleonancs Comnty,
99 F g at 615, Alamance County simply teaches (hat the
Court should consider cvidence of causation within the
totality of its inquiry.  As slated. however, Alamance
Couniy implics no requirement that PlaintifTs prove that
the incquality of result is caused by race and, conversely,
suggests no guarantee that proof of race-neutral factors
will operate as a complete defense.

Therelore, in keeping with the Fourth Circuil's instruction
the Court allowed both partics opportunily at trial to
develop a [ull record concerning causation and reccived
significant cxpert testimony to that end.  The Court will
consider such cvidence and fold any findings into its
totality of the circwmstances inquiry.

Initially, the Court finds the issuc of voting-causation Lo
be desperately illusive. As a theoretical matter, the Court
is inclined to reject the possibility that any methodology
might be able to adequately identify a singular or even
dominant cause of a community's corporate voting
behavior, which is in [act the aggregation of an
inmmumcrable scrics  of  individualizcd choices and
pluralistic  discretions made by thousands of people
generally out of any meaningful political association with
one another. Certainly where there is a consistent pattern
of cohesive voting among a community of voters, as is
here, the decisional nuances over the particularized issucs
of any single individual's votc begin to fall away, and
more global factors such as race and socio-economic
status begin to emerge as likely explanations for the
pervasive commonality in voting behavior among
¢ ilies of race. N *300 the Court is
dissatisficd with the spcculation ol associating causc with
the voling polarization cvidenced by the Record in this
casc. The task of scparating oul the individual influence
of racc and party is a weighty onc.

Consistent with these concerns, Dr. Arrington, expert for
the United States, testificd (hat (he multi-colincarity
of these more global causcs of race and partisan affiliation
in Charleston County elections renders the individual
force exerted by any one cause nearly inextricable from
the influence of the other. (Tr. at 310.) Dr. Arrington
testified. further, that even il the experts had allempled o
conduct a multivarialc analysis T that “you could not
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pull out statistically the difference between partisanship
and race.” (Tr. at 310.) Dr. Weber. expert for
Defendants, further acknowledged that he could not, with
a reasonable degree of social science certainty, determine
the extent to which racial attitudes caused polarized
voting in Charleston County, and that he believed factors
of race and partisanship are “inexiricably intertwined™ in
such a way (hat they could not be scparated statistically.
(o wil, they arc multi-colincar. (Tr. al 238-39, 2220-21.)

3 In statistical analysis, multi-colineari
a correlation between two independent vari
that is so strong (hat it is impossible “stalistically
to scparate them out and tell which of those two
effects the dependent variable; which of those
two is the cause.” (Tr. at 310.)

FN37. A mullivariale analysis altempts (o
measurc the cffect of two or morc independent
variables on the dependent vardable as opposed
to a morc tradilional analysis, which would
control for only a single independent variable.

Moreover, it is clear from the Record that to the extent
other methodologics or models might begin to partly
unbraid the intertwined influence of race and partisan
affiliation, these methodologies could not have been
employed in this case or have not been employed to a
satisfactory degree.

Both Dr. Arringlon, (Tr. at 309-310), and Dr. Weber, (Tr.
at 1992-93). agree that parly registration data and survey
rescarch arc the primary sources of data rclied on by
political scientists in drawing conclusions concering the
effect of political partisanship on election results. It is
also agreed that neither type of data is available
concerning Charleston County clections because there is
no requirement that voters register by party for general
elections and no relevant survey research has been
conducted. (See, e.g.. Tr. at 309.)

Dr. Wcber identificd consideration of “bchavioral
partisanship™ as a third mcthodology for measuring the
cffect of partisanship on clection results. (Tr. at 1980,
1992-93.) This methodology Iooks at the “past behavior
of voters.” (Tr. at 1993) In his behavioral analysis at
trial, Dr. Weber first focused on party-switching and the
cffect it had on the Alrican-American supporl [or
candidates, Dr. Charles Wallace, for County Council and
Keith Summey, for the Mayorship of North Charleston.
Dr. Weber observed that Dr. Wallace was significantly
supported by the African-American community as a
Democral, bul received “virtually no supporl from the
nonwhitc communily™ alter his aflfiliaion with the
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Republican party. (Tr. at 1997.) Dr. Weber also
identificd Mayor Summcy as another candidalc who
received  significant  African American support “as a
Democrat happened to lose but. again, then comes back
and runs as a Republican and wins.” (Tr. at 1997.)

*301 Dr. Weber [urther teslified that the election ol
Timothy Scolt, an African American candidale, to County
Council demonstrates that partisanship not racc is the
cause of polatization and pallerned-defcal.  Dr. Weber
slated that “if you think that the volers are cued on race-
race is the rcason why they are going 1o not vole for a
candidate-you would expect that the voters, assuming that
they arc awarc that Scoll is an African-American
candidate, that the white voters would not vote for him.”
(Tr. at 1998.)

Finally, Dr. Weber discussed the success of African-
American candidates in County School Board races as
Lurther cvidence that party and not race was the primary
cause of polarication and patterned-defeat.  Specilically,
Dr. Weber (estificd that (he School Board races

are different in characler (han the elections [for
Countywide Stalc or national office, because these arc
clections that arc conducted without partisan designation.
So the voter does nol know unless the voler is very well
informed or has been contacted by parties. for example, to
say, this is the Democrat or, this is the Republican, or
anything like that. So a lot of voters are lacking in the
partisan information. And I did this to control for the
possibility hat there would be racial polarization in such
nonpartisan clections which would be confirmatory or
perhaps denicd (he findings in the partisan general
clections.

(Tr. at 2001-02.) Dr. Weber concluded that without the
“parlisan cuc” polarization was less scvere, suggesting
again that party and not race was the better explanation
for the pattemed defeat of minority-preferred candidates.

The Court is unpersuaded by the behavioral analysis of

Dr. Weber. Firsl, the analysis is insuflficiently
comprchensive.  While Dr. Weber did not [ully explain
his bchavioral mcthodology, which is admiticdly

recognized by only a scgment of the social scicnce
literature, (Tr. at 1993). the Court suspects that it requircs
a more exacting inquiry than has been conducted here,
including in the least a measurement of precinct voting
patlerns and candidale platforms over a coursc ol
clections.  In fact. Dr. Weber stated that in determining
whether partisanship is a better explanation for polarized
voting patterns than race in Charleston County. he would
want to consider the nature of the campaigns, the issues
raised in those campaigns, enc of
candidatcs. mobilization cfforts during thosc clcctions,
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and field survey research, including voter interviews. (Tr.
at 2054-65, 2082, 2093, 2168, 2170-71; see also 2994-
96.) No such cfforts have been made. Thc Court simply
cannot conclude on the strength of isolated instances that
party affiliation better explains the patterned-defeat in
Charleston County. Moreover, as the ultimate factfinder,
the Court views the behavioral analysis conductled by Dr.
‘Weber as inherently more speculative and subjective than
the other methodologics identificd by the cxpers [or
proving cause and therefore 2 ']SSlgllS i ]css W 1ghl &
¥

For the same reason. lhe
Court is certain (hal cven a more involved behavioral
analysis would not have compelled a different conclusion.

It should be noted that much of Dr.
Weber's  rcscarch  concerning  behavioral
partisanship was submitted in an untimcly
declaration properly rejected by the Magistrate
Judge.
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The Court cannot identify any cvidence
that M(n or Summey lost the support of African
Americans upon his re-affiliation with the
Republican party.

Finally, Timothy Scoll's clection o County Council
certainly demonstrates that his racc was nol a [atal
impediment to cither significant white support or his
ultimate success.  Alonc, however, his clection can do
little to proving the ultimate cause of legally-significant.
preferred-candidate defeat in Charleston County. As
demonstraled, his clections have been the exception in
Charleston County, and the Supreme Court has made it
clear that the decisive evidence regarding voting patterns
is what usually occurs in a jurisdiction., and not
aberrational election results produced by special
i See Cingies, 78 U8, a0 37 0. 26, 155
Indeed. Dr. Weber stated that political
scientists study voting by looking at “overall patterns.™
(Tr. at 2225-26, 2091.)  Here, Scoll nol only reccived
white support not received by other African-American
candidates-regardless  of  party-but  he  received

77

Further. the Court disagrees that Dr, Weber's
properly follow from his obscrvations.  As discussed,
supra Section V.B at 19, the success of African-*302
American candidates in the School Board races has
already  been adequately explained by  special
circumstances unique to those elections.  As for the
cllects of party-switching, the Court is not surc that this
cvidence is cven probative of the causation issuc at all.
Evidence of dramatically depressed African American
support for Dr. Wallace after his re-affiliation with the
Republican party moves the Court no closer to
U ding why whites consi Iy identify with the
Republican parly and why African Amcricans so
consistently identify with the Democrat party, or why
such consistent correlation results in a patterned defeat of
African-American preferred candidates in  Charleston
County. It certainly does not explain, in any respect, why
African Americans abandoned their support for Dr.
Wallace.  Notwithstanding whatever idcological position
Dr. Wallace may havc held afler his re-affiliation, the
rcasonable African American voler might have formed
any number of conclusions concerning the mcaning and
effect of his party-switch. Dr. Wallace's loss of support
only tends to reinforce that which the Court already
knows-cohesion in Charleston County is stalwarl.  As
stated, whether such unbending corrclation between race
and party is driven by race or ideology or, as the Court
suspects, some cross-pollenization of both is frustratingly
beyond the capacity of the Court and the evidence before
il. and it remains a mystery that Dr. Wallace's election or
Mayor Summey's clection do little to illuminate.

d financial support ($5,000) in a local
clcguon from the South Carolina Republican Party and
other sources. (Tr. at 2311, 2317-18.) No other current
Republican County Councilmember received any direct
financial support from the State Republican Party. (See
U.S. Exs. 65A-C. F-G. and K, financial disclosure
slatements for current Republican Charleston County
Councilmembers other than Scott).  In [act, Dr. Wallace
acknowledged that such support was nol mercly unusual
but unheard of. (Tr. at 1791.)  With the help of Buck
Limehouse, the State Republican party, and others, Scott
raised an unprecedented $20,000 to $25.000 for the 1995
special clection, a sum Scolt described as “substantial.™
(Tr.at2311)

Notably, each of his elections were still characterized by
racial polarization and the ultimate defeat of the African-
American prelerred candidate.

Accordingly, Dr. Weber's behavioral analysis, to the
satisfaction of the Court, docs not demonstraie that
anything other than race c‘<pl<uns the voting polarization
*303 in Charleston County. "

Defendants also contend that pervasive
use by African Americans of the Master Lever
on the Shouptronic voting machines contributes
to the polarization of voting and proves that
parly and mnol race is the cause of such
polarization.  First, there is no cvidence of the

£ 2006 Thomson/West. No Claim (o Orig. U.S. Govl. Works.



316 F.Supp.2d 268
316 F.Supp.2d 268
(Cite as: 316 F.Supp.2d 268)

extent to which the Master Lever is exercised by
the African-American community. Second,
cven if African Americans consistently usc the
Master Lever, it still cannot be understood
whether this strong  affiliation  with  the
Democratic party, manifested through exercise
of the Master Lever. is for racial or non-racial
reasons.

Although he admiticdly did nol conduct a traditional
analysis ol causation, the United States' experl. Dr.
Arrington, offcred an opinion as to whether race had
caused the pattern of polarized voting between white and
African-American volers.  Dr. Arringlon opined (hat
race, and not partisan affiliation, was the main rcason why
white and African-American voters voted differently.

As a preliminary matter, Dr. Arrington noted that the
slatistical methods of bivariale ecological regression
analysis and cxtreme casc analysis used by all the
slatistical cxperts in this case indicate sow people voted
but not why people voled for particular candidates. (Tr. at
308 (“But about why they vote the way they do when they
get there, that's a new field for me.”).)  As stated. Dr.
Arrington found that partisanship and race are closely
inlertwined in Charleston County, and both arc highly
correlated to how voters vote. (Tr. at310-311.) Thus, it
is undisputed that race, partisanship, and vote are highly
correlated.

Dr. Arrington, however, introduced the [following
theoretical model (o demonstrate that race must be the
primary causc of voter choices. (See U.S. Ex. 111; Tr. at
311-14) The model considered three variables and how
they each exercised force in relation to one another: race,
party affiliation, and the ultimate vote. A person's vote
cannol cause or influcnce a person's race or partisan
affiliation. On the other hand, a person's race or partisan
affiliation can influence how that person votes. In regard
to race and partisanship, a person's race can be the cause
of their partisan affiliation; but the converse cannot be
(rue because race is an immutable characteristic.  Dr.
Arrington concluded. therefore. that race must be the key
causal variablc becausc it can cause volte directly and it
can also causc volc through the mediating variable of
partisanship. /d.

However, Dr. Arrington's model is also unsatisfactory.
Although the relational axioms arc true, the conclusion is
a non-scquitur.  Certainly race is the only variable of the
three which can inform both of the remaining variables,
but the model cannot demonstrate that race exerts the
greatest influence.  In other words, the combined force
(hat race exerls over a person’s vole-the force exercised
over the ultimate vole directlyv plus the force as mediated
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through party-still may be Icss than the total force that
party alone (idcology) excrts over the ultimate vote.  For
cxample, (assigning generic units of measure to the force
exercised) race might exercise a force of 10 units direcly
and another 10 units out of a 100 mediated through party.
but the party variable alone would still exercise 90 units
of force independently. The model can only explain zow
many avenucs ol influcnce race cnjoys and nof how greai
or strong that aggregate influcncc is.

In sum. the experls have not conducled an analysis of
causalion, in great part, becausc the necessary data is not
available. To the extent methodologics and models have
been used Lo assist the Court in coming to a conclusion,
they have produced somewhat unsatisfactory results.
=304 As stated, however, the problem lies inherently in
the morass of the causal inquiry itself. and not in the
thoughtful consideration of the experts' observations.
The Court [inds that the influence of race and party on
voling paticms in Charleston County, on the facts of this
casc. arc (oo closely rclated to isolate and mcasurc for
effect.  The Court, therelore, concludes thal the evidence
lails to demonstrate that race-neutral faclors explain the
voting polarization in Charleston County.

7] Therefore, remaining mindful that PlaintifTs nced nol
prove any particular number of Senate factors or that a
majority of them point “one way or the other,” i

TS at 45, 106 8.Ci 2732, the Court concludes that
evidence under Senate factors seven. two. and three of
severe voling polarization, minimal minority clectoral
success, and an uncommonly large voling district
decisively points towards a violation of Scction 2. The
combined strength of the evidence under Scnate factors
one and five of depressed political participation as a result
of pervasive past discrimination in education and
cmployment and past discrimination touching the right Lo
vote also weighs in favor of a finding that the at-large
system violates Section 2. Evidence of racial appeals has
not materially assisted the Court in reaching a conclusion.
Finally, there is no evidence that anything other than race
explains the severe voting polarization observed in
Charleston County Council clections.

The Court therelore concludes, viewing the totality of the
circumstances, that the at-large system of clection for the
Charleston County Council unlawfully denies African
Americans equal access to the electoral process in
contravention of Scction 2 of the Voting Rights Act.
African Americans in Charleston County, on account of
their race. have inherited a depressed socioeconomic
posture  which hinders political participation and
exacerbates the effect of already severely polarized
voling.
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VIIL Constitutional Claim of Private Plaintiffs

1%} Notwithstanding the Court's determination that the at-
large electoral system results in unequal access to the
electoral process for African Americans, it cannot
conclude on the evidence before it that such system was
adopted with the intent to discriminaic.  The Court.
therefore, rcjects the claim of the privale Plaintills that the
adoption of the at-large system for clecting members off
the Charleston County Council was molivated by a
racially discriminatory purposc in violation of the intent
standard of Section 2 and the 14th Amendment of the
United States Constitution.

145} The United States Supreme Court has emphasized
that racially discriminatory motivation is a necessary
mbredlem of a 14th and 15th Amendment violation.

5

18
48

/i/:

204038 L,

Seh.

(noting dpp]lcdbllm of . Irlmgton
is in vote dilution cdses) 4

40310,
also ,l'm

‘g‘u oy

8RS F.2d
(“To cstablish an cqual
prolcction vielation, a phml]ﬂ‘ must show dlscmmnalon
intent as well as disparate cffect.”y,  Hash
p. G F.2d 6 Q19 (4th Cir 198

457 U5 1120, Cr 2933, 73 LEQ2d 1333 (1582),
[n order to establish a violation of the Equal Protection
Clausc of the T14th Amendment, the burden is upon the
private Plaintiffs to show discriminatory purposc and
effect.

As  slated, claims of inlentional

dlscmnumuon under Scction 2 arc asscsscd
applicd
inicntional

slandards
of

according o the
conslitutional  claims
discrimination in voling.
of Los Angeles, 918 T 24j
(*|The Voting Rights Acl can be nohned bV
both intcntional discrimination in the drawing of
district lincs and facially ncutral apportionment
schemes that have the effect of diluting minority
votes.”™)

1o
r‘luql

“intent as
that the

“Discriminatory purpose™ implies more than
awarcness of conscquences. It implics

144

Page 32

decisionmaker ...

sclected or reallirmed a particular
coursc ol action al Ieast in part bcmusc ol’
cffects upon an identifiable group.”

48

. its adverse

LIS,

203

07588

Under Arlington [leights, dlscrumndmn

purpose may be established by proof that Charleston

County used race as a motivating [actor in establishing

and ummlmnmg the prcscnl at-| largc clecloral systcm.
1 ¥

ey
75.¢

The Senate report expressly incorporates
the considerations in Ariington Ileights for
purposcs of analy~zing a Scction 2 intent standard
claim. S.Rep. No. 417 at 27 n, 108,

{1G| In determining the ultimate issue in an Arfington
Ileights analysis of whether there is sufficient evidence to
suggesl invidious discriminalory purpose as a molivating
lactor. the Court is called upon (o make “a scnsitive
inquiry into such cmumslanual and du‘cu ev 1dcm,c of
inicnt as may be i : . and
should consider the lollowing [aclors in assessing whether
such a purpose or discriminatory intent was in fact a
motivating factor in a jurisdiction’s enactment of
legislation:

(1) Whether impact of the official action bears more
heavily on one race than another;

(2) The historical background of the jurisdiction's
decision:

(3) The specific sequence of cvents leading up (o the
challenged decision:

(4) Departures from the normal procedural sequence; and
(5) The Iegislative and administrative history, cspecially
any contemporary statements by members of the decision-
making body.

The private Plaintills rely largely on temporal evidence to
prove that the at-large clectoral system was adopled for
invidious and discriminatory purposcs. Specilically the
privale Plaintiffs contend that the at-large sysiem was a
known device for diluting minority voting strength,
increasingly  used throughout the South, and
conspicuously adopted after the passage of the Voting
Rights Act and in responsc lo increascd African American
registration and political activity. Private Plaintiffs point
to other actions taken during the same period to insulate
white control of the electorate including the annexations
of white populations to maintain Charleston as a majority
white cily, abolishing elections for the school board in
majorily African-American districts only, and racially
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motivated to school « on the

grounds that it would lead to integration.

EN43 The Court primarily received evidence of
discriminatory intent through the lengthy
examination of Dr. Vernon Burton. (Tr. 1127-
1233) Whilc the Court received [urther
credible testimony, which it considered probative
of a lack ol discriminatory intent, from Lenny
Krawcheck, a very credible member of the
legislative delegation at the time of the adoption
of the at-large system. the Court remains mindful
of the Supreme Courl's warning in Arfinglon
fleights, that testimony of original decision-
makers should be cautiously considered only
under extraordinary circumstances.  For that
reason, his testimony bears little on the decision
of the Court.

Certainly “historical background of the decision is onc
cvidentiary source, particularly*306 il it reveals a serics

actions taken for invidious purposcs.”
Heights, 429 VS, af 267 97 S0t 353

However, Charleston County also put forward competent
cvidence that the legislation cnacted in 1969 to change the
method of election was, in fact, accomplished to satisfy
the one-person, one-vote mandate of the United States

Supreme Court in Z v, 5 377 118 533, 84
2 Aver ficland
Lot 74, 88 5.0 1514 1.Ed.28 43

{196%). Unfortunately. there is ncither legislative
history nor conlemy accounts ot made
by decision makers to further illuminate the inquity.  The
change to the at-large system might reasonably be
explained in the context of either of the historical
cxplanations advanced by Plaintiffs and Decfendants,
respectively, and the evidence fails to convince the Court
that some invidious discriminatory purpose was, in fact,
the motivating factor over compliance with the one-man
one-vote requirement.

FN44. The private Plaintifls counter that the
South Carolina Atlorney General advised the
County that the Supreme Courl's decision in
Avery did not requirc al-large voting for the
County Council. This evidence alone docs not.
however, disprove that it was not in act adopted
for such rcason.

Of the gton Ileights ions, there
is no evidence of a departure in normal procedures. It is
clear. however, as evidenced by (he lotality of the

circumstances inquiry, that any ill cfleets of the at-large

Arl
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system have [allen squarcly on the shoulders of the
Alrican American community.  Although a clear pattern
of disparatc burden, uncxplainable on grounds other than
race, can sometimes emerge “from the effect of the state
action even when the governing legislation appears
neutral on its face, [leighis, 4 260,

1 B v), such cases are rare and
“lafbsent a pattern as stark as that in Gomillion or Yick
Wo, impact alonc is not determinative, and the Court must
look to other cvidence,” Arfimgina {leigis, 425 U.S. al
. 78 3. This case is not one of those rare

instances.

While the Court may deduce intent [rom circumstantial
evidence, it cannot on (he evidence before it conclude that
the at-large system was adopted for discriminatory
purposes.  Certainly the timing of the General Asscmbly's
adoption of the at-large system raiscs suspicions, but the
Court will not disparage its authors without more
compelling evidence, particularly in light of other
reasonable and historical explanations for the adoption of
the at-large system. The private Plaintiffs’ constitutional
claim and claim based on the intent standard of Section 2
are, therefore. denied.

CONCLUSION

To the satisfaction of the Court and by a preponderance of
the evidence, both the *307 United States and the Private
Plaintiffs have demonstrated that the at-large system of
clections for the Charleston County Council denics
African Amcricans, on account of their race and color.
equal access to the electoral and political process. in
contravention of Section 2 of the Voting Rights Act.
Accordingly, it is hereby DECLARED that Charleston
County's al-large method of election is illegal and cannot
be enforced in future clections. It is. therefore,
ORDERED., that any [urther use of the at-large systcm of
clection for the Charleston County Council is hercby
ENJOINED. The Private Plaintiffs, howcever, have
failed to establish their constitutional —claims.
Accordingly, such claims for relief as are based upon the
intent standard of Scction 2 of the Voling Rights Act and
the United States Constitution arc hereby DENIED.

AND IT IS SO ORDERED.

D.S.C.,2003.
U.S. v. Charleston County
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5%

Brich ang Other Helnied Docoments

United States Court of Appeals.
Fourth Circuit.
UNITED STATES of Amcrica, Plaintiff-Appelice,

V.
CHARLESTON COUNTY. SOUTH CAROLINA:
Charleston County Council; John O.
Conlon; Toi Ahrens Estes; Cindy M. Floyd; A.D.
Jordan; Barrett S.

Lawrimore: Timothy E. Scott; Leon E. Stavrinakis:
Charles Wallace; Curtis
E. Bostic, as members of the Charleston County

Council, Defendants-Appellants.
and
Charleston County Election Commission;
Glover, Defendants.
Lee H. Moultrie; George Freeman; Maggie McGill;
Sandra Fowler, Plaintiffs-
Appc]lccs

Ruth C.

Charleston County Councl] Defendant-Appellant.
Nos. 03-2111, 03-2112.

Argued: Feb. 24, 2004.
Decided: April 29, 2004.

Background: United States and group of county
voters brought action against county. alleging that
county's at-large clection of its council diluted
minority voling strength in violation of § 2 of the
Voting Rights Act. County and voters moved for
partial summary judgment. The United States District
Court for the DlSlllCl of South Carolina, Paty
M Dt ., granted sunmunary judgment. an
following (rial on remaining issue. held in favor of
Uniled States and volers.

On appcal, the Court of Appeals,
Circuit Judge, held that finding that
at-large election of its council violated the
Voling Rights Act was nol clearly crroncous.
Affirmed.

West Headnotes

QLJ Elutlom s 12(7)

Page L

To prove that usc of multimember district dilutes
their voles in violation of Voling Rights Act,
members of protected minority group must cstablish
that it is sufficiently large and gcographically
compact cnough 1o coustitulc majority in single-
member district, that it is politically cohesive, and
that majority will vote sufficiently as a bloc to cnable
it usually to defeat minority's preferred Cdlldiddte
Voting Rights Acl of 1965, § 2(b). as amended, 12

1y 5

O4 S

8
District court's finding about whether use of
multimember  district. dilules  minority's  votes in
violation of Voting Rights Act is factual finding
based on Iomlit\ of circumstances. Voting nghts

Causation ¢ dence is irrelevant in the inquiry into
the three (i v preconditions used to establish
impermissible vote dilution in violation of § 2 of
Voling Rights Act, butl rclevant in the lolal.ily of
circumstances inquiry for determining vote dilution
claim.  Voting Rights Acl of 1965, § 2(b). as
amended.

preconditions used o
establish impermissible vote dilution in violation of §
2 of Voting Rights Act is a prelimi one, designed
to determine whether an at-large system potentially
violates § 2. Volmg ngh[s Acl of 1965, § 2(b), as
amended.

stem cannot be responsible for diluting
minorily voling strength in violation of the Voling
Rights Act, unless minorily volers cohesively support
particular  candidales.  thc  minority-preferred

andid arc being ically defeated by white

bloc voting, and those defeats would not be occurring
Voling

under a system of single-member districts.
Rights Act ol 1965, § 2(b), as amended, 42
s N
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168 Elemom le(s)

To dcmonslmlc an aclml “violation of § 2 of the
Voting Rights Act. a plaintiff asscrting vote dilution
must show that, under the totality of the
circumstances, the State's challenged electoral
scheme has the effect of diminishing or abridging the
voling strength of the prolected class. Voling Rights
Acl ol‘ 1965, § 2(b). as amended. 42 1S b}

1973

{14 Elections €12(3)

I valuale v ution claim under § 2 of
Voling Rights Act, thc Court of Appcals must
underiake a scarching practical cvaluation of the past
and present reality, which demands a comprehensive,
not limited, canvassing of relevant facts. Voting
Rights Act of 1965, § 2(b). as amended. 42 U .5.C. A
§ 19730y

81 Elections \/“‘"12(3)
1440123 5
"Legally Slgl ant white bloc voling," as required (o
establish third Fingles precondition used to establish
impermissible vote dilution in violation of § 2 of
Voling Rights Acl. refers to the [requency with
which, and not thc rcason why, whiles vole
cohesively for candidates who arc not backed by
mmorm voters. Volmg Rights Act of 1965, § 2(b),

2] Elections %12(3)

Claims of vote dilution under § 2 of the Voting
Rights Act require trial courts to immerse themselves
in the facts of each case, and to engage in an
intensely local appraisal of the design and impact of
the contested clectoral mechanisms. Voling nghls
Acl ol‘ 1963, § 2(b). as amended. 42 1J5.C

Counties €38

Finding that county's at-large election of its council
resulied in minority vole dilution, and thus violated §
2 of the Voting Rights Act, was not clearly
erroneous; county's expert testified that there had
been racially polarized voting in 25 of the 33
contested general elections for the county council
during (wo-vear period, in the 10 general elections
that involved at Icast onc minority candidatc. whitc
and minority voters were polarized 100% of the time,
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and county council's electoral structure. along with
the county's sheer size. diminished minority voters'
ability to clect their preferred representatives, Votmg
ngms Act of 1965, § 2(b), as amended, 32 L

*343 ARGUED: Griffith &
Grillith, Cle\eland# Mississippi. [or Appellants.
Moffait Laughlin McDonald, Amecrican Civil
Libertics Union Foundation, Atlanta, Georgia;
Angela MacDonald Miller, Civil Rights Division,
Appellate  Scction, United States Dcpartment  of

Justice, Washington, D.C., for Appellees. ON
BRIEF: Joseph Dawson, 111, Baraard &
§ . North Charleston, South Carolina;

. Charleston, South Carolina,
Assislﬂnt

R. Alexander Acosta,

A Roser!
for Appellants.

Attorney  General, Mk 1. Gross,
iary, Civil Rights Division, Umted Smtes
Department ol Justice. Washington. D.C., [or

Appellee United States.

Before and DUNCAN,

Circuit Judg:

Affirmed by published opinion. Judge
wrole the opinion, in which Judge NIEM}
Judge DUNCAN joined.

OPINION

. Circuit Judge:

Since 1969, Charleston County. South Carolina has
been governed by a County Council composed of
nine members elected in county-wide, partisan
elections. Despite the County's substantial minority
population, few minority-preferred candidates, and
very few minority candidates, have cver been clected
to the Council. The United States brought this suit,
alleging that the County's at-large election of its
Council diluted minority voting strength in violation
of Section 2 of the Voting Rights Act of 1965. The
district court agreed. finding that the County's scvere
voling polarization, its particular clectoral structure,
and its sheer size combined (o deny minority volers
an cqual opportunity to clect their preferred
representatives. Because the district court's finding is
not clearly erroneous, we affirm,

1
Located in the southeastern comner of South
Carolina, where the Ashley and Cooper Rivers
converge on the Atlantic, Charleston County covers
over nine hundred square miles. It includes tiny
municipalitics like Awcndaw and McClellanville;
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islands like Kiawah and Seabrook; and of course
cities like Charleston, the state’s second largest. The
County is cthnically as well as geographically
diverse. The third most populous of the state's forty-
six counties, it has the second highest total number of
black residents. Of its roughly 310,000 residents,
188,342 (60.8%) are white: 106,337 (34.3%) are
black: and 15.090 (*344 4.9%) arc ol other racial or
cthnic descent. {FB1]

tN1. Those of other racial or ethnic descent
include persons of Hispanic, Amcrican
Indian, Alaskan Native, Asian, or Hawaijan
or Pacific [slander descent.

The numbers of registered and actual voters,
however, are more disparate. As of November 2000,
177,279 people were registered to vote in Charleston
County, 122. (69.1%) of whom were while and
54,722 (30.9%) of whom were nonwhite. Of thosc
registered  volers. 114,166 actally voted in the
November 2000 general clection, 82.395 (72.2%) of
whom were white and 31,771 (27.8%) of whom werc
nonwhite. According to the evidence of voter turnout
presented by the County's own expert witness, Dr.
Ronald Wcber, minorily registered volers  have
consistently participated at a lower rate than white
registered voters in Charleston County Council
general elections.

The County Council oversces local governance on
issucs ranging [rom cconomic development to public
safcty, and it is composed of ninc members clected o
staggered terms in  at-large, partisan  clections.
Candidates for the Council run from four residency
districts:  three Council seats are reserved for
residents of the City of Charleston, three or residents
of North Charleston, two for residents of West
Ashley, and one for a resident of East Cooper.
Charleston County is one of only three counties in
South Carolina that elects its entire county council at-
large. and it is the only county with a majority white
population to do so. The other two countics that clect
their county councils al-large, Hampton and Jasper,
arc less populated, rural countics with roughly cqual
numbers of minority and white residents.

The County's modified at-large system, in which all
of the County's residents may vole lor candidalcs
residing in specific arcas of the County, was created
in 1969, and it was precleared by the Attorney
General under Section 5 of the Voting Rights Act.
See 42 U.S.L.§ 1973¢ {2003}, In 1989, the County's
residents narrowly rejecled a referendum to swilch
from the at-large clectoral system (o a single-member
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district system. Both the County and thc United
Stales agree thal voling on the referendum was
extremely polarized: at least 98% of minority voters
approved the switch to single-member districts, while
at Teast 75% of white voters wanted to retain at-large
elections.

Since 1970, 41 pecople have been clected 1o the
County Council, only three of whom arc minoritics:
Lonnic Hamilton I[I[, who was clecled six times
between 1970 and 1990. serving a (otal of (wenly-
Tour ycars; Marjoric Amos-Frazicr, who was clected
twice in 1974 and 1978 and Timothy Scott. who has
remained the Council’s only minority member since
1995, While minority candidates preferred by
minority voters have had great difficulty winning
clection to the Council, white candidates who were
preferred by minority voters have been somewhat
more successful. according to evidence ol recent
Council clections presented by the United States'
expert witness. Dr. Theodore Arrington.

I

A

Scction 2(a) of the Voting Rights Act prohibits a
Stalc or ils political subdivision from imposing any
voting practice that “results in a denial or
abridgement of the right of any citizen of the United
States to vote on account of race or color.." 2
U.5.C. § 1973(ay. Section 2(b), as amended in 1982,
Lurther provides that a violation of § 2(a) occurs

*345 il bascd on the totality of the circumstances,
it is shown that the political processes Ieading to
nomination or clection in the Statc or political
subdivision are not equally open to participation by
members of a class of citizens protected by |§ 2(a)
] in that its members have Iess opportunity than
other members of the clectorate to participate in the
political process and to elect representatives of
their choice.

Id § 12753{by. The 1982 amendment made clear
that Section 2 condemns nol only voling practices
borne of a discriminalory intenl. but also voling
practices (hat "opcrale, designedly or otherwisc.” to
deny “cqual access fo any phasc of the clectoral
process [or minorily group members." $Rep. No,
$7- V7. at 28, 30 (1982). reprinted in 1982
U.S.C.CAN. 177, 205, 207 (hereinafter "Senate
Report"); see also 3 103 }
39398 & on, X

EESEEVSINN

3

i eubrieg v S
El LEd24 2 ). the Supreme Court
cslablished the [ramework [or claims that an at-large
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voting system dilutes minority voting strength in
violation of § 2 of the Voting Rights Act. According
to the Court, three preconditions arc necessary to a
finding of vote dilution:
First, the minority group must be able to
demonstrate that it is sufficiently large and
geographically compact 1o constilute a majorily in
a singlec member district....
Sccond, the minerily group must be able to show
that it is politically cohesive....
Third, the minority must be able to demonstrate
(hat the while majority volcs sullicicntly as a bloc
to enable it ... usually to defeat the minority's
preferred candidate.
478 UB. w 186
(citations and footnotes ommed) If these three
preconditions are satisfied, then the trier of fact must
determine whether, based on the totality of the
circumstances, lhere has been a uolalu)n of Section
2 % i it 1011-12. 114

3,81 2752

In determining which circumstances courts should
take care to consider, the Supreme Court has turned
for guidance to the Senale Report that accompanicd
Congress's 1982 amendments to the Voting Righls

Act. See (un: RIS ar 4t 106 S Cp 2T
According to Conyess and the Court. the mosl
important factors in the inquiry into the totality of the
circumstances are (he "extent to which minority
group members have been clected (o public office in
the jurisdiction.” and “the extent to which voting in
the clections of the statc or political subdivision is
racially polarized.” /e af 48-49 n, 13, 106 8.0 7757
fEh (lntenml quotation
omitted). e factors arc present,  other
considerations "arc supportive of, but ror essential to
"a § 2 claim: the history of voting-related
discrimination in the State or political subdivision;
the extent to which the State or political subdivision
has used voling practices (hat enhance (he
opporlunity lor discrimination against thc minority
group. such as unusually large clection dlslncls or

lc shol provisions; the 1 of
minoritics from the candidate slating process; the use
of racial appeals in political campaigns; and the
degree to which past discrimination in such areas as
cducation, cmployment and health has hindered the
ability of minoritics to participate cffectively in the
political process. /d. {emphasis in original).

*346 However, this list is "neither comp[ehensi\'e
nor exclusive." y, 478 1.8, at

see Scnatc Report at 29 ("[The Scnate chorl s
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Tactors] will oficn be the most relevant ones, [but] in
somc cascs other [actors will be indicative of the
alleged dilution."). Congress intended “the ultimate

conclusions about equality or inequality of
opportunity to be judgments resting on
c hensive, not limited, ing of relevant
[acts." Dt AIVEERS 14 5.0 2647,

Belore the district court, Charleston County's at-
large method for electing its County Council was
challenged as a violation of § 2 by both the United
States and a group of Charleston County voters. The
United States and the private plaintiffs claimed that
the County's at-large method resulted in the unlawful
ditution of minority voting strength. In addition, the
private plaintiffs-but not the United States--claimed
that the County's at-large system intentionally
discriminated against minority voters. Both (he
United Stales and the privale plaintilfs moved for
partial summary judgment as to the three Gingles
preconditions necessary Lo cstablisha § 2 violation,

On April 26, 2002, based on the reports and
testimony of both Dr. Arrington, the United States'
exper; and Dr. Wcber, the County's expert. the
magistrate judge recommended that the plaintiffs'
motion be granted. On the first (7ingles precondition-
ity and c ~-the magistrate judge
found that the minority population of Charleston
County is sulficicnly large and gcographically
compact to constitulc a majorily in a single-member
district. On the sccond Gingles precondition--
minority cohesion--the magistrate judge revicwed
evidence presented by both parties indicating that
minority voters in Charleston County are politicalty
cohesive.  For instance, according to Dr. Wcber,
minority voters have been politically cohesive in 28
0f 33(85%) contested Council elections since 1988,

Finally, on the third Gingles precondition--majority
bloc voling--the magistrale judge again reviewed
cvidence [rom both partics that minorily volers'
prelerred Council candidates arc usually delcated by
cohesive white voting, Pursuant (o our decision in
99 F3d a0, 613-10 0 12
Y the magistrate judge declined to
conslder C]mrleslon County's argument that minority-
preferred  candidates  were  usually  defcated  on
account of partisanship. not racc. According to the
magistrate judge, Alamance County renders causation
imelevant to the third (#ingles pre-condition: the
question for purposes of the third Gingles
precondition is whether whiles vote as a bloc, and not
why they do so. Under d/amance Couniv. according

sfomence Coun
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to the magistrate judge, causation is instead relevant
to the inquiry into the totality of the circumstances,
once the Gingles preconditions have been satisficd.

On July 10, 2002, the United States District Court
for the District of South Carolina adopted the
magistrate's report, and granted summary judgment to
the United Statcs and the privale plaintifls as to the
three Gingles preconditions.  The district court then
held a trial on the remaining issuc: whether, based on
the (otality of the circumstances. the County's al-large
clectoral method violated § 2. On March 6, 2003, the
district court agreed with the United States that the
County's at-large system diluted minority voling
strength, depriving minority voters of an cqual
opportunity to participate in the political process and
clect representatives of their choice. However, the
district court rejected *347 the private plaintiffs'
claim that the County's al-large system was adopted
with the intent to discriminalc against minority
VOICTS.

Charleston County now appeals the district court's
decision._JFN2i The County does not challenge the
district court'’s finding that the United States had
cslablished the first two Cringles preconditions:  the
County concedes not only that its minority voters are
sufficiently numerous and geographically compact to
constitute a majority in a single-member district, but
also that they are politically cohesive. The County.
however. docs contend that the district court crred in
granting summary judgment lo the plaintffs on the
thitd Gingles precondition--the presence of white
racial bloc voting. The County also contends that,
even if the three Gingles preconditions were satisfied,
the district court clearly erred in determining that the
al-large  voting scheme diluicd minorily  voting
strength in violation of § 2. We address the County's
claims in turn.

FNZ. The private plaintiffs also appeal.
However, because we alfirm the district
court's [inding that the¢ Counly's al-large
syslem violated § 2 by diluting minority
voling strength, we do not need to reach the
privale plaintilfs' claim that the at-large
syslem violaled § 2 by intcntonally
discriminating against minority voters.

.
The crux of the County's argument, from the outset
of this litigation, has been that voting in Charleston
County is polarized as a result of partisanship rather
than race. According (o the Counly. whiles vole as a
bloc--but for Republican candidates, whatcver their
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racc--and blacks volc as a bloc--but for Democratic
candidales. whatever their racc.  [n the Counly's
view, the third Gingles precondition requires more
than a showing that white bloc voting usually defeats
the minority-preferred candidate.  In order to
demonstrate Gingles ' "legally significant” white bloc
voling, the Counly claims, the United States must
prove that race rather than pmmsmslup 15 the causc o[
the polarized voling. See¢ 4 e

. For its parl, thc United States responds llnl
evidence ol partisanship as the cause of the racially
divergent voting should be considered in the totality
of the circumstances inquiry, after the Gingles
preconditions have been satisficd.

The parties thus rightly agree that an inquiry into
causation is relevant. See Mamarce Covaty. 99 F 34
o A2 see also (imgles, 478 US, at L,
(O'Connor, J.. concurring in
|udg1ncm) ("Evidence that a candidate preferred by
the minority group in a particular clection was
rejected by white volters for reasons other than those
which made that candidate the preferred choice of the
minority group would seem clearly relevant in
answering the question whether bloc voting by white
\olcrs mll conslslcnl]\ dcfcal minority candidates.");
T2_F34_973. 992 (st
13} ("|Section 2| does not require courts to
1511015 evidence that factors other than race are the
real obstacles to the political success of a minority
group." mew of United Laiin Am. Citizens
¢

4

niy 999 F2d ¢

) ("|The] rigorous prolccu ns ol
the Volmg Rights Act]. as the text of § 2 suggesis,
extend only to defeats experienced b} voters ‘on
account of race or color’ ™). The parties simply
disagree over the stage in the vole dilution inquiry at
which causation cvidence is appropriate.

13414351 As we expl. d in 4 County, the
approach most faithful to the Supreme Court's case
law "is one thal treats causalion as irrelevant in the
inquiry *348 into the threc Gingles preconditions. bul
rclcmm in the totality ol circumslances inquiry."

soe Coymnly, 99 Fad A-16 1. 12 (citations
omnled) see also Ciingl ¢ 100, 106
$.Ct. 2752 (O'Connor, I, Conclunng in Judgmem)

(explaining that causation evidence should be part of
"he overall vote dilution inquiry®). The inquiry into
the Gingles preconditions is a preliminary onc,
designed to determine Whelher an at-| Lnge system
polenuallv violates § 2. See (ire 507

4hdi, 113§, e 3
& An at-large system cannol be responsible for
diluting minorily voling strength unless minority

953
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voters cohesively support particular candidates, the
minority-preferred candidates are being
systematically defcated by white bloc voting, and
those defeats would not be occurring under a system
of single-member districts. See i,

{51171 But simply clearing the (7ingles hurdles. while
neccessary 1o prove a possible violationof § 2, is nol
sulficicnt 1o cstablish an actual violation. [
S35 s 30112, 114 500 2647 To dcmmlsmlc
an actual violation, a plaintill assenmg vole dilution
must show "that, under the ftolality of the
circumstances, the State's |challenged electoral
scheme] has the cffeet of diminishing or abndgmg
the v mmg s[rcnglh of the protected CldSS

2 157, 113 ,
4 Accordingly, a coun musl
undendke a searching practical evaluation of the
past and present reality ," [£7 78 106

146

501 52 iquoting 3 4} (internal
quolauou omitted). which demands a
"comprehensive, not limited, canvassing of relevant
facts." et L SRS gt 1011 114 8, =N

It is this inclusive e‘(dmmdllon of the totality of Ihe
circumstances that is tailor-made for considering why
voling pattcrns differ along racial lincs,

By expanding the inquiry into the third Gingles
precondition to ask not merely whether. but also why,
voters are racially polarized. the County would
converl (he threshold (est into preciscly the wide-
ranging, fact-inlensive cxamination it is meant to
prcccdc We have rejected (his approach, A
\m F . as has the majority
washy v, Town Bd,
(treating causation
olality of circumstances analysis mthcr
than the third Gingles prccondmon) A
Hranch \Ar y/zc) NA, 7

daté

9943 (cn bZl]l(.) rh
(finding third Gingles prccondmon
unsatisfied becausc “partisan aflliliation, notl race,
caused the defeal of the minority-preferred

candidatc").

18] The County also misfircs when it argucs that by
referring to the third Gingles precondition as "legally
significant” white bloc voting, what the Gingles
Court meant was white bloc voting Ihdl occurs on
account of racial animus or bias. <

8 2. Rather, what the G YI}IQ/(’\
Courl mcant was the degree of racially polarized
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voling that matlers in the context of § 2. According
to the Courl. for racially polarized voling to be
"egally significant,” minority voters must "usually”
vote for the same candidates. and white bloc voting
must "normally” or "generally” lead to the defeat of
minority-preferred  candidates. Id. "Legally
signifjcant” white bloc voting thus relers (0 the
Irequency with which, and not the rcason why,
whiles vote cohesively for candidalcs who arc not
backed by minority *349 volers. The County docs
not even attempt lo argue that its racially polarized
voling is legally insignificant in this scnse. Indeed.
the County's own cxpert (estified that minority-
preferred candidates arc usually defeated by while
bloc voting. The district court therefore properly
found the third Gingles precondition satisfied.

IA

The County next argues thal, even il the Gingles
preconditions were satisficd. the district court clearly
crred in determining that the County's al-large voling
scheme violated § 2. According to the County, the
district court improperly discounted substantial
cvidence that party alfiliation. not racial animus,
drives voting in thc County, which has an
increasingly strong Republican basc. [n the County's
view, even if the district court was right not to
consider this evidence of partisanship in connection
with the third Gingles precondition. it still should
have been swayed by this same evidence when it
assessed the totality of the circumstances.

Certainly the reason for polarized voting is a critical

[aclor in the tolality analysis and Charleston County
has presented evidence of partisanship. For instance,
since 1995 Timethy Scolt has repeatedly been clected
as a minorily Republican (Scott recently finished his
term  as  Chairman  of the Council). with
overwhelming support from white voters and only
minimal support from minority voters. Although
Scott is the Council's only minority member in the
last decade, the County claims that Scoll's success
shows minoritics can win clection (o the Council, so
long as they share the political philosophy (hat
prevails among the majority of Charleston County's
residents. In addition. two white Council members.
Dr. Charles Wallace and Charlic Lybrand, ran as
minority-preferred Democrats and lost. only (o switch
partics and win as Republicans with little minority
support.  According to the County, all of this
demonstrates that minority-preferred candidates have
suffered electoral defeat on account of partisan
politics, not race or color.

9] We need nol inquire whether we would have
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been persuaded by the County's evidence in the first
instance, for our function is not to reweigh the
cvidence presented to the district court.  Claims of
vote dilution require trial courts to immerse
lhemse]ves in the facts of each case, and to engage in
"an intensely local appraisal of Lhe deslbn and impact
of the d electoral gles, 478
) LR (mlcrnal quolauon
mmllcd) ¢ also
("|R]esolution of the question ol‘ \olc dilution is a
fact intcnsive cnterprisc to be undertaken by the
district cowrt.”). The Supreme Couwrt has been
explicit that in order to "preserve| | the benefit of the
trial courl's particular familiarity with the indigenous
political reality.” we may sct aside a trial court's
fmdmg of\me dilution only if it is clearly erroneous.
Soat 72, 106 §.C see also

w Comnty, 23 Fod 231 825 (b
) While the district court's finding that the
s al-large voling scheme violaled § 2 is
certainly  disputable. it is not clearly mismkcn.
Rather, the district court's finding rested on
substantial, credible cvidence, much of it presented
by the County's own expert. Dr. Weber.

79,

al

q

A
3 First, both Congress and the Supreme Court
ve made clear that among the most important
factors in assessing a vote dilution claim are "the
extent to which voting in the elections of the state or
political subdivision is racially polarizcd." and "thc
exicnt (o which minorily group members*350 have
been clecled o public office in the jurisdiction.”
Gan 478 U5 ar 48-39 n 15 Ygp ROt 3752
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Notably, the United States' cxpert. Dr. Arrington,
found an even higher overall rate of racially polarized
voting in contested Council elections between 1984
and 2000 (94% to Weber's 75.8%). But whatever the
actual level of polarizalion. evidence presented by
both partics supported the district court's conclusion
"that veling in Charleston County Council clections
is severcly and characteristically polarized along
racial lines." Indeed, Charleston Counly voters are
racially divided not only over the desirability of
particular candidates, but over the desirability of the
al-large system itsell.  In 1989 the County held a
referendum on switching from the at-large system for
County Council elections to a system of single-
member districts: at least 98% of minority voters
endorsed the change, while at least 75% of white
volers wanled to retain at-large elections.

As for minority clectoral success, of the 41 people
clected to the nine-member Council since 1970, only
3 have been minoritics:  Lonnic Hamilton 111,
Marjorie Amos-Frazier, and Timothy Scott. Of those
only Scott has served on the Council in the last
decade. As the district court recognized., the clectoral
successes of Hamilton and Amos-Frazier in the 1970s
and 1980s were of marginal relevance to whether
minorities currently enjoy equal access to the
electoral process. In fact. Dr. Weber declined to
consider pre-1988 clections, recognizing that recent
clections arc the mosl proball\c in dclcnmnmg \olc
dilution. See, e, ¢
Fidat ‘)

{guoting Senatc Report of 28-2%).  Neither of these
factors was in any serious dispute before the district
courl. The United States presented uncontroveried
cvidence of racial polarization and minimal minority
electoral success.

According to Dr. Weber, there was racially polarized
voling in 25 of the 33 (75.8%) contesled general
clections for the County Council between 1988 and
2000. In the 10 gencral clectons that invelved at
Teast onc minorily candidate, Dr. Weber found that
white and minority voters were polarized 100% of
the time. See Alamanice Coinpy, 99 F 3 an S0 &
(suggesting that elections involving minority
candidates may be more probative "on the question of
whether racial poldnzmon cxists"); accorrl
( v gr Santn A
STRUIN

PG LT 1482 3). And the rarity
with w] ]uch minorities are e]ecled is not unique to the
County Council:  disproportionalcly few minoritics
have cver won any of the at-large clections in
Charleston County.

However, the County repeatedly asserts that the
district court mistakenly considered only minoriiy
candidalcs' success, rather than minoritv-preferred
candidalcs' success, as parl of the tolality of the
circumslances.  The County is certainly right
that"|t|hc extent to which members of a protected
class have been elected to office” is but "one
circumstance which may be considered” in assessing
whether minorily volers have been denied an cqual
opportunity "to participate in the political process dnd
10 elect representatives of their choice." 42 3
(Y. see also id. ("[N]othing in this section
estab].lshes a right to have members of a protected
class elecled in numbers equal (o their proportion in
the population.").

is
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*351 Yet the district court did not treat the lack of
minority clectoral snceess as conclusive proof of vote
dilution. Rather, pursuant to the clear command of
Congress and the Supreme Court, the district court
treated minimal minority electoral success as but one
Taclor in the totality of the circumslances inquiry
See Cingles, 478178, a1 48~ 18 106 8.0
The district courl rccognized that the number of
minoritics clecied o office, while relevant to vole
dilution. was nol disposilive, and it wenl on to
analyzc a host of other [actors that weighed in its
decision.  The courl was awarce that the ultimatc
question remained whether minority volers were able
to clect their preferred candidates, whatever the

didates’ race. See Afomane gy, 99 F 30
50607,

53

Neither did the district court overlook the success of
minority-prelerred candidates in asscssing the totality
of the circumstances. According 1o the County, the
district court ignored dovcns of Council clections
during the past thirty-plus ycars in which minority-
preferred candidates prevailed. As an initial matter,
the County overstates its case: two-thirds of the
clections to which the County points occurred prior
to 1988, and yet Dr. Weber did not consider pre-1988
Council elections. In other words, the County faults
the district court for not examining election results
that the County's own expert viewed as marginally
rclevant.

As for the post-1988 clections. the County is correct
to note that minority-preferred candidates met with
some limited success, which is surely relevant to the
inquiry into the totality of the circumstances. But Dr.

Weber  himscll {estificd  that  minority-preferred
did: vhatever their race, 1y were
defeated by white bloc voting.  Dr. Weber's

testimony, along with other evidence that we discuss
below, permitted the district court to fairly conclude
that the at-large system was diluting minority vote
strength, cven il minority-preferred candidates stll
occasionally managed Lo prevail. And it is not as il
the district courl ignored altogether the post-1988
clections.  Rather, the district court discussed at
length Dr. Weber's and Dr. Arrington's reports, which
analyzed the very post-1988 elections that the district
courl is supposcd 1o have neglected. The County
cannot credibly claim that the district court's focus
‘was t0o narrow, or its analysis too slipshod.

Second, the district court found that County
Council's clecloral structure, along with the County's
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sheer sizc, diminished minority voters' ability o clect
their preferred representatives.  As we explained
carlicr. candidates for the County Council must
qualify from one of four residency districts, and they
are then elected in partisan contests to staggered four-
year terms. Both the parties’ experts agree that the
Counly's use ol staggered terms, residency districts,
and a primary nominating system makcs il morc
dilficult for minority-preferred candidates to prevail.
The residency districts and staggered terms confine
County Council elections (o either single-seat or two-
scal conicsts, and the primary nominaling sysicm
produces only (wo viable candidates for cach scat.
As cven the County's expert testificd, this creates a de
facto majority vote requircment, and limits the
opportunity for minority voters to engage in single-
shot voting, {FN3}

EFN3, Single-shot voling is a strategy that

"cnables a minority group to win some al-
large scats il it concentrales its vote behind a
limited number of candidates and il the vote
of the majority is divided among a number
of did: " (poles 4

B LS, at 3839
(internal  quotation
omilted). Single-shol voling is nol possible
in a one-seat election, and it is normally of
limited usefulness (if it is not even counter-
productive) in a two-seat election.

*352 Further, Charleston County is the largest
county in South Carolina. with a ncarly 100-milc
stretch of coastling along the Atlantic.  Several
witnesses testificd that the County's size works to the
detriment of minority candidates. who typically have
fewer financial resources, in particular because costly
television advertising and dircct mail have proven
important in recent Council clections. See ¢;
180 Bad gt 394 ("Campaign financing is especially
difficult in such a large district for black candidates,
who have been able to campaign more effectively in
smaller districts.").

Third, although the County argued that partisanship
rather than race drives the County's racially polarized
voting patterns, there was no systematic proof to
support its claim, Dr. Weber, the County's expert,
acknowledged that he could not asscss the extent to
which racial bias has caused polarized voting in
Charleston County. and he agreed with other expert
witnesses that partisanship and race as determinants
of voting are "inextricably infertwined." Even
assuming that the effects ol partisanship and race on
voling could have been isolaled and measurcd, no
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such evidence was before the district court. As both
parties’ experts testified. and as the district court
explained, party tegistration information and survey
research are the primary data relied on by political
scientists in determining the effect of political
partisanship on electoral outcomes. Neither datum is
available for Charleston County Council elections,
because the County docs not require thal volers
register by party for gencral clections and neither the
County nor the Uniled Statcs has conducted any
survey research.

The County did present anecdotal evidence of
partisanship, such as that some candidates (Wallace
and Lybrand) had switched partics and won clection
to the Council, or that a minority Republican (Scott)
has been elected to Council several times. The
County also presented evidence of Charleston County
School Board elections, which are non-partisan and
which the County claims arc less scvercly polarized
along racial lincs. Howcver. the district court
thoroughly cxamined all of the Counly's cvidence,
and dcemed it insufficiently comprehensive or
persuasive. For instance, the district court found the
evidence pertaining to the School Board elections of
questionable  value, in part because the partics'
experts disagreed over whether the School Board
elections were even less racially polarized. But even
to the extent that minority-preferred candidates fared
better in School Board than in Council elections. the
district court recognized that this was duc at least in
part (o special circumstances like  minority

didates’ running . single-shot voting, or
a split in the whitc votc among scveral white
candidates. Likewise, the district court struggled in
weighing the County's evidence of party-switching,
because the court could not determine  whether
minority voters abandoned their support of Wallace
and Lybrand solely for partisan reasons. In the end,
the district court was faced with inconclusive
evidence of partisanship as the determinant of voting,
but “decisive[ ]" evidence of "severe voling
polarization, minimal minority clectoral success, and
an uncommonly large voting district."

%353 The County's cvidence of partisanship in this
case was also far from persuasive on its own terms.
Dr. Weber conceded that minority preferred minority
candidates arc defcated morc ofien than minority-
preferred white candidates.  To be more precisc,
Tooking at County Council elections since the early
1990s. white Democrats have at least occasionally
won, while minority Democrats have invariably lost.
Although minority volers give more cohesive support
to minority Democratic candidatcs (han 1o while

155

Pagc 9

Democralic candidates, the opposile is truc among
white volers. This is consistent with the partics'
cvidence that whitc and minority voters arc morce
often racially polarized in Council general elections
involving at least one minority candidate. Thus even
controlling for partisanship in Council elections, race
still appears Lo play a role in the voling patterns of
whitc and minority voters in Charleston County. Or
al lcast it was not clearly crroncous for the district
courl 1o so conclude.

V.
The result here is required by the [ramework
Congress cstablished for vote-dilution claims in § 2;
the proof scheme the Supreme Court sct forth for
such actions in (Fingles: and, most significantly, by
the findings of fact the district court made in this
case, findings that were not clearly erroneous.

‘We need not decide whether any of the faclors on

which the district court relied--the County's scvere

voling polarization and minimal minority clectoral

success, ils hybrid electoral structure. or ils sheer

size--would have been enough in isolation to prove a
e 475 1

violation of § 2. See

2752

("|There s no requircment. that any
patticular number of factors be proved, or that a
majority of them point one way or the other.")
(quoting Senate Report at 29).  Taken in
combination. these factors were sufficient to prove a
§ 2 violaton. [FN4] Indced, the County's own
expert appeared to supporl, rather than undermine,
the district court's conclusions. Bascd on cvidence
submitted by all partics, the district court conducted a
"searching practical evaluation” of local electoral
conditions in the County. and its conclusion that
Charleston County's al-large system violaled § 2 of
the Voting Rights Act is not clearly crroncous. /d.
{quoting Senate Report at 30). The judgment of the
district court is therefore

57

FN4. We [ocus on these [aclors because the
district court thought them most important,
and because they most clearly support the
district court’s conclusion that the County's
al-large system violates § 2. The district
courl also found that other factors. like past
discrimination that has hindered the present
ability of minoritics o vote or {o parlicipate
cqually in the political process, weighed in
favor of its decision.

AFFIRMED.

365 F.3d 341
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Good moming Chairman Chabot, Rep, Nadler, and distinguished committee
members, Thank you for the opportunity to testify before you today. [ will focus my
comments on the bailout provisions of the Voting Rights Act (VRA), but would Jike to
state at the beginning that the Act should be extended and the bailoiit provisions be
retained largely in their present form.

The marches, protests, and struggles of the civil rights comianity and the Nation
culminated in 1965 with the passage of the VRA — the crown jewel of the civil rights
movement. Individual adjudication of voting disputes had been ineffective in securing
mirority citizens an equal opportunity to cast their ballots. In 1963, Congress took a
fresh and unigue approach, establishing a formula subjecting certain jurisdictions to
administrative or judicial preclearance of changes affecting voting, and setting up a
means for those jurisdictions to bailout from coverage at a later date.

Under the original Act, a jurisdiction was “covered”, und required to preclear all
changes affecting voting, if it (1) maintained a racially discrimindtory test or device as-a
prerequisite to voting or casting a ballot; and (2) if either dess than 50 percent of its voting
age residents were not registered to vote or less than 50 percent of its voting age residents
actually voted and the time of the 1964 Presidential election. The coverage formoula was
modified in 1970 and 1975,

Batween 1965 and 1982, these covered jurisdictions could bailout from coverage
by demonstrating in an action for declaratory judgment before a three-judge panel of the
United States District Courtof the District of Columbia that no test or device had been
used over a certain tine period in 2 manner that was racially discriminatory in either
purpose or effect. Political subdivisions, such as counties, were prohibited from bailing
out separately if they were located within a state that was covered in its entirety.'

In 1982, Congress enacted two major fevisions to the bailout provisions. First,
political subdivisions could bailout separately from their covered jurisdictions. Second,
the: bailout criteria were changed to “‘recognizfe} and reward(] their good conduct, rather
than req;lire[) them to-await an expiration date which is fixed regardless of the actual
record.”™

Thus, since the 1982 amendments to the bailout provisions became effective (in
1984}, the bailout requiremnents have been as follows, A covered jurisdiction must first
demounstrate that in the past 10 years:

(1) no test or device has been used to determine voter eligibility with the purpose
or effect of discrimination;

(2o final judgroents, consent decrees, or seitlements have been entered against

the jurisdiction for racially discriminatory voling practices;

i City af Rowie v. United States, 446 U.8. 156, 167 (1980,
* 1982 8. Rep. No. 417,97 Cong,, 24 Sess. 46, as reprinted in 1982 U.S.C.C.AN, at 222,
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(3) no federal examiners have been assigned to monitor elections;

{4) there has been timely submission of all voting changes and full compliance
with §5; and

(5) there have been no objections by the Department of Justice or the District
Court for the District of Columbia to any voting changes.”

Second, the jurisdiction bears the burden of proving at the time bailout it sought
that:

(1) any dilutive voting or'election procedures hiave been eliminated;

(2) constructive effors have been made 1o eliminate any kiown hatassment or
intinsidation of voters;

(3) it bas engaged in other constructive efforts at increasing minority voter
participation such as, expanding opportunities for convenient registration and
voting, and appointing minority election officials throughout all stages of the
registration/election process.*

The current baifout formula was an important step towards achieving the goals of
the Voting Rights Act. It gave covered jurisdictions an incentive to move beyond the
stanis gup, and to tmprove accessibility to the entire electoral process for minorities. As
the 1982 Senate Judiciary Cormittee seport stated, “the goal of the bailout ... is to give
covered jurisdictions an incentive to elirinate practices denying or abridging
opportunities for minorities to participute in the political process.™

I believe that there is evidence that the bailout provisions have done precisely
that, The bailout provisions actually “provideld] additional incentives to the covered
jurisdictions to comply with laws protecting the voting rights of minorities, and ...
improveld] existing election practices.”™

The Supreme Court has indicated that a strong Congressional record
demonstrating the existence of discrirpination is required when legislating in this area.”
In 1970, 1975 and 1982, Congress gathered extensive information and data, collecting
evidence on voter disciimination. In 1970, the Act was extetided becauise while there was
a significant increase in black voter registration, there was continued racial diserimination
in the electoral process (e g., switching from single-member districts to at-large elections,
redrawing boundaries, minority candidates prevented {rom running, illiterate voters being
denied assistance, racial disctimination in selection of poll officials, harassment,
intimidation) and the fact that voter registration rates for black voters lagged behind the
rate for white voters.® Similarly, at the time of the 1975 extenston, the minority
registration rates had improved, but still lagged behind whites and restrictions on

342 U.S.C. $1973bC1(A-E) (2005).

42 T.8:C. 197300 LI (2005).

% 1982 8. Rep. No. 417, 97" Cong., 2d Sess. 46, 60, as reprinted in 1982 U.S.C.C.AN. ai 238.

I, at 222

" City of Boernie, 521 U'S. 507, 525 (1997).

® Paul F. Hancock and Lora L. Tredway, The Bailout Standard of the Voting Rights Act: An Incentive to
End Discrimination, 17 Urb. Law. 379, 393-394 (1985).
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registration, <asting a ballot, running for office, intimidation and vete dilution still
existed.” In 1982, the Commission on Civil Rights report documented continued
resistance by individuals and local jurisdictions to increased minority participation in
elections and to complying with the Voting Rights Act.

T have served as legal counsel to all of the jurisdictions that have bailed out since
the 1982 amendments o the VRA. All of them are in 'Virginia and are listed in Appendix
A.

Local furisdictions with which | have worked have expressed to e several
advantages that they derive from the current bailout formula. For instance, by requinihg
thein to prove a ten-year record of good behavior and to demonstrate improvements to the
elections process for minorities, these covered jurisdictions are afforded a public
opportunity to prove it has fair, non-discriminatory practices. Second; while bailouts
come with some costs (on average about $5,000 for legal expenses), it is still less costly
than making § 5 preclearance submissions indefinitely, Einally, once bailout is achieved
local jurisdictions are afforded much miore flexibility and efficiency in making routine
changes, such as moving a poiling place.

Forall of its advantages, rowever; only a few jurisdictions have bailed ont. Soms
argue § 5 should be retained Becanse jurisdictions have not been achisving bailouton a
mass scale, and that this is evidence there are still many problems with the election
processes in these jurisdictions."” This assumes that jurisdictions are applying and being
denied. Yet not a single jurisdiction that has sought bailout since 1982 has been denied a
batlout. The real problem is that jurisdictions are just not applying. (See Appendix A).
Why is this?

One reason might be that smaller localities just do not know the bailout option is
available to themy, or it seems too complicated or time consuming. For the vast majority
of jurisdictions, the process. is relatively straightforward and easy. Perhaps many local
governments have becomme accustomed to § 5’s requirements, or are not willing to invest
the time to get with the leaders of the minority community in their area to discuss why
the local government is interested in bailout out. Whatever the reason, T would
recommiend that when the legislation is reauthorized, Congress suggest the Department of
Justice provide more information fo localities about how to achieve bailoat and
encourage them to do so.

Another reason posited for the fack of bailouts is that the criteria are thought to be
foo difficult to meet. That is not the case. Most of the factors to be demonstrated are
easily proven for jurisdictions that do not discriniinate in their voting practices.

* Id, 397, fn. 93:98,
Y CF Vernon Francis et al., Preservinga Fund I Right: R ization of the Vioting Rights Act,
Lawyers® Commmittee for Civil Rights Under Law, at 11, June 2003
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One factor, proving §5 compliance, is often cited as the most difficult to meet
because opponents to baifout are likely to be able to find some small change that was not
precleared. But this is not an obstacle either.

There are several reasons why demonstrating § 5 complianice should be retained
as part of the bailout formula, First, DOJ will alfow a jurisdiction that inadvertently
failed to submit 4 few changes to submit those changes for preclearance at the time
bailout is sought, and thas the preclearance is nung protune. Second, the legislative
history shows that Congress thought that for changes which “are realty de minimis” the
“courts arid Department of Justice have used and will continue to use common sense.”!
While this process of going back and making these § 5 submissions can be time-
consurming, it ensures full compliance with the: Act and is faithful to the language and
spirit of the law. .

Most jurisdictions who have sought bailout since 1982 have had to make few such
submissions of previously implemented but unprecleared changes (Seg Appendix A).
However, some county officials know that political subdivisions, such as towis and
cities, within the county, have not made any submissions. This affects the county™s
ability to obtain an expedited bailout. In King’s County, California, for.example, a
county that has advised DOJ that it desires a bailout, 40-30 subpiissions have been
required on behalf of localities. The County has had to bear this expense, especially
since some of which do not-even exist anymore. Furthermore, King's County does not
hiave autherity to compel certain localities {0 make §3 submissions.

Several amendments to the bailout provisions were proposed in 1982 which
would have made it easier for states to bailout even before each of the political
subdivisions within the state had bailed out, and each was rejected. ' That would have
made little sense then and makes no sense now either.

A betier solution may be to allow towns, cities and other focal governiental units
within a covered county to bailoutindependently. Then, once each has batled out, the
county ¢an pursuc bailout without having to bear the time or expense of making
submissions en behalf of each town or ity or other governmental unit within its borders,
If this were to become law, the town-county relationship under a new bailout law would
misror the existing county-staté rélationship under the current bailout law. Just like states
right 1iow must continue to make submissions even though some of its cousities have
baited out (Virginia being the only example), so too would counties be obliged to comply
with § 5 until such time as the county seeks a bailout.

1982 8. Rep. No 417, 97™ Cong,, 2d Sess. 46, 48, as répriited in 1982 US.C.C.AN. at226.

1L Amdt. 266 to HR. 3112, 97" Cong, 1™ Sess., offéred Oct. 5, 1981 would have allowed a state to
batlout if two-thirds of #s political subdivisions bailed ouit, dnd Hl.Amdt. 272 t6 HR. 3112, offered OGL 5,
1981 and S.UP.Arndt. 1029 t0°'S. 1992, offered Tun. 18, 1982, both would have allowed 4 state o bailout if
the state met all the criteria, even if its political subdivisions did not. Each was rejecied, because the 159
amendment places the burden.of protecting the electoral frarichise on the States.
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To consider the merits of this possible amendment to the bailout law, Congress
could examine § 5 in covered states 1o see if allowing & bailout to jurisdictions within the
state has proven to be problematic from an enforcement or compliance perspective. If
counties can bailout now i a state like Virginia that is completely covered (and, as noted
above they can and have done so}, has exempting parts of a state from preciearance
obligations or other special reedial provisions caiised any problems from an
enforcement perspective? Tam not aware of any. In any event, such research woald shed
light on whether Congress might want to allow g local government to bailout within a
covered county,

The remedial provisions of the VRA, including the baifout provision, must be
proportional to the injury and the Supreme Court, in the past, has found parts of the VRA
to be constitutional for precisely this reasor. After passage of the Voting Rights Act in
1965, the Supreme Court held in Sowth Carolina v. Karzenback, 383 1.S. 301,326
(1966), that Congess had the temedial authority under the 15" Amendment to enact the
special remedial provisions of the Voting Rights Act, including §§4 and 5. Again, in
1980, the Supreme Court stated in City of Rome v. United States, 446 U.S. 156, 177, that
§ 5 preclearance “is an appropriae method of promoting the purposes of the Fifteenth
Amendment; even if it is assumed that § 1 of the Amendment prohibits only intentional
discrimination in voting.” And most recently in Lopez v. Monterey County. 525 U.S. 266,
282-283 (1999), “{IJegistation which deters or remedies constitutional viclations can fail
within the sweep of Congress’ enforcement power even if in the process it prohibits
conduct which is not itself unconstitutional and intrudes into legislative sphetes of
autonoruy previously reserved for the states.”

The §5 preclearunce provisions have clearly worked, as evidenced by the steady
submissions of voting changes to the United States Attomey General {(around 20,000 a
year}, and the sharp reductions in the number of objections {See Appendix B). Ibelieve
this reduction in the number of objections is attributable in part to the fact that many
jurisdictions now are keenly aware of what they cannot do. They know they cannot
retrogress minority voting rights.

In suin, the standards for bailout that currently exist are workable and practical,
although T believe Congress might wish to examine the practicality of aliowing local
governmiental subunits within a covered county to bailout. Jurisdictiotis subjected to the
Act’s special remedial provisions, such as the preclearance provisions, have an effective
opportunity to bailout today. Moreover, the bailout provisions are tajlored in such & way
a8 to require acovered jurisdiction to prove nondiscrimination i veting on the very
issues that Congress intended to target when it enacted the special remedial provisions in
the first place. Thanks to the Voting Rights Act, we are headed toward a-day when theré
will be no discrimination that affects the ability of any petson to register to vote or to cast
a ballot, and our democtacy will be better for it.

Thank you.
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dustice Depardment Objections - 1985 - 1994

Sats (863553
YazaoGounty (84-3024)
Suntiaweic County (663763
Piise Gaunty School Distdct (83-2592)
Grenada Courty (47-310)
Washington Gounty (87-3308).
Cuittman Gounly (67-3225)

Batzon) iHuiptireys Cly:) (06-3627)
Mantce Courty {87-3200)

Grahada Muicinal Separate Sshcol
District (Grenada Gty } {57-3098-3009)
Greanille (Washington C1y.) (864074
Slale (87.3282)

Fouston Municial Separate Schook
Diswrict {Chickasaw Gly.) (97-3087)
Chickasaw Gounty (39-2545)

Slata (8-4035)

Clevelaria Constitutional Schngt
District {Bolivar Cty.} £90-3474)
Simgson County (80-3502 & 80:5604]
Morroe County (90-3575)

Talz County (94 1137)

Staio (61:1402)

Bofvat County 91-1457)

Hinds County (811508}

nion County (610800}

Lae Gournty (91-1096)

Botvar County (91-2939)

Adtite Courly (01-1504)

Tunica County (91-1438)

Benton County (91-3087)

Harrison Gounty (91-1401)

Jefferson Davis County (911559}
Montgomery. County (91- 1135
Ctarke County (93-1592)

Olitioeha County {31-1457)

Waithall County {91-1821)

Marshal Gounty (911375}
Laiidetdale County (91-2342)

Forrest County (911506}

Tate County (912967)

Lefivse County {31-1453)

Sunliower County (86-3763)

Party Colnty (911598}

Pl Fiver County (91-1570)

Antaia Courity (91-2439)
State-(82:0095)

Tallahatohie Gounty {31-3011)

Stite (91-3575)

Sunfinwer County {92-1415y

Marshali Courty (92:3602).

Amite County (92-2548)

Greenvite: (Washington Cfy.) (52-4012)
Lea County (63-0128) )
Chiciasaw County (92-4440)

Gloster {Anite Ciy.} (92-4396)
Charieston (Yallabiatehie Cty ) (65:1553)
Morioe County (92:0856)

Cholond {Cnlokasaw 61y.) {93 1556)
State (90-4633)

Ganton {Madison.Cly.§ (93-0715)

THitoEs
TI7/1986.
121511588

11211988

$/3/1988

Mississtppd

Justioe Depariment Objections - 1995 - 2004

s County (8444831
‘State (84+4538)

ticrieoe County 195-0118§
Chigkasaw County (94-4316
Union Courty (951234

Averceers (Morros Cly.) (95:1120)
Greniada (Granadia Cty.)(96-3225)
St (980416,

Grenada {Grenada Cty,) (86-2219)
MeCumd (Fike Gty.} (§7-3795)
Kimizhael (Momgomery Cty)

2110/1969 withdiawn 211400 (2001-2130)

gty

aitapagy
BATI1090
S/25/1900

10211990
10/571930
47611991

el

el 9et
viisy
TIIS19eT

211991
82311991
82311851
8/23/1991

SIGRT withdrawh 1218151

9811981
/91951
91371991
S99t
1471 9u
943011931
301981
/3071991
T7igeL
10/771891
10991
10121/1991
102571891
1191993
117861991
171301992
3i30/1952
22711962
5744199
52141992
1011882
1113011988,
202241992
34

1711993
1072671555
11/24/1993
1212171993

173013895
/81995
32014995
AAVIES
672001995
120471938
31997
92211997
&17/1988
8/28/199 wilheraokin $720r1999

124142001
7
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Virginis
Justice Department Oblections - 1685 - 1994 Justice Department Cbjections - 1895.-- 2004

Franktin (88-4549) {Independent city) WA1/108 vithdrawn 51687 Dirtwiddie Saunty (39-2208) /271989
Fredericksburg (87-4154) 4/7/1968 Norttupton Courity (2001°1495) 972872001
MNowport itaws {88-5058) 752411 Gag Pitisylvania County (2001-20263

State{81-1433) Faaka {2001:2501) 42200
Powhatan County {91-2115) T1#12/189% Curmberiard Sovinty (2001-2374) 71612002
Newpert iews, Schoo! Distic (923487} 216/1538 Northamplon County (2002-5563) /162009
Chesapaake School Distict {93-4561) /2071994 withdrawn S/29/95  Northarmipten County (2002:3010) 1072172003
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South Caroiine
dustics Deparument Otjections. -+ 1986 - 1994 Justice Depariment Objections -- 1995 -- 2004
Hapton County Sohtiol Distict NGS, 1 and 2 Baarettsuills (Mariboro Oiy.) (042218} 26511995
(B5-F012; 853828} 5/20/1985 Sparianburg County Schoul Bistrict
Spartariousy Spantanburg CIy.} (84:4504) T/46/1985 Wiliidrdivi 1076187 (Sparianbiirg Cty,) 94-2743), 1201895
Orangebury County (82:2622) 31988 Galfrisy Board af PUblic Works
Surter (Sureter Gry.) (832052, 84-2570; {Cherdkee OF.) (65-2760) 51996
84-3611, 843512} 1042171985 State (97-0528) ATHERT?
Batesburg (L exinglon and Satuda Ciys.} Hory Counly (§7-3787) 5201998
3334} Z24/1985 Gharlestor (Berkely and Chariosian
Suemtor {Sumier Ciy.J (86-4439, 83-2440, objection te adnexations  Crya.) (2001-1578) 10A22001
86-4a1). 21011988 vithadrawn 10-17-86 Grirer (Greanvile'ind Spartanburg
Sumrnarvills (Datchester Gty 01071986 withdravn 10/17/88 Ctys.) (20011797 TH2/2001
wuport ohange in. Sunver County (2007.3865) 52712002
mstiiod of lsction Urion Geounity Sehool District
Consolidated:Schoot District of Aiken (Union Cty:} (2002-2379) 3i2002
County {Aken and Salsda Ctys) finon (Laurens Ciy:) (20021542
{86080 10/14/1986 {2002-2708} R 12082008
Doretiéster Cotirty Seficiot DlstictNo. & Grietakee County Sohoo! Distict No. 1
IDarshester Cly) (86-4224) 2141988 withdrawh 12767 ({Cherckes Ty j {2002.3457} BBIZO08
Bamberg County {R1027; R1374) 1202611988 Narth {Grangsburg . {2002-5508} WBR002
Edgefietd Couply Scheol Districy Crareston CountySehool Distriot
{Edgefield Cty.) (86-4224) 51221987 {2603-2066) 22672004,
Roek Hil ¢¥ork Cly:) (87-3069) 628/1908 Richiand-Lexington Schoot (istrict
Shaol District Mo & {Diorshester Cly.): No.'§ (2002-3766) . 042512004
{B7-3808) T{1E1968 14
Richlang Gounty (8847287 223/1968
Langaster (Laricaster Ciy.) (34-4555) /131989
Beavion Counly {§9:3281) 7irer1988
Bendattswiie (Maiibord Cry.) (90:4157) 221990
Kersnaw County (90:4108). 2571890
Argerson Courty Schiodl Distriot
(89-5258) 4231998
North Charteston (Thdfleston. Berkely;
an Dorchegter Ctys.) (90-4008) £/371980
y 5/7/1990
21) 8101990
10/45/1990
Bock Hil (York Gty (8124785 1n7i992
Johnston {Edgeteld Cly) (921181 651992
Orangsiurg Cousty (92-0473) wRie0n
BDorchasior County {82-097% azg1ose
) (920156 11731892
strict (Mariasi Gy
3 SI958
Marion Courrty {52-2802) 1451993,
Lae County School Distict {Lee Ciy) {924130) 281993
Leo Caurty (62-2250) 2181593
Batesburg-Leasville (Lexngtonsnd Satuda Clys.)
(82:4590) #1/1993
sohnston {Edgefisid Gty ) {83-1658) /671983,
State (94- 1:594) B72/199¢
e County (04-108) and Lee Coutity Schoot
Distres (9 (722) (Lae CHY 8671094
Hamingway (Wiliamsburg Cly.) 93-4248) 422 994
Florante and Wiliamshurgy Courties
(93:5426, 93-4559) 712211908
Eismwall (Banwall Cly.) {93431 815/3994 wiligrawn 715195
Gorgetovwn Gaunty Schoot Distict.
{Georgetown Cty) (94-2074) 1o
Narth Charleston (Berkely, Chariaston, and
Dorcnoster Giys.) 164771504 withdrawn B20H6

Spartanburg County Schost Distrst
¢Spartanburg Ciy.) (24-2743) 121311992
4




169

Alabama
Justice Depantment Objections -~ 1988 - 1994 Justice Department Objections -- 1995 -- 2004
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PRESENTATION ON BEHALF OF MERCED COUNTY, CALIFORNIA, CONCERNING
REAUTHORIZATIONS OF SECTIONS 4 AND 5 OF THE VOTING RIGHTS ACT

LAW OFFICES OF
NIELSEN, MERKSAMER,
PARRINELLO, MUELLER & NAYLOR, rip

SACRAMENTO 581 REDWOOD HIGHWAY, #4000 SAN FRANCISCO
1415 L STREET, SUITE 1200 MILL VALLEY, CALIFORNIA 94941-3039 225 BUSH STREET, 16TH FLOOR
SACRAMENTO, CALIFORNIA 95814 TELEPHONE (415) 389-6800 SAN FRANCISCO, CALIFORNIA 94104

TELEPHONE (916} 446-6752 TELEPHONE (415) 389-6800

FAX (916] 446:6106 FAX (415) 388-6874 FAX (415) 288-6874

November 4, 2005

VIA FEDERAL EXPRESS

U.S. House of Representatives
Committee on the Judiciary

Attn: Chairman Scnsenbrenner
2138 Rayburn House Office Bldg.
Washington, DC 20515

PRESENTATION ON BEHALF OF MERCED COUNTY, CALIFORNIA,
CONCERNING REAUTHORIZATION OF SECTIONS 4 & 5 OF THE
YOTING RIGHTS ACT

Dear Honorable Members of the Committee on the Judiciary:

This firm represents the County of Merced, California, with respect to its
compliance with the Voting Rights Act of 1965, as amended. Merced County is one of
only four counties in the State that is covered by Section 5 of the Voting Rights Act.!
The State of California is not covered. Merced County has been a covered jurisdiction
since 1975, Since its coverage, the United States Attorney General has interposed only
one objection to a voting change enacted by the County. (Objection to Submission #91-
4210, Copy Attached as Exhibit A). That single objection was to the County’s 1992
redistricting plan for its supervisorial districts. The objection was interposed during a
period when the Voting Section of the United States Department of Justice was enforcing
a policy requiring the “maximization” of minority voting strength in redistricting plans,
The United States Supreme Court, however, has since declared that policy violative of
Section 5 and unconstitutional. (Miller v. Johnson (1995) 515 U.S. 900, 924-26; Abrams
v. Johnson (1997) 521 U.S. 74, 90.) Nevertheless, the County repealed that redistricting
plan, without ever enforcing it, and enacted a new plan that was granted preclearance.

' The other three California counties are: Kings, Monterey, and Yuba. (See 28 C.F.R., Ch. 1, Part 51,
Appendix [Turisdictions Covered Under Section 4(b) of the Voting Rights Act, As Amended].)
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Merced County thanks the United States House of Representatives
Committee on the Judiciary for the opportunity to make this presentation and it is
honored to make this presentation concerning Sections 4 and 5 of the Voting Rights Act.

SUMMARY OF SUGGESTED AMENDMENTS

The draft language of the County’s proposed amendments are attached to
this letter. A summary of those amendments and the reasons for them follows:

1. Section 4: Coverage Appeal.

Merced County urges the Committee to consider amendments according a
covered subjurisdiction, that is covered independently of the State, the ability to exit
coverage if it can demonstrate that: (1) the circumstance of hosting a large military base
within its borders caused the low voter tumout-prong of the Section 4(b) coverage
formula to be satisfied, and that, (2) since its coverage, (i) the subjurisdiction has not
suffered any adverse judgments in lawsuits alleging voting discrimination or consent
decrees or agreements that resulted in the abandonment of a discriminatory voting
practice, (ii) there are no pending lawsnits against it that allege voting discrimination, and
(iiif) federal examiners have not been assigned.”

2. Section 4: Bailout Reform.

Merced County requests that in reauthorizing the provisions of Section 4,
the Committee consider amendments to reform the Section 4(a) bail out criteria that
would make the possibility of “bailing out” rcal. At the time of the 1982 reauthorization
of the Act, it was predicted that a “substantial number of counties may be eligible to bail
out when the new procedure goes into effcct.””® That has not occurred. At least with
respect to Merced County, one reason is the bailout criteria that hold Merced County
responsible for the actions of governmental units over which it has no control. For
example, the County will be held accountable in a bailout action for the State, or a state
agency within the County’s territory that does not preclear a voting change, despite the

% In the event a proposal is brought forth to update the Section 4(b) coverage formula, the Committee
should ensure that the new test actually captures jurisdictions, the voting practices of which have a causal
relationship to low voter turnout. For example, a coverage formula which specifies a specific percentage of minority
population as a part of the trigger, such as that suggested by Morgan Kousser, Ph.D at the September 7, 2005
bearing of the National Commission on Voting Rights Act in Los Angeles, California, has no nexus to the evils at
which Section 4 and 5 of the Act were aimed.

S.Rep. No. 417, 97th Cong,, 2d Sess. 60, reprinted in. 1982 U.S.C.C.A.N. 177, 238.
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fact that the County has no control over the State or that agency and cannot force them to
comply with preclearance requirements. (42 U.S.C. § 1973b(a)(1)(D).) The County is the
“covered jurisdiction” and in faimess, it should be able to “bailout” if it and all of its
agencies meet the criteria.

Also, the County requests that the Committee consider adding a “‘good
faith” component to 42 U.S.C. § 1973b(a)(1) so that trivial instances of inadvertent non
compliance will not prevent a jurisdiction with a recent history of good faith compliance
(e.g., 10 years) from exiting coverage.

3. Section 5: Enforcement And Compliance Reform.

With regard to Section 5 compliance and enforcement, the County requests
that reforms be considered to mitigate the cost of inadvertent non-compliance. The usual
remedy in a Section 5 enforcement action in court is an order that the jurisdiction submit
a voting change for preclearance and refrain from implementing that change unil
preciearance is obtained. It would be a very rare covered jurisdiction, however, that
would not proceed to submit a change for preclearance without a court order if the
omission had first been brought to its attention, thereby providing the remedy sought
without the expense of litigation. Doing so under the shadow of an enforcement
litigation court order, however, exposes the jurisdiction to the additional expense of its
own and possibly plaintiffs® attorneys fees, which are often disproportionately high
compared to the cost of seeking administrative preclearance. A covered jurisdiction sued
in an enforcement action should have an opportunity to demonstrate that it is in
compliance before the litigation proceeds.

4. Amendments Will Strengthen The Voting Rights Act.

Not only will amendments such as those described above encourage and
facilitate greater compliance by easing some of the administrative burdens of compliance
and bailout, but we believe that they will contribute to the Congress’s efforts to craft an
extension of these provisions that is most likely to survive constitutional challenge. Such
amendments would strengthen the argument that the renewed provisions are “congruen[t]
and proportional[]” to the harms Congress sceks to remedy: actions of specific
jurisdictions with a history of intentional discrimination in voting and artifice to avoid
changing discriminatory practices. (City of Boerne v. Flores (1997) 521 U.S. 507; see
also Bd. of Trustees v. Garrett (2001) 531 U.S. 356, Florida Prepaid Postsecondary
Educ. Expense Bd. v. Coll. Savings Bank (1999) 527 U.S. 627, Hasen, Congressional
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Power 1o Renew the Preclearance Provisions of the Voting Rights Act After Tennessee v.
Lane, 66 Ohio St. L.J. 177 (2005).)

SOME BACKGROUND ABOUT MERCED COUNTY

Merced County (population 210,554%) is located in the heart of the San
Joaquin Valley, the world’s most productive agricultural area, and spans from the coastal
ranges to the foothills of Yosemite National Park. There are six incorporated cities in
Merced County: Merced, Atwater, Livingston, Gustine, Los Banos, and Dos Palos.

Agricultural-related industries are a major source of employment along
with food processing, retailing, and light manufacturing. Situated between the
metropolitan areas of Fresno and Modesto, Merced’s central location in the State,
coupled with good highways, train, bus, and air service, make travel to San Francisco
Bay Area or the picturesque seaside resorts of Monterey and Carmel about two hours.
Lake Tahoe and Reno are within a four-hour drive. The higher education system (Merced
College and the new University of California, Merced) also provides cultural and social
influence throughout the county.

For decades, Merced County was home to Castle Air Force Base. “The
base consists of 2,777 acres. The main base contains an airfield, aviation support
buildings, warehouses, 1,707 dormitory beds, and a 52-bed hospital. Two housing areas,
separated from the main base, include 933 family housing units. Most of the base lies
within the unincorporated part of Merced County. Part, however, lies within the City of
Atwater.”> As of the 1970 Census—the most recent when Merced County was initially
covered under Section S—there were reported Lo be a total of 104,629 persons in Merced
County® of whom 63,971 were of voting age,” 1,590 individuals were housed in the
base’s barracks,® and a total of 5,082 individuals were employed by the military in

* 2000 Census. Population estimate for July 2004: 237,155 (Cal. Dept. of Finance).
*  The California State Military Museum, Historic California Posts: Castle Air Force Base, available
online 1t htp://www,militarymuseum.org/Castle AFB html [last visited October 14, 2005]
U.S. Census Bureau, Census of Population: 1970, Vol. 1 [Characteristics of the Population], Part 6
[Cd]lfol‘md], Sec. 1 Ch. B, Table 16 available online at http./fwww.census. gov/prod/www/abs/decennial/l 970cen

U.S. Census Bureau, Camm of Population: 1970, Vol. f(,halact«,uslm of lh<. Population], Part 6
[Calﬁomla] Sec. 1, Ch. B, Table 35, available online at hitp:/www.census ial/1970cen
popvl, hrm [last visited October 12, 2005].

U.S. Census Burcaw, Census of Population: 1970, Vol. 1 [Characteristics of the Population], Part 6
[California], Sec. 1, Ch. C, Table 120, ilable online at hitp://www.censu: wviprod/www/ab 1al/1970cen

popvl.htm (last visited October 12, 2005].
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Merced County.” This latter figure is 7.9 percent of the total voting aged population, and
does not include spouses of military. Castle AFB was closed in 1995 pursuant to the
recommendations of the Defense Base Closure and Realignment Commission’s 1991
Report to the President. In 2001, the new high-security Atwater federal penitentiary
opened on a portion of the old base, along with a4 minimum-security satellite camp. The
current population of these two prisons is 1,296 inmates."

HISTORY UNDER THE FEDERAL VOTING RIGHTS ACT

When Congress enacted the Voting Rights Act of 1965, it determined that
racial discrimination in voting had been especially prevalent in certain areas of the
country. Section 4(a) of the Act (42 U.S.C. § 1973b) therefore established a formula to
identify those areas and to provide for more stringent remedies where appropriate. The
jurisdictions identified by the formula were then subjected to a two-part remedy: the first
part was a five-year suspension of the use of any “test or device” (such as a literacy test),
as a prerequisitc to register to vote. The second was the requirement for review
(“preclearance”) under Section 5 of any change affecting voting made by a covered area
either by the United States District Court for the District of Columbia or by the Attorney
General. Nothing in the legislative record reflects that Merced County, or anywhere in
California, for that matter, was a target of these provisions.

No Coverage After 1965 Enactment

As enacted in 1965, Section 4(a) provided that a jurisdiction would be
covered if it met both parts of a two-prong formula. The first element in the preclearance
coverage formula was whether, on November 1, 1964, the state or a political subdivision
of the state maintained a “test or device” restricting the opportunity to register and vote.
The State of California had such a test, a literacy test that had been on the books since
1894."" However, Merced County did not have any such test of its own.

®  U.S. Census Bureau, Census of Population: 1970, Vol. 1 [Characteristics of the Population), Part 6
[California], Sec. 1, Ch. C, Table 121, available online at http://www.census.gov/prod/www/abs/decennial/1 970cen
popv Lhtm [last visited October 11, 2005] [derived by subtracting civilian work force from total work force]. The
USAF Historical Research Agency has corroborated these numbers, informing us that 5,289 personnel were
assigned to Castle AFB as of December 31, 1972.

10 .S Bureau of Prisons, Weekly Population Repori, available online at http://www.bop.goy/locations/
weekly_report.jsp {last visited November 3, 2005].

T See Castro v. State of Cal. (1970) 2 Cal.3d 223.
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The second element of the preclearance coverage formula would be
satisfied if the Director of the Census determined that less that 50 percent of persons of
voting age were registercd to vote on November 1, 1964, or that less than 50 percent of
persons of voting age voted in the presidential election of November 1964. Applying this
second prong of the formula did not result in coverage for any California counties or for
the State.

The 1960 Census reflects that the voting age population in Merced County
(21 years of age and older) was 50,2822 Of these, only 7.2% were minotity.” In 1964,
the County had 32,988 registered voters of whom 28,269 voted for President.”  These
figures constitute 65.61 percent and 56.22 percent of the voting aged population,
respectively.

No Coverage After 1970 Enactment

The special provisions of the Voting Rights Act were initially set to expire
in 1970. Congress, however, renewed them for another five years. In doing so, Congress
added a new layer to the coverage formula, identical to the original formula except that it
referenced November 1968 as the relevant date for the maintenance of a test or device
and the levels of voter registration and electoral participation. The California Supreme
Court had invalidated the State’s literacy test earlier in 1970 (Castro v. State (1970) 2
Cal.3d 223), but as of the new test date, November 1, 1968, it was still on the books.

Application of the new formula resulted in the coverage of two California
counties, but not Merced County. In 1968, Merced County had 34,347 registered voters,
of whom 28,669 voted. This level of voter participation exceeded the 50 percent
threshold for Section 5 coverage under the new coverage formula.

Coverage After 1975 Enactinent
In 1975, the Act’s special provisions were extended for yet another seven years

and were broadened to address voting discrimination against members of “language
minority” groups, defined as persons who are American Indian, Asian American, Alaskan

"2 U.S. Census Bureau, Current Population Reports, Series P-23, No. 14, “1960 Population of Voting
Age and Votes Cast for President, 1964 and 1960, for States and Counties,” U.S. Government Printing Office,

Washington, D.C., April 1965, ilable online at hitp: census WW. oting/p23-
014.hunl {last visited Qctober 12, 2005].
® 1

)
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Natives or of Spanish heritage.”® As before, Congress expanded the coverage formula,
determining the presence of a “test or device” and levels of voter registration and
participation as of November 1972. In addition, the definition of “test or device” was
broadened to include the practice of providing any election information, including
ballots, only in English in states or political subdivision where members of a single
language minority constituted more than five percent of the citizens of voting age. 16

As before, Merced County met the first prong for coverage—employment
of a “test or device”-through no fault of its own. By November 1972, California’s
literacy test had been declared unconstitutional, was not being enforced, and was
scheduled to be on the ballot at the November 7, 1972, election at which it was repealed
by the voters. It was, however, still on the books on November 1. Furthermore,
California continued to provide its election materials only in English and Merced
County’s “language minority” population constituted more than five percent of the
citizens of voting age.'”

Unlike the two previous coverage dates, however, the voter participation
figure for Merced fell just under the 50% magic mark, with 49.6% of the County’s
eligible voters voting in the 1972 presidential election. The result was coverage under
Section 5. Coverage was not appealable. (42 U.S.C. § 1973b(b).)

Special Circumstances Leading To Merced’s Coverage In 1975
Following the 1975 Voting Rights Act Amendments, the Census Bureau

published & report providing the calculations for coverage under the newly-amended
coverage formula."® That Report indicated that 32,648 votes had been cast for President

!5 Under this third application of the formula, the base against which participation was measured was
“citizens of voting age.”

!* One treatise on election law—-co-written by prominent voting rights cxperts Samuel lssacharoff,
Pamela Karlan, and Richard Pildes—states that this expanded definition “was designed largely to bring” Texas—the
ouly former Confederate state to have evaded Section 5 coverage to that point—"under the preclearance obligation.”
(See Issacharoff, Karlan & Pildes, The Law of Democracy. Legal Structures of the Political Process (Foundation 2d
ed. 2001), p.557; see also Briscoe v. Bell (1977) 432 U.8, 404, 406.)

Y7 U.S. Census Bureau, Current Population Reports, Series P-25, No. 627, “Language Minority, lliteracy
and Voting Data Used in Making Determirations for the Voting Rights Act Amendments of 1975 (Public Law 94-
73),” U.S. Government Printing Office, Washington, D.C.. June 1976, p.13, available online at
http:/) census.govy lation/ww demo/voting/p25-627.html [last visited October 12, 2005} [hereafler
“1975 Amendments Report™].

8 1.8, Census Bureaw, Current Population Reparts, Series P-25, No. 627, “Language Minority, liliteracy
and Voting Data Used in Making Determinations for the Voting Rights Act Amendments of 1975 (Public Law 94-
73),” U.S. Government Printing Office, Washington, D.C., June 1976, available online at
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in November 1972 in Merced County. It also estimated that the citizen voting-age
population (“CVAP”) of Merced County in November 1972 was 65,800, resulting in a
participation rate of 49.6%—barely missing the 50% cut-off to avoid coverage. Had the
CVAP estimate been only 504 persons fewer (in a county of over 100,000 persons),
Merced County would still not be covered under Section 5 today.

Yet, a closer look at the Census Bureau’s methodology for estimating the
1972 CVAP makes clear that the Bureau systematically overestimated the CVAP, because
it treated all population growth between 1970 and 1972 as comprised of citizens. To
obtain their CVAP estimates, the Bureau prepared estimates of the total voting age
population in 1972. Then, to obtain the proportion of that figure that was comprised of
citizens—and therefore eligible to register to vote—it subtracted the number of aliens of
voting age as reported in the 1970 Census.' In other words, it adjusted the fotal voting-
age population upwards to account for growth from 1970 to 1972, but did not accordingly
adjust the number of non-citizens upward. Essentially, the entire growth in the voting-
age population during that time was assumed to consist of citizens, This was an
obviously questionable assumption in a place like California, where more than 5% of the
voting-age population was non-citizen in 1970, and where more than 10.5% of the
voting-age population was non-citizen by 1980.?!

Furthermore, the Census Burcau apparently made no attempt at the time to
subtract from CVAP other persons who were not eligible to vote, such as prisoners,
felony parolees, and those deemed mentally incompetent. (See Cal. Const. art. II, § 4;
Cal. Elec. Code § 2101.)

Other special circumstances also contributed to Merced County’s voter
turn-out falling below 50% in November 1972:

Lowering_the Voting Age. For example, 1972 was the first election in
which the 26th Amendment permitted 18-20 year olds to register and vote. One

hitp:/fwww.census.gov/ponulati rwwisocdemo/voting/p25-627.html [last visited October 11, 2005] [hereafter

“1975 Amendments Report™).

1% See 1975 Amendments Report, supra, note 18, at p.2.

* .8, Census Bureau, Census of Population: 1970, Vol. 1 [Characteristics of the Population], Part 6
{California], Section 2, Ch. D, Table 143, ilable online at http:/ ensu: prod/ ab
decennial/1970cenpopvi.htm [last visited October 11, 2005].

21 1.8, Census Bureau, Current Population Reports, Series P-23, No. 168, “Studies in the Measurement
of Voter Tumout” (Nov. 1990), p.36, available online at http//www.censu: ‘population;
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consequence of this fact was a drop in voter participation nationwide, As the
Census Bureau recognized at the time in its report on voter participation at the
November 1972 election, “Young adults who were eligible to vote for the first
time in 1972 did not exercise their franchise as many had expected in the election
of November 197277 In 1970, Merced County was one of the youngest counties
in California, having the fifth lowest median age of any county in the state.”
Approximately 9% of the County’s voting-age population fell into the
comparatively apathetic 18-20 age range.‘4

Abolition of Residency Requirements. 1972 was also the first presidential
election held after the Voting Rights Act amendments of 1970 effectively limited
residency requirements to only 30 days.® Before that, an individual had to be a
resident for at least 90 days to register to vote in California.®® As the Bureau
recognized, however, there was a lag in awarencss of the change, which led some
individuals to believe themselves ineligible to register when, in fact, they were

cligible.””

Military Presence. And finally, in 1972 Merced County was the home to
Castle Air Force Base. According to the 1970 Census, 5,159 individuals in
Merced County were employed by the US. armed forces, constituting
approximately 19.5% of the County’s total workforce, and 8.1% of the County’s
total voting age populatlon'

# .S, Census Bureau, Current Population Reports, Series P-20, No 244, “Voter Participation in
November 1972” (Dec. 1972), p.1, available online at http://www.censu: WW demo/voting/p20-
244.htm] {last visited October 11, 2005]. See also U.S. Census Burean, Current Population Reports, Series P-20,
No. 253, “Voting and chlsrmtxon in the Blection of November 1972”7 (Oct. 1973), p.4, available online at
hitp://www.census. gov. sedemo/voting/p20-253.html [last visited October 11, 20057 [“In addition
to those ‘aging in' to the electoratc at the traditional age of 21, approximately 11 million more persons were
enfranchised by the 26th Amendment which lowcred the voting age in national elections to 18. Much interest
focused on these new voters and the degree to which they would avail themselves of this newly acquired power.
Tradmonally the youngest age groups have exhibited the poorest turnout and 1972 was no exception.”],

U.S. Census Bureau, Census of Population: 1970, Vol. 1 [Characteristics of the Population], Part 6
[California], Section 1, Ch. B, Table 35, available online at hitp//www.census gov/prod/www/abs/
decennial/1970¢cenpopyL.htm [last visited October 11. 2005). The four countics with a lower median age were:
Imperial, Kings, Monterey, and Yuba. (/d.)

4 Id., atp.6-318.

3 See 42 U.S.C. § 1973aa-1, as amended by P.L. 91-285, § 6, 84 Stat. 316 (91st Cong., 2d Sess., 1970).
See also Young v. Knoss (1972) 7 Cal.3d 18 (striking down residency requirements in excess of 30 days as
unconstxmnoxml)

26 (al. Const. art. I § 1(1972) & Cal. Elec. Code § 203 (1972)

¥ See Census Bureﬁu' “Voting and Registration in the Election of November 1972,” supra, note 22, at 6.

* Seenote 9, supra.
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Persons in the Armed Forces stationed in Merced County were treated as
residents of the County for purposes of determining population figures, but, as the
Census Bureau recognized, this “is not necessarily the same as [the soldiers’] legal
residence, voting residence, or domicite.”® In fact, numerous courts have
recognized that “[a] serviceman is presumed not to acquire a new domicile when
he s stationed in a place pursuant to orders; he retains the domicile he had at the
time of entry into the service.” (Consistent with that rule, California has
expressly provided that a California resident who is a member of the armed forces
stationed elsewhere does not forfeit his or her ability to vote in California, and
neither does his or her spouse.“)

The consequence of all this is that Merced County had a sizeable number of
people who were included as part of its citizen voting-age population for purposes
of determining coverage under Section 4(b), but many of whom were likely voting
in other jurisdictions, rather than in Merced County. (Not coincidentally, the other
three Section 5 counties in California were likewise home to significant military
installations.)

The degree to which this is true is best borne out by the following numbers:
According to the 1970 Census, there were 1,590 residents of “military barracks” in
Merced County. As the minimum age to enlist was 18, it is reasonable to
assume that this figure consists of mostly voting-age citizens. Yet there were only
440 votes cast in the two voting preciucts covering the base (Mitchell A &
Mitchell B) in the 1972 presidential election. This is a voter participation rate of
only 27.7%, assuming the residents of the barracks were the entire universe of
cligible voters on the base. (In reality, there were certainly more eligible voters
than this on the base; hence, even this low rate overstates the actual participation
rate.) If these two figures are subtracted (440 from the votes cast, and 1,590 from
the CVAP as estimated by the Census Bureau), the County of Merced would have
had a voter participation rate of 50.2% (32,208/64,210), thereby avoiding
coverage under Sections 4 and 5. And that only includes military personnel living
in barracks. As noted above, the total military employment in Merced County

¥ 1.8, Census Bureau, County and City Data Book. 1977: A Statistical Abstract Supplement, U.S.
Government Printing Office, Washington, D.C., 1977, at pp.xviii-xxix (emphasis added).

¥ 13B Wright, Miller & Cooper, Federal Practice & Proc., Juris. § 3617 (2d ed., Westlaw 1984 & 2005
Supp.) [collecting cases]. See aiso The Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U.S.C. App. § 574.

' Cal. Blec. Code §§ 2025 & 2030.

32 See note 8, supra.
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was over 5,000—not just the 1,590 subtracted here—and even the 5,000 figure
does not include military spouses who might also be voting in other jurisdictions.

Hence, Merced County became covered by the special provisions of the
Voting Rights Act because the State of California—not Merced County itself—
maintained a “test or device,” and Merced County’s voter turnout fell a mere 0.4 percent
below the threshold in 1972 because of (1) methodological imprecision by the Census
Bureau, (2) newly implemented changes expanding voter eligibility, and (3) the presence
of a large military installation at Castle AFB, where soldiers and their families were
treated as residents of Merced County despite the fact that they could—and apparently
did—vote elsewhere.

MERCED COUNTY’S RECORD UNDER THE VOTING RIGHTS ACT

Since it was covered in 1975, Merced County has received only one
objection to a voting change that it has enacted, despite a long history of preclearance
submissions. (See 2003 STAPS Report from DOJ, attached hereto as Exhibit B.) The
one objection was in 1991, and was directed to the redistricting plan for its supervisorial
districts. The objection was not based on a conclusion that the redistricting plan was
“retrogressive”, but rather on the plan’s failure to link Hispanic population concentrations
in different cities in a manner to create 4 majority-minority district. (Objection Letter,
Exh. A.) As a result of that objection, Merced County rescinded its redistricting plan and
redrew its supervisory district lines to link the Hispanic population in the southern part of
the City of Merced, the county seat, with the Hispanic population in the City of
Livingston, skirting around the intervening City of Atwater (See Exhibit C). The new
map received preclearance.

But subsequent events make clear that even that one objection was
unjustified. As discussed above, the objection occurred at a time when it was the policy
of the Voting Section of the United States Department of Justice to require covered
jurisdictions to “maximize” minority representation in their redistricting plans.
Subsequent Supreme Court case law, however, has expressly rejected the policy of
“maximization” under Section 5, holding that “[i]n utilizing § 5 to require States to create
majority-minority districts wherever possible, the Department of Justice expanded its
authority under the statute beyond what Congress intended and we have upheld.” (Miller
v. Johnson (1995) 515 U.S. 900, 925.)
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There has never been a Section 2 lawsuit filed in the County alleging
discrimination in voting.

Today, Merced County’s population is 210,554, of which 95,466 (45.4%)
are Hispanic and 175,179 (83.2%) are citizens. The voting aged population is 137,870,
of whom 55,884 are Hispanic (40.53%). However, only 109,899 people or 79.6% of the
voting age population are citizens. 28,242 persons of voting age are not citizens and it is
reasonable to conclude that a very large number of these non-citizens are of Hispanic
origin. Assuming conservatively that two-thirds of the non-citizens are Hispanic, the
number of Hispanic persons eligible to register to vole is only 37,056 or about 26.89% of
all persons eligible to register to vote.

Of the 32 city council members governing the cities in Merced County, 8
(25%) are Hispanic or other minority, including two of the five elected mayors (40%).*
Of the 120 school board members governing schools in Merced County, 26 (21.7%) are
of Hispanic origin or another minority.

The County’s registration levels are healthy: 91,100—or 68.60% of eligible
voters—at the close of registration on October 24, 20053 Of the registered voters,
59.32% voted in the November 2004 Presidential election.

Merced County’s coverage was a fluke and a result of error, but coverage
was not appealable. Nevertheless, the County has diligently endeavored to comply with
the burdens of coverage.

THE BAIL QUT CRITERIA DO NOT ENABLE COVERED JURISDICTIONS TO
EXIT COVERAGE AND SHOULD BE REFORMED

Despite this record, it would be extremely difficult for Merced County to
bail out from Section 5 coverage.”® There are numerous state agencies,” such as school

32000 Census, Summary File 4, Table PCT 44.
** Gustine does not elect 2 Mayor.
¥ Cal. Sec, of State, October 24, 2005, Report of Regiswation, available online at
hittp:/fwww.ss.cu gov/elections/ror_10242005.him {last visited November 3, 2005]. The Secretary of State’s records
reflect that only 45.91 percent of eligible voters voted in the 2004 Presidential election, but that office’s
methodology for estimating eligibility overstates the number of citizens of voting age and does not account for other
incligible voters in the County since the Census.
Some testimony before the Committee suggested that covered jurisdictions have not attempted to
baijout because they are unaware of the opportunity, (Oct. 20, 2003, Statement of J. Gerald Hebert, p.3.) With
respect to Merced County, that is not so. Merced County is acutely aware of the bailout provisions but is also aware
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districts, and other seif-governing jurisdictions in Merced County. The County has no
control over the activities of the governing boards of these entities. Several of them
cover more than one county, such as California Central Irrigation District and San Luis
Water District. Many of these districts are authorized to conduct their own electi(ms,38
and some do, yet the County is held responsible for their compliance or non-compliance
with the Voting Rights Act and Section 5 in determining whether bail-out is appropriate.
(See, e.g., 42 U.S.C. § 1973b(a)(1)(B), (D), (E), and (F), (b)(3).) Likewise, Merced
County has no control over the six incorporated cities, but is held responsible for their
compliance or non-compliance as well. (/d.)

Some testimony before this Committee has suggested that an adequate
amendment would be to enable the political subjursidictions to bail out independently of
the County, thus mirroring the bailout structure with regard to a covered state and its
counties. (Oct. 20, 2005, Statement of J. Gerald Herbert.} The relationship of Merced
County to other jurisdictions within its borders is in no way analogous to the situation of
a State that is unable to bail-out because of noncompliance by its subdivisions. As to the
latter, “with the exception of the powers surrendered by the Constitution of the United
States, the people of the several States are absolutely and unconditionally sovereign
within their respective territories.” (Ohio Life Ins. & Trust Co. v. Debolt (1850) 57 U.S.
416, 428.) Political subdivisions within the State, therefore, are creatures of the State and
are subject to the complete control thereof. Indeed, California counties are political
subdivisions of the State. (Cal. Const. art. XI, § 1.} The County of Merced does not have

that it has no control over activities of independent governmental agencies within its boundaries. Accordingly, it has
no confidence that it can satisty the bailout criteria as drafted, and it knows that it cannot force independent
governmental agencies into compliance. While it is rumored that the Attorney General may take a lenient view of
inadvertent noncompliance (7<), that is neither in the statute nor in any regulation.
¥ There are six incorporated cities in Merced County: Merced, Atwater, Livingston, Gustine, Los Banos,
and Dos Palos. Cities are not agencies subject to the County’s control, but are given independent authority by the
California Constitution, subject only to the general law of the state. (Cal. Const. art. XT, §§ 2, 5 & 7.) The County
also has 20 school districts, These districts are agencies of the State of California, not subject to county control, and
are governed by state law, not by county ordinances. (See Cal. Const. art. X, § 14; Cal. Educ. Code, gencrally.)
And there are 66 special districts in the County that are also creatures of state law and independent of County
control, (See, e.g., Cal. Water Code § 20500 ef seq. for imigation districts and Cal. Govt. Code § 61000 ef seq.
community service districts.)
(See Cal. Elec. Code § 10002 [cities and special districts must formally request by resolution that
County provide the city or district with election services; if agreed to, jurisdiction must provide County with list of
precinets 61 days before election, and must reimburse County for election-related costs]; see also Cal. Elec. Code §§
307 [defining “clerk™ as “the county elections official, registrar of voters, city clerk, or other officer or board
charged with the duty of conducting any election”, emphasis added] & 10240 Jestablishing duty of City Clerk to
prepare ballots and other precinct supplies for municipal elections].) For cxample, the San Luis Water District,
referenced above, conducts its own efections. So does the Fastside Water District.
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a gimilar relationship or control over the state-created governmental entities within its
boundaries, and therefore should not be held accountable for their compliance or non-
compliance with the mandates of Section 5 or the Voting Rights Act. These are state
agencies, not county agencies, and the State of California is not covered.

Also, Mcrced County has been a covered jurisdiction for 30 years. During
that time, it has had a long record of compliance with Section 5. (See STAPS Report,
Exhibit B.) Nevertheless, in light of the relatively minor changes that have been deemed
to require preclearance, it would be virtually impossible for anyone to guarantee that the
County has submitted for preclearance absolutely every change that it has made in the
past 10 years, a current requirement for bail-out. (42 U.S.C. § 1973b(a)(1)(D).)
Therefore, Merced County requests that the Committee consider amendments to the bail-
out procedure to include a “good faith” element to the criteria in 42 U.S.C. § 1973b(a)(1),
so that historical instances of inadvertent or trivial non-compliance are not sufficient to
completely scuttle a jurisdiction’s efforts to bail out, provided recent compliance (10 yrs.)
has been substantial and omissions promptly rectificd. (Compare § 1973b(a)(3).)

THE OPERATION OF SECTION 5 IN CALIFORNIA STATEWIDE
ELECTIONS DEMONSTRATES A NEED FOR ENFORCEMENT REFORM

In virtually every California election, a covered county finds itself caught
between the inexorable march of state-mandated elections deadlines for consolidation,
precincting, printing ballots and other materials, and mailing of voter pamphlets, sample
ballots, absentee ballots and overseas ballots, on the one hand, and the federal prohibition
against implementing un-precleared voting changes, on the other. This is particularly the
case because of the 60-day window given the Attorney General to pre-clear even minor
voting changes. (42 U.S.C. § 1973¢.) The Attorney General is authorized to expedite
review, and will do so in some cases, but such expedition is entirely discretionary and its
availability depends upon the burdens then facing the Voting Section. Thus, even a
relatively minor change—like new polling place locations for a few precincts—can put 2
county in a very difficult position as it waits to see if it can implement the needed
changes.’® This situation perpetually puts California’s four covered counties at risk of
expensive litigation.

¥ For exampte, in the ordinary course under California law, county elections officials will not know what
is going to be on the ballot until shortly before the final 60 day window for obtaining preclearance before an election
is conducted. Local jurisdictions in a county can consolidate their elections and or lidate with statewide
elections under appropriate circumstances, which elections are then conducted by the county. (Cal. Elec, Code §§
10400, 10401 & 10403.) The deadline to request consalidations, however, is only 88 days before the election (Cal.
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In addition to normal complications, Section 5 has been abused in the State
of California in recent years by plaintiffs using the covered counties as a lever to try to
interfere with controversial state policies. The State of California is not itself subject to
the preclearance requirements of Section 5. But because Merced and the three other
counties are covered, California is required to pre-clear any changes in state election law
that would be administered in those counties—meaning just about every change to
generally-applicable state election law. (Lopez v. Monterey County (1999) 525 U.S.
266.) In recent years, this requitement has resulted in the use of Section 5 litigation as a
means to try to block controversial state elections. A recent example graphically
illustrates the nature of the problem—litigation related to California’s 2003 recall
election.

The entire recall election was subject to an extremely expedited timeline as
required by the California Constitution. On July 23, 2003, Secretary of State Kevin
Shelley certified that a sufficient number of valid signatures had been submitted in
support of Governor Davis’ recall. The next day, Lt. Governor Cruz Bustamante fulfilled
his constitutional duty to call a special election for the voters of California to vote on the
recall. Pursuant to Article 1I, Section 15(a) of the California Constitution, such an
election had to be held no less than 60 and no more than 80 days after Mr. Shelley’s
certification. The date set for the election by Mr. Bustamante was October 7, 2003—the
last Tuesday available within the authorized window, and only 76 days after the recall
petitions were certified. Such a timeline was just barely more than the maximum time
provided by law for pre-clearance of a voting change, 60 days, provided no additional
information is required by the Attorney General. (42 U.S.C. § 1973¢c; 28 C.F.R. §
51.9(a).) In addition, Merced and other counties were already preparing to conduct a
consolidated election for local and special district offices less than 30 days later, on
November 4, 2003.

On August 20, 2003, the County of Merced submitted a request to the
Attorney General for expedited preclearance of several very minor changes in its election
practices. Merced County did not consolidate or otherwise change any precinct
boundaries; it did change 13 polling places and two polling places were converted to

Elec. Code § 10402). Only after the consolidated clections are known can precincts, ballot styles and polling places
be adjusted and designed to meet the requirements of the consolidated election. (Cal. Elec. Code §§ 10408, 10409
& 10410.) As a practical matter, this cannot reasonably be accomplished much before the final 60-day preclearance
window begins to run, Then, as the jurisdiction awaits the decision of the United States Attorney General,
California’s statutory elections timetable proceeds apace, placing a covered county in the untenable position of
preparing to implement the change assuming it will be precleared, but not being “so prepared” that it is unable to
respond to an objection or risk issuance of an injunction.
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mail-ballot precincts by operation of state law. Five days later, however, plaintiffs filed a
pair of suits against Merced County and Kings County in the U.S. District Court for the
Eastern District of California sceking to enjoin the conduct of the election in those
counties. Plaintiffs named the State of California as a co-defendant. (Hernandez v.
Merced County, California, CIVF-03-6147 OWW (DLB); Gallegos v. State of
Cualifornia, CIVF 03-6157 REC (LI0O).) Stopping the election in any of the Section 5
counties would impact the election for the entire state.”” The suit alleged that Merced
County had consolidated precincts for the recall election without preclearance, But, as
mentioned above, it had not. The complaint also alleged that that Merced County and
Kings County had failed to seek preclearance of other changes that would be
implemented. Not true. Five days before the suit was filed Merced County had
submitted the few changes it was implementing for pre-clearance; Kings County had
already filed a pre-clearance request as well.*!

The lawsuits were finally dismissed when all of the counties’ proposed
changes were precleared on September 2, 2003, less than two weeks after the submission
was made and more than a month before the date of the recall election. Nevertheless,
despite the fact that Merced County was complying with Section 35, because plaintiffs
sought an ex parte temporary restraining order, Merced County taxpayers ended up
footing a significant bill for the litigation.

As mentioned above, most jurisdictions are compliant with their obligations
under Section 5; inadvertence is the cause of most non-compliance. Few jurisdictions
would willfully refuse to seek preclearance of a proposed voting change if the need to do
s0 is called to their attention. Under such circumstances, a potential plaintiff can almost
invariably obtain the very remedy available in court—submission of the change for
preclearance—Dby the simple, and far less costly, expedient of calling the need for
preclearance to the attention of the jurisdiction.?

4" There was # widespread belief at the time that if the recall could be postponed until March 2004, when
the normal state-wide primary was to be held, that Governor Davis would be benefited by unusually high
Democratic tarnout. It was widely expected that opposition to President Bush’s re-election, and a desire to
participate in choosing a candidate to oppose him, would bring anti-recall Democrats to the polls in record numbers,
whercas Republicans would have far less incentive to vote in a presidential primary that was largely uncontested.
(See Foley, “March 2 Prime for Davis: Analysts Say He'll Benefit Most from Delay with More Party Votes
Expected and Time to Raise Funds,” Orange County Register (Sept. 23, 2003), available on LexisNexis.)

31 See U.S. Dept. of Justice, “Notice of Preclearance Activity Under the Voting Rights of 1965, As
Amended” (Aug. 21, 2003), evailable online ar hitp./www.usdoj.gov/ert/voti ynote082103.html [last
visited Sept. 26, 2005] (Preclearance Submission No. 2003-2956).

2 As montioned above, in a lawsuit brought under Section 3, alleging that required preclearance has not
been obtained, the normal remedy is an injunction against the enforcement of the challenged voting change and an
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Merced County thercfore respectfully requests that the Committee consider
amending Section 5’s enforcement provisions to accord a jurisdiction reasonable notice
and an opportunity to respond to an action either by indicating compliance with the
preclearance requirements or by promptly curing the deficiency. The lawsuit would then
be dismissed promptly without the necessity of further litigation once precleurance is
obtained.

CONCLUSION

On behalf of the County of Merced, we thank you for considering these
comments and observations. We look forward to working with the Committee to achieve
the reforms described above that will keep the Sections 4 and 5 true to their important
purpose and stronger against possible constitutional challenge.

Sincerely,
o - s
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Marg)c['c//p te Mary chn‘ii;r/ Robert Naylor Christopher E. Skinnell
MML/CES/sif

Enclosures/Attachments

cc:  Stephen M. Jones, Merced County Auditor-Recorder
Ruben Castillo, Merced County Counsel

#1965.02

order to seek preclearance from the Department of Justice or the D.C. District Court. This is because unless such a
challenge is brought in the federal District Court for the District of Columbia—which it need not be (see Lopez v.
Monterey Caunty (N.D. Cal, 1994) 871 F.Supp. 1254)—the court hearing the case will lack jurisdiction to determine
the merits of whether the proposed change should be precleared, (See Lopez v. Monterey County. supra, 519 U.S. at
24.) In other words, the remedy for faiture to seek preclearance is typically an order to seck preclearance.
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Civil Rights Division

Office of the Asslssant Aitarmey Generst Washingron, D.C. 20530

Received

Mr. Kenneth L. Randol q \992
Merced County Clerk APR .a 98
2222 M Strast

Merced, California 95340

Dear Mr. Randol:

This refers to the redistricrting plan for the boward of
superviscrs in Merced County, California, submitted to the
Attornay Genaral pursuant to Section 5 of the voting Rights act
of 1885, as amended, 42 U.S.C. 1973c. We received your responses

to our request for additional information on February 3 and 18,
1282,

We have considered carefully the information you have
provided, as well a2 information fron other interested partias.
The 1990 Census reports that Hispanics constitute approXimately
one~third of the county’s population, and that the Hispanic share
of the county's population grew substantially during the 1980s.
Under the exlsting districting plan, the Hispanic share of the
population is greatest in District 2z, where Hispanics currently
comprige about 42 percent of the populatien. bDuring the
redistricting process the county demographer’s alternative plans
showed that Hispsnic voting strength in that district could be
increased to more than a majority of its pepulation by
eliminating the fragmentation of the Hispanic community arocund
the City of Merced and by including the City of Livingsten in
District 2. Msmbers of the Hispanie community, as well as
persone from the black community, urged the adoption of a plan
that recognized the increased minority populaticon in the Gounty.

The county, however, rejected the aspproach to redistricting
develcped by its demographer and has submitted a plan in which
Hispanics are not a majority of the populatiom in any district,
We have reviewed the county’s stated reasons for its decision and
are concerned that a desire to protect the incumbent supervisors
may have prevailed over the interest of providing minorities an
opportunity te alect their preferred candidate. Incumbency
protection may in the appropriate circumstances be a proper
redistricting goal but we camnot preclear a plan whers such
protection is obtained at the expense of recoynizing the
community of interest shared by insular minorities. See, e.g.,
Garegg v. los Angeles County, 918 F.24 763, 771 (9th Cir. 1s90},

cerk, denled, 111 &. Ct. 681 (1991): Ketchum v. Byrne, 740 F.24
1398, 1408-09 (7th Cir. 19284}, gert, denied, 471 U.S. 1135

(1985} .
|_ExHBITA |

O6t=11-08  D5:08em From-2097253800




Recelved

- -

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a diserlminatory purpose nor a diseriminatory effect.

See G i . United States, 411 U.S. 526 {1873} 7 see alsc the
Procadures for the Administration of section 5 (28 C.F.R. 51.52} .
In light of the considerations discussed above, I cannut
conclude, as I must under the Voting Rights aAct, that the
county’s burden has been sustained in this instance. Therefore,
on behalf of the Attorney General, I must object to the submitted
redistricting plan.

We note that under Section 5 you have the right to sessk a
declaratory judgment from the United States District Court for
the District of Columbia that the redistricting plan has neither
the purpose nor will have the effect of denying ox abridging the
right to vete on account of race, color, or membership in a
language minerity group. In additien, you may reguest that the
Attornay General recensider the ebjaction. However, until the
objection is withdrawn or a judgment from the District of
Columbia Court is obtained, the redistricting plan continues to
ba legally unenforceabla. Llark v. Roemer, 111 s. ct. 2096
{1891): 2B C.F.R. 51.10 and 51.45.

To enable us TO Mmeet our responsibility to enforce the
Voting Rights Act, please inform us of the action Mevced County
plans to take concerning this matter. If you have any questions,
you should call Mark A. Posneyr (202=307-1388), an attorney in the
Voting Bection.

Sincerely,

Juhn R. Dunne
Assistant Attorney General
Civil Righte Division

Qet=11~08 D&:09pm From~z097253800 To~RIELSEN MERKSAMER = Pags 03
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Chalvmus Firet Distaies i

Third Dlstwict Pourth Districh Pifth Dintriat Comaty Clerk
Borsnd Diotrict, Marend. Atwutar Hilmer Dos Palos Mercad
Mareod
April 14, 1992

Mr. John R. Dunne
Assjstant Attorney General
Civil Rights Division

U.S. Department of Justice
‘Washington, D.C. 20530

Dear Mr. Dunnes

This is to acknowledge receipt of your April 3, 1992, Letter of Objection regarding the redistricting
plan for Merced County, California.

Your letter and subsequent conversations with your staff have clarified the options available to the
County. The options of ing a decl judg from the 1.5, District Court, requesting

Auomey General recensideration or developing a new plan were discussed at the Merced County Board
of Supervisors meeting on April 14, 1992.

In a unanimous vote, the Supervisors decided t develop a new map praposal to be forwarded 10 you
for formal review ag soon as possible. In addition, the Board has decided to move the primary elections
for both County Supervisors and members of the Central Demoeratic and Republican Committees to
colincide with the November general slections, providing preclearance is achieved. Subsequent run-off
elections, if required, would be held in laic Decemnber 1992, or carly January 1993.

It is our intention to ensure everyone in Merced County has an opportunity to offer their ideas regarding
the redistricting of supervisorial boundaries and believe the effort wilf produce a plan that meets Section
3 criteria and your staff recommendations. We do ask that you give our new proposal expeditious
handling when received,

Sincerely,
3 =

Ken Randel,
County Clerk

An aFRIRMATIVE ACTION/EOUAL OFFORTUNITY SMPLOYER
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92 ~B4~14 BONE HEAUTE RAGENCY OF MERCED COUNTY

Upon motion ef Bupervisor Davenport, sscondsd by Supervisor
BOghB, Quly cerried, the Bowrd approves und auvthorisss the Chairman
to sigs Contract Wo. $647 with Chezrgl Jehnsen, 8.TF. to provide
8pwech Therapy Services through Home EBexlth Agency of Hercsd
County.
Ay‘uv’ Kiinger, Daveaport, Bogna, Petersen, O°Banion

$2-04=-14 MCORSD

Upon mMotion of Hupsrviser Bogna, secontad by Bupervisox
Paterscn, duly carried, ths Board izas Y Office
of Boonomie wsnd strateglc Davelopment {(MCOEBD} te submit an
Application for Bolicitation gor coop ive Ag Brop 1
{SCAP} 921 for ecomtinued rfunding of the Celifornis Central Valley
Contract Proourement center to the Separimant of Defarse aund
denignates peputy County Administrator Raren Prentiss as the Neroed
County representative to sign sxid spplication.
Aysn: Riingsr, Davenport, aogna, Petaraon, O'sanieon

22-Dd=-1id ROBRD OF SUPPFRVISORS-Radistricting

Administrative Services Dirsctar Janst Bogan states subsequsnt
to posting of the Agenda for the Board Mesting of April 14, 19wz,
tha nasd for sotion &roass ragarding the reaponss from the
Department of Juastice on superviserisl readiscricting.

- Opon motlen of Buparvieor 0'Banien, ssconded by Buparvisor
Peterson, duly cazried, the Board determines that the needa to take
action on an item regarding the lstter of objection from the
DIPATrINANt of JUSLICE Arose RFTOr Lhe AJEnc: Was postad and Pluces
the item on the agenda for consiferation.
Aysw: HRliager, Daveuport, Bogba, Petwrason, Q°Banion

Upon moticn of Bupervisor Davenpore, sssended by Buperviscr
Bogns, duly ocarried, the Board ratifios the actions of &he
Rodimtrioting Ooemmittse and direste staff oe pPrepaTe X map
insorpersting the Department of Justice oriteris s follows:

4. Create a dimtrict with the highest parcentags Hispavis
Population.

2. Include the ity of Livingston im such & distriot.
2. Avnid fragmenting the Hispanic community in and around
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Hezoed.

€. Create @ district without reugerd te the residencas of
incumbent supezrviscrs.

sats & publie mesting April 22, 91982, at %:88 B-R.2 setm the
Supervizorial primery and the Hepublican/Demcoratic Party Central
Committee eisctions dates to coinside with Mevembaer's Ganaral
Blaction;y Eanumbees the suparviserial aietriotan; direots
aotification be sext to the Dapartmant of Justice of todey's sotion
and fozward documentation of action with the draft nap and
tentatively sets first zeading of the ordinenes adopting & new
redistricting map for April 28, 1993, at 11:00 z.m.

Ayss: Klinger, Dsvenport, Boges, Peterson, O°'Banion

P2-Dg-14 PLANNING-Fublic Heariag

Tha time snd dute previously set for & public hsaring %o
consider Zons Code Taxt Amendment Ne, $2-2 subaitted by Wew Century
Investment, Ihno. An Ordikance te Amspd Chapter 18.048, R=1=8000,
Bingle-Family Residenss Zone, Beotion 18.048.080, Bavelspunsnt
Btandards, te inoreass the mazimum dwalling building beight from
37 fmat, i story, te 30 feat, 2 stories im ths County of Marcad.

Planning Director hobert amith reguents the Board open wand
coptinue the public hsaring to April 28, 19932, to allow ndaguate
time for the Muniocipsl Advisory coumeils teo provide input.

The Chairmar opens the pubiie kearirg and aaks if there is
anyone wishing te speak in faver of or inm spposition te tha
P 2 Ho one sp .

Upos motion of Supsrviser Bogne, ssconded by BSupervisor
Peterson, duly cerzied, the Bowrd continnes the publiac hearing
until April 28, 1952, at 26:30 s.;m.

Ayes: Kiinger, Davenport, Bogma, Paterscyn, ¢°Sanion

22-B4-14 PLANWING/ASHLEY ESTATES SUBDIVISTON-Ordinasce No.
1407-Public Hearinmg

The time and date Previously set for a publis hearing te
consider AN ORDINANCE RPPROVING A DEVELOPKENT AGREEMENT FOR “ASHLEY
EATATES BURDIVISION® (Vasting Hajor Subdivision Applicationm No.
983, Phase I and II) submittad by Rogsr Rula on property located
on the norcheapt vorsar of Sohendel Rosd mnd Kerced Avezus im the
Lalbkl Specific Urban Development Plan, in acsordance with Article
2.8 of Chaptex 4, pivision 3 of tre Governmsnt Code, and to
coneider acceptance of the Final Map relsted therats.

i0
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Ezploynent (KAPEE), Humins Berviocos Agency.

¥Fire re: February 13%2 Wedisal ald Report for Merced County,
Fire.

san Joaquin Valley Bgrioulteral Water Cosmmittes ze: Raport
on Boonomis lupacts of the 1921 Callifernis Prought om fan Joaguin
Yellay Agriculture snd Relatsd Industries, Board of Bupsrvisors-
Infermation.

clty of Turleck rer Resolution of the Furiock City Coumsil

im port of th Pacific Rail Bervice, Board of
supervisers-Informatien.

Shasts County Bupsrvigor K. Meurice Johannessen rai
oppasition to attespt by CBAC or the Legislature to impose regicpal
government, CHAC.

Ofilcs of the Beoretexy of State rei Voking Systems and
Provedures Panel Nweting wswt for April 22, 1592, bDeard of
Buperviscrs~-information.

8tate Controller re: Allocations to Certaim Countilas for Brow
Removsl and for Heavy Rainfall and fQtorm Damsge pursuant to the
Provisions of Seos. 2110 and 2119.5 Streets and Highways Code for
tha 1962-23 Fiscal ¥sar, Bosrd of supesrvissrs-infermetian.

Bursau of Reclamatien re: Himbua Fish Hatchery registers
Facord year for Steslhsad, Scard of Supervisors-Informatiss.
ayes: Rliager, Davenport, Bogna, Petersen, ©°Bsnion

P2=0R=07 BOARD ©OF SUPBRVISORS~10%L Buparvisczrial
Reapportionuent

The Dexrd places Lhe letter from the U.8. Juatice Department

soncerning the 1991 Superviserial Reapporticument on the Doard of
Bupsrvisers Aganda of Aprili 14, 1992.

Present: Klinger, Davemport, Bogns, Potorssn, O°'baniom

920407 The Roard resoes®es at ¢1i7 p.@m. with all members
prement to mast ip Closed fessioh to continus diseusaieons pursuant
to dovermment Code Ssction 54956.9. The Boaxd reconvenes &t $337
P-B. With all members preasut. .

82-04~07 BOARD OF QUPERVISORS - 385% Bupervisarial
Reapperéionment

County Hysrs states it appears Merced County bes recalved
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Couneils and they are supporiing the prop 1 at this time.

Hr. Smith reviewa the staff rspert and sdvisas the Planning
Commiesion approved the Zone Cods Teet Amenduent No. 92«1 with
£indinge .

The Chaiimen swke if thera is anvyone wishing te spask im faver
of or opposition to the Hone Code Text Amendment No, 52-1.

Vise-President and DI 3 of Hew ¢ Y Envestments Joe
Barreire speaka im Tavor of the projsct. Kr. Cohrsd Gloris of the
Planeda Municipal advisery council alsc spsaks in raver.

Upon metlon of Supsrvisor O'Benien, sscendad by Buperviser
Peterson, duly oarried, the Board mekes Ltha Envirommental
Datermination that Zone Coda Text Amandmenti Wo. 52-3 wili have bo
eignifisant effeot en the enviremment and the projsct is,
thersfors, not subject to CEOA sccording to Hection 13061 (1) (3} .
byss: Kilnger, Davenport, Regna, Paterson, O'Banien

vpon motisn of Supsrvissr Potarsen, seconded by Gopesrviscr
o°Banion, duly carried, bassd on findings the Board approves Zone
Code Taxt Amendment Ne. 92-~1, waives further reading and adepts
Grdinance No. 1410.
Ayag: Elinger, Davenport, Bogna, Peterwon, O'Banioxn

PE~04-2B BUARD OF BUPERVISOURE-Redistricting/Resapportionment—
Public Rearing

The time snd date previcusly set for a public hearing o
consider AN ORDINANCE ESTABLISNING BOUNDARIES OF SUPERVISORIAY
DISTRICTES IN UERCED COUNTY AND REPEALING ORDINANCE NO. 137F.

Gonsultant Johm Fowler reviews the stafs raport from the
Radistricting Coumittes and eriteris unpsd in developing & new map
aa mak forth in the lstter from the Department of Justice. ME o
Fowlar furthex reviews the Cansus Blocks and adjustments to the
boundaries of ths propesad aistricts. Ha states a district
(Bistrict 1) with & 81.6% totsl miority and S8.¢% Rispanic
Population hap been orezted with this map.

County Counsel Dennis Myers reviews the lektar racaived from
the Department of Justics and mtates the uriteria listed was uvasd
by the Redistricting Committes in davaloping the new map. Ba
statea it is Counssl’s opinion the map previcusly submitted by the
€lty of gustine does not mest the criteria listed in the lettsr.
He also reviews thae Csliformim Election Cods Bactlen 35000,

Chairman Klinger reviews zae 1086 Bupervisorisl Map.
Supsrviser Rlinger requests the record to reflsot all testimeny,

10
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LOF LY LUBS wsaae

Bap received from the clty of Gustine and other daocuments reseived
at the previeus hesrimy be incecrporated intse this hearisy be
refaranced and made par® of the resord. Bupsrvissr Klinger reads
carrespondunce recslived frem Wintes MHunisipal Advisery Couwanoil,
¢ity of Atwater, Sznta ¥Wella Chanber of Comkerce and Lor Banos
Chanber of Commares.

The Chairman asks 17 thers ls snyone wishing te apesk in favor
of or opposition te thse redistricting map.

Judy ©ciubs gepresenting EL Coneilje submits 21 Consiiile
revisios to County Plan A Map with a 60% Hispanic Population in
whioh pistrict 1 hes been redrawn. She states thaey zare presently
working om another map with a 63% Hispanic Population and raguests
any decision be prolongsd until that map SR be submitted for Board
roview.

¥uria Basulte, Cheirman of the Chisano Latine Caucsuz of
Modeste states she has bgen invelved in providing the El Cousilic
with data to be uscd $p cresting those maps with kispasio
populaticn and reviews &he igsuss of the ULotine Comnunity
throughout the state.

Atwater af o tive birestex Perri Easley
roads latter dated April 24, 1992 from chamber President Mike
Copalanéd which regquestis tha Board conaider developing xAditional
alternative maps that address three specific criterim.

Javier Foentes states he im involved 4m many hispanioc
orgenisations and fesls his community has not been reprssentsd and
hopes to see the bsispanic issuss baing met and supports the 65%
hispanio population map.

Gllpert Ogean reguUasts the Board give congiderstion to the map
submitted by El Conoilic and requasta & transecript of today's
hauring be provided te the Bl concilis.

cleris Sandeval regquests the next public mewting be held in the
svening for the convenience of other residents anéd feels the Board
shonld foeuss and ivcrssee on veker participation.

¢ity of Gustine Wansger Mavk Melvillie urges if any furthax
public hearings ars held, the Board condust them during svening
BOUES He states the nap asubmitted by the City of Gustine was
intendad to meet the oriteris as it ves percaivad by the City and
reviews the Clty‘s points of disagreement.

Gene Stamn stites there are five superviseors te reprassnt the
entire County and feels there zms baen tosc much emphasis on
wontslde or 0asteids supervisors.

Conrad Gloris of Plansda speska in faver of the BL Comoilie

u
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Hap.

BG4 Torres spesks in suppert of the jetter from the Department
of Justice stating they beve taken the %ime to consider the currant
sltustion in our County and davelop asn appropriste mandate that
Follows the semmtltutien.

c1i8# Btoffle states he supperts the first map submitted and
fowlm the Bosrd should not delay in making a decisicn.

Alde Ganseni smd EE Mitchell suggest the County returs te the
papartmant of Juetice and ask for & dsfinite intexpratation of the
jetter a® to what is required of Hercad @ounty at this time.

The chairman closea the publie hearing.
The Board reviews the thras maps submittad.

The Board racessas At 12150 P.m, and reconvenes at 13065 p.@
with 211 membeXs DPYrABANT.

Yollowing discussion and upon motion of supervisor BOGR&,
seccndsd by Supervisor Feterson, 4uly sarriass; the Heoars contlauen
the public heasriug weeil Mendmy, May 4, 1993, akt 5:00 p.m..

Ayes: Rlinger, Daveapogé, Bogna, Petersom, o'Eanien

Upou motion of Buperviser Davesport, seconded by  Shparvisor
Beges, d&uly eoarzisd, tha Board waives furtpeyr reading of tha
proposed ordimanca mnd sats assand raading May 5. 1992, at 11:100
a.m.; adopts tha El Coneilio Revision to County Plan A and Teguasts
any additional maps te be consldered be prasantad to the Board by
Pridey, May 1, 188z,

Ayas: Elingez, Devenport, Bogna, Petarsen, O'Benien

92-04-28 CORRESPONDENCE

gpon motisn of Superviser Davenport, secopded by Bupervizer
Paterson, duly oarrisd, the oard places the following
Miscellanecuas Correspondsncs on Lile:

Likrary wme: Greliar National Librery Weok crant Applica