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Legal and Ethical Considerations in Evaluating Contractor Performance

"Public service is a public trust." These words are the bedrock of the Standards of
Conduct Regulations, which apply to all Federal employees, including USAID direct-
hires and PSCs.

Contracting office personnel and CTOs must very clearly understand that when they
rate a contractor's performance (which can be a pivotal factor in future source selection
actions) it is a violation of the Standards of Ethical Conduct, regulations found at 5 CFR
2635, to allow the rating to be affected by extraneous considerations. In particular,
these standards would explicitly prohibit giving any consideration to the chilling effect
that assigning a contractor a bad rating might have on one's future employment
prospects with that contractor. Such behavior would subject an employee to disciplinary
action that could include a letter of reprimand, suspension without pay, or even
termination of employment. Whether couched as dereliction of duty, or failure to act
impartially, or using public office for private gain, this behavior would be antithetical to
what we expect of a USAID employee as a public servant.

Furthermore, all concerned must be aware that the process of rating contractor
performance constitutes "personal and substantial involvement”, subjecting an
individual to a post-employment restriction on the representation of a contractor to the
Federal government on a matter in which he/she had some official involvement, under
18 U.S.C. Section 207. Under that provision, a former Federal employee is permanently
prohibited from representing non-governmental entities before the Federal government
in matters in which he/she was personally and substantially involved as a Federal
employee. Violation of this provision may result in criminal sanctions.

Please note that the above restriction only applies to representation. Therefore, this
provision does not generally preclude an individual from merely working for a private
entity, even on contracts, grants, and other matters in which he/she formerly
participated or for which he/she had official responsibility as a Federal employee.
Moreover, a former Federal employee can have conversations with and prepare internal
work products for his/her non-Federal employer that are used as input in
communications or appearances that others make before a Federal entity.
"Representing" is defined as a communication or appearance with the intent to influence
a Federal department, agency or court on a particular matter. Prohibited
"communications" include telephone calls, letters, and meetings with Federal personnel.

In addition to the above, all must also bear in mind that the completed evaluation is
intended to be used in future source selection actions. Consequently, it may constitute
"source selection information”, disclosure of which, directly or indirectly, is prohibited
except as authorized by a USAID Contracting Officer. The Office of Federal
Procurement Policy Act (41 U.S.C. 423) contains significant civil and criminal penalties
for unauthorized disclosure of such information.



CTOs concerned about potential personal liability, i.e. being sued by a contractor,
should be aware that the potential exists that one could be sued for doing something
outside the scope of his/her employment. However, if a CTO is acting within the scope
of his/her employment (e.g., preparing an unbiased assessment that gives a low rating
to a contractor in accordance with FAR Subpart 42.15), the Federal Torts Claims Act will
protect him/her from personal liability for common law torts. In those instances, if he/she
were sued, upon certification by the Attorney General, he/she would be dismissed from
the lawsuit and the United States would be substituted as the defendant.

In that regard, please also note that the Contracting Officer is responsible for assigning
the report to a CTO and resolving any disagreements with him/her on the evaluation in
a timely manner. He/She is also responsible for duly considering the CTQO's input into
the report, but he/she may revise the information submitted by the CTO, and he/she is
the responsible official for the report that is sent to the contractor, rather than the CTO.
Additionally, if the contractor submits a rebuttal to the rating and the Contracting Officer
does not accept the contractor's comments, the report is forwarded to the next level
above the Contracting Officer in the contracting office. In such case, this "next level"
official would be responsible for the final assignment of the rating and the content of the
report.

This notice does not address every potential conflict of interest concern or every legal
and ethical issue with respect to contractor performance evaluation, and the application
of the above rules requires careful interpretation. GC/EA and Regional Legal Advisers
overseas are available to counsel any employees who have questions about these
issues, and they encourage anyone with concerns in these matters to contact them
(Tel 202-712-5918). They also have handout materials, a new ethics Homepage, and
annual training classes to address these concerns.
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"' In addition to the Attorney General, the United States Attorney for the district where the civil action or
proceeding is brought, or any Director of the Torts Branch, Civil Division, Department of Justice (DOJ),
is authorized to make the statutory certification that the employee was acting within the scope of his/her
office or employment with the Federal government at the time of the incident out of which the suit arose
(Ref: 28 CFR 15.4). In the event that the Attorney General, or other authorized DOJ official, has
refused to make the certification, the employee may at any time before trial petition the court to find and
certify that he/she was acting within the scope of his/her office or employment. Upon such certification
by the court, such action or proceeding shall be deemed to be an action or proceeding brought against
the United States under the provisions of this title and all references thereto, and the United States shall
be substituted as the party defendant. (Ref: 28 U.S.C. 2679).




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


