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1ST VOLUME OF REVIEW EXHIBITS 
 

RE 1 Appointment of Military Commission Members, 25 Jun 04 1 
 
RE 2 Presidential Reason to Believe Determination, 3 Ju 03 2  
 
RE 3 Detail of Prosecutors, 28 Jul 04 3 
 
RE 4 Chief Defense Counsel denies request for particular military  4 
 defense counsel, 13 Aug 04 
 
RE 5 Chief Defense Counsel details military defense counsel, 23 Jul 04 6 
 

RE 5a  Chief Defense Counsel describes duties of detailed military 7 
defense counsel, 28 Nov 03 
 
RE 5b  Chief Defense Counsel details assistant military defense  9 
counsel, 28 Jul 04 
  

RE 6 Chief Defense Counsel informs civilian defense counsel of  10 
 authorization to represent accused, 12 Jan 04 
 
RE 7 Defense objection to presence of security personnel in hearing 11 
  room, 23 Aug 04 
 
RE 8 Charges referred to trial 13 
 
RE 9 Presiding Officer’s Biographical Summary (13 pages) 18 
 
 Written Voir Dire of Presiding Officer 18 
 
 RE 9a  From Draft Trial Guide 20 

 
 RE 9b  Relationship with other personnel 22 
 
 RE 9c  Answers to questionaire Number 2 24 
 
 RE 9d  Relationship with Mr. H____                                                    26 
 
 RE 9e  Military Commissions 28 
 

RE 10 Transcript of Voir Dire from U.S. v. Hamdan hearing (101 pages) 31 
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RE 11 Classified Transcript from U.S. v. Hamdan hearing  132 
 
RE 12 Nominations for Presiding Officer (1 page) 133 
 
RE 13 Responses to Questionaires from Commission Members 135 
 
 RE 13a COL S_____ (13 pages) (sealed) 135 
 
 RE 13b COL B_____ (13 pages) (sealed)                                              148 
 
 RE 13c COL B_____ (14 pages) (sealed)                                               161 
 
 RE 13d LtCol T_____ (13 pages) (sealed)                                             175 
 
RE 14 Instructions delivered to commission members prior to start of 201 
  hearing (7 pages) 
 
RE 15 Defense request for continuance, 20 Aug 04 (21 Pages) 208 
 
 RE 15a Motion (4 pages) 208  
 
 RE 15b DoD Statement on Defense Detainee Meetings, 23 Jul 03 212 
  (1 page)  
 
 RE 15c DoD Statement on Australian Detainee Meetings,  213 
 23 Jul 03 (2 pages)  
 
 RE 15d DoD Statement on U.S. and Australian Agreements on 215 
 Detainees, 25 Nov 03 (2 pages)  
 

RE 15e Memorandum from BG Hemingway to MAJ Mori DoD 217 
assurances to Australia about right to civilian counsel and right to 
defense counsel assistance, 3 December 2003 (1 page)  
 
RE 15f Transcript from Australian Legal and Constitutional 218 
Legislation Committee, 16 Feb 04 (7 pages) 
 
RE 15g Article—Five British Detainees to go Home, 19 Feb 04 225 
(2 pages) 
 
RE 15h Article—British Official Rips U.S. Guantanamo Plan, 227 
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24 Jun 04 (1 page)  
 
RE 15i Article—Blair Says Talks Continuing Over Guantanamo 228 
Britons, 30 Jun 04 (1 page) 
 

RE 16 Prosecution Response to Defense Request for Continuance, 229 
24 Aug 04 (3 pages) 
 

RE 16a Article—Prime Minister Says He’s Satisfied Guantanamo  232  
Bay Offers Australian Style Justice, 23 Aug 04 (2 pages) 
 
RE 16b Talking Points—Protective Order (1 page) 234  
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2ND VOLUME OF EXHIBITS 
 

REVIEW EXHIBITS FROM NOVEMBER 2004 SESSION 
 

Description of Exhibit PAGE No. 
 
RE 13 Defense motion to present expert testimony and opinions 1 

 pertaining to the law of war  
 
 RE 13a Prosecution filing (5 pages) 1 

   
 RE 13b Defense filing (7 pages) 6 

   
 RE 13c Prosecution reply (3 pages) 13 
 
 
RE 14 Defense motion to preclude Presiding Officer or assistant from  16 

 providing to the Commission legal advice or instruction on the law  
 
 RE 14a Defense filing (4 pages) 16 

   
 RE 14b Prosecution filing (7 pages) 20 

   
 RE 14c Defense withdraws motion (1 page) 29 
 
RE 15 Defense motion to dismiss charges because there is no jurisdiction  30 

  
 RE 15a Defense filing (3 pages-not including attachments) 30 
 
  Attachment 1-1949 Geneva Convention, Articles 1-2 (1 page) 33 

    
 Attachment 2-Protocol II (1977) to 1949 Geneva Convention,  34 

       Articles 1-2 (1 page) 
 
  Attachment 3-U.S. Department of State; Profile.   35 
       “Background Note: Afghanistan” (August 2004) (14 pages)  
 
 Attachment 4-BBC News, “Karzai takes power in Kabul”  49 
       (22 December 2001) (2 pages) 
 
 Attachment 5-CNN, “Whitbeck: Afghanistan Historic Day”   51 
       (22 December 2001) (1 page) 



 
UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS 

 
Description of Exhibit PAGE No. 
 

 5

  
 RE 15b Prosecution filing (7 pages) 52 
 
 RE 15c Defense Reply (4 pages) 59 
 
RE 16 Defense motion to dismiss because accused was subjected to   63 

 improper pretrial restraint under international law 
 

 RE 16a Defense filing (6 pages-not including attachments) 63 
 
 Attachment 1—Canadian Constitution Article 1982 (1),    69 

  Part I (2 pages) 
 

 Attachment 2—Universal Declaration of Human Rights,   71 
       Preamble and Articles 1-13 (3 pages) 
 
 Attachment 3—Council of Europe, Convention for the 74 
  Protection of Human Rights and Fundamental Freedoms 
  as amended by Protocol No. 11; Articles 1-5 (4 pages)  
 
 Attachment 4—American Convention on Human Rights, 80 
  “Pact of San Jose, Costa Rica” Preamble and Articles  
  1-7 (4 pages) 
 
 Attachment 5—International Covenant on Civil and Political 83 
  Rights, Articles 9 and 14 from Office of the High 
  Commissioner for Human Rights (4 pages) 
 
 Attachment 6—Executive Order 13107 “Implementation of 86 
  Human Rights Treaties” (1998), Sections 1-2 (1 page) 
 
 Attachment 7—Manfred Nowak, United Nations Covenant on 87 
  Civil and Political Rights: CCPR Commentary (1993), 
  p. 172 “Liberty and Security of Persons” (1 page) 
 
 Attachment 8—U.S. Department of Defense News Briefing, 88 
  Secretary of Defense Interview (21 March 2002) (8 pages) 
 
 Attachment 9—United States Government Letter to the 96 
  United Nations (2 April 2003), Civil and Political Rights,  
  Including the Questions of: Torture and Detention, Letter is  
  addressed to the United Nations Office at Geneva, Secretariat  
  of the Commission on Human Rights (5 pages)  
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 Attachment 10—Protocol Additional to the Geneva   101 
  Conventions of 12 August 1949, and relating to the  
  Protection of Victims of International Armed Conflicts,  
  Article 75 (3 pages) 
 
 Attachment 11—United Nations Body of Principles   104 
  for the Protection of All Persons under Any Form of 
  Detention or Imprisonment, Principle 32  
  Resolution 43/173 (9 December 1988) (2 pages) 
 
 Attachment 12—Human Rights Committee,  106 
  “Torres v. Finland,” Communication No. 291/1988 :  
  Finland. (5 April 1990); CCPR/C/38/D/29 1/1988 
  (Jurisprudence) (5 pages) 
 
 Attachment 13—Inter-American Commission on Human 111 
  Rights, “The Situation of Human Rights in Cuba, Seventh  
  Report” (4 October 1983) (2 pages) 
 
 Attachment 14—European Court of Human Rights, "Brogan 113 
  and Others v. The United Kingdom" (29 November 1988)  
  (2 pages) 
 
 Attachment 15--General Comment 13, reproduced in  115  
  “Compilation of General Comments and General 
  Recommendations Adopted by Human Rights Treaty 
  Bodies,” U.N. Document, Human Rights Instrument 
  (12 May 2004) (6 pages) 
 
 Attachment 16—Claude Pilloud et al, Commentary on the 121  

Additional Protocols of 8 June 1977 of the Geneva 
  Conventions of 12 August 1949 (1987) (3 pages) 
  
 Attachment 17—Secretary of Defense, Interview with  124  
  KSTP-ABC, St Paul, Minnesota, 27 February 2002 
  (3 pages) 
 
 Attachment 18—General Comment 8, reproduced in 127 

“Compilation of General Comments and General 
Recommendations Adopted by Human Rights Treaty Bodies,” 
U.N. Doc. HRI/GEN/l/Rev.7 (12 May 2004) (3 pages) 

  
 RE 16b Prosecution filing (9 pages) 130 
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 RE 16c Defense Reply (4 pages) 139 
 
RE 17 Defense motion to dismiss because accused is located in  145 

 Guantanamo, Cuba  
 

 RE 17a Defense filing (3 pages-not including attachments) 145 
 
 Attachment 1—William Winthrop, “Military Law and  148 

 Precedent," Vo1. 2 (1896) p. 836 (2 pages)  
 
 Attachment 2—In re Yamashita, 327 U.S. 1, 10 (1946) (2 pages) 150 
  

 RE 17b Prosecution filing (9 pages) 152 
 
  Attachment 1—Memorandum for the Presiding Officer, dated 158 

  5 October 2004, Subject: Request for authority submitted as  
  “Interlocutory Question 1” by Appointing Authority (1 page) 
 
 Attachment 2--Remarks as Delivered by Secretary of Defense 159 
   Rumsfeld, October 4,2004 (4 pages) 

  
RE 18 Defense motion for bill of particulars  163 

  
 RE 18a Defense filing (2 pages) 163 

  
 RE 18b Prosecution filing (6 pages) 165 
 
 RE 18c Defense Reply (3 pages) 171 
 
RE 19 Defense motion to dismiss because accused was denied his    174 

 right to a speedy trial 
 

 RE 19a Defense filing (6 pages-not including attachments) 174 
 
 Attachment 1—International Covenant on Civil and Political 180 

 Rights Adopted and opened for signature, ratification and 
accession by General Assembly resolution 2200A (XXI) of 16 
December 1966 entry into force 23 March 1976, in 

 accordance with Artlcle 49; Articles 9 & 14 (4 pages)   
 

  Attachment 2—Protocol Additional to the Geneva 184  
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   Conventions of 12 August 1949, and relating to the 
   Protection of Victims of International Armed Conflicts 
   (3 pages)  

   
  Attachment 3—Commander, Naval Legal Service Command  187 
   Instruction, 5800(1)(E) (19 Feb 2002) (2 pages) 

 
Attachment 4—“Senators Urge Decision on Disposition of    189 

  Guantanamo Detainees,” (12 Dec 2003) (1 page) 
 
  Attachment 5—“Guantanamo Trials Coming Too Slowly, Says 190 
   McCain after Visit,” USA Today (1 Dec 2003) (2 pages)  
 
  Attachment 6—DoD News Release, “DOD Statement on  192  
   Australian Detainee Meetings” (23 Jul 2003) (1 page) 
 
  Attachment 7—DoD News Release, “U.S. and Australia 193 
   Announce Agreements on Guantanamo Detainees”  
   (25 Nov 2003) (2 pages) 
 
  Attachment 8—Defense Motion for Access to Counsel in 195  
   Rasul et a1 v. Bush et al, in the United States District 
   Court, District of Columbia (4 March 2602) (3 pages) 
 
  Attachment 9—Letter from Stephen Kennv, addressed to 198 
   President George W. Bush (18 Feb 2002) (2 pages) 
 
  Attachment 10—DoD News Release, “Transfer of French 200 
   Detainees Complete” (27 July 2004) (1 page) 
 
 RE 19b Prosecution filings (8 pages)  201 
 

 Attachment 1-Secretary of Defense Speech to Council on 209 
  Foreign Relations (4 Oct 2004) (4 pages) 
 

RE 20 Defense motion to dismiss because accused was denied access to    213 
 defense counsel, lack of access to evidence, and lack of adequate 
 facilities 
 

 RE 20a Defense filing (6 pages-not including attachments) 213 
 
 Attachment 1—International Covenant on Civil and Political 219 

 Rights, Article 14 (3 pages) 
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 Attachment 2—Protocol Additional to the Geneva Conventions 222 
  of 12 August 1949, and relating to the Prosecution of 
  Victims of international Armed Conflicts, Article 75   
  (3 pages) 
 
 Attachment 3—UN Human Rights Committee, “General  225 
  Comment No. 13” (12 May 2004) (6 pages) 
 
 Attachment 4—Rome Statute of International Criminal 231 
  Court, Article 66 (1 page)  
 
 Attachment 5—President Bush, Meeting with Afghan Interim 232 

Authority Chairman, the Whitehouse, 28 January 2002 
  (6 pages) 
 
 Attachment 6—Joint Press Conference with Tony Blair at the 238 

British Embassy in Washington D.C., 17 July 2003  
  (10 pages) 
 
 Attachment 7—CNN, “Ashcroft Defends Detainees'  248 
  Treatment,” 20 January 2002 
 
 Attachment 8—“Britain and US in Rift Over Terrorist 251 
  Prisoners,” The Daily Telegraph, 21 January 2002 (3 pages) 
 
 Attachment 9—“Rumsfeld visits, thanks US troops at Camp 254 
  X-ray in Cuba,” American Forces Information Service, 27 

January 2002 (3 pages) 
 
 Attachment 10--DoD News Transcript, “Secretary Rumsfeld 257  
  Interview with The Telegraph,” 23 February 2002 (1 page) 
 
 Attachment 11—Fox News, “Rumsfeld: Afghan Detainees 258 
  at Gitmo Bay Will Not Be Granted POW Status,” 28 
  January 2002 (3 pages) 
 
 Attachment 12—DoD News Briefing, “ASD PA Clarke and 261 
  Rear Adm. Stufflebeem, 28 January 2002 (1 page) 
 
 Attachment 13—Human Rights Committee, “Consideration of 262 

Reports Submitted by States Parties Under Article 40 of the 
Covenant: Concluding Observations of the Human  
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  Rights Committee: Georgia” (1997) 
 
 Attachment 14—Commission on Human Rights, “Question 267 
  of the Human Rights of All Persons Subjected to Any  
  Form of Detention or Imprisonment: Report of the  

  Special Rapporteur on the Independence of Judges and 
        Lawyers” (1998) (2 pages) 

 
 Attachment 15—International Criminal Tribunal for the  269 
  Former Yugoslavia, Rules and Procedures of 
  Evidence (5 pages) 
 
 Attachment 16—International Criminal Tribunal for 274  
  Rwanda, Rules and Procedures of Evidence (4 pages) 
 
 Attachment 17—United Nations Body of Principles for the 278 
  Protection of All Persons under Any Form of Detention  
  or Imprisonment (4 pages) 
 

 Attachment 18—United Nations Basic Principles on the Role  282   
        of Lawyers (2 pages) 
 
Attachment 19—DoD News Transcript, “Rumsfeld Interview 284 
  Interview with KSTP-ABC, St Paul, Minn” (1 page) 
 
Attachment 20—Claude Pilloud et al, Commentary on the 285 
  Additional Protocols of 8 June 1997 to the Geneva  
  Conventions of 12 August 1949 (1987) (4 pages) 

  
 RE 20b Prosecution filing (7 pages) 289 
 
RE 20c Defense Reply (3 pages) 297 
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3RD VOLUME OF REVIEW EXHIBITS 
 

RE 21 Defense motion to dismiss Charge I because destruction of     1 
 property of an unprivileged belligerent is not a violation 
 of the law of war 
 

 RE 21a Defense filing (3 pages-not including attachments) 1 
 

 
Attachment 1—International Covenant on Civil and  4  
  Political Rights Adopted and opened for signature, 
  ratification and accession by General Assembly 
  resolution 2200A (XXI) of 16 December 1966 entry 
  into force 23 March 1976, in accordance with 
  Article 49—Article 15 (2 pages) 
 
Attachment 2—Protocol Additional to the Geneva  6  
  Conventions of 12 August 1949, and relating to the 
  Protection of Victims of International Armed 
  Conflicts, Article 75 (3 pages) 

 
 RE 21b Prosecution filing (10 pages) 9 

 
 RE 21c Prosecution proposed findings (1 page) 19 
 
RE 22 Defense motion to dismiss because the Appointing Authority     20 

 lacks authority to appoint a military commission as he is not  
 a general court-martial convening authority 
 

 RE 22a Defense filing (4 pages-not including attachments) 20 
 

Attachment 1—Winthrop, “Military Law and Precedent”  24  
  Vol. 2, 2ND Ed., page 835 (2 pages) 

 
 Attachment 2—Attorney General James Speed, “The 26 
  Opinion of the Attorney General Affirming the Legality 
  of Using a Military Commission to Try the Conspirators” 
  (1865) (12 pages) 
 

 RE 22b Prosecution filing (6 pages) 38 
 

RE 23 Defense motion to dismiss Charge I because conspiracy is not      44 
 a valid offense under the law of war or international criminal law 
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 RE 23a Defense filing (3 pages-not including attachments) 44 
 

Attachment 1—Convention on the Prevention 47  
  and Punishment of the Crime of Genocide, Articles 1  
  and 9 (2 pages)  
 
Attachment 2—Statute of the International Tribunal for 49   
  the Former Yugoslavia (1993), Article 4 (2 pages)  
 
Attachment 3—Statute of the International Tribunal for 51 
  Rwanda (1994), Article 2 (2 pages) 
 
Attachment 4—Cassese, “International Criminal Law,” 53 
  2003, p. 191 (2 pages) 

 
 RE 23b Prosecution filing (12 pages) 55 
 
 RE 23c Defense Reply (5 pages) 67 
 
 RE 23d Prosecution proposed findings (1 page) 72 
 
RE 24 Defense motion to dismiss Charge II because attempted murder of     76 
 Members of coalition forces does not violate the law of war and  

therefore is not triable by military commission 
 

 RE 24a Defense filing (3 pages) 76 
 
 RE 24b Prosecution filing (13 pages) 79 
 
 RE 24c Defense Reply (4 pages) 92 
 
 RE 24d Prosecution proposed findings (1 page) 96 
 
RE 25 Defense motion to dismiss Charge III because aiding the enemy      97 

 is not a valid offense as the accused no allegiance to the United 
 States or her allies 
 

 RE 25a Defense filing (4 pages-not including attachments) 97 
 

Attachment 1—Australian Crimes Act of 1914, Section 24 101  
  (3 pages)  
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Attachment 2—Australian Defense Force Discipline Act 1982, 104 
  Sections 15 and 16 (6 pages) 
 
Attachment 3—Australian Security Legislation Amendment 110 

(Terrorism) Act 2002, Schedule 1 (4 pages) 
 
Attachment 4—Senate Legal and Constitutional Legislation 114 
  Committee, "Estimates," 16 February 2004, Canberra, 
  Australia (3 pages) 
 
Attachment 5—Australian Crimes (Foreign Incursions and 117 

Recruitment) Act 1978, Sections 6-7 (5 pages) 
 
 RE 25b Prosecution filing (11 pages) 122 
 
 RE 25c Defense Reply (2 pages) 133 
 
 RE 25d Prosecution proposed findings (2 pages) 135 
 
RE 26 Defense motion to dismiss all charges because the Appointing      137 

 Authority excluding lower ranking military personnel from  
 the panel 
 

 RE 26a Defense filing (3 pages-not including attachments) 137 
 

Attachment 1—Memorandum from DoD General Counsel of 140  
  of 20 Dec 02 (2 pages) 
 
Attachment 2—Services nominations of commission 142 
  members (8 pages) 
 
Attachment 3—Letter from the Legal Advisor of 25 Jun 04 150 
  (3 pages) 
 
Attachment 4—Nine pages of nominated personnel (9 pages) 153 

  
 RE 26b Prosecution filing (5 pages) 162 
 
 RE 26c Defense Reply (2 pages) 167 
 
 RE 26d Prosecution power point slides used to argue the motion 169 
  (7 pages) 
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RE 27 Defense motion to exclude conduct from the charges preceding     176 

 start of international armed conflict in Afghanistan on 7 
 October 2001 
 

 RE 27a Defense filing (2 pages-not including attachments) 176 
 

Attachment 1—Geneva Convention for the Amelioration of   178  
  the Condition of the Wounded and Sick in the Armed  
  Forces in the Field, Article 2 (1 page) 

 
 RE 27b Prosecution filing (11 pages) 179 
 
 RE 27c Defense Reply (5 pages) 190 
 
RE 28 Defense motion to dismiss charges because the President lacks     195 

 authority under domestic or international law to conduct 
 commissions 
 

 RE 28a Defense filing (5 pages-not including attachments) 195 
 

Attachment 1—Neal K. Katyal and Lawrence H. Tribe,    200 
  Waging War, Deciding Guilt: Trying the Militarv  
  Tribunals (2002), page 1284 (2 pages) 
 
Attachment 2—International Covenant on Civil and 202 
  Political Rights, Article 14(1) (2 pages) 
 
Attachment 3—Protocol Additional to the Geneva  204 
  Conventions of 12 August 1949, and relating to the 
  Protection of Victims of International Armed Conflicts, 
  Article 75 (2 pages)  
 
Attachment 4—American Declaration on the Rights and  206 
  Duties of Man, Article XXVI (2 pages) 
 
Attachment 5—Coeme and Others v. Belgium, European 208  
  Court of Human Rights (2000), para. 98 (2 pages)   

 
 RE 28b Prosecution filing (12 pages) 210 
 
 RE 28c Defense Reply (3 pages) 222 
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RE 29 Defense motion to dismiss charges because the President limited     222 
 jurisdiction of commissions to non-citizens, which violates  
 equal protection of law 
 

 RE 29a Defense filing (8 pages-not including attachments) 222 
 

Attachment 1—Geneva Convention for the Amelioration    233 
  the Condition of the Wounded and the Sick in Armed 
  Forces in the Field, Article 49 (2 pages) 
 
Attachment 2—Jean S. Pictet (ed), Commentary - III Geneva  235 
  Convention Relative to the Treatment of Prisoners of War 
  (1960), p. 623 (2 pages) 
 
Attachment 3—International Covenant on Civil and Political 237 
  Rights, Articles 2 and 14 (3 pages) 
 
Attachment 4—David Glazier, Kangaroo Court or Competent 240 
  Tribunal? Judging the 21th Century Military Commission,  
  pages 2027 and 2030, Univ of Virginia (3 pages)  
 
Attachment 5—Legal Consequences of the Construction of  243 
  a Wall in the Occupied Palestinian Territory (Advisory 
  Opinion) [2004] International Court of Justice (3 pages) 

 
 RE 29b Prosecution filing (9 pages) 246 
 
 RE 29c Defense Reply (3 pages) 255 
 
RE 30 Defense motion to strike the word “terrorism” from Charge I     258 

 because terrorism is not an offense under the laws of war 
 

 RE 30a Defense filing (4 pages-not including attachments) 258 
 

Attachment 1—International Covenant on Civil and Political    262 
  Rights, Article 15 (2 pages) 
 
Attachment 2—Protocol Additional to the Geneva  264 
  Conventions of 12 August 1949, and relating to the  
  Protection of Victims ofInternationa1 Armed Conflicts, 
  Article 75 (3 pages) 
 
Attachment 3—Daryl A. Mundis, “Prosecuting International 267 
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  Terrorists,” Terrorism and International Law:  
  Challenges and Responses, pp. 85-95 (2003) (11 pages) 
 
Attachment 4—David Stoelting, “Military Commissions 278 
  and Terrorism,” 31 Denver Journal International 
  and Policy 427 (2003) (6 pages) 
 
Attachment 5—Rome Statute of the International Criminal 284 
  Court, Article 8 -War Crimes (5 pages) 
 
Attachment 6—U.S. State Department, “Patterns of Global 289 
  Terrorism” (2000) (2 pages) 

 
 RE 30b Prosecution filing (10 pages) 291 
 
 RE 30c Defense Reply (4 pages) 301 
 
 RE 30d Prosecution proposed findings (1 pages) 305 
 
RE 31 Defense motion to dismiss the charges because the Presiding      306 

 Officer should be more like a military judge and the rules of 
 evidence from courts-martial should be used 
 

 RE 31a Defense filing (8 pages-not including attachments) 306 
 

Attachment 1—United Nations Supplemental Rules of     314 
  Criminal Procedure for Military Commission of 
  the United Nations Command, Korea (1953) (7 pages) 

 
 RE 31b Prosecution filing (7 pages) 321 
 
RE 32 Defense objection to the structure and composition of the       328 

 commission 
 

 RE 32a Defense filing-includes same request made to Appointing 328 
 Authority, and Appointing Authority’s decision (7 pages) 

 
 RE 32b Prosecution filing (9 pages) 335 
 
RE 33 Defense request for a continuance until negotiations are completed    344 
 with the British Government  

 
 RE 33a Defense filing (4 pages) 344 
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 RE 33b Prosecution filing (3 pages) 348 
 
 RE 33c Presiding Officer denies request for continuance (1 page) 351 
 
RE 34 Defense request for a continuance until Professor Schmidt is     351 

 available to travel to Guantanamo (2 pages) 
 

 RE 34a Defense filing (2 pages-not including attachments) 351 
 

Attachment 1—Appointing Authority approval of Mr.      353 
  Schmitt of 19 July 2004 (1 page) 
 
Attachment 2—Request by Col Gunn to Appointing Authority 355 
  for Mr. Schmitt of 21 September 2004 (1 page) 
 
Attachment 3—Approval by the Appointing Authority of  357 
  5 October 2004 (1 page)  
 
Attachment 4—Email from Col Gunn to Dean of Marshall  358 
  Center of 15 October 2004 and reply from Dean to 
  Col Gunn of 20 October 2004 (2 pages) 

 
 RE 34b Prosecution filing (2 pages) 360 

 
 RE 34c Presiding Officer decision (1 page) 362 
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4TH VOLUME OF REVIEW EXHIBITS 
 
RE 35 Defense request that entire commission grant production of     1 

 Professor Bassiouni to provide testimony at Guantanamo 
 Professor Bassiouni’s affidavit is at RE 62 
 

 RE 35a Defense filing (3 pages) 1 
 

 RE 35b Prosecution filing (1 page) 4 
  

Attachment 1—CV of Mr. Bassiouni (2 pages)     5 
 

RE 36 Defense request that entire commission grant production of     7 
 Professor Schmidt to provide testimony at Guantanamo 
 [RE 40 Below has details] 
 

RE 37 Defense request that entire commission grant production of     8 
 Professor Cassese to provide testimony at Guantanamo 
 Professor Cassese’s affidavit is at RE 60 
 

 RE 37a Defense filing (4 pages) 8 
  

Attachment 1—CV of Professor Cassese (3 pages)     12 
 

 RE 37b Presiding Officer denies production of Professor Cassese  15 
  (1 page) 
 
 RE 37c Defense request that entire commission grant production of     16 

 Professor Paust to provide testimony at Guantanamo (2 pages) 
 

 RE 37d Presiding Officer denies production of Professor Paust 18 
  

Attachment 1—CV of Professor Paust (26 pages)     19 
 

RE 38 Defense request that entire commission grant production of     44 
 Professor McCormack to provide testimony at Guantanamo 
 RE 59 is Professor McCormack’s affidavit 
 

 RE 38a Defense filing (3 pages) 44 
  

Attachment 1—CV of Professor McCormack (14 pages)     47 
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 RE 38b Presiding Officer denies production of Professor   61 
  McCormack (1 page) 

 
RE 39 Defense request that entire commission grant production of     62 

 Professor Edwards to provide testimony at Guantanamo 
 Professor Edwards’ affidavit is RE 61   
 

 RE 39a Defense filing (4 pages) 62 
  

Attachment 1—CV of Professor Edwards (16 pages)     66 
 

 RE 39b Presiding Officer denies production of Professor   82 
  Edwards (1 page) 
 
RE 40 Defense request that entire commission grant production of     83 

 Professor Schmidt to provide testimony at Guantanamo 
 Professor Schmidt’s affidavit is RE 63 
 

 RE 40a Defense filing (4 pages) 83 
  

Attachment 1—CV of Professor Schmidt (2 pages)     87 
 

 RE 40b Government recommends denial of production of Professor   89 
  Schmidt (1 page) 
 
 RE 40c Presiding Officer recommends denial of production of   90 
  Professor Schmidt (1 page) 
 
RE 41 Interlocutory Question No. 1-Recommendation of Presiding Officer    91 

 that closed sessions be held without accused being present— 
 this would also permit sessions outside Guantanamo 
 

 RE 41a Presiding Officer request (1 page) 91 
  
 RE 41b Appointing Authority decision (1 page) 92 
  
RE 42 Defense counsel objects to Interlocutory Question No. 1 & 2-    93 

 closed sessions without full commission and closed sessions not  
 held at Guantanamo (2 pages) [same as RE 44] 
 

RE 43 Presiding Officer’s request styled as Interlocutory Question  95 
  No. 2—request to hold sessions outside Guantanamo and by  
  conference calls (1 page)  
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Attachment 1—CV of Professor Schmidt (1 page)     96 

 
RE 44 Defense counsel objects to Interlocutory Question No. 1 & 2-    97 

 closed sessions without full commission and closed sessions not  
 held at Guantanamo (2 pages) [same as RE 42] 
 

RE 45 Presiding Officer submits Interlocutory Question No. 3--Seeks    99 
  clarification of the process for deciding motions and the 
  procedure for forwarding interlocutory questions  
 
 RE 45a Presiding Officer request (2 pages) 99 
  
 RE 45b Appointing Authority decision (1 page) 101 
 
RE 46 Defense counsel input to Interlocutory Question No. 3--Objects    102 

 to Presiding Officer’s proposal to change the process for deciding 
motions and the procedure for forwarding interlocutory questions 

 (2 pages)  
 
RE 47 Presiding Officer submits Interlocutory Question No. 4--Seeks    104 
  clarification of when the Presiding Officer should provide  
  instruction to the commission members (4 pages) 
 
  Attachment 1—Appointing Authority decision (1 page) 108 
 
RE 48 Presiding Officer submits Interlocutory Question No. 5--Seeks    109 
  clarification of when alternate member must be replaced (4 pages) 
 
  Attachment 1—Appointing Authority decision (1 page) 113 
 
RE 49 Defense counsel’s comments on Interlocutory Question No. 5--    114 
  Defense objects to Presiding Officer’s proposal—also asserts   
  that changes to detriment of accused are impermissible ex post 
  facto changes (1 page) 
 
RE 50 Appointing Authority decisions on challenges for cause of Presiding  115 
  Officer and Commission members (28 pages) 
 
RE 51 Filings Inventory as of Nov 04 (12 pages)  143 
  
RE 52 Presiding Officer Memoranda (40 pages)  155 
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 1-1  Presiding Officers Memoranda  156 
 
 2-1  Appointment and Role of the Assistant to the Presiding Officers 157 
 
  3     Communications, Contact, and Problem Solving  160 
 
 4-2  Motions Practice 162 
 
 5 Spectators to Military Commissions  170 
 
 6-1 Requesting Conclusive Notice to be Taken 173 
 
 7 Access to Evidence and Notice Provisions  176 
 
 8 Trial Exhibits 179 
 
 9 Obtaining Protective Orders and Requests for Limited 185 
  Disclosure 
 
 10 Witness Requests, Requests to Depose a Witness, and  187 
  Alternatives to Live Testimony  
 
 11 In development: Qualifications of Translators/Interpreters  190 
  and Detecting Possible Errors of Incorrect Translation and 
  Interpretation during Commission Trials 
 
 12 Filings Inventory  191 
 
RE 53 Presiding Officer letter to counsel after request for clarification 195 
  of instruction to Appointing Authority was denied 
 
RE 54-A Defense motion to declare the Commission improperly constituted 196 
  because of absence of alternate member (4 pages) 
 
RE 55-A Defense motion to dismiss the charges because the government  200 
  has not respected the agreement with Australia (3 pages) 
 
RE 56  Exhibit Not Used 203 
 
RE 57  Chief Prosecutor details prosecutor for Hicks case (1 page) 204 
 
RE 58  The Conduct of Hostilities under the Law of International Conflict 205 
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  By Yoram Dinstein [cover, pages 28-30 & 233-237] (10 pages) 
 
RE 59  Affidavit of Professor McCormack (6 pages); The related request  215 
  is at RE 38 
  
RE 60  Affidavit of Professor Cassese (4 pages)—related request is at RE 37  221 
    
RE 61  Affidavit of Professor Edwards (53 pages); The related request is 225 
  at RE 39 
   
RE 62  Affidavit of Professor Bassiouni (13 pages); The related request is 278 
  at RE 62 
  
RE 63  Affidavit of Professor Schmidt (14 pages); The related request is 291 
  at RE 40. 
 
RE 64  Extract from Nazi Saboteur Commission Volume I (3 pages) 305 
 
RE 65  Updated Statute of the International Criminal Tribunal for the  308 
  Former Yugoslavia (2 pages) 
 
RE 66  Extract from Nurenburg Trial Commentary, page 225 (1 page) 310 
 
RE 67  Charter of the International Military Tribunal, Article 6 (1 page) 311 
 
RE 68  Security Council condemnation of terrorist attacks on United  312 
 
 Functions and Powers of General Assembly 324 
 
 Main Committees 325 
 
 Frequently asked questions 326 
 
RE 69  Extract of U.N. document on war crimes (4 pages)  331 
 
RE 70  William Winthrop, “Military Law and Precedent,” Vol. 2 (1896) 331 

 p. 836-37 (2 pages)  
 
RE 71  Defense request for trial date of 15 March 2005 (3 pages) 337 
 
RE 72  Stipulation of fact regarding accused’s Combatant Status Review 340 
  (1 page) 
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RE 73  Presiding Officer’s order on discovery (2 pages) 341 
 
RE 74  Defense proposed findings on removal of word, “terrorism” from 343 
  Charges (1 page) 
 
RE 75  Defense proposed findings on motion to dismiss Charge III 344 
  aiding the enemy (1 page) 
 
RE 76  Defense proposed findings on motion to dismiss Charge II 345 
  because the law of war does not recognize murder by  
  an unprivileged belligerent as an offense (1 page) 
 
RE 77  Defense proposed findings on motion to strike destruction of  346 

 property by an unprivileged belligerent 



UNITED STATES OF AMlZR:[CA 1 
1 DEFENSE MOTION - 
) THE ENTIRE COMMISSION 

v. ) TO GRANT PRODUCTION OF 
1 WITNESS DENIED IN D 23 
1 

DAVID HICKS 1 (Cherif Bassiouni) 
) 

- - 29 October 2004 

The Defense previously requested that name of witness be produced. The request was denied by the 
Presiding Officer under the ]provisions of Military Commission Order 1. section 5H. 

The Defense requests the Commission direct the production of the witness, and that the Commission 
consider the following previously made filings, and the attachments thereto, per the Filings Inventoly 
D23, in making its determination. 

a. Motion by the defense requesting Mr. Bassiouni. 
b. Decision uf the Presiding Officer denying the witness. 
c. The government response to D23, if any. 

By: -- 
M.D. MORI 
Major, U.S. Marine Corps 

Review Exhibit 3 5  
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NOTE. This request was reformaned by the Asststant solel to append all attachments and the denial 
of'the request by the Prose~:ution into one PLIP file d l 1 9  Oct 04 - -- - - 

UNITED STATES OF AMERICA 1 
) DEFENSE HEQUEST FOR 
1 WITNESS 

v. ) 
) (Professor Cherif Bassiouni) 
) 

DAVID M. HICKS ) 3 October 2004 

The Defense in the case of the UnitedStates v. DmidM Hicks requests the following witness for the 
01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense 
states: 

I. Witness information: 
Professor Cherif Bassiouni 
Professor of Law 
DePaul University, School of Law 
Office Phone: 3 12.362.8332 
cbassiou@.depauI.edu 

2. Need for translator: None 

2. Synopsis of testimony: It is anticipated the Mr. Bassiouni will testify as an expert in international 
criminal law, including but not limited to, the following: 

a. He will explain that the conspiracy charge listed in MC12 is not valid under international 
criminal law. 

b. He will explain the common law system and the civil law system, and the differences and 
similarities of same, used in various countries around the world. He will explain how the 
overwhelming majority of countries have rejected the use of conspiracy as a criminal offense. 

c. Hc will explain the theories of inchoate liability for offensesemployed by a majority of 
countries, i.e., attempt, aiding and abetting, or complicity. 

d. He will explain the use of "joint criminal enterprise" or "common criminal purpose" 
doctrines used to form the basis for liability for individuals when a crime is committed by more than 
one person. He will explain that, except for the crime of conspiracy to commit genocide, a key 
element needed to prosecute an individual under the above referenced theories, is that the crime must 
have been committed or attempted. 

3. Source of knowledge: I have spoken to him previously. 

4. Use of testimony: This witness will testify at the motion hearing scheduled to begin 1 Novemher 
2004. 

5 .  Reasonable availability of witness: Mr. Bassiouni says he is availablc and willing to come to 
GTMO for the hearing 

6. Alternative to live testimony: Stipulation of Fact 

Defense Motion D23 
Page 1 of 5 
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NOTE: 'This request was reformatted by the Assistant solel to append all attachments and the denial 
of rho request by the Prosecution into one PDF f i l e d 9  Oct 04 
7. Is the witnesses cumulative with other witnesses: No. 

8. Attachments: The CV for Mr. Bassiourli 

By: -- 
M.D. MOM 
Major, U.S. Marine Corps 

Defense Motion D23 
Page 2 of 5 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

1610 DEFENSE PENTAGON 
WASHINGTON, OC 20301-1 610 

October 14,2004 

MEMORANDUM FOR DETAILED DEFENSE COUNSEL ICO DAVlD MATTHEW HICKS 

SUBJECT: Witness Request for Chexif Bassiouni - U.S. v. Hicks 

1. On October 8,2004 the Defense Counsel in Y.S. v. Hicks requestad the above named witness 
be produced for live testimony at Guantanamo Bay, Cuba. The Defense request for Professor 
Bassiouni presents a generalized description of the subject matter the Defense wishes to explore 
with Professor Bassiouni: .the differences between the common law and civil law systems, 
'Yheories of inchoate liability for offenses employed by a majority of countries," etc. There is no 
explanation that details his testimony and how it relates tu the Accused. (Pamgraph 3). 

2. Presiding Officer's hdemorandum (POM) Number 10, dated October 4,2004, regarding 
witness requests provides: 

c. Paragraph 3 {Synopsis of witness' testimony}. What the requester 
believes the witness will say. Note: Unnecessary litigation often occurs 
because the synopsis is insufficiently detailed or is cryptic. A well-written 
synopsis is prepared as though the witness were speaking (first person), 
and demonshates both the testimony's relevance and that the witness has 
personal knowledge of the matter offered. 

3. The Defense Counsel's request indicates the general subject matter of the testimony but does 
not provide the information required by POM Number 10. In addition, there is no explanation as 
to why Professor Bassiouni's testimony is not cumulative with Professor Cassese's. As written, 
your request is denied. If the defense produces information in accordance with POM Number 
10, the Prosecution will reconsider the request at that time. 

4. The Prosecution further objects to the testimony of Prof. Bassiouni for the reasons set out in 
the document entitled: 'Trosecution Response to Defense W i m s  Requests of 8 October 2004 
and Motion to Exclude Attorney and Legal Commentator Opinion Testimony," served upon 
Defense on October 13,2004 and attached hereto. 

Prosecutor 
Office of Military Commissions 

Attachment: 
As stated 

Page 4 of 346 
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19 April 2004 

Curriculum Vitae 

M. CHERIF BASSIOUNI 

$ Distinguished Fkesearch Professor of Law, DePaul University (since 1964), and 
President, International Human Rights Law Institute (since 1990); President, 
lnternational Institute of Higher Studies in Criminal Sciences, Siracusa, Italy (since 
1988), Dean (1976-88); President, lnternational Association of Penal Law (since 1989), 
Secretary General (1 974-89); Non-resident Professor of Criminal Law, The University of 
Cairo (since 1996); Guest Scholar, Woodrow Wilson lnternational Center for Scholars, 
Washington, D.C. (1972); Visiting Professor of Law, N.Y.U. (1971); Fulbright-Hays 
Professor of International Criminal L.aw, The University of Freiburg, Germany (1970). A 
frequent lecturer at universities in the U.S. and abroad. 

$ Author of 24 and editor of 44 books on International Criminal Law, Comparative 
Criminal Law, Human Rights, and U.S. Criminal Law; and author of 217 articles 
published in law journals and books in the U.S. and other countries. These publications 
are in Arabic, English, French, Italian and Spanish. Some of them have been cited by the 
International Coun: of Justice, the International Criminal Tribunal for the Former 
Yugoslavia (ICTY), the lnternational Criminal Tribunal for Rwanda (ICTR), the United 
States Supreme Court, as well as by several United States Appellate and Federal District 
Courts, and also by several State Supreme Courts. 

$ United Nations positions: Commission on Human Rights' Independent Expert on 
Human Rights in Afghanistan (2004-present); Chairman of the Drafting Committee of 
the 1998 United Nations Diplomatic Conference on the Establishment of an International 
Criminal Court; Vice-chairman of the General Assembly's Preparatory Committee on 
the Establishment of an International Criminal Court (1996-98); Vice-Chairman of the 
General Assembly's Ad Hoc Committee on the Establishment of an lnternational 
Criminal Court (11995); Chairman of the United Nations Commission of Experts 
Established Pursuant to Security Council 780 (1992) to Investigate Violations of 
International Humanitarian Law in the Former Yugoslavia (1993), and the Commission's 
Special Rapporteur on Gathering and Analysis of the Facts (1992-93); Commission on 
Human Rights' Independent Expert on The Rights to Restitution, Compensation and 
Rehabilitation for Victims of Grave Violations of Human Rights and Fundamental 
Freedoms (1998-2000); Consultant to the Sixth and Seventh U.N. Congress on Crime 
Prevention (1980-.85:); Honorary Vice-President to the Fifth Congress on Crime 
Prevention (1975); C~onsultant to the Committee on Southern African, Commission of 
Human Right (1980-XI), prepared a Draft Statute for the Creation of an International 
Criminal Court to prosecute apartheid; Co-chairman of the Committee of Experts which 
prepared the U.N. ~Cot~vention on the Prevention and Suppression of Torture (1978). 

Defense Motion D23 
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$ Consultant to the U.S. Departments of State and Justice on projects relating to 
international traffic in drugs (1973) and international control of terrorism (1975 and 
1978-79), and as a consultant to the Department of State on the defense of the U.S. 
hostages in Iran (1979-80). 

$ Among the many distinctions and awards he received include: Nomination to the 
Nobel Peace Prize (19139); Special Award of the Council of Europe (1990); Defender of 
Democracy Award, Parliamentarians for Global Action (1998); and The Adlai Stevenson 
Award of the Unitecl Nations Association (1993). 

$ Honorary degre'es: Doctor of Law honoris causa (LL.D.), National University of 
Ireland, Galway (2001); Doctor of Law honoris causa, University of Niagara (1997); 
Doctor of Law honoris causa (Docteur d'Etat en Droit), University of Pau, France 
(1986); Doctor of Law honoris causa (Dottore in Giurisprudenza), University of Torino, 
Italy (1981). 

$ Medals: Order of Military Valor, Egypt (1956); Order of Merit, Italy (Rank of 
Commendatore) (19'76:); Order of Merit of the Republic, Italy (Rank of Grand Ufficiale) 
(1977); Order of S~:iences (First Class), Egypt (1984); Order of Merit of the Austrian 
Republic (Rank, Gr,%nd Cross) (1990); Order of Lincoln, USA (2001); Legion d'Honneur 
(Officier), France (2003); Cross of the Order of Merit, Federal Republic of Germany 
(Commander) (2003). 

$ Earned law degrees: LL.B. University of Cairo; J.D. Indiana University; LL.M. John 
Marshall Law School; S.J.D. George Washington University. Also studied law at Dijon 
University, France, and at the University of Geneva, Switzerland. 

$ Admitted to the practice of law in Illinois, Washington, D.C. and before the United 
States Supreme Court. Handled many cases of international dimensions; in particular, 
represented the government of Kuwait in its dispute concerning the nationalization of the 
Kuwait Oil Company. Also consulted with governments on important and major cases. 
Specialized in extradition and international cooperation cases, and handled over 100 such 
cases in the past 30 years. Coordinated major litigation involving multiple parties 
concerning internat.ional matters. Admitted to the practice of law in Egypt (Member, 
Egyptian Lawyers' Association). 

Defense Motion D23 
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UNITED STATES OF AMERICA 
) 
1 
) DEFENSE MOTION - 
) THE ENTIRE COMMISSION 

v. ) TO GRANT PRODUCTION OF 
1 WITNESS DENIED IN D 30 
1 

DAVID HICKS 1 (Michael Schmitt) 
1 

29 October 2004 

The Defense previously requested that name of witness be produced. The request was denied by the 
Presiding Officer under the provisions of Military Commission Order 1, section 5H. 

The Defense requests the Commission direct the production of the witness, and that the Commission 
consider the following previously made filings, and the attachments thereto, per the Filings Inventory 
D30, in making its determination. 

a. Motion by the defense refquesting Mr. Schmitt. 
b. Decision of the Presiding: Officer denying the witness. 
c. The government response tat D30, if any. 

By: -- 

M.D. MORI 
Major, U.S. Marine Corps 

36 
Review Exhibit - 
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UNITED STATES OF AMERICA 
1 
) 
) DEFENSE MOTION - 
) THE ENTIRE COMMISSION 

v. ) TO GRANT PRODUCTION OF 
) WITNESS DENIED IN D 25 

DAVID HICKS 
1 
) (Antonio Cassese) 
1 

- 29 October -- 2004 

The Defense previously requested that name of witness be produced. The request was denied by the 
Presiding Officer under the :provisions of Military Commission Order 1, section 5H. 

The Defense requests the Commission direct the production of the witness, and that the Commission 
consider the following previou!rly made filings, and the attachments thereto. per the Filings Inventory 
D25, in making its determination. 

a. Motion by the defense requesting Mr. Cassese. 
b. Decision of the Presiding Officer denying the witness. 
c. The government response to D25, if any. 

By: -- 

M.D. MOM 
Major, U.S. Marine Corps 

Review Exhibit 3 7  
Page I , I  
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- NOTE: The Detailed ~ e f e G  Counsel 
advises this witness request is a substitute 
for the one filed 8 Oct 04. APO. (D25) 

1 
UNITED STATES OF AMERICA ) 

1 DEFENSE REQUEST FOR 
1 WITNESS 

v. 1 
1 (Professor Antonio Cassese) 
1 

DAVID M. HICKS 1 8 October 2004 
1 (Updated 19 October 2004) 

(Supplemented 26 October 2004) 

The Defense in the case of the United Stares v. David M Hicks requests the following witness for the 
01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense 
states: 

1. Witness information: 
Professor Ailtonio Cassese 
Professor of'lnternational Law, Florence University 
Office Phone: -139 (055) - 682-1060 
cassesea@tin.it. 

2 .  Need for translator: N'onf: 

3. Synopsis of testimony: (Supplement) It is anticipated the Professor Cassese will testify as an 
expert in intemational law, including but not limited to, the following: 

Professor Cassese will testify that the conspiracy charge the government has leveled against 
Mr. Hicks does not state an offense under the law of armed conflict or any other intemational law. He 
will testify that conspiracy is (only a valid offense in international law in the context of the crime of 
genocide. 

Professor Cassese will1 further testify that the government's charge or theory of criminal 
liability based in alleged common criminal purpose between Mr. Hicks and a1 Qaida is only valid if 
Mr. Hicks participated in the actual offenses that were the subject of the criminal purpose. Professor 
Cassese will further testify that the charge of conspiracy contained in MCI No. 2, improperly attempts 
to merge the concepts of cmonspiracy and common criminal purpose, and that such a merger is not 
accepted in international criminal law. 

Professor Cassese ,will further testify regarding misuse by the government's citation of his 
opinion in the Tadic case regarding the definition of an armed conflict. He will explain that the cited 
section encompassed both the definition of an international armed conflict and internal armed conflict. 
Additionally, he will opine U.S. military operations around the world against al Qaida are not an 
international armed confli1:t under international law which will contradict the prosecution's position 
taken in several of its' motions. 

D25 (US v. Hicks) Defense Witness Request, Page 1 of 3 pages 
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The above is merely a synopsis of Professor Cassese's expected testimony. He may, of course, 
testify regarding other relevant issues during the course of direct examination. 

4. Source of knowledge: I hzve spoken to him previously. 

5. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1 
November 2004. 

6. Reasonable availability of witness: (Update portion) Since my initial request to the prosecution, 
Mr. Cassese has been named as Chairman for the International Commission of Enquiry into Genocide 
in Darfur. A s  this appointment. will require him to be preparing at the UN High Commissioner's office. 
Geneva, he will only be able to testify via VTC or telephone on 1 Nov. 

7. Alternative to live testimony: (Supplement) The defense believes that a stipulation of expected 
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate 
the commission on relevani; areas of law, some of which will include opinion. Further, a stipulation of 
expected testimony would take away the commission's opportunity to question this witness regarding 
complex issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and 
opinions the witness will testify about are in direct contravention of opinions the prosecution has cited 
in its responses to defense motions. Alternatives to testimony such as written opinions, briefs, 
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the 
complex concepts of LOA(3 and its application to Mr. Hicks' continued detention, trial by military 
commission for certain offenses, the implications of the existence of an armed conflict with a1 Qaida 
andlor the Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would 
deprive the comlnission of the: important opportunity to question Professor Cassese regarding the 
topics on which he would testify, and others topics in to which the commission desired to inquire. 

8. Is the witness cumulative with other witnesses: No. 

9. Attachments: I am waiting on his CV as he is currently away from his home on business. I will 
forward his full CV as soo~n as I receive it. (Updated portion) Professor Cassese's decisions from his 
time on the ICTY are cited as legal authority in the prosecution's responses to defense motions. 

Below is a brief review of Mr. Cassese's career. 
Since 1981, Professor Cassese has taught International Law at the University of Florence, however his professional 
academic career dates back to 1'372. A visiting professor at numerous universities including the Universities of 
Cambridge and Oxford, Profe:ssor Cassese has dedicated substantial energy to  the development of the United 
Nations International Criminal Tribunals for Rwanda and the Former Yugoslavia. 
Between 1993 and 2000, Professor Cassese fulfilled a judicial appointment with the International Criminal Tribunal 
for the Former Yugoslavia, a r~d  was the tribunal's President in 1993 and 1995 and acted as an Appellate lustice 
from 1997to 2000. 
Between 1984 and 1988, ProFes!;or Cassese was a member of the Italian delegation to the Council of Europe's 
Steering Committee for Human Rights, acting as the Committee's Chairman in 1987. During the late 1980, he was 
also a member, and subsequently President of the Council of Europe's Committee for the Prevention of Torture. 
Professor Cassese was also a member of the United Nations Sub-commission on the Prevention of Discrimination 
and Protection of Minorities in 1977, and Rapporteur for the "Study on the Impact of Foreign Economic Aid and 
Assistance on Respect for Human Rights in Chile from 1977 to 1988. 
Recognizing his life-long dedicat~on to international and human rights law, Professor Cassese was awarded the 
Man for Peace Award in 1995, t t ~ e  Robert G. Storey Award for Leadership in 1997, and numerous honorary 
doctorates. Found at www.icj.or~~/article.php3?id~article=17&id~rubrique=l3 

D25 (US v. Hicks) Defense Witness Request, Page 2 of 3 pages 
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By: -- 

M.D. MORI 
Major, U.S. Marine Corps 

D25 (US v. Hicks) Defense Witness Request, Page 3 of 3 pages 
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Professor Antonio1 C>assese 

E3orn Italy, 1937 

Education 

,4cademic Activities 

IyHD (Law), honoris causa, University of Geneva (2000) 
IyHD (Law), honoris causa, University of Paris X (1999) 
I'HD (Law), honoris causa, Erasmus University of Rotterdam (1998) 
Member of the lnstitut de droit Internationale 

IParis (College de France, Paris..l-Sorbonne, Paris II, Paris XIII) 
(Cambridge (Sir Hersch Lauterpacht Lectures) 
Oxford (Sir lsahia Berlin Lectures) 
~Groningen (B.V.A. Roling Lectures) 
Brussels and Louvain (Henri RoUn Lectures) 
New York (Columbia University) 
Boston (Harvard Law School) 
London (London School of EI:OI-lomics, Chorley Lecture) 

Research and Prizes 

Distinguished Global Fellow, New York University School of Law (2004) 

Winner of the 2002 lnternational Prize granted by the "Academie Universelle des Cultures" presided 
over by the Nobel Peace Prize Elie Wiesel "for exceptional contribution to  the protection of human 
rights in Europe and the Wo~rld" 

Holder of the lnternational Research Chair "Blaise Pascal" (University of Paris-Sorbonne), 2001-02 

Robert G. Storey Award for Leadership, South-Western Legal Foundation, Dallas, Texas (1997) 

Certificate of Merit, Americ:an Society of lnternational Law (1996) for the book "Self-determination of 
Peoples - A Legal Reappraisal" 

Co-founder and Co-editor, IIuropean Journal of lnternational Law (Oxford University Press) 
Founder and Editor-in-Chief, Journal of lnternational Criminal Justice (Oxford University Press) 

D25 (US v. Hicks) CV of Antonio Cassese, Page 1 of 3 
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F'rofessional Experience 

Chairman, UN lnternational Cornmission of Inquiry into Genocide in Darfur (Sudan) (appointed by the 
LJN Secretary Kofi Annan on '7 October 2004) 

Director (Ethics Project), a t.hrc?e-year project financed by the European Commission and managed by 
the European University Institute, for high-level training of national judges and prosecutors in 
international criminal Law, with particular reference to the lnternational Criminal Court (2003-06) 

Judge of the UN Internationiil Criminal Tribunal for the former Yugoslavia (1993-2000) 

President of the UN lnternational Criminal Tribunal for the former Yugoslavia (1993-1997) 

Member and President, Council of Europe Committee against Torture (1989-93) 

Member and Chairman, Council, of Europe Steering Committee on Human Rights (1984-88) 

Member of the Italian Delegation to the Geneva Diplomatic Conference on lnternational Humanitarian 
ILaw (1974-77) 

Member of the Italian Delegation to the UN General Assembly (1974, 1975, 1978) 

{Member of the Italian Delegation to the UN Commission on Human Rights (1972-75) 

Professor of lnternational Law, University of Florence (1975-present) 

Visiting Fellow, All Souls College, Oxford University (1979-80) 

Professor of Law, European University Institute (1987-93) 

Professor of lnternational Law, University of Pisa (1972-74) 

Private Practice 

Consultant, European Unior~ Parliament (2003) 
Consultant, Council of Europe (2001-02) 
Counsel, Chad, Libyan-Chacl dispute on the Aouzou Strip, brought before the lnternational Court of 
Justice (1989-93) 
Advisor and Counsel, Iran, IJS-Iran lnternational Claims Tribunal (1986-93) 
Consultant, Tunisia Government, Libyan-Tunisian dispute on the Continental Shelf, brought before the 
lnternational Court of Justisce (1979-81) 

D25 (US v. Hicks) CV of Antonio Cassese, Page 2 of 3 

Page 13 of 346



Principal Publications 

Violence and Law in the Moclern Age (Cambridge, Polity Press, 1986), trans. into French and Japanese 

1,nternational Law in a Divided 'World (Oxford, Oxford University Press, 1986), trans. French and ltalian 

lrerrorism, Politics and Law (Cambridge, Polity Press, 1989) 

tiurnan Rights in a Changing World (Cambridge, Polity Press, 1990), trans. Spanish and Indonesian 

The Tokyo Trial and Beyond (with B.V.A. Roling) (Cambridge, Polity Press, 1993), trans. Japanese 

!ielf-determination of Peoples - A Legal Reappraisal (Cambridge, Cambridge University Press, 1995) 

l'nhuman States - Imprisonmenl:, Detention and Torture in Europe Today (Cambridge, Polity Press, 
.I 996) 

i'nternational Law (Oxford University Press, 2001 ); second edition currently being printed 

 crimes internationaux et  jurisdictions internationals (editor with M. Delmas-Marty) (Paris, Presses 
Universitaires de France, 2002) 

.Juridictions nationals et crimes internationaux (editor with M. Delmas-Marty) (Paris, Presses 
Universitaires de France, 2CI02:) 

The Rome Statute of the lniternational Criminal Court: A Commentary, 3 vols. (editor in chief) 
(Oxford, Oxford University Press, 2002) 

International Criminal Law (Oxford University Press, 2003); currently being translated into Persian, 
Serbo-Croatian and Italian 

D25 (US v. Hicks) CV of Antonio Cassese, Page 3 of 3 
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~rom:-b 
Sent: Thursday, October 28.2004 1 :55 PM 
'To: 'Mori, Michael, MAJ, DoD OGC'; 

!Subiect: United States v. Hicks. Decision o f  the Prcsidinr! Officer. D25 " - -  
United States v. Hicks 

Decision of the Presiding Officer, D25 

The Presiding Officer has denied the request for production of Antonio Cassese as a witness. The 
Presiding Officer did not find that he is necessaly. See Military Commission Order 1, section 5H. 
Accordingly, this request has been moved from the active to the inactive section of the filings inventor/ in 
accordance with POM 12. See also paragraph 8. POM 12. 

By Direction of the Pre!iiding Officer 



-- 
NOTE: The Detailed ~ e f e l &  Counsel 
advises this witness request is a substitute 
for the one filed 8 Oct 04. ,\PO. (D24) 

UNITED STATES OF AMERICA 
) 
) 

DEFENSE REQUEST FOR 
) WITNESS 

v. 1 
1 (Professor Jordan Paust) 

DAVID M. HICKS 8 October 2004 
(Supplement 26 Oct 04) 

The Defense in the case of the United States v. David M. Hicks requests the following witness for the 
01 November 2004 motion lhearing at Guantanamo Bay and in support of this request the defense 
states: 

1. Witness information: 
Professor Jordan Paust 
Professor of Law, University of Houston Law Center 

Office Phone: 713-743-2177 
JPaust@CentraX.UH.edu 

2. Need for translator: None 

2. Synopsis of testimony: (Supplement) It is anticipated the Mr. Paust will testify as an expert in 
international law, including but not limited to, the following: Mr. Paust will testify that the jurisdiction 
of this military commission does not extend to Mr. Hicks because the United States is not involved in 
an armed conflict with a1 Qaida. He will further testify that this commission has been improperly 
appointed by a civilian who is not a military commander. He will furfher testify that the commission 
has no jurisdiction to try Mr. Hicks in Guantanamo Bay as it is too distant from the theater of war. He 
will further compare the jurisdiction of this commission with past commissions and explain that this 
military commission has no jurisdiction to try Mr. Hicks for the non-law of war "offenses" listed in 
MC12 because they are not set forth by statute, and thus are not "triable by military comn~ission 

3. Source of knowledge: I have spoken to him previously. 

4. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1 
November 2004. 

5.  Reasonable availabilit~i off witness: Mr. Paust has other commitments which will not allow him to 
travel to GTMO but he is willing to testify by phone. 

6. Alternative to live testimony: (Supplement) The defense believes that a stipulation of expected 
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate 
the commission on relevani. areas of law, some of which will include opinion. Further, a stipulation of 
expected testimony would 1;ake away the commission's opportunity to question this witness regarding 

Defense Motion US v. Hicks, D24, Page 1 of 2 
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complex issues of the LOA(3 and its implications for Mr. Hicks case. Moreover, some of the facts and 
opinions the witness will testify about are in direct contravention of opinions the prosecution has cited 
in its responses to defense motions. Alternatives to testimony such as written opinions, briefs, 
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the 
complex concepts of LOAC and its application to Mr. Hicks' continued detention, trial by military 
commission for certain offenses, the implications of the existence of an armed conflict with a1 Qaida 
and/or the Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would 
deprive the commission of the important opportunity to question Professor Paust regarding the topics 
on which he would testify, and others topics in to which the commission desired to inquire. 

7. Is the witness cumulati~ve with other witnesses: No 

8. Attachments: Mr. Paust's CV is attached. 

By: -- 

M.D. MORI 
Major, U.S. Marine Corps 

Defense Motion US v. Hicks, D24, Page 2 of 2 
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Message Page I o f  1 

~rom:(-i 
Sent: Thursday, October 28,2004 1.54 PM 

:Subject: United States v. Hicks, Decision of the Presiding Officer, D24 
United States v. Hicks 

Decision of the Presiding Officer, D24 

The Presiding Officer has denied the request for production of Jordan Paust as a witness. The Presid~ng 
Offtcer did not find mat he is necessary. See Military Commission Order 1, section SH. Accordingly, this 
request has been movod from the active to the inactive section of Ute filings inventory in accordance with 
POM 12. See also paragraph 8. POM 12. 

By Direction of the Presiding Officer 



CURRICULUM VITAE 

JORDAN J. PAUST Phone: (7 13) 743-21 77 
Fax: (71 3) 743-2238 
email: jpaust@central.uh.edu 

Education 

University of California at Los Angeles 
A.B. (1965) (History, Honors) 

U.C.L.A. Debate Team 

University of California at Los Angeles 
J.D. (1968) 

#I Torts 
# 1 Labor Collective Agreements 

University of Virgirda 
LL.M. (1972) 

Yale University 
J.S.D. Candidate 

--Ford Fc~undation Fellowship, in residence 1973-1 975 
BArticles Editor, 3 Yale Studies in World Public Order (1976-1977), 

now Yule Journal of International Law 

Teaching Positions 

Law Foundation Professor, University of Houston Law Center (1 996- ) 
Co-Director, International Law Institute (1997- ) 
Professor of Law (1979-1 996) 
Associate Professor of Law (1975-1978) 
(teaching,: International Law; International Criminal Law; Seminar: Foreign 
Affairs and the Constitution; Seminar: Human Rights; Seminar: Use of Force, 
Terrorism, Laws of War). UH Law Alumni Association Faculty Distinction 
Award (21003) 

Edward Ball Eminent Scholar University Chair in International Law, Florida State 
University College of Law (spring 1997) 

(taught: International Law, Human Rights) 

Fulbright Professor, University of Salzburg (Austria) 
Institut fur Volkerrecht und Auslandisches Offentliches Recht (1978-1979) 
(taught: faculty seminar in American Jurisprudence and International Law, 

<:V of Jordan Paust, attachment to D24 (US v. Hicks), Page 1 of 26 
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attended by international law and philosophy faculty fiom the Universities of 
Salzburg and Graz) 

Visiting Associate Professor, Indiana University School of Law (Bloomington) 
(1976-19'77) (taught: Human Rights, Jurisprudence, Property) 

Faculty, International & Comparative Law, United States Dep't of Army JAG 
School (Jan. 1969-Jan. 1973) (CPT, U.S. Army) 
50th Basic Cllass (1969) 

#I  International & Comparative Law; Commandant=s List 
Outstanding Educator of America Award (1972) 
technical adviser on Dep=t of Army films and materials upgrading law of war 

training 
Mobilizai.ion Designee (1973-1975) 

Publications 

Books 

J. Paust Ct A. Blaustein, War Crimes Jurisdiction and Due Process: A Case 
Study of Bangladesh (1974); extracts reprinted at The Military in American 
Society--Cases and Materials 6-17 to 6-21,6-46 (D. Zillman, A. Blaustein, E. 
Sherman: et al., eds., Matthew Bender 1978), and 11 Vanderbilt Journal of 
Transnational Law 1-38 (1978), cited in The Prosecutor v. Dusko Tadic, No. 
IT-94-1-T, International Tribunal for the Former Yugoslavia (1995) 
J.  Paust 8' A,. Blaustein, The Arab Oil Weapon (Oceana/Sijthoff 1977) 
editor, Chapter 6, The Law of Armed Conflict, in The Military in American 
Society--Cases and Materials 6-1 to 6-100 (Matthew Bender 1978) 
class materials for Constitutional Jurisprudence (photo-offset) 

J. Paust, lnternarional Law as Law of the United States (Carolina Academic 
Press, 2 ed. 2003) (1 ed. 1996) 

J .  Paust, M.C. Bassiouni, et al., International Criminal Lmv--Cases and Materials (Carolina 
Academic Press 1996); Teachers= Manual (1997); International Criminal 
LawBCa.res and Materials (2 ed. 2000); Documents Supplement (2000); 
Teachers = Manual (200 1 ) 

J. Paust, J .  Fitzpatrick, J. Van Dyke, International Law and Litigation in the 
U S .  (West (?roup, American Casebook Series 2000); Documents Supplement 
(West Group 2000); Teacherzs Manual (West Group 2000); Updates on 
Westlaw, TWEN 

J Paust, M.C. Bassiouni, et al., Human Rights Module: Crimes Against Humanity. Genocide, 
Other Crimes Against Human Rights, and War Crimes (Carolina Academic Press 200 1) (with 
Document!; Section) 

Articles, Book Chapters, and Essays 
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Legal Aspects ofthe My Lai Incident: A Response to Professor Rubin, 50 Oregon Law Review 
138-152 (1!?71), reprinted at 111 The Vietnam War and International Law 359-378 (ASIL 
1972) 
AAer My Lni: The Case for War Crime Jurisdiction Over Civilians in Federal District Courts, 
50 Texas Law Review 6-34 (1971), reprinted at 1V The Vietnam War andlnternational Law 
447-475 (ASIL 1976), cited in Kadic v. Karadzic, 70 F.3d 232, 243 (2d Cir. 1995) 
My Lai and Vietnam: Norms, Myths and Leader Responsibility, 57 Military Law Review 99- 
187 (1972), cited in United States v. Calley, 46 CMR 113 1, 1 I83 (1973); extract reprinted at 
The Milira~v in American Society--Cases andMaterials 6-42 to 6-44,6-70 to 6-73 (Matthew 
Bender 1978), iind Superior O~ders and Command Responsibility, in 111 International Criminal 
Law: Enforcement 73-88 (M.C. Bassiouni ed. 1987), and 1 International Criminal Law: 
Crimes 223-23'7 (M.C. Bassiouni ed., 2 ed. 1999) 
Law in a Guerrilla Conflict: Myths, Norms and Human Rights, 3 Israel Yearbook 011 Human 
Rights 39-77 (I 973) 
Human Rights, Human Relations and Overseas Command, 3 Army Lawyer 1-5 (Jan. 1973) 
letter, comrnand responsibility, 26 Naval War College Review 103-107 (Feb. 1973) 
The Nuclem 1)ecision in World War I1 -- Truman's Ending and Avoidance of War, 8 
lnternational Lawyer 160-190 (1974) 
An Approach to Decision with Regard to Terrorism; and Selected Terroristic Claims Arising 
from the Arab-Israeli Context, symposium, 7 Akron Law Review 397-421 (1974) 
Terrorism and !.he International Law of War, 64 Military Law Review 1-36 (1974), reprinted at 
14 Revue de Droit Penal Militaire et de Droit de la Guerre 13-49 (Brussels 1975) 
The Arab Clil Weapon: A Threat to International Peace, 68 American Journal of lnterna~ional 
Law 410-439 (1974) (with A. Blaustein), reprinted at Economic Coercion and the New 
International Economic Order 123-1 52 (R. Lillich ed. 1976), The Arab-Israeli Conflict 391 - 
420 (J. Moore ed. 1977), and The Arab Oil Weapon 67-96 (1977); extracts reprinted at 120 
Congressional Record, no. 10, at E392-E394 (Feb. 4, 1974), and 26127 Middle Easr 
Informatior1 Series 83-89 (spring/summer 1974) 
letter, Some Thoughts on APreliminary Thoughts@ on Terrorism, 68 American Journal of 
International Lmv 502-503 (1974) 
An Interna1:ional Structure for Implementation of the 1949 Geneva Conventions: Needs and 
Function Analysis, 1 Yale Studies in World Public Order 148-218 (1974) 
comment, 'Weapons Regulation, Military Necessity and Legal Standards: Are Contemporary 
Department of' Defense APracticesm Inconsistent with Legal Norms?, 4 Denver Journal of 
lnternation,al Law and Policy 229-235 (1974) 
paper and remarks, symposium, International Terrorism 53-62, 137-138, 142 (Canadian 
Council of International Law, Ottawa 1974) 
see misc. # 9 
A Survey of Possible Legal Responses to International Terrorism: Prevention, Punishment and 
Cooperative Action, 5 Georgia Journal of lnternational and Comparative Law 431-469 
(1975) 
Human Rights and theNinth Amendment: ANew Form of Guarantee, 60 CorneN Law Review 
231-267 (l975), cited in 573 F.2d 1268, 1279 (Temp. Em. Ct. App. 1978), reprinted at P. 
Murphy (ed.), The Bill of Rights and American Legal History chpt. VII (1990) (representing 
Athe best scholarship in the burgeoning Bill of Rights' literature@ throughout U.S. history) 
Constitutional Prohibitions of Cruel, Inhumane or Unnecessary Death, Injury or Suffering 
During  lay^ Enforcement Process, 2 Haslings Constitutional Law Quarterly 873-892 (1975) 
letter, The Arab Oil Weapon--A Mild Response to a ASkeptic,@ 69 American Journal of 
International Law 637-639 (1975) (with A. Blaustein), reprinted at Economic Coercion and 
the New hterrzational Economic Order 199-201 (R. Lillich ed. 1976) 
see misc. k' 11 
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see 1nir:c. # 12 
The Arab Oil Weapon--A Reply and Reaffirmation of Illegality, 15 Columbia Journal of 
Transnalk~nalLaw 57-73 (1976) (with A. Blaustein), reprinted at Economic Coercion andthe 
New International Economic Order 205-221 (R. Lillich ed. 1976), and The Arab Oil Weapon 
134-150 (1977) 
The Seizure and Recovery of the Mayaguez, 85 Yale Law Journal 774-806 (1976). extract 
reprint'ed at International Law and Worldorder 91 1-917 (R. Falk, B. Weston &A.  D'Amato 
eds., West Group 1980), cited in 509 F. Supp. 1024, 1028 n.4 (N.D. Cal. 1980) 
letter, Mayaguez, 86 Yale Law Journal207-213 (1976) 
commr:nt, International Law and Economic Coercion: AForce,@ the Oil Weapon and Effects 
Upon Pricing, 3 Yale Studies in World Public Order 213-227 (1976) 
Does 'four Police Force Use Illegal Weapons?--A Configurative Approach to Decision 
Integrs~ting: International and Domestic Law, 18 Harvard International Law Journal 19-54 
(1977), cited in 600 F.2d 52,55 n.3 (6th Cir. 1979) 
Responseto Terrorism: A Prologue to Decision Concerning Private Measures of Sanction, 12 
StanfordJournal ofinternationalStudies 79-130 (1977), jointly printed at Chapter 13, Legal 
Aspects oj~lnternational Terrorism 575-630 (A. Evans & J. Murphy eds., ASIL 1978) 
letter, human rights, 71 American Journal oflnternational Law 508-5 11 (1977) 
letter, Article 2(7), UN Charter, 71 American Journal ofinfernational Law 749-750 (1977) 
see misc. # 20 
Entebbe and Self-Help: The Israeli Response to Terrorism, 2 The Fletcher Forum 86-92 
(1978:l 
Dum-dum Bullets and A0bjective.a Scientific Research--The Need for a Configurative 
Approach to Decision, 18 Jurimetrics Journal 268-278 (1978) 
letter, Of !Secrets, Planes, and Property: A Scenario, 1 Houston Journal oflnternational Law 
51-53 (1978) 
Intern;~tional Law and Control of the Media: Terror, Repression and the Alternatives, 53 
Indiana Law Journal 621-677 (1978) 
letter, re: Viva Sabbatino, the Supreme Court and International Law, 18 Virginia Journal of 
internati6,naI Law 601-608 (1978) 
The Concept of Norm: A Consideration of the Jurisprudential Views of Hart, Kelsen and 
McDcsugal-Lasswell, 52 Temple Law Quarterly 9-50 (1979) 
comment, Oil Exploitation in Occupied Territory: Sharpening the Focus on Appropriate Legal 
Standards, 1 Houston Journal of International Law 147-1 52 (1979) 
comment, The Unconstitutional Detention of Mexican and Canadian Prisoners by the United 
States Government, 12 Vanderbilt Journal of Transnational Law 67-72 (1979) 
comment,, The Mexican Oil Spill: Jurisdiction, Immunity and Acts of State, 2 Houston Jozirnal 
of lnt~!rnational Law 239-253 (1979) 
Self-Determination: A Definitional Focus, in Self-Determination: National, Regional, and 
Globrrl Dimensions 3-18 (Y .  Alexander & R. Friedlander eds. 1980) 
The ~loncept of Norm: Toward a Bener Understanding of Content, Authority and 
Constitutional Choice, 53 Temple Law Quarterly 226-290 (1980) 
see misc. # 27 
see misc. # 3 1 
comment, More Revelations About Mayaguez (and its Secret Cargo), 4 Boston College 
Interrrath,nal and Comparative Law Review 63-76 (1981) 
Litigating Human Rights: A Commentary on the Comments, syn~posiun, 4 Houston Journal of 
International Law 81-100 (1981) 
Is th'e President Bound by the Supreme Law of the Land?--Foreign Affairs and National 
Security Reexamined, 9 Hastings Constitutional Law Quarterly 719-772 (1982), extract 
reprinted at International Law: A Contemporary Perspective 58-73 (R. Falk, F. Kratochwil, S. 
Mendllovitz eds. 1985) 
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Transnational F'reedom of Speech: Legal Aspects of the Helsinki Final Act, 45 Law & 
Contemporrrry Problems 53-70 (Duke University, 1982) 
Political Oppression in the Name of National Security: Authority, Participation, and the 
Necessity Within Democratic Limits Test, symposium, 9 Yale Journal of World Public Order 
178-192 (1982) 
see misc. # 35 
Federal Jurisdiction Over Extraterritorial Acts of Terrorism and Nonimmunity for Foreign 
Violators of 1nt.ernational Law Under the FSlA and the Act of State Doctrine, 23 Virginia 
Journal oflnternational Law 19 1-251 (1983), cited in 830 F.2d 42 1,425 (2d Cir. 1987) and 
681 F. Supp. 806,901,903 n.14 (D.D.C. 1988) 
Authority: From a Human Rights Perspective, 28 American Journal ofJurisprudence 64-78 
(1983) 
Controlling Prohibited Weapons and the Illegal Use of Permitted Weapons, symposium, 28 
McGiN Law Journal 608-627 (Canada 1983) 
The Human Riybt to Participate in Armed Revolution and Related Forms of Social Violence: 
Testing the Limits of Permissibility, symposium, 32 Emory Law Journal 545-581 (1983); 
extract reprinted at Human Rights in the WorldCommtmify: Issues and Action 323-328 (R. 
Claude & B .  Weston eds. 1989) 
see misc. # 40 
see misc. # 42 
see misc. # 43 
Human Dignity as a Constitutional Right: A Jurisprudentially Based Inquiry Into Criteria and 
Content, 27 HowardLaw Journal 145-225 (1984) 
comment, Terrorism and ATerrorism-Specific@ Statutes, 7 Terrorism: An Internafional 
Journal 23:)-239 (1984) 
see misc. # 45 
see misc. # 48 
see misc. # 49 
see misc. # 50 
Aggression Against Authority: The Crime of Oppression, Politicide, and Other Crimes Against 
Human Rights, symposium, 18 Case Western Reserve Journal oflnternational Law 283-306 
(1986) (with Draft Convention on the Prevention and Punishment of the Crime of Politicide) 
see misc. # 52 
see misc. # 54 
see misc. # 55 
see misc. # 56 
see misc. # 57 
see misc. # 58 ~ ~ ~ ~ 

Constitutional 1.irnitatiuns on Extraterritorial Federal Power: Persons, Propcrt). Due Proccs> 
and the Scirun: ofE~idcnce Abroad, in lnrernufronulCrimin~rl L a , .  ,I Grrrdd To i1.S. I'rac~rice 
and Procefiurt! 449-479 (V. Nanda & M.C. Bassiouni eds., P.L.I. 1987) 
The Presidsent .Is Bound By International Law, 8 1 American Journal of International Law 377- 
390 (1987) 
comment, 'Contragate and the Invalidity of Pardons for Violations of International Law, 10 
Housfon Journal of International Law 51-56 (1987), extract reprinted at The Los Angeles 
Daily Journal, May 28, 1988, at 4, col. 3 
see misc. f l  69 
see misc. k 70 
see misc. k: 71 
Rediscovering, the Relationship Between Congressional Power and International Law: 
Exception:; to the Last in Time Rule and the Primacy of Custom, 28 Virginia Jo~rrnal of 
Internatio~~al Law 393-449 (1988), excerpts reprinted at 40" Anniversary Perspective: 
... Excerpts from Articles ... that Chartered New Paths and Captured Historic Moments, 40 
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Virginla Journal oflnternational Law 849,925-928 (2000) 
Self-Executing Treaties, 82 American Journal oflnternational Law 760-783 (1988), cited in 
Comejo-Barreto v. Seifert, 218 F.3d 1004, 101 1 n.6 (9'h Cir. 2000), United States v. Noriega, 
808 F. Supp. 791,798 n.9 (S.D. Fla. 1992), mentioned in Weir v. Broadnax, 1990 U.S. Dist. 
Lexis 1157'25 (S.D.N.Y. 1990), extract reprinted at The International LegalSysfem 1092 (C .  
Oliver, et ol., eds., 4th ed. 1995) 
On Human Rights: The Use of Human Right Precepts in U.S. History and the Right to an 
Effective Remedy in Domestic Courts, 10 Michigan Journal of lnternational Law 543-652 
(1989) 
letter, Much a Narrow Approach@ Indeed, 29 Virginia Journal oflnternational Law 41 3-4 17 
(1989), extract reprinted at International Law Anthology 245 ( A .  D'Amato ed. 1994) 
Congress and Genocide: They're Not Going to Get Away With It, 11 Michigan Joirrnal of 
Infernafional Law 90-104 (1989), cited in Case Concerning Legality of Use of Force 
(Yugoslavia v. United States), 1999 I.C.J. - (Kreca, J., dissenting) 
Custornaqt International Law: Its Nature, Sources and Status as Law ofthe United States, 12 
Michii:an Journal oflnternafional Law 59-91 (1990) 
see misc. N76 
Rereading, the First Amendment in Light of Treaties Proscribing Incitement to Racial 
Discriinination or Hostility, symposium, 43 Rufgers Law Review 565-573 (1991) 
Suing Saddam: Private Remedies for War Crimes and Hostage-Taking, 3 1 Virginia Journal of 
Intern,~fional Law 351-379 (1991) 
see misc. if79 
The Reality of Jus Cogens, 7 Connecticut Journal aflnfernational Law 8 1-85 (199 I), extract 
reprinted at International Law Anthology 119 (A. D'Amato ed. 1994) 
The Other Side of Right: Private Duties Under Human Rights Law, 5 HarvardHuman Rights 
Journal 51-63 (1992), cited in Kadic v. Karadzic, 70 F.3d 232,239 (2d Cir. 1995) 
Corre:;pondence, 87 American Jo~irnal oflnternational Law 252-256 (1993) 
See misc. #92 
See misc. #95 
See misc. #97 
Corre!;pondence. 87 American Journal of lnlernational Law 592-594 (1993) 
Corre!;pondence, 88 American Journal ofInlernationa1 Law 88 (1994) 
See misc. #I06 
See misc. #I 07 
Corre:;pondence, 88 American Journal oflnfernational Law 7 15-717 (1994) 
Paquefe and the President: Rediscovering the Brief for the United States, 34 Virginia Journal 
oflnl~!rnafional Law 981-989 (1994) 
The Human Right to Die With Dignity: A Policy-Oriented Essay, 17 Human Righfs Quarterly 
463-487 (r1995) 
Declarations of War and the Peace Power, Chpt. XIV in Internafional Law as Law offhe 
UnitedStafes 439-468 (1996) 
See m.isc. #I 14 
See m~isc. #I 15 
Women and International Criminal Law Instruments and Processes, in 2 Women and 
Interrrational Human Rights Law 349-372 (Kelly D. Askin & Dorean M. Koenig eds., 2000) 
See misc. #I21 
Correspondence, 91 American Journal of lnlernational Law 90-92 (1997) 
Suing Karadzic, 10 Leiden Journal oflnternational Law 91-98 (1997) 
See misc. #I23 
AEqual Treaty Rights@ Llnder the Texas Open Forum Act, 60 Texas Bar Journal 214-220 
(March 1997) 
See misc. #I25 
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Race-Bascd Affirmative Action and International Law, 18 Michigan Journal of 
Internationai' Law 659-677 (1997) 
The Preparatory Committee=s ADefinition of Crimes@--War Crimes, 8 
Criminal Law Forum 43 1-444 (1997) 
The Human Rights to Food, Medicine and Medical Supplies, and Freedom 
from Arbitrary and Inhumane Detention and Controls in Sri Lanka, 31 
Vanderbilt Journal of Transnational Law 617-642 (1998) 
Customary International Law in the United States: Clean and Dirty Laundry, 
40 Germ~m Yearbook of International Law 78-1 16 (1998) 
Commenl:ar)~ on the Intersessional Report of the Preparatory Committee for an 
International Criminal Court: Crimes Within the Jurisdiction of the Court? 
Leader Itesponsibility and Superior Orders, in Observations on the 
Consolid~zted ICC Text Before the Final Session of the Preparatory Committee 
27-42 (Leila Sadat Wexler & M. Cherif Bassiouni eds. 1998) 
The Freeing ofNtakimtimana in the United States and Extradition to the ICTs, 
1 Yearbook ofInternationa1 Humanitarian Law 205-209 (1998) 
See misc. #I 30 
Breard and Treaty-Based Rights Under the Consular Convention, 92 American 
Journal cfInternationa1 I,aw 691-697 (1998) 
Non-Extraterritoriality of ASpecial Territorial Jurisdiction@ of the United 

States: Forgotten History and the Errors of Erdos, 24 Yale Journal of 
Internationcll L m  305-328 (1999), cited in United States v. Gatlin, 216 F.3d 
207, 214-214, 222 (2d Cir. 2000); United States v. bin Laden, et al., 92 F.  
Supp.2d 189,212-213,214 n.41 (S.D.N.Y. 2000); United States v. Corey, 232 
F.3d 1166, 11 89-91 (9" Ck. 2000) (McKeown, J., dissenting) 
Customary International Law and Human Rights Treaties Are Law of the 
United States, 20 Michigan Journal of International Law 301-336 (1999) 
See misc:. #I33 
See misc. #I45 
See misc. #I46 
The Reach of ICC Jurisdiction Over Non-Signatory Nationals, 33 Vanderbilt Journal of 
Transnational Law 1-15 (2000) 
Content zrnd Contours of Genocide, Crimes Against Humanity, and War Crimes, in 
lnternational Lmv in the Post-Cold War World: Essays in Memory of Li Haopei 289-306 (S. 
Yee & W. Tieya eds. 2000) 
Human Rights Purposes of the Violence Against Women Act and International Law=s 
Enhancement of Congressional Power, 22 Houston Journal of lnternational Law 209-221 
(2000) 
See misc. #I48 
See misc. #I49 
See misc. #I52 
Waves Within and Over the Law of the Sea: Traversing Caps, Ambiguities, and Priorities, in 2 
Liber Amlcorum Judge Shigeru Oda 1255-1270 (Ando, McWhinney & Wolfrum eds., Kluwer 
Law International 200 1) 
See misc. # 156 
See misc. # 157 
Antiterro~:ism Military Commissions: Courting Illegality, 23 Michigan Journal oflnlernalional 
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Book 

Law 1-29 (2001) 
Human Rights Responsibilities of Private Corporations, 35 Vanderbilt Journal of 
Transr.lationa1 Lmy 801-825 (2002), cited in Presbyterian Church of Sudan v. Talisman 
Energy, Inc., 244 F. Supp.2d 289,319 (S.D.N.Y. 2003) 
See misc. # 159 
chapter, Ir~ternational Legal Sanction Processes, in The Oxford Handbook of Legal Studies 
817-835 (Peter Crane & Mark Tushnet eds., Oxford University Press 2002) 
Antiterrorism Military Commissions: The Ad Hoc DOD Rules of Procedure, 23 Mjchigan 
Journrrl of International Law 677-694 (2002) 
There is No Need to Revise the Laws of War in Light of September 1 I", ASlL Presidential 
Task Force on Terrorism Series (2002), at http:/!www.asil.org/taskforce!paust.pdf 
Links Between Terrorism and Human Rights and Implications Concerning Responses to 
Terrorism, in Human Rights and Conflict (Julie Mertus & Jeff Helsing eds. 2003) 
The U S. as Occupying Power Over Portions of Iraq and Relevant Responsibilities Under the 
Laws of War, short version ASlL Insight (2003), available at 
http:!!irww.asil.oreiinsi~Is!insi&102.htm with a longer version available at 
bttp:l!~h?~w.nimi.orddocuments/occupation~l.doc; basis for discussion in Apeacebuilding 
under Occupation in Iraq: Key Challenges and Dilemmas,@ International Humanitarian Policy 
and Conflict Research, Harvard University, May 14-24,2003 
Judicial Power to Determine the Status and Rights of Persons Detained Without Trial, 44 
Harvardlnternational Law Journal503-532 (2003), cited in Hamdi v. Rumsfeld, 542 U.S. - 
(2004:l 
War and Enemy Status After 9/11: Attacks on the Laws of War, 28 Yale Jolrrnal of 
lnternational Law 325-335 (2003) 
See misc. # 175 
See misc. # 176 
See misc. # 177 
See misc. # 178 
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chair, panel, International Human Rights and Humanitarian Law After 

Bosnia, annual meeting of the International Law Association, New 
Yorlc, PJov. 1, 1996 
paper, AIt=s No Defense: Nullum Crimen, International Crime and the 
Gingerbread Man,@ Albany Law School, November 7, 1996, printed at 60 
Albrrny Law Review 657-679 (1997), extract reprinted at The International 
Crinninal Court, 13 Nouvelles Estudes Penales 275-288 (1997) and 25 Denver 
Journal of International Law and Policy 321-332 (1997) 
chair, panel, Effectuating International Criminal Law through International and 
Domestic Fora: Realities, Needs and Prospects, annual meeting of the 
Aml:ric;an Society of International Law, April 11, 1997, printed at 91 
Proceedings, American Society of International Law 259 (1 997) 
paper, ADomestic Influence of the International Court of Justice,@ University 
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of Denver College of Law, April 19, 1997, printed at 26 Denver Journal of 
International Law and Policy 787-805 (1999) 
organized special networking session on Affirmative Action, International Law 
and Law School Admissions, annual meeting of the Association of American 
Law Schools, Jan. 9,1998 
affidavit filed in United States v. Corey, Cr. No. 96-01019 DAE (D. Haw. 
1998) 
affidavit filed in United States v. Haywood, No. 97-945-CR-MOORE (S.D. 
Fla. 1998) 
moderator, 'Third Annual Houston Law Review Frankel Lecture panel on 
Obedience to International Law, April 9, 1998 
panel member, paper, AThe Permissibility of Affirmative Action in Higher 
Education Under Human Rights Law,@ CUNY School of Law, May 2,1998, 
printed t i t  3 New York City Law Review 91-103 (1998) 
revised the Am. Branch, I.L.A. Committee on a Permanent Intemational 
Criminal Court Draft Statute for the ICC sections on crimes, leader 
responsibility, and superior orders (May 1998), printed at 13 ter NouveNes 
Etudes Penrrles 4-24 (1998) 
prepared portions of plaintiffs=-respondents= brief in Dubai Petroleum 
Companji, et al. v. Kazi, el al., before the Texas Supreme Court (May 18, 
1998), artd argued before the Court, Sept. 10, 1998B8-0 decision reported at 12 
S.W.3d 71 (Tex. 2000) 
panel member and moderator, panels on International Humanitarian Law, 
Third Pall-Eiuropean Intemational Relations Conference and Meeting with the 
International Studies Association, Vienna, Austria, Sept. 18-19,1998; ACrimes 
Within the Limited Jurisdiction of the International Criminal Court,@ printed at 
Internationrzl Humanitarian Law: Origins and Prospects ( J .  Carey & R.J. 
Pritchard eds. 2002) 
speech, Human Rights Treaties in the US., UNA-USA United Nations Day 
celebrati,on, Oct. 24, 1998, Albuquerque, New Mexico 
speech, Use of the U.N. Charter, the Universal Declaration, and Human Rights 
Treaties as Law of the United States, UNA-USA and Southern Illinois 
University 1J.N. Day celebration, Nov. 2, 1998 
chair, panel, The 50th Anniversary of the Genocide Convention, annual 
meeting of the American Branch of the International Law Association, New 
York, Nov. 14, 1998 
United blations Consultative Expert Group meeting on International Norms and 
Standards Relating to Disability, U.C. Berkeley School of Law, Dec. 8-12, 
1998; Report of the Expert Group located at 
www.un.org/esa/socdev/disberkO.htm 
moderator, Coif Lecture and Conference on Legal Responses to International 
Terrorism, University of Houston, March 12, 1999 
speech, l[ncorporation of International Law, Cornell Law School, March 16, 
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1999 
panel. member, International Criminal Court: Views from Rome, annual 
meeting of the American Society of International Law, March 25, 1999, 
remarks in 93 Proceedings, American Society of International Law 73-74 
(1990) 
short essay, NATO=s Use of Force in Yugoslavia, 33 U.N. Law Reports no. 9, at 114-16 (J. 
Carey ed. May 1999), also at 2 Translex, Transnational Law Exchange, special supp. 2-3 (May 
1999) 
participant re: Report on Proposed Guiding Principles for Combating Impunity for International 
Crimes (1 999) 
participant in creation of Draft Provisions for an International Protocol on Rights of Persons 
With Disabilities, Human Rights Committee, AmericanBranch, International Law Association, 
June '1999~revised as Draft Convention on Rights of Persons With Disabilities, March, 2000 
speaker, laws of armed conflict, genocide, and Kosovo, American Red Cross, Austin, Texas, 
May 24, 1999 
panel member, United Nations International Meeting on the Convening of a Conference on 
Measurer; to Enforce the Geneva Conventions in the Occupied Palestinian Territoly, Cairo, 
Egypi:, June 14-15, 1999; paper nApplicahility of Geneva Law and Other Laws of Armed 
Conflict to Protection of Civilians in the West Bank, Gaza and East Jerusalem,@ exhacts 
printed in UN Press Release GA/PAL/806 (June 1999) and 33 U.N. Law Reports no. l I ,  at 
163-1 64 (1 July 1999) 

lectures and seminar, Protection of Civilians in Times of Armed Conflict, 27' Annual Session: 
The Law of Armed Conflict, Institute of International Public Law and International Relations, 
at Arilrtotle University, Thessaloniki, Greece, Sept. 13-17, 1999, to he printed in the Institute=s 
Thesaurus Acroasium (2000); speech on NATO and Intervention in Kosovo, at the U.S. 
Consulate, Thessaloniki, Greece, Sept. 16, 1999 
guest editorial, Questions Concerning the Final Report to the Prosecutor Regarding NATO 
Bomt~ings, 34 U.N. Law Reports no. 11, at 132-134 (1 July 2000) 
keynote speech, International Law as Law ofthe United States: Trends and Prospects, Japanese 
America11 Society for Legal Studies symposium, Sept. 17,2000, University of Tokyo, Japan, 
printed in Japanese at Journal of the Japanese American Society for Legal Sfudies 13-38 
(2001), reprinted in English at 2 Chinese Journal of International Law 61 5-646 (2002) 
speech, Problematic U.S. Sanctions Efforts in Response to Genocide, Crimes Against 
Humirnity, War Crimes, and Other Human Rights Violations, Sept. 18, 2000, Waseda 
University, Japan, printed at 3 (2000) Waseda Proceedings ofComparative Law 95-1 19 (2001) 
speech, Slept. 22,2000, Law Faculty Colloquium, University of Tokyo, Japan 
panel member, Economic and International Institutions, and discussion leader, AALS 
Work:shop on Human Rights, Washington, D.C., Oct. 28,2000 
paper, Universal Jurisdiction, Universal Responsibility, and Related Principles of International 
Law, Princeton Project on Universal Jurisdiction, Princeton University, Nov. 9-1 1, 2000, 
printed at (Princeton University Press 2001) 
key note speech, U.S. Dep=t of State sponsored conference with the IraqiNational Congress on 
Tran!iitional Justice and the Practical Application of Human Rights Advocacy in Iraq, London, 
England, March 23-24,2001 
panell member, The U.S. Lawyer-Statesman at Times of Crisis: Francis Lieher, and panel 
member, Universal Jurisdiction Under International Criminal Law: Trends and Prospects, 
annual meeting of the American Society of International Law, Washington, D.C., April 6-7, 
2001, first paper printed at 95 Proceedings, American Society oflnternational Law 112-1 15 
(2001) 
panel member, Transnational Corporations and Human Rights in Africa, A.B.A. Section of 
International Law and Practice meeting, Washington, D.C., April 27,2001 
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panel me~tber, Addressing Violations of International Law by Non-State Actors, annual 
meeting of the American Branch of the International Law Association, New York, Oct. 27, 
200 1 ;paper A'ianctions Against Non-State Actors for Violations of International Law,@ printed 
at 8 ILSA ~'ournal of International & Comparative Law 417-429 (2002) 
panel member, paper, AThe Right to Life in Human Rights Law and the Law of War,@ 
University of Saskatchewan College of Law, Nov. 3, 2001, printed at 65 Saskatchewan Law 
Review 41 1-4:!5 (2002) 
presenter, lvational Workshop for District Judges 11, sponsored by the Federal Judicial Center, 
San Diego., California, Dec. 3-5, 2001 
panel member, Use of Force in the Aftermath of September 1 I", Cornell Law School, Feb. 14, 
2002; paper AUse of Amed Force Against Terrorists in Afghanistan, Iraq, and Beyond,@ 
printed at 35 Cornell International Law Journal 533-557 (2002) 
panel member, Inside the International Criminal Court, University of Houston Law Center, Feb. 
22,2002 
panel member, The Definition of Aggression and the ICC, and moderator, panel on The Judicial 
Response 1.0 Terror, annual meeting ofthe American Society of International Law, Washington, 
D.C., March 15,2002, remarks printed at 96 Proceedings, American Society oflnternational 
Law 190-512,250 (2002) 
speech on antiterrorism military commissions, Penn State University Dickinson School of Law, 
March 28,2002 
prepared lvlemorandum Amicus Curiae of Law Professors in United States v. John Walker 
Lindh, 21:! F. Supp.2d 541 (E.D. Va. 2002) 
affidavit ti,led in Jane Doe I, Jane Doe 11, Petit, et al. v. Liu Qi, et a[., F. Supp.2d (N.D. Cal. 
2002) 
affidavit prepared in People of the State of California v. Romero Vasquez, Sup. Ct., Santa 
Barbara, July 2002 
participated in Amici brief, Habib v. Bush (No. 02-5284), decided with Odah v. United States, 
321 F.3d 1134 (D.C. Cir. 2003) 
lecture, Use of Militmy Force Against Iraq, Cofbrence D=Actualitb, University of Paris X, 
France, Nov. 12,2002 
panel member, Detention and Due Process Under International Law, Conference on Terrorism 
and the Military: International Legal Implications, Societe Internationale de Droit Militaire et 
de Droit de la Guerre, sponsored by the Netherlands Ministry of Defense, The Hague, 
Netherlands, Nov. 14-1 5,2002, paper printed at Terrorism and the Military: International Legal 
Implications 181-196 (W.P. Heere ed. 2003) 
co-speake:r, Civil Liberties: From Nuremberg to Houston, Holocaust Museum Houston, Nov. 
19,2002 
panel member, 9-11 and Its Aftermath, International Law Weekend West, at Loyola Law 
School, Los Angeles, Feb. 7,2003 
panel member, symposium on The Judiciary and the War on Terror, at Tulane University 
School of Law, Feb. 21,2003 
presenter., C1.E program ofthe Louisiana Trial Lawyers Association on 911 1: the War at Home, 
Civil Rights and Civil Liberties in the U.S. Post 911 1, at Loyolauniversity School of Law, Mar. 
21,2003 
panel member, Legal Responses to Terrorism: Security, Prosecution and Rights, annual meeting 
ofthe American Society of International Law, Apr. 3,2003, paper ADetention, Judicial Review 
of Detenltion, and Due Process During Prosecution, 97 Proceedings, American Society of 
International Law 13-18 (2003) 
prepared Memorandum Amicus Curiae of Law Professors in Padilla v. Rumsfeld, 
Second C;irc~lit Court of Appeals (July 2003) 
panel member, International Terrorism and International and European Criminal Law, Hague 
Joint Ca'nfetence on Contemporary Issues of International Law - 2003, The Hague, 
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Netherlands, Jul. 5, 2003; paper, AIntemational Law Concerning Domestic 
Prosecut.ions of a1 Qaeda Attacks,@ From Government to Governance 360-369 
(2003) 
panel inember, lnternational Conference on the UnitedNations and Taiwan, New York, N.Y., 
Sept. :5, 2003, paper, AU.N. Principles in Theory and Practice: Time for Taiwanese Self- 
Determination to Ripen into More Widely Recognized Statehood Status and Membership in the 
U.N.?,@ to be printed in a hook 
panel member, International Criminal Justice and Asia, Japanese Society of International Law 
International Symposium, Unity in Diversity: Asian Perspectives on International Law in the 
21" Century, Nagoya, Japan, Oct. 11-12,2003, paper, AU.S. Schizophrenia With Respect to 
Prosecution of Core lnternational Crimes,@ to be published in a book; updated version at 
Japanese Society of International Law Journal (2004) 
panel member, History of International Tribunals, ILSA Conference on lnternational Criminal 
Law: The Expansion of Individual Rights and Responsibilities for Human Rights Violations, 
Loyo1.a Law School, New Orleans, Oct. 18, 2003, paper, Aselective History of lnternational 
Tribunals and Efforts Prior to Nuremberg,@ printed in 10 ILSA Journal of International & 
Comparative Law 207-21 3 (2004) 
panel mernber, Civil Liberties and the War on Terrorism, Conference on International Justice, 
Wayne State University Law School, Oct. 27,2003, paper, AAfter 911 1, >No Neutral Ground= 
With Respect to Human Rights: Executive Claims and Actions of Special Concern and 
International Law Regarding the Disappearance of Detainees,@ to be printed in 50 Wayne Law 
Revielo (2,004) 
panel mernber, lnternational Law panel, Symposium: Do WeNeed aNew Legal Regime After 
Septembe:r I I*?, University of Notre Dame Law School, Dec. 5, 2003, paper APost 911 I 
Overreaction and Fallacies Regarding War and Defense, Guantanamo, the Status of Persons, 
Treatment, Judicial Review of Detention, and Due Process in Military Commissions,@ to be 
printed in 79 Notre Dame Law Review 1335-1364 (2004) 
panel member, panel on Contemporary Trends in lnternational Human Rights, and 
lmpleme~~tation of Human Rights Domestically, International Human Rights Roundtable, 
Taipei, Taiwan, Dec. 10.2003, and suggestions concerning the draft Human Rights Act andthe 
laws concerning Taiwan=s Human Rights Commission; meeting with President Chen Dec. 1 1, 
2003 
panel member, The New Architecture of International Law After Iraq, annual meeting of the 
Association of American Law Schools, Atlanta, Georgia, Ian. 4, 2004, paper AThe U.S. as 
Occupying Power Over Portions of Iraq and Special Responsibilities.@ printed in 27 Suffolk 
Tran~national Law Review 1 (2004) 
panel member, International Tort Litigation, International Law Section of the State Bar of 
Texas, Fr:b. 27, 2004 
moderator, Conference on Civil Litigation of lnternational Law Violations in U.S. Courts, 
University of Houston Law Center, Mar. 1,2004 
panel member, Non-State Actors and the Contemporary Legal Order, University of Michigan 
Law :Ichool, Mar. 20,2004, paper AThe Reality of Private Rights, Duties, and Participation in 
the International Legal Process@ to be printed in 25 Michigan Journal oflnternational Luw, 
(2004) 
helped prepare Brief of Amici Curiae International Law Professors in Hamdi v. Rumsfeld, 
Supreme Court of the United States, Feb. 23,2004 
prepared Brief ofAmici Curiae International Law Professors in Rumsfeld v. Padilla, Supreme 
Court of the United States, April 2004 
on-line essay AAbuse of Iraqi Detainees at Abu Ghraib: Will Prosecution and Cashiering of a 
Few Soldiers Comply with International Law?,@ available at 
~~ i s t . l aw .p i t t . edu / fonun /oaus t l  .uhu and reprinted on-line at www.nimi.ordcommenta~ 
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189. on-line essay AThe Common Plan to Violate the Geneva Conventions,@ available at 
h~:liiurist:.law.oitt.edulforumi~aust2.uhp 

190. panel member,, Terrorism as an International Crime, Conference on International Cooperation 
and Countwterrorism, Universita Degli Studi di Trento, Italy, May 27-28, 2004 

19 1. panel member., Militruy Commissions, Conference on International Law Challenges: Homeland 
Security and Combating Terrorism, U.S. Naval War College, June 24, 2004 

Other Activities 

Fulbright lectures, University of Leiden, the Netherlands, June 12-13, 1979 
Fulbright lectures, University of Florence, Italy, March 26-27, 1979 
Faculty Advisor, Houston Journal oflnternational Law (since its inception, 1978 - ) 
Board of Editors, on-line int':rnational Law Journal (2003- ) 
Board of Advisors, Austrian Journal of Public and International Law (1990 - ) 
U.S. Dep't of State Scholar-1)iplomat Seminars (1973 & 1975) 
National War College Conference on the Law of War (Dec. 1974) 
Judge, 1972, 1978, 1980, 1981, 1985 ASIL Regional Jessup International Moot Court; Memorial Judge, 1986 

ASIL Jessup Regional International Moot Court; Judge, 1996 ASlL Quarterfinals; Judge, 1998 ASIL 
rounds and Quarterfinals; Judge, 2001 ASIL Regional International Moot Court, final round; Judge, 
2001 ASIL World final round; Judge, 2002 ASIL Regional International Moot Court, fmal round; Judge, 
2003 ASIL Regional Ir~ternational Moot Court, final round; Judge, 2004 ASlL Regional International 
Moot Court, final round 

Research and writing for J.L. Paust & R. Upp, Business Law (West Publishing, 1st ed. 1969) (in4thed. 1984) 
Interviews: several local, national, and international television (including CNN, CNN Int=l), radio (including 

NPR), and newspaper interviews over the years 

Summer Teaching: 
University of Houslton (1978) (1980) (I 982) (1986) 
International Legal Studies, Salzburg, Austria (1979) 

Orher Teaching: 
International Legal Studies, Salzburg, Austria (1978) 

(short course on U.S. Contracts Law for European attorneys) 
guest lectures, UH Graduate School of Social Work (1994, 1995) 

Faculty Committees: 
Graduate Legal Studies (1995-1996, 1997- ), Chair (2001- 2003); Promotion and Tenure (2003 - ); 

Faculty Appointments (2001- ); Executive Committee (1998-2000); Library (2000-2001); 
Admissions (1996); Promotion & Tenure (1994-1995); Faculty Development (1993-1994); 
Educational Policies Committee (1994); Self-Study (1991-1992); Chair Subcommittee, 
Personnel (1990-1992):. First Year (1991-1993); Admissions (1987-1991); Graduate Studies 
(1987-1988); Leave Committee (1989-1990); Curriculum (1985-1986); Self-Study & Planning 
(1985-1986 & 1991-1 992); Personnel (1983-1985); Promotion & Tenure (1981-1983); 
previously: Curriculum; Chair, Library; Chair, Library-sub-committee on faculty teaching and 
research 

University Faculty Senate (1 994); University Limited Grants Committee (1993-1994); 
University Research Council (1983- 1986) 

Co-Director, Inl.ernationa1 Law lnstitute 

Member: 
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American Society of International Law 
Executive (President=s) Committee (1990-1991) 
Executive Council (1989-1992) 
Organizing Committee: Joint Conference ofthe ASIL and the Netherlands Society of 

International Law (1991) 
Annual Meeling Program Committee (1985-1 986, 1989) 

Proglann Chair (1988-1989) 
Human Rights Advocacy Interest Group (founding member, 1985- ) 
International Criminal Law Interest Group (founding member, 1992- ) 

Co-Chair (1992- ) 
Lieber Society on the Law of Amed Conflict 

Executive Committee (2004- ) 
Working Group on International Terrorism (1975-1977) 

American Branch, International Law Association 
Working Group on U.S. Ratification of Geneva Weapons Protocol (1980-1982) 
Working Group on U.S. Ratification of Geneva Protocols (1979-1980) 
Committee on Human Rights (1983- ) 
Committee on International Law in Domestic Courts (1992-1999) 
Committee on a Permanent International Criminal Court (1 996-1999) 
Committee on lnternational Terrorism (1983-1990) 
Committee on Armed Conflict (1978-1983) 

American Bar Asso(:iation, Section on International Law 
Committee on International Law and the Use of Force (1975-1978) 

Chair (1975-1978) 
Human Rights (Committee (1974) 
Task Force on Teaching International Criminal Law (1993-1994) 
Task Force on Proposed Protocols of Evidence and Procedure for Future War 

Crimes Tribunals (1 994- 1996) 
American Section, Association Internationale de Droit Penal 

Board of Director (1993- ) 
Association of American Law Schools 

Chair, Section on International Law (1991-1993) 
Chair-elect, Section on International Law (1 990) 
Secretary, S'ectxon on International Law (1989) 
executive committee, Section on International Law (1982-1985, 1987, 2001, 2003, 

2004) 
nominating committee, Section on International Law (1980) 

Center for Human Rights and Constitutional Law 
Legal Advisory Committee, South Africa Constitution 

Watch Commission ( 1991-1992) 
Human Rights Advocates, International, Board of Directors (1979- ) 
Human Rights Law G ~ o u p  

Co-Director, Houston Affiliate (1980-1984) 
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Independent Commission on Respect for International Law (1985-1988) 
Legal Scholars for Human Rights (Venice, Italy) 

Advisory Board 
Transnational Pub1isher.s Advisory Board for the International and Comparative Law Series 
(2000-) 
United Nations Associa~.ion-USA 

Board of Directc~rs, Houston Chapter (1978-1981) 
adviser on Houston Area Model U.N. I.C.J. program for high school students (since its 
inception, 1980-1995) and resource speaker most years 

International Arbitrat,or 

Panel Member, International Centers for Arbitration 
I.C.A. Certification Course for International Arbitrators (May-June 1993) 

Admitted to the Bar 

Supreme Court of California (1969) 
Federal District Court, Central District of California (1969) 
United States Court of Military Appeals (1969) 
United States Court of Appeals for the District of Columbia (1980) 
United States Count of Appeals for the Fifth Circuit (1998) 
United States Count of Appeals for the Seventh Circuit (2003) 
United States S~lpreme Court (1980) 
International Court of Justice (1994) (see misc. #104) 

Page 43 of 346



UNITED STATES OF ANIERICA 
) DEPENSE MOTION - 
) THE ENTIRE COMMISSION 

v. ) TO GRANT PRODUCTION OF 
1 WITNESS DENIED IN D 26 
) 

DAVID HICKS 1 (Tim McCormack) 
1 

29 October 2004 

The Defense previously requested that name of witness be produced. The request was denied by the 
Presiding Officer under the provisions of Military Commission Order 1, section 5H. 

The Defense requests the C:ommission direct the production of the witness, and that the Commission 
consider the following previously made filings, and the attachments thereto, per the Filings Inventory 
D26, in making its determination. 

a. Motion by the defense requesting Mr. McCormack. 
b. Decision of the Presiding Officer denying the witness. 
c. The government response to D26, if any. 

By: -- 

M.D. MORI 
Major, U.S. Marine Corps 

Review Exhibit 33 
Page I o t l  
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NOTE: The Detailed ~efc&e Counsel 
advises this witness request is a substitute 
for the one filed 8 Oct 04. AI'O. (D26) 

1 
UNITED STATES OF AMlERICA 

1 DEFENSE REQUEST FOR 
) WITNESS 

v. 1 
(Professor Tim McCormack) 

DAVID M. HICKS ) 8 October 2004 
1 (Supplement 26 Oct 04) 

The Defense in the case of the United States v. David M. Hick  requests the following witness for the 
01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense 
states: 

1 .  Witness information: 
Professor Tirm McCormack (Australian National) 
Australian Fled Cross Professor of International Humanitarian Law 
Faculty of L,aw, University of Melbourne 
Victoria 30 I0  
Australia 

Office Phone: 61-3-8344-6595 
Office Fax: 61 -3-8344-0054 
t.mccormackiii~unimeIb.edu.~ 

2. Need for translator: None 

3. Synopsis of testimony: (Supplement) It is anticipated the Mr. McCormack will testify as an expert 
in international humanitarian law (law of war), including but not limited to, the following: 

Mr. McCormack will testify that Charges 2 and 3 the government has filed against Mr. Hicks 
do not represent violations of the law of war or offenses triable by military commission, and therefore 
would be dismissed. He will testify that the U.S. is not involved in an international armed conflict with 
al Qaida, and that the LOPLC does not apply to military operations against al Qaida. He will explain 
that an international armecl conflict did not begin until 7 Oct 04 when the U.S. began military 
operations against the Taliban government and ended when the Karzi government took power. 

Specifically relating to Charge 2, he will explain that the law of war protects certain people 
from attack during an m e d  conflict and prohibit certain means and methods from being employed 
during an armed conflict. lde will describe what conditions must occur before a solider may be 
protected under the law of war such as when a solider is wounded or surrenders. He will testify that 
these principles invalidate the charge of murder by an unprivileged belligerent. 

He will testify that under U.S. and Australian law, Mr. Hicks had no duty of allegiance to the 
U.S., or any coalition partiner. He will testify that Mr. Hicks could not, therefore be guilty of "aiding 

D26 Motion (Hicks), Page 1 of 2 
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the enemy." He will further testify that Australian law imposed no duty of allegiance on Mr. Hicks 
during his time in Afghanistan as it relates to the armed conflict in Afghanistan. He will explain that 
Australia did have a similar offense to the UCMJ offense of aiding the enemy. Yet, the Australian law 
did not apply to Mr. Hicks. He: will describe the Australian crime of treason and describe how that 
offense was not violated by Mr. Hicks conduct. He will further testify that Mr. Hicks did not violate 
Australian law through his coriduct in Afghanistan. He will testify that the charge of aiding the enemy 
does not state an offense against Mr. Hicks because he did not have any allegiance to the United States. 

He will further testify that the charges against Mr. Hicks should be altered to reflect only 
conduct of Mr. Hicks during the international armed conflict between the U.S. and the former Taliban 
regime in Afghanistan. He will describe how an armed conflict is defined under the laws of war and 
when the laws of war becoine operable. In the case of the conflict in Afghanistan, he will relate that the 
laws of wars became operable on 7 October 2001. He will opine that the commission only has 
jurisdiction over events that took place between 7 October 2001 and the end of the international armed 
conflict. 

4. Source of knowledge: I have spoken to him previously. 

5. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1 
November 2004. 

6. Reasonable availability of witness: Mr. McCormack says he is available and willing to come to 
GTMO for the hearing 

8. Alternative to live testimony: (Supplement) The defense believes that a stipulation of expected 
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate 
the commission on relevant areas of law, some of which will include opinion. Further, a stipulation of 
expected testimony would take away the commission's opportunity to question this witness regarding 
complex issues of the LOPLC and its inlplications for Mr. Hicks case. Moreover, some of the facts and 
opinions the witness will testify about are in direct contravention of opinions the prosecution has cited 
in its responses to defense motions. Alternatives to testimony such as written opinions, briefs, 
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the 
complex concepts of LOAC and its application to Mr. Hicks' continued detention, trial by military 
commission for certain offen::es, the implications of the existence of an armed conflict with a1 Qaida 
and/or the Taliban regime and/or its remnants. Moreover, using such alternatives to testimony would 
deprive the commission of the important opportunity to question Mr. McCormack regarding the topics 
on which he would testify, and others topics in to which the commission desired to inquire. 

9. Is the witness cumulativt: with other witnesses: No. 

10. Attachments: CV ol'Professor Tim McCormack 

By: -- 

M.D. MORI 
Major, U.S. Marine Corps 

D26 Motion (Hicks), Page 2 of 2 
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CURRICULUM VITAE 

Timothy L.H. McComzack 

PERSONAL DETAILS: 

Full Name: Timothy Lloyd Heamden McCormack 

Current Appoinh~ents: Foundation Australian Red Cross Professor 
of International Humanitarian Law 
University of Melbourne Law School 

Foundation Director, Asia-Pacific Centre for 
Military Law 
University of Melbourne Law School 

Director of Studies, Graduate Program in 
Military Law and Graduate Program in 
International Law 
University of Melbourne Law School 

Amicus Curiae on International Law Matters 
to the Judges of Trial Chamber 111 of the 
International Criminal Tribunal for the 
Former Yugoslavia for the hial of Slobodan 
MiloSevit 

Contact Details: Faculty of Law 
Universi of Melbourne 
Vic. 301 2 
Australia 

Tel: +61-3-8344 6595 
Fax: +61-3-8344 0054 

ACADEMIC QUALIFICATIONS: 

Ph.D., Monash University, 1990. Title of thesis: 'Israel's Bombing of the Iraqi 
Nuclear Reactor and Self-Defence in International Law' 

LL.B. with Second Class (Upper Division) Honours, University of Tasmania, 
1982. 

CV of Tim McCormick as part of D26 (Hicks), Page 1 of 14 
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HONOURS and AWARDS: 

Mar 2003 University of Tasmania Foundation Distinguished 
Graduate Award for Outstanding Achievement Since 
Graduation; 

Nov 2001 Australian Red Cross Volunteer Medal for Outstandin 
Service to the Organisation as Chair of the Nationa 7 

Committee on Itlternational Humanitarian 
as National Vice President; 

Nov 1988 Inau ral Australian Recipient of the Golda Meir 
Post li" octoral Fellowship to the Hebrew University of 
Jerusalem; 

Aug 1980 University of Tasmania Half Blue in Athletics. 

ACADEMIC and PROFESSIONAL APPOINTMENTS: 

Sep 2003 - Jan 2004 Visitin Professor, The University of Tasmania Law H Schoo , Hobart, Tasmania; 

Feb 2003 Visiting Professor, University of Virginia Law School, 
Charlottesville, Virginia; 

Nov 2002 -present Amicus Curiae on International Law matters to Trial 
Chamber 111 of the International Criminal Tribunal for 
the Former Yugoslavia in the trial of Slobodan 
MiloSevit; 

Aug 2002 - prese:nt Senior Academic Fellow, Ridley College, The University 
of Melbourne; 

July 2002 - present International Advisor Board Member, Institute for 
International Law of 4; eace and Armed Conflict, Ruhr 
Universitat, Bochum, Germany; 

June 2002 -present International Advisory Board Member, CONCORD 
Centre, Law School, The College of Management 
Academic Studies, Rishon LeZion, Israel; 

July 2001 - present Foundation Director, Asia-Pacific Centre for Military 
Law, The University of Melbourne; 

Jun 2000 - present Director of Studies, Graduate Program in Military Law, 
The University of Melbourne; 

Nov 99 - Nov 02 Vice-President, Australian Red Cross; 

Jan 1999 - present Member, Australian Foreign Minister's National 
Consultative Group on a Verification Protocol for the 
Biological Weapons Convention; 
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Jan 1998 - present Member, Australian Foreign Minister's National 
Consultative Committee on Peace and Disarmament; 

Jan 1997 - Dec 11999 Associate Dean - Research, Faculty of Law, The 
University 

Jan 2002 - Dec :ZOO2 of Melbourne 

Aug 1996 - present Foundation Australian Red Cross Professor of 
International Humanitarian Law, The University of 
Melbourne; 

Jan 1995 - present Director of Studies, Graduate Program in International 
Law, The University of Melbourne; 

April 1994 - Nov 02 Chair, Australian Red Cross National Advisory 
Committee on International Humanitarian Law; 

Jan 1994 Visiting Scholar, Faculty of Law, The Hebrew University 
of Jerusalem; 

Ju11993 - Dec 11993 Visiting Scholar, Faculty of Law, Australian National 
University; 

Jan 1993 -July 1996 Senior Lecturer in Law, The University of Melbourne; 

Oct 1991 - Mar 1994 Member, Australian Red Cross Society National 
Committee on International Humanitarian Law; 

Jan 1991 - Dec '1992 Lecturer in Law, The University of Melbourne; 

Feb - Dec 1990 Lecturer m Law, The University of Tasmania; 

Dec 1989 -Jan 1990 Visiting Lecturer in Law, Monash University; 

Dec 1988 - Nov 1989 Golda Meir Postdoctoral Fellow in International Law, 
The Hebrew University of Jerusalem; 

Jan 1987 - Nov 1988 Tutor in Law, Monash University; 

Feb 1984 - Dec 1986 Ph.D. candidate, Monash University; 

Feb 1983 - Jan1984 Vice-Principal, Jane Franklin Hall, The University of 
Tasmania; 

Feb 1982 -Jan 1983 Resident Tutor in Law, Jane Franklin Hall, The University 
of Tasmania. 

PARTICIPATION in INTERGOVERNMENTAL CONFERENCES: 

June: Annual Plenary Meeting of the InterAction Council (supporting former 
Prime Minister Rt Hon Malcolm Fraser AC) hosted by former 
Chancellor Helmut Schmidt; 
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Dec: NGO member of Australian Government Dele ation to the Second 
Review Conference of the Certain Conventional eapons Convention, 
United hlations, Geneva; 

ti 
Jan: Inde endent Expert, ICRC Meeting of Governmental Experts on the 

' S I ~ ~ S  Project', Jogny-sur-Vevey, Switzerland; 

Nov: Member of Australian Red Cross Delegation to the XXVIIth 
International Red Cross Conference (4 year1 conference involving The 
International Committee of the Red Cross, l tates Parties to the Geneva 
Conventions, The International Federation of Red Cross and Red 
Crescent National Societies and The National Societies themselves), 
International Conference Centre, Geneva; 

May: Chair of Expert Working Group on International Humanitarian Law at 
the Inter-Governmental Centena Commemoration of the First Hague 
International Peace Conference o ?' 1899, The Peace Palace, The Hague; 

Oct: Member of the International Committee of the Red Cross Delegation to 
the Annual Pacific Islands Law Officers' Meeting, Travelodge Hotel, 
Canberra; 

June: Member of Australian Government Delegation to the Rome Diplomatic 
Conference for the Establishment of an International Criminal Court, 
Food and Agricultural Organisation, Rome; 

April: Member of Australian Red Cross Delegation to the Asia-Pacific 
Regional Seminar on the Draft Statute for an International Criminal 
Court (jointly or anised by the Australian Government, ICRC and 
Australian Red Eross), Department of Foreign Affairs and Trade, 
Canberra; 

Jan: Membeir of Australian Government Delegation to the First Interim 
Conference of States Parties to the Geneva Conventions, International 
Conference Centre, Geneva; 

Nov: Member of Australian Government Delegation to the 6th (Legal) 
Committee of the UN General Assembly for the discussion of the Draft 
Statute for an Intemational Criminal Court, UN, New York; 

Oct: Member of International Committee of the Red Cross Delegation to the 
Annual Pacific Islands Law Officers' Meeting, International Dateline 
Hotel, Nuku'Alofa; 
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Nov: Member of Australian Government Delegation to the 6th (Legal 
Committee of the UN General Assembly for the discussion of the Dra t 
Statute for an International Criminal Court, UN, New York; 

2 
May: Member of Australian Government Delegation to the First Conference 

of States Parties to the Chemical Weapons Convention, 
Congresl;ebouw, ?lie Hague; 

Nov: Member of' the Australian Government Delegation to the 4th Asia- 
Pacific :Regional Seminar on the Chemical Weapons Convention 
(or~anised iointlv bv the Indonesian Government, the Australian 
~oGt.rnr?eni a n  the Provisional Technical Secretariat of the 
Organisi~tion for the Prohibition of Chemical Weapons), Jakartd; 

May: Member of the Australian Government Delegation to the 31d Asia- 
Pacific Regional Seminar on the Chemical Weapons Convention 
or anised lointly by the Thai Government, the Australian Government 

an ( f the Provisional Technical Secretariat of the Organisation for the 
Prohibition of Chemical Weapons), Bangkok; 

Dec: Member of the Australian Government Delegation to the Inter- 
Governmental Seminar on National Implementation of the Chemical 
Weaports CIonvention, Congresgebouw, The Hague; 

April: Membei: of the Australian Government Delegation to the 2nd Asia- 
Pacific Regional Seminar on the Chemical Weapons Convention, 
Sydney; 

June: Member of the Australian Government Dele ation to the 1st Asia- 
Pacific Regional Seminar on the Chemical eapons Convention, 
Sydney. 

% 

PARTICIPATION IN EDITORIAL ADVISORY BOARDS: 

Co-editor in 'Chief (with Professor Christopher Greenwood), International 
Humanitarian Law Series, Kluwer Law International, The Hague; 

Member of Editorial Advisory Board, Yearbook of Intenzational Humanitarian 
Lalo, TMC Asser Instituut, The Hague; 

Member of Editorial Advisory Board, Melbourne Journal of International Law, 
Faculty of Law, The University of Melbourne; 

Member of Editorial Advisor Board, International Criminal Law Reviezil, 
Kluwer Law International, The Kague; 
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Member of Editorial Advisory Board, Journal of Conflict and Security Law, 
Oxford Univers~~ty Press, Oxford; 

Member of Editorial Adviso Board, Pacifica Review, Institute for Peace 
Research, La Trobe University, % elbourne. 

OTHER PROFESSIONAL AFFILIATIONS: 

Member, Australian and New Zealand Society of International Law 

Member, American Society of International Law 

PUBLICATIOPIS: 

Books (authored and edited): 

McCormack, T.L.H. and Saunders, C.A. (eds) A Remarkable Public Life: Essays 
in Honour of Sir Ninian Steplien, Melbourne University Press: Melbourne 
(forthcoming; 2005); 

McCormack, T.L.H., Tilbury, M. and A Century of War and 
Peace: Asia-Pacific Perspectives on the 1899 Hague Peace 
Conference, Kluwer Law International: pp. 292 + xiv; 

Durham, H. and McCormack, T.L.H. (eds) The Changing Face of ConJict and the 
E cacy of lnterizational Humnnitarian Lau~, Kluwer Law International: The 
F T  ague (1999) pp. 225 + xxvi; 

McCormack, T.L.H. and Simpson, G.J. (eds) The Law of War Crimes: National 
and international Approaches, Kluwer Law International: The Hague (1997) 
pp. 262 + xxvii; 

McCormack, T.L.H. Self-Defence in Irrternational Law: The Israeli Raid on the 
Iraqi Nzlclear Reactor, Magnes Press: Jerusalem with St. Martin's Press: 
New York (I 996) pp. 339 + viii. 

Chapters in Bo~oks: 

Howard, J. and McCormack T.L.H., 'Australia's Im lementation of the Rome B Statute' in h/[. du Plessis (ed), Commonuiealth Gui e to lnternational Crinrit~al 
Law, Commontvealth Secretariat: London (in press); 

McCormack, T.L.H. 'Use of Force' in S. Blay, R. Piotrowicz and B. Martin 
Tsamen i (eds) Public International Law: An Australian Perspective ( 2 ~ ~  ed.), 
Oxford bniversity Press: Oxford (in press); 

McCormack, T . H . ,  'The Importance of Effective Enforcement of 
International Humanitarian Law' in Liesbeth Ljinzaad, Johanna van 
Sambeek and Rahia Tahzib-Lie (eds), Making the Voice of Hunranity Heard: 
Essays on Elun~anitarian Assistance and International Humanitarian Law in 
Honour of HRH Princess Margriet of The Netherlands, Martinus Nijhoff 
Publishers: Leiden (2004) 319-338; 
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McCormack, T.L.H., 'Crimes Against Humanity' in Dominic McGoldrick, 
Peter Rowe and Eric DonneU (eds), The Permanent Intenzational Criminal 
Court: Legal und Policy Issues, Aart Publishing: Oxford (2004) 179-202; 

McCormack, T.L.H. 'Their Atrocities and Our Misdemeanours: The Reticence 
Of States to T Their Own Nationals for International Crimes' in Mark 
Lattimer and P?ilippe Sands (eds) Justice for Crimes Against Humanity, Hart 
Publishing: (lxford (2003), 107-42; 

McCorrnack, T.L.13, 'Re ly to Louise Arbour' in Cheryl Saunders and 
Katherine Le Roy (eds7, The Rule of Law, The Federation Press: Sydney 
(2003), 136-1412; 

McCormack, T.L.H., 'Australia's Legislation for the Implementation of the 
Rome Stahtte' in Matthias Neuner (ed), National kslslation Inca orating 
International ~Crirnes: Ap roaches of Cmil and Common Law ~ountries,Terliner 
Wissenschafts-Verlag: lferlin (2003) 65-82; 

Kelly, M.J. and McCormack, T.L.H., 'International and Regional Action with 
Re ard to Conflicts in Multicultural Societies' in R. Blindenbacher and A. 

fl KO er (eds) Federalism in a Chan ing World - Leamin From Each Other, 
McGill-Queen's University Press: hontreal(2003), 278-$07; 

McCormack, T.L.H. 'War Crimes' in Valerie Tomaselli and Sonja Matanovic 
eds.) World tat Risk: A Global Issues Sourcebook, CQ Press: Washington DC 
2002) 585-603; 

Mathews, R.J. and McCormack, T.L.H. 'The Relationship Between 
International Humanitarian Law and Arms Control' in Durham H. and 
McCormack, T.L.H. (eds) The Changing Face of Conflict and the Effrcacy of 
International Ht~iiranitarian Law, Kluwer Law International: The Hague 
(1999) 65-98; 

McCormack, T.L.1-I. 'Use of Force' in S. Bla~r, R. Piovowicz and B. Martin 
Tsamenyi (eds) Public International Low: n Australtan Perspective, Oxford 
University Press: Melbourne (1997) 238-270; 

Mathews, R.J. and McCormack, T.L.H. 'Australian Security, Weapons of Mass 
Destruction and International Law' in A. Bergin and S. Scott (eds) 
International Laro and Australlait Security, Australian Defence Studies Centre: 
Canberra (1997) 125-146; 

McCormack T.L.H. and Simpson, G.J. 'Achievin~ the Promise of Nuremberg: 
A New International Criminal Law Re 'me? in The Law of War Crimes: 
National ana I~zternational Approaches, uwer Law International: The 
Hague (1997) 229-254; 

8; 

McCormack, T.L.H. 'From Sun Tzu to the Sixth Committee: The Evolution of 
an International Criminal Law Regime' in McCormack and Sim son (eds) 
The Laru of War Crimes: National and International Approaches, uwer Law 
International: The Hague (1997) 31-64; 

KP 
McCormack, T.L.H. and Reicher H. 'International Le a1 Personali 2 2" in H: International hru: Cases and atenals, Law ook Co 
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McCormack, T.1L.H. 'The Use of Force' in H. Reicher (ed.) Australian 
International Lnrc~: Cases and Materials, Law Book Co.: Sydney (1995) 1028- 
1072; 

Mathews, R.J. and McCormack, 'T.L.H. 'Verification of the Chemical Weapons 
Convention: National Implementation Requirements' in J.B. Poole and R. 
Guthrie (eds), Ver$cation 1995: Arms Control, Peacekeeping and the 
Enoironment, Westview Press: Boulder (1995) 180-192. 

Articles in Refereed Journals: 

Kelly, M.J., McCormack, T.L.H., Muggleton, P. and Oswald, B.M. 'Legal 
Aspects of A.ustralia's Involvement in the Intemational Force for East 
Timor' (2001) 83 International Review of the Red Cross 101-140; 

McCormack, T.L.H., 'What's in an Emblem?: Humanitarian Assistance Under 
Any Other Banner Would be as Comforting' (2000) 1 Melbourne Journal of 
International Law 175-184; 

McCormack, T.L.H. and Robertson, S. 'Jurisdictional As ects of the Rome 
Statute for a. New International Criminal Court' (1 99) 23 Melbourne 
University Latv Review 635-667; 

8 
McCormack, T.L.H. and Simpson, G.J. 'Sirnulatin Multilateral Trea 

in the Teaching of the Law of International %rganisationsfl (199 ) 8 Legal 
Edrrcation Review 61-82; 

7 Making 

Doherty, K.L. and McCormack, T.L.H. 'Complementarity as a Catal st for 
Comprehensive Domestic Penal Le 'slation' (1999) 5 University of Ca Ifonna, 
Davis Journal of Internatio?znl Laro anF~olicy 147-180; 

Y 
Mathews, R.J. and McCormack, T.L.H. 'The Influence of Humanitarian 

Principles in the Negotiation of Arms Control Regimes' (1999) 81 
International Rez7iew of the Red Cross 331-352; 

McCormack, T.L.H. 'The 'Sandline Affair': Papua New Guinea Resorts to 
Mercenarism to End the Bou ainville Conflict' (1998) 1 Yearbook of 
International i3u1narzitarian Lalo 295-300; 

McCormack, T.L.1-I. 'From Solferino to Sarajevo: A Continuing Role for 
Intemational Humanitarian Law? (1997) 21 Melbourne Uniz~ersity Larcl 
Review 622-64:9; 

McCormack, T.L.H. 'Selective Reaction to Ahocity: War Crimes and the 
Developmeni: of International Criminal Law' (1997) 60 Albany Law Reviem 
681-732; 

McCormack, T.L.H. 'A Non-Liquet on Nuclear Weapons: The ICJ Avoids the 
Application of General Princi les of International Humanitarian Law' 
(1997) 316 International Review ofihe Red Cross 76-91; 

Mathews, R.J. and McCormack, T.L.H. 'The Resolution of Disputes Under the 
Chemical Weapons Convention (1995) 16 Contemporay Security Policy 396- 
420; 

McCormack, T.L.13. and Simpson, G.J. 'A New International Criminal Law 
Regime?: The Sixth omnuttee Debates The International Law 
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Commission'!; Draft Statute for an International Criminal Court' (1995) 
XLII Netherlarrds Internatiortal Law Rezliew 177-206; 

Mathews, R.J. and McCormack, T.L.H. 'Entry into Force of the Chemical 
Weapons Cor~vention: National Requirements and Prospective Timetable' 
(1995) 26 Security Dialogue 93-107; 

McCormack, T.L.H. and Simpson. G.J. 'The International Law Commission's 
Draft Code of Crimes Against the Peace and Security of Mankind: An 
Appraisal of the Substantive Provisions' (1994) 5 Criminal Law Forum 1-55; 

Letts, M., Mathews R.J., McCormack T.L.H. and Moraitis, C. 'The Conclusion 
of the Chemical Wea ons Convention: An Australian Perspective' (1993) 
14 Arms Control :311-3l2; 

McCormack, T.:L.EI. 'Some Australian Contributions to Chemical Weapons 
Non-Prolifera~tion and Disarmament' (1992) 14 Australian Yearbook of 
lnternational lnul157-178; 

McCormack, T.L.H. 'Anticipatory Self-Defence in the Legislative History of 
the U.N. Chartel.' (1991) 25 Israel Laru Reviem 1-42; 

McCormack, T.l,.H. 'H.V. Evatt at San Francisco: A Lasting Contribution to 
International Law' (1990-91) 13 Australian Yearbook of lnternational Law 92- 
105; 

McCormack, T.L.H. 'International Law and the Use of Chemical Wea ons in 
the Gulf War' (1990-91) 21 Cnlijornia Western International Law ~ournafl-30. 

Book Reviews in  Refereed Journals: 

Cassese A,, Gaeta P. and Jones J.R.W.D. (eds), The Rome Statute of the 
International Criminal Court: A Commentary', (2003)4 Melbourne journal of 
International lmu~341-345; 

Sassbli, M. and Bouvier, A. 'How Does Law Protect in War?: Cases, 
Documents and Teaching Materials on Contemporary Practice in 
International Humanitarian Law', (2002)L Netherlands International Laru 
Review 291.294; 

Meron, T. 'War Crimes Law Comes of Age', (2000)XLVII Netherlands 
International Laup Review 97-100; 

Weiss, T.G. (ed) 'The United Nations and Civil Wars' (1999)ll Pacifica Reoiew 
329-332; 

Dinstein, Y. and. Tabory, M. (eds) 'War Crimes in International Law', (1998)18 
Australian Yerzrbook of International Laul107-110; 

White, N.G. 'The Law of lntemational Organisations', (1998)347 The Round 
Table: The Commonwealth lournal of lnternational Afiairs 383-384; 

Bassiouni, M.C. and Manikas, P. (eds.) 'The Law of the International Criminal 
Tribunal for the Former Yugoslavia', (1998) XLV Netherlands lnternational 
Law Reviem 435-439; 
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Bassiouni, M. C. 'Crimes Against Humanity in International Law', (1996)17 
Australian Yearbook of lnternational Law 266-269; 

Woodliffe, J. 'The Peacetime Use of Foreign Military Installations under 
Modem International Law', (1994)15 Australian Yearbook of lntemational Lani 
321-323; 

Lapidoth, R. and Hirsch, M. (eds.) 'The Arab-Israeli Conflict and its 
Resolution: Selected Documents', (1992)14 Australian Yearbook of 
International Law 316-318; 

Janis, M.W. (e'd.) 'The Influence of Religion on the Development of 
International Law', (1993)21 International Iournal of Legal Information 86-89; 

Bustelo, M.R. and Alston, P. (eds) 'Whose New World Order: What Role for 
the United Nations?, (1988/89)12 Australian Yearbook of lntenzational Laui 
303-306; 

Cassese, A. 'Human Ri hts in a Changing World', (1992)18 Melbourne 
University Lao!~ Xevieu, 483-494; 

Me rowitz, E. 'Replation of Nuclear Weapons: The Relevance of 
Lternational Law, (1991)19 International Journal of Legal lttfomzation 147- 
149; 

Butler, W.E. e d )  'The Non-Use of Force in International Law', (1991)18 I .  Internationa Iournal ofLegal information 225-228. 

Other Contributions to Refereed Journals: 

McCormack, T.I,.H. 'Auskalia' in 'Correspondents' Reports', (2000)3 Yearbook 
of 1tttemationa:l Humanitarian Law 414-419; 

McCormack, T.L.I-I. 'Solomon Islands' in 'Correspondents' Reports', (2000)3 
Yearbook of lnterrzational Humanitarian h7u 577-578; 

McCormack, T.I,.M. 'Australia' in 'Correspondents' Reports', (1999)2 Yearbook 
oflntemationrrl Humanitarian Laui 329-331; 

McCormack, T.L.H. 'New Zealand' in 'Correspondents' Reports', (1999)2 
Yearbook of lnternational Humanitarian Laui 393-394; 

McCormack, T.L.H. 'Australia' in 'Correspondents' Reports', (1998)l Yearbook 
of lntemational Humanitarian Law 407-408; 

McCormack, T.L.:H. 'Papua New Guinea' in 'Corres ondents' Reports', 
(1998)l Yearbook of lntrrnational Humanitarian Law 488-4k. 

Consultancy Rr:ports: 

McCormack, T.L.H., Prosecrrtor v. Slobodan MiloSeviC, 'Amicus Curiae 
Submissions on Self-Defence as it Arises in the Bosnia-Herzegovina Part of 
the Case as S~tipulated in the Order of the Chamber to the Amicus of 23 July 
2003', Case No. IT-02-54-T, 01 March 2004, pp. 1-28; 
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McCormack, T.L.H., Prosecutor u. Slobodan MiloSeuiC, 'Amicus Curiae 
Submissions on Self-Defence as it Arises in the Croatia Part of the Case as 
Stipulated in the Order of the Chamber to the Amicus of 23 July 2003', Case 
No. IT-02-54-T, 1:L February 2004, pp. 1-33; 

McCormack, T.L.H., 'Duress as a Defence to the Per etration of a War Crime 
or Crime A ahst  Humanity', Clothier An erson and Associates, 
Melbourne, FEI % nlary 2004, pp. 1-15; 

'7 
McCormack, T.L.H., Prosecutor u. Slobodan Milolevit, 'Amicus Curiae 

Submissions cm Self-Defence as it Arises in the Kosovo Part of the Case as 
Stipulated in Part (a) of the Order of the Chamber to the Amicus of 11 
December 2002', Case No. IT-02-54-T, 30 October 2003, pp. 1-36; 

McCormack, T.L.1-I., Prosecutor u. Slobodan Miloleuii, 'Amicus Curiae 
Observations Proprio Motu on Relevant Issues of International Law', Case 
No. IT-02-54-1: 21 July 2003, pp. 1-4; 

McCormack, T.L.H., Prosecutor v. Slobodan MiloSeuit, 'Amicus Curiae 
Submissions on the Law of Self-Defence as Sti ulated in Parts (b) and (c) of 

02-54-T, 14 July ;!003, pp. 1-49; 
g the Order of the Chamber to the Amicus of 11 ecember 2002', Case No. IT- 

McCormack, T.I,.H. 'International Law Aspects in Extradition Proceedings 
Against Konrads Kalejs', Expert lnion for the Commonwealth Director 
of Public Prosecutions, Melbourne, %'  arch 2001, pp. 1-8; 

McCormack, T.L.H. 'War Crimes in Internal Armed Conflicts and Elements of 
a Crime Against Humani ', Department of Immigration and Multicultural 
Affairs, Canb,erra, Novem 'i: er 1999, pp. 1-16; 

McCormack, T.I,.H. 'Complicity in, or Aiding and Abetting, War Crimes or 
Crimes A aulst Humanity', Erskine, Rodan and Associates, Melbourne, 
March 199%, pp. 1-15; 

McCormack, T.I,.H. 'National Im lementation of International Humanitarian 
Law Instruments in South Pac&c Island States', International Committee of 
the Red C~OS!~, Geneva, February 1998, pp. 1-20; 

McCormack, T.I,.H. 'NPT, SPNFZ and CWC: Facilitating Action by Vanuatu', 
Department of F'oreign Affairs and Trade, Canberra, April 1995, pp. 1-12; 

McCormack, T.L.1-I. 'Chemical Weapons Re 'onal Initiative Visit to South 
Pacific Capitals', Department of Foreign faxs and Trade, Canberra, June 
1994, pp. 1-18; 

2.  
Mathews R.J. and McCormack T.L.H. 'Illustrative Model Legislation for the 

Implementation of the Chemical Weapons Convention Into Domestic Law: 
Text and Explanatory Memorandum, Department of Foreign Affairs and 
Trade, Canberra, September 1993, ~ p .  1-36 (subsequently tabled at the 
Preparatory Commission for the C emcal Wea ons Convention in The 
Hague as a Working Paper: Doc. No. P C - I V ~ ~ / W P . ~ O ,  23 September 
1993); 

McCormack, T.L.H. and Simpson G.J. 'The Draft Code of Crimes Against the 
Peace and Security of Mankind: An Analysis of the Relationship Between 
the Draft Code's Specific Crimes and Existing International Law', Legal 
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Office, Deparlhnent of Foreign Affairs and Trade, Canberra, November 
1992, pp. 1-41; 

McCormack, T.L.H. 'Towards a Chemical Weapons Convention: Australian 
Perspectives o'n the Outstanding Issues to Implementation', Department of 
Foreign Affairs and Trade, Canberra, November 1991, pp. 1-96. 

Unrefereed Publlished Conference Proceedings: 

Kell , M J and JvlcCormack, T.L.H. 'International and Re ional Action With 
Kegaid to Conflicts in Multicultural Societies', ~eder j i sm  in a Changing 
World: Learnin From Each Other, Conference Reader for the International 
Conference on % ederalism, St Gallen, 27-30 August 2002,363 - 406; 

McCormack, T.L..H. 'An Introduction to Treaties: What They Are and Where 
to Find Them', (1996)4 Australian La~ii Librarian 265-278; 

McCormack, T.I;.H. 'National Implementing Legislation for the Chemical 
Weapons Convention' Proceedings of the Regional Seminar on National 
lmplementatioiz of the Chemical Weapons Convention, Jakarta, 28-30 November 
1994, Provisional Technical Secretariat of the Organisation for the 
Prohibition of Chemical Weapons Occasional Paper No. 9,95-104; 

Mathews, R.J. and McCormack, T.L.H., 'Disputes Between the Inspected State 
Party and the Inspection 'Team' Hague Academy o International Law 
Colloquium 011 the Chen~ical Weapons Convention, e Hague, 24-26 
November 1994,509-535; 

4h 

McCormack, T.1-.H. 'New Standards in the Monitoring of Multilateral Arms 
Control and Disarmament Treaties', Proceedings of the Second Annual 
Meeting of the .Australian and Neui Zealand Society of International Law, 
A.N.U., Canberra, 27-29 May 1994,18-25; 

McCormack, T.L.H. 'National Implementing Legislation for the Chemical 
Weapons Convention', Proceedzngs of the Regional Seminar on National 
Implementation o the Chemical Weapons Convention, Ban kok, 9-10 May 1994, i . 
Chemical Weapons Occasional Paper No. 4,123-135; 

B Provisional Tec mica1 Secretariat of the Organisation or the Prohibition of 

McCormack, T.I,.H. 'The Australian A roach to National Implementation of 
PP the Chemical Weapons Convention, Proceedin s of the 88th Annual Meeting 

233-238; 
8. of the American Society of international Law, Was mgton D.C., 5-8 April 1994, 

McCormack T.'L.H. 'Australia: National Implementation of the Chemical 
Weapons Coinvention', Proceedings of the Seminar on National Implementation, 
The Hague, 18 December 1993, Provisional Technical Secretariat of the 
Organisation for the Prohibition of Chemical Weapons Occasional Paper 
No. 2,149-153; 

McCormack T.L.H. 'The United Nations Draft Code of Crimes Against the 
Peace and !Security of Mankind: An Appraisal of the Substantive 
Provisions', Proceeclzngs of the First Annual Meehn of the Australian and New 
Zealand Society (of lnternationnl Law, A.N.U., Can erra, 28-30 May 1993, 36- 
48: 

t 
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McCormack, T.L,.H. 'International Legal Issues for the Implementation of the 
Chemical Weapons Convention', Proceedings of the Chemical Weapons 
Regional Initiative Seminar, 31 March 1993 - 2 April 1993, Part 5, pp. 1-13; 

McCormack, T.L..H. 'What Does it Mean to Become an Original Signatory to 
the Chemical Weapons Convention?', Proceedin s of the Chemical Weapons 
Regional Initia(5ve Senlinar, Sydney, 21-23 June 19 8 2,107 - .  116, 

McCormack, T.L,.H. 'Some Australian Initiatives in Chemical Wea ons Non- 
Proliferation artd Disarmament', (1992) Proceedings of t l' e Annual 
International Law Weekend, A.N.U., Canberra, 15-17 May 1992,132-142; 

McCormack, T.C.H. 'Some Implications from the Iraq-Kuwait Situation for the 
Law Governing the Use of Force', (1991) Proceedin s of the Annual 
International Law Weekend, A.N.U., Canberra, 10-12 May 1691,125-136. 

Other Articles: 

McCormack, T.1L.H. 'Strengthenin6 Re onal Enforcement of International 
Criminal Law Post-September 11, Me Hi bourne Institute of Asian Languages 
and Societies Asia Policy Paper Series, No. 2, May 2003, pp 1 - 16; 

McCormack, T.1L.H. 'The New International Criminal Court', (2001)lO Res 
Publica 1-4; 

Mathews, R.J. and. McCormack, T.L.H. 'Entry Into Force of the Chemical 
Weapons Convention: Activities and Prospective Timetable', (1994)25 
Chemical Weapons Convention Bulletin 1,4-6. 

McCormack, T.L.1-I. and Simpson, G.J. 'Grand Days Revisited?: An 
International Criminal Court for the Twenty-First Century', (1994)22 
International L.aw Nerils 17-23. 

McCormack, T.L.H., 'International Custod Disputes: International Legal 
Aspects', (1992)16 International Law News 18. 

McCormack, T.L.H. 'Asia-Pacifir Economic Co-operation: A Leading Forum 
for Regional Economic Development' LawAsta Comparative Constitutional 
Law Newslett~r (1992)Vol. 1 No. 2, 7. 

McCormack, T.L.1-I. 'Banning Chemical Weapns: Australia's Continuing 
Contribution Australiflsrael Review, 21 Apr 1992,8. 

McCormack, T.L.H. 'Australia's Ratification of the U.N. Convention on the 
Rights of the Child' (1991)Sept. International Law News 9-10. 

McCormack, T.L.1-I. 'Rabta Burns and the World Breathes Easy', Canberra 
Times, 17 April 1990,8. 

McCormack, T.L.H. 'Chemical-Weapons Ban Draws Nigh', Canberra Times, 23 
February 1990,9. 

McCormack, T.L.H. 'Iraqi Rocket Launching Boosts Weapons Fear' Canberra 
Times, 8 January 1990,9. 

McCormack, T.L.H. 'Ambitious Bush Bends Law in Ambush of Panama' 
Canberra Timcs, 30 December 1989,8. 
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McCormack, T.I'L.H. 'The Iraqi Kurds: Forgotten Victims' Australia/lsrael 
Review 11 July 1989,s. 

McCormack, T.L,.H. 'Chemical Weapons and the Right of Pre-Emptive Self- 
Defence' Austi~nlifl/lsuael Review 14 April 1989,8. 
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Message Page 1 of 1 

MAJ Bamber Law Center; 
g B r o w n b a c k ,  Peter E. COL (L) 
Subject: United States v. Hicks, Decision of the Presiding Officer, D26 

United States v. Hicks 

Decision of me Presiding Officer, D26 

The Presiding Officer has denied the request for production of Tim McCormick as a witness. The 
Presiding Officer did not find that he is necessary. See Military Commission Order 1, section 5H. 
~ c c o r d ~ n - ~ l ~  the requfbst has been moved from the actlve to the ~nactlve section of the f llngs nvenloy in 
accordance w~th  POM 12 See also paragraph 8. POM 12 

By Direction of the Presiding Officer 

m 



IJNITED STATES OF AMERICA 1 
DEFENSE MOTION - 

) THE ENTIRE COMMISSION 
v. ) TO GRANT PRODUCTION OF 

1 WITNESS DENIED IN D 27 
1 

I3AVID HICKS (George Edwards) 

- 29 October 2004 

'The Defense previously requested that name of witness be produced. The request was denied by the 
:Presiding Officer under the provisions of Military Commission Order 1, section 5H. 

'The Defense requests the Commission direct the production of the witness, and that the Commission 
consider the following previously made filings, and the attachments thereto, per the Filings Inventory 
D27, in making its determination. 

a. Motion by the defense requesting Mr. Edwards. 
b. Decision of the Presiding Officer denying the witness 
c. The government response to D27, if any. 

By: -- 

M.D. MORI 
Major. U.S. Marine Corps 

Review Exhibit s'i 
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- 
NOTE: The Detailed ~ e f e n z o u n s e l  
advises this witness request is a substitute 
for the one filed 8 Oct 04. A.PO. (D27) 

UNITED STATES OF AMERICA 
1 
) 
) DEFENSE REQUEST FOR 
1 WITNESS 

v. ) 
) (Professor George Edwards) 
1 

DAVID M. HICKS 1 8 October 2004 
1 (Supplemented 26 Oct 04) 

The Defense in the case of the YJnited States v. David M. Hicks requests the following witness for the 
01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense 
states: 

1 .  Witness information: 
Professor George Edwards 
Professor of Law, Indiana University School of Law at lndianapolis 

Office Phone: (317) 278-2359 
~ ~ ~ w ~ ~ ~ s @ l n d r a n a . e d u  

2. Need for translator: None 

3. Synopsis of testimony: (Supplement) It is anticipated the Professor Edwards will testify as an 
expert in international law, including but not limited to, the following: 

Professor Edwards will testify that all human beings have the right to a fair trial. The right to a 
fair trial on a criminal charge begins to run at the date that State activities 'substantially affect the 
situation of the person concerned'. Irrespective of how the accused David M. Hicks might be 
classified, he retains the right lo a fair trial under international human rights law, international 
humanitarian law (also known as the law of armed conflict (the LOAC)), international criminal law, 
general U.S. law, and the lalw of the Military Commissions whether or not the tribunal is convened 
under the LOAC or not. 

Professor Edwards -will further testify that the provisions of the International Convention on 
Civil and Political Rights i:; part of U.S. law, and the its fair trial provisions apply to Mr. Hicks case 

Professor Edwards will further testify that even if the military commission finds that an armed 
conflict exists in the U.S. military operations against a1 Qaida, and that international humanitarian law 
is relevant to the disposition of United States v. David M Hicks, then the fair trail provisions of 
Additional Protocol I of the Geneva Conventions would apply because of the nature of the armed 
conflict and occupation involving Afghanistan. He will further testify that Article 45 of Additional 
Protocol I concerns proteclior~ of persons who have taken part in hostilities, like Mr. Hicks. Article 
45(3) provides that: 
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"[alny per:;on who has taken part in hostilities, who is not entitled to 
prisoner of war status and who does not benefit from more favorable 
treatnler~t in accordance with the Fourth Geneva Convention shall have the 
right at all times to protection of Article 75 of this Protocol'. Therefore, any 
person, :wch as David Hicks, who took part in the hostilities in Afghanistan 
&d was captured by US forces, is entitlkd to the rights provided f& in article 
75." 

Professor Edwards will testify that 11,s. treatment of Mr. Hicks violated Art. 75 and Specific 
remedies available to Mr. Hicks could include dismissal of the chargcs against Mr. Hicks, restoration 
of his liberty, compensation. exclusion of evidence used against him at trial. Furthermore, criminal 
investigations and prosecutions could be commenced against individuals who participated in the 
perpetration of international human rights law and intemational humanitarian law violations, including 
individuals responsible for failure to ensure that Mr. Hicks receives a full and fair trial under 
international human rights law, intemational humanitarian law, and U.S. domestic law. 

Professor Edwards will also testify that the protections Mr. Hicks is afforded under 
international human rights law such as the ICCPR are not trumped in situation where intemational 
humanitarian law, the LOAC, are in play. He will testify that the military commission process, and Mr. 
Hicks' prolonged detention, conditions of detention, etc. violated Mr. Hick's rights under the ICCPR 
and that these violations can and should be remedied by the commission. 

Professor Edwards wil l testify about the U.S. government's condemnation of the use of military 
commissions with procedures strikingly similar to those used by this military commission. He will 
testify that the U.S. government has condemned the use ol'military commissions in the Sudan, Peru, 
Nigeria, Burundi, Egypt, Congo, and Israel. He will compare the procedures and handling of accused 
persons in those countries' military commissions with the procedures the government is using in Mr. 
Hicks' case. 

The above is merely a synopsis of Professor Edwards expected testimony. He may, of course, 
testify regarding other relevant issues during the course of direct examination. 

4. Source of knowledge: I hxve spoken to him previously. 

5.  Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1 
November 2004. 

6. Reasonable availabilily of witness: Mr. Edwards says he is available and willing to come to 
GTMO for the hearing 

7. Alternative to live testi~mony: (Supplement) The defense believes that a stipulation of expected 
testimony is not a viable option for this witness. Much of the expected testimony is intended to educate 
the commission on relevant areas of law, some of which will include opinion. Further, a stipulation of 
expected testimony would tzke away the commission's opportunity to question this witness regarding 
complex issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and 
opinions the witness will te!;tif,y about are in direct contravention of opinions the prosecution has cited 
in its responses to defense n~otions. Alternatives to testimony such as written opinions, briefs, 
telephonic testimony, or affidavits will not be sufficient to adequately convey to the commission the 
complex concepts of LOAC and its application Lo Mr. Hicks' continued detention, trial by military 
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commission for certain offe:nst:s, the implications of the existence of an armed conflict with a1 Qaida 
andlor the Taliban regime andlor its remnants. Moreover, using such alternatives to testimony would 
deprive the commission of ithe important opportunity to question Professor Edwards regarding the 
topics on which he would testify, and others topics in to which the commission desired to inquire. 

8. Is the witness cumulative with other witnesses: No. 

9. Attachments: CV of Professor George Edwards 

By: -- 
M.D. MORT 
Major, U.S. Marine Corps 
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PROFESSOR OF LAW 
DIRECTOR, PROGRAM IN INTERNATIONAL HUMAN RIGHTS LAW 

INDIANA UNIVERSITY SCHOOL OF LAW AT ~ND~ANAPOLIS  (INDIANA) 

EXPERIENCE 
INDIANA UNIVERSITY SCHOOL OF LAW AT INDIANAPOLIS. January 1997 - Present 

PROFESSOR OF LAW ~ V I T H  TENIIRE) (ASSOCIATE PROFESSOR OF LAW -- 1997-2002) 
FACULTY DIRECTOR/ADVISOR (FOUNDING), Master in Laws (LL.M.) in International Human Rights Law Track 
DIRECTOR (FOUNDING), Program in International Human Rights Law 
DIRECTOR (FOUNDING), Overseas International Human Rights Law Internship Program 
EDITOR (FOUNDING), Indiana International Human Rights Law Bulletin 
FACULTY ADVISOR FCIR: 8 International Human Rights Law Society (INA WURAL) 

8 Amnesty International Student Chapter (INA WUML) 
International Law Society (Int'l Law Students Assoc. Chapter - ILSA) 
Jessup International Moot Court Competition 
Indiana International & Comparative Law Review 

COURSES: International Human Rights Law; International Criminal Law; Public International Law; 
Criminal Procedure; Advanced LL.M. Writing & Research; International Legal Transactions 

AWARDS George W. Pinnell Award for Outstanding Service - Indiana University (SPRING 2004) 
HONORS: Trustees Teaching Award - Indiana University (SPRING 2002) 

Fulbright 1,ecturer Gran t  Recipient - PERU (AUTUMN 2001) 
John Morton-FinneylBrenda Elise Bowles BLSA Award (SPRING 2001 ; SPRMG 2003) 
Glenn W. I~nvin Experience Excellence Award (SPRING 1999) 
Law Schooll Executive Committee (Elected by Full Faculty - 2004-2005) 

UNIVERSITY OF CAMBRIDGE, 1'AC:ULTY OF LAW. LAUTERPACHT RESEARCH CENTRE FOR Autumn 200 1 
INTERNATIONAL LAW, CAMBRIDGE, UNITED KINGDOM. VISITING FELLOW. (Michaelmas Term) 

UNIVERSIDAD PIUVADA SAN PIEDRO. CHIMBOTE, PERU. FULBRIGHT LECTURER. FULBRIGHT Sept.-Oct. 2001 
SENIOR SPECIALIST GIRANT RECIPIENT. Lectured in International Legal 
Transactions & International Human Rights Law. Chimbote & Trujillo, Peru. 

DEPAUL UNIVERSITY COLLEGE OF LAW. CHICAGO, ILLINOIS. August 1999 - January 2000 
LAW PROFESSOR (VISITING). COURSES: Int'l Human Rights Law; Int'l Legal Transactions 

FACULTIES OF LAW, UNIVERSIITY OF HONG KONG & CITY UNIVERSITY OF HONG KONG; 1992-1 996 
LAW SOCIETY OF HONG KONG. 
ASSOCIATE DIRECTOR. Cl?ntre for Comparative and Public Law (University of HK Faculty of Law). 
CO-EDITOR, HONG KCING PUBLIC LAW REPORTS. Reported & edited Hong Kong judgments (HKU) 
DIRECTOR (HONG KOIYG). Santa Clara University School of Law Sumnler Programme (HKU) 
Programme Focus. Corr~parative Commercial, Investment, & Public Law. 
LAW LECTURER (ADJUNCT). Taught postgraduate students & practicing solicitors. Subjects inc. Hong Kong 
Bill of Rights, Legal WritingiDrafting, Legal Practice, & International Human Rights Law (CU, LS - 94-96) 
Localloverseas lectures. Assisted Student Law Review & Jessup Moot Court. Tutor. Co-convened int'l human 
rights law Colloquia; Assisted - UN advocacy human rights training; Rapporteur; Prepared submissions to 5 
UN Treary Bodies (New YorWGeneva); Hosted Special Rapporteur Hong Kong visits. (HKU) 

CRAVATH SWAINE & MOORE, New York. Attorney. 1984, 1987-91 
Handled contentiousinon-contentious contractual and corporate matters, including drafting. 

J I  nGE CEDIRU \['>I, U.S. DldrRlCl COI'RTJI'DCE, SOITIIER\; DISIRICT OF NEW YORY. Law Clerk 1986-87 
Kcsearched legal issues before, during and after trial; draAed and edited iudgments. Civil Criminal l.a\v. 

LEGAL EDUCATION 
HARVARD LAW SCHOOL, Cambridge, Massachusetts. Juris Doctor. 

Haward Law Review (Editor) lnternational Law Journal (Associate Editor) 
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Hmard  Human Rights Program 
Black Law Students Asr:ociation 
Profs Assistant for Legal Writing 

HLS Forum (Board of Directors) 
Human Rights Internet - Volunteer 
Profs Assistant - Researched and Edited Book 
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Other Education 

NORTH CAROLINA STATE UNIVERSITY, Raleigh, North Carolina. 
B.A. EconomicsiBusiness lvla~iagement (Magna Cum Laude). 

Messenheimer Scholarship., 3 years; Dean's List, 7 of 8 Semesters; Economics Honor Society; 
Outstanding Senior Award: Scholastic Achievement Certificates; Profs Assistant - Speech Comm 

UNIVERSITY OF NEW MEXICO, Al:huquerque, New Mexico. National Student Exchange Scholar. 1979-80 

CARDINAL GIBBONS HIGH SCHOOL, Raleigh, North Carolina. (Grades 9-1 2) 1974-77 
Second World Black and African Fest iva l  of Arts and Culture ( F E S T A C ) ,  Nigeria. 
National essay contest winner. Represented African-American youth at FESTAC in Nigeria. (1 977) 

Other Law Employment (Summer/Autumn internships) 

UNITED NATIONS HlGH COMMIS:SIONER FOR REFUGEES, LEGAL PROTECTION DIVISION, 

Geneva, Switzerland. Law 1nt1:rn. Helped plan workshops for UNHCR legal officers. (Autumn 1986) 

FORD FOUNDATION, INTERNATIONAL AFFAIRS PROGRAM, New York. Intern. Reviewed 
grant proposals, monitored work of grantees, assessed completed projects. (Summer 1986) 

INTERFAM: INTERAGENCY FAMINE INFORMATION PROJECT, Sudan and Ethiopia. 
Researcher. Gathered and reported famine and refugee data in Africa. (Summer 1985) 

ARNOLD &PORTER, Washington, D.C. Summer/Autumn Law Associate. 
Researched international and domestic legal matters. (I 985) 

RU!$SIN KAPLAN & VECCHI, INTERNATIONAL LEGAL COUNSELORS, Bangkok, Thailand. 
Summer Law Associate. Researched corporate legal issues; drafted contracts. (Summer 1983) 

CLI~VELAND MUNICIPAL COURT:$, Cleveland, Ohio. Law Clerk. Researched and drafted 
memoranda for Judges for use in rendering final rulings. (Summer 1982) 

BAR ADMISSIONS 

New York State and New York Federal Bars. 
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PROFESSIONAL & OTHER ACTIVITIES & MEMBERSHIPS 

UNITED NATIONS, NEW YORK & GENEVA, SWITZERLAND. Accredited Representative to the United Nations, 
Representing National Bar Association. Appointment - 1999 - present. Also accredited to United Nations 
Affiliates in Amman, Jordan; Bangkok, Thailand; & Vienna, Austria. 
FIRE MERIT BOARD, CITY OF INDIANAPOLIS, MARION COUNTY, INDIANA U.S.A. Appointed by Indianapolis 
Mayor Bart Peterson to serve term commencing October 2003. 
FULBRIGHT ASSOCIATION. Member. 
AFRICA JUDICIAL NETWORK. Member. 
EXTERNAL EXAMINER - S'JD ORAL EXAM AND DISSERTATION COMMITTEE MEMBER: DOCTORAL 
CANDIDATE MR. EDWARD WU, FACULTY OF LAW, UNIVERSITY OFTORONTO, SPRING 2001. 
AMERICAN SOCIETY OF INTERNATIONAL LAW ("ASIL"), INTERNATIONAL ORGANlZATlONS INTEREST 

GROUP. Member. Chair E,lect (2001-2002); Chair (2002-2003); Co-Chair (2004-2005) 
AMERICAN SOCIETY OF INTERNATIONAL LAW ("ASIL"), INTERNATIONAL ORGANIZATIONS INTEREST 

GROUP, N G O  SUB-SE.CTION, Co-Chair. (1998-Present); Vice-Chair (2001 - present) 
AMERICAN ASSOCIATIOR OF' LAW SCH001,S (LLAALS"), SECTION ON INTERNATIONAL HUMAN RIGHTS LAW, 

Chair-Elect (2001-2002); First Regularly Elected Chair (2002-2003); Executive Committee Member (2001 - 
present) 

AMERICAN ASSOCIATIOI\' FOR THE ADVANCEMENT OF SCIENCE (AAAS) COMMITTEE FOR SCIENTIFIC 
FREEDOM. Member (?-year appointment commenced January 1999). 

ASSOCIATION INTERNATIONALE DE DROIT PENAL, AMERICAN NATIONAL SECTION. Member. 
INTERNATIONAL CRIMINAL LAW NETWORK (THE HAGUE). Member (2003 - present). 
INTERNATIONAL LAW STUDENTS ASSOCIATION. MEMBER, BOARD OF DIRECTORS. (Elected 2002; 3-yr Term) 
INTERNATIONAL BAR AS:jOCIATION. Member. 
INTERNATIONAL CRIMINAL BAR. Member. 
INTERNATIONAL LAW ASSOCIATION. Member. 
NATIONAL BAR ASSOCIATION. Member. international Law Section Vice-Chair for Public International Law; 
International Law Section Advisor for Public International Law 
CAMBRIDGE SOCIETY (UK). Member. 
CAMBRIDGE IN AMERICA,. Member. 
COMMONWEALTH LEGAL EDUCATION ASSOCIATION. Member (2003 - present) 
MID-WEST COALITION FOR HUMAN RIGHTS. Member. 
UNIVERSITY OF CAMBRIDGE, WOLFSON COLLEGE, Senior Member (2001) 
ASSOCIATION OF NIGERIAN!$ IN INDIANAPOLIS, HONORARY MEMBER. (Honor presented by Diplomats of the 
Nigerian Consulate General in New York, on behalf of the Nigerian Consul General)(l8 October 2003) 

r SOCIETY OF PROFESSIO~IAL JOURNALISTS. Member (1999 - ). 
SOCIETY OF PROFESSIONAL JOURNALISTS, INT'L JOURNALISM COMMITTEE. Member (1 999- ) 

a HONG KONG HUMAN RIGHTS MONITOR. Member; Washington DC & Mid-West U.S. Rep (1996- ) 
HONG KONG TELEVISION AND ENTERTAINMENT LICENSING AUTHORITY (TELA). Appointed Member, 

Panel of Film Censorship Advisers. (Hong Kong; 1992-1993) 
AMNESTY INTERNATIONAL .- HONG KONG SECTION; INDIANAPOLIS CHAPTER. Member (former). 
CENTRE OF AMERICAN S'TUDIES, DEPARTMENT OF HISTORY, UNIVERSITY OF HONG KONG. Fellow. 

(Appointment 199'6-98) 
AMERICAN COMMUNITY THEATRE. Elected Member, Board of Governors; Actor. (Hong Kong; 1991 -1994) 
INDIANA UNIVERSITY MIJSIC ACADEMY. Piano Accompanist for Violin Class; Piano Student. (1998 - ) 
NATIONAL INSTITUTE FOR FITNESS & SPORTS. Member; Athletic Training Program Participant. 
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'w HONG KONC (LECISLATIIIE COUNCIL) AD HOC COMMITTEE ON EQUAL OPPORTUNITIES. Member 
(1 995-96) 
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Law Reports & Other Books 

Horrc KONG PUBLIC LAW REPOFLTS (VOIS 1, 2, 3, 4, 5 & 6). (Buttenvorths Asia; University of Hong 
Kong Press) (co-editor with A Bymes & J Chan) (1993, 1994, 1995, 1996) 

H o r i c  KONG'S BILL OF RIGHTS: THIS FIRST YEAR (co-editor with A Byrnes) (Problems & Prospects Series, 
Volume 5, University of Hang Kong, Faculty of Law) (1993) 

HOPlG KONG'S BILL OF RIGHTS: TH11 SECOND YEAR (co-editor with A Byrnes & W Fong) (Problems & Prospects 
Series, Volume 8, University of Hong Kong, Faculty of Law) (1994) 

Horvc KONG'S BILL OF RIGHTS: lL991-1994 AND BEYOND (co-editor with A Byrnes) (Problems & Prospects 
Series, Vol 10, University of Hong Kong, Faculty of Law) (1995) 

HONG KONG'S BILL OF RIGHTS: 'TWO YEARS BEFORE 1997 (co-editor with J Chan) (Problems & Prospects 
Series, Vol 13, Univ of Hong I<ong: Faculty of Law &Centre for Comparative and Public Law) (1995) 

HONG KONG'S BILL OF RIGHTS: 'THE FINAL YEAR? (co-editor with J Chan) (Problems & Prospects Series, 
Centre for Comparative anti Public Law, University of Hong Kong, Faculty of Law) 

Law Review Publications & Other 

HUMAN RIGHTS CHALLENGES TO THE NEW INTERNATIONAL CRIMINAL COURT: THE SEARCH AND SEIZURE 

RIGHT TO PRIVACY, YALE JOURNAL OF INTERNATIONAL LAW, VOL. 26, SUMMER 2001, PP. 323-412 

APPLICABILITY OF THE "ONE COUNTRY, TWO SYSTEMS" HONG KONG MODEL TO TAIWAN: WILL HONG 

KONG'S POST-REVERSION AUTONOMY, ACCOUNTABILITY, & HUMAN RIGHTS RECORD 

DISCOURAGE TAIWAN'S 1<EIJNIFICATION WITH THE PEOPLE'S REPUBLIC OF CHINA?, NEW ENGLAND LAW 
REVIEW, SPRING 1998, PP. 751-778. 

THE BELGIAN ARREST WARRANT CASE (DEMOCRATIC REPUBLIC OF CONGO V. BELGIUM): IMPACT ON HUMAN 

RIGHTS AND THE STRUGGLE AGAINST IMPUNITY, AMERICAN SOCIETY OF INTERNATIONAL LAW, 
INTERNATIONAL ORGANIZATIONS NEWSLETIER, PP. 16-23 (SPRING 2002) 

WILL HONG KONG HUMAN RIGHTS NON-GOVERNMENTAL ORGANIZATIONS (NGOS) SURVIVE AFTER THE 

PEOPLE'S REPUBLIC OF CHINA RECLAIMS SOVEREIGNTY OVER HONG KONG ON 1 JULY 1997?, 
American University Journal of International Law & Policy, Vol 12, No. 3, pp 407-444 (Summer 1997) 
(Symposium - Hong Kong: Preserving Human & the Rule of Law) 

COPYRIGHT PROTECTION IN THA.ILAND - THAILAND'S ROYAL DECREE PRESCRIBING THE CONDITIONS 

FOR THE PROTECTION OF'INTERNATIONAL. COPYRIGHTS, 25 HARVARD INT'L LAW JOURNAL 205 (1984) 

HUMAN RIGHTS EDUCATION FOR. THE TWENTY-FIRST CENTURY. REVIEW OF BOOK BY GEORGE J. 
ANDREOPOULOS & RICH,~RI) PIERRE CLAUDE, EDS. (PHILADELPHIA: UNIVERSITY OF PENNSYLVANIA 
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PRESS, 1997,636 PP.). NETHERLANDS QUARTERLY OF IIUMN RIGHTS, pp. 565-569 (VOL. 18, NO. 4) (DEC 2000) 

DISCRIMINATION ON THE LAW'S ]MARGINS- THE "FORGOTTEN" FORMS OF DISCRIMINATION IN HONG KONG: 

SEXUALITY, RACE AND AGE (Book Chapter forthcoming)(University of Hong Kong Press) (49 pp) 

HOFlG KONG AND THE UNITED NATIONS TREATY BODIES: A LOOK BEYOND 1997, (co-author with 
Mark Zuckerman), Human Rights in China Journal (Autumn 1996) 

TIGI3TENING THE LEASH: THREATS 'TO FREEDOM OF ASSOCIATION AND INDEPENDENT HUMAN RIGHTS 
A n v o c a c Y  IN THE NEW EIONG KONG (with G. Black) (New York and Hong Kong; Lawyers 
Committee for Human Rights B Hong Kong Human Rights Monitor) (June 1997) (65 pages) 

Other Publications 

Law Bulletins, Newsletters & Other 

T H E  INTERNATIONAL CRIMINAL COIJRT: JUSTICE V. HUMAN RIGHTS PROTECTIONS IN AN AGE OF TERRORISM. 
Internatronal Organization>: Bulletin, Spring 2003, pp 4 - 8 

HUMAN RIGHTS VIOLATIONS AT INDIANA UNNERSITY: SEVERING TIES WITH THE BOY SCOUTS AND THE 

UNITED WAY, (The Sagamore?, page 7) (16 October 2000) 

INDIANA INTEiINATIONAL HUMAK RlGl lTS LAW BULLETIN. Editor; Publisher. (5 issues) (1997, 1998, 1999-2000, 
2000-2001; 2001-2002; 2002-2003) 

FIVE-YEAR REVIEW OF THE VIENNA DECLARATION & PROGRAM OF ACTION: THE OTTAWA GLOBAL N G O  FORUM, 
American Society of Int'l Law Interest Group on International Organizations Newsletter, pp 19-21 (Fall 1998) 

ADViDCACY IN THE ACADEMY: HUMAN RIGHTS CONFERENCES, (American Society of lnternational Law, Human 
Rights SectionNewsletter) (Winter 1998) 

FREEDOM OF EXPRESSION IN MALAYSIA, IIuman Rights Solidariy, (Asia Human Rights Commission, Hong 
Kong), Volume 1 1, (Autumn 1996) 

HUMAN RIGHTS REVIEW, The Nevvsle:tter of the International Human Rights Law Section of the American Association 
of Law Schools, Contributions (2002) 

Magazine arrd Newspaper Articles; Miscellaneous Publications 

INDIANA UXIVERSITY LAW STUDENTS RECEIVE SCHOLARSHIPS FOR OVERSEAS HUMAN RIGHTS INTERNSHIPS - The 
Dictum, pp 6-7 (September 1998) 

AMERICAN SOCIETY OF INTERNATIONAL LAW - HUMAN RIGHTS SECTION - ANNUAL MEETING MINUTES, 

(American Society of International Law, Human Rights Section Newsletter) (Summer 1998; 2001; 2002; 2003) 
(co-author Cynthia Price Cohcn) 
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LOA.DING U P  IN INDIANAPOLIS - INTERNATIONAL CU~SINE FOR INDIANAPOLIS RUNNERS - Momentum -A 
Newsletter From The Running Company PLC: (Fall 2003) 

INDllANA UNIVERSITY AT INDIANA.POL1S LAW GRADUATE NOMINATED FOR NOBEL PEACE PRIZE - The Dictum, p 8 
(10 September 1999) 

INTIERNATIONAL HUMAN RIGHTS LAW BRIEFS- ?'he Llictum, (September, October, November 1999) 

PROGRAM IN INTERNATIONAL HUMAN RIGHI'S LAW: OVERSEAS OPPORTUNITIES FOR LAW STUDENTS - 
SUMMER OVERSEAS INTERNSHIPS, The Dictum, pp 8-1 1 (August 1998) 

ANTI-DISCRIMINATION LEGISLATIOIY IN HONG KONG, Contacts Magazine (February 1996) 

COMMERCIAL EXPRESSION AND HUMAN RIGHTS, [Tong Kong Lawyer (August 1996) 

IN H:AEC VERBA: CUM GRANO SALIS, Hong Kong Lawyer, pp 19-21 (January 1995) 

COMMERCIAL EXPRESSION AND HUMAN RIGHTS: TOBACCO ADVERTISING UNDER ARTICLE 16 OF THE 

HONG KONG BILL OF RIGHTS (co-author with Yash Ghai) (Centre lor Comparative and Public Law, 
University of Hong Kong) (1996) 

PUTTING UP A SMOKE SCREEN? (COMMERCIAL EXPRESSION IN HONG KONG - T H E  CASE O F  TOBACCO 

ADVERTISING), The New C;azt?tte, p 1 1 (January 1996) 

EQUAL OPPORTUNITIES AND SEXUALITY: CIVIC EDUCATION V. LEGISLATION, The New Gazette (May 1996) 

FILIIPINA FOREIGN DOMESTIC HELPERS IN HONG KONG: A SIIRVEY O F  LITERATURE (Centre for Comparative 
and Public Law, University of Hong Kong, Faculty of Law) (1996) 

H O ~ I G  KONG AND THE INTERNATIONAL COVEKANT ON ECONOMIC, SOCIAL & CULTURAL RIGHTS (co-editor with 
A Byrnes) (Centre for Comparitive & Public Law, Faculty of Law, Univ of Hong Kong) (Electronic Pub) (1996) 

DPP OF MALAYSIA V IRENE FERNANDEZ: MALICIOUSLY PUBLISHING FALSE NEWS CONTRARY T O  THE 

MALAYSIAN PRINTING PRESSES AND PUBLICATIONS A C T  1984 (AS REV'D 1987), (ACT 301) (OBSERVER'S 

REPORT) (Centre for Comparative and Public Law, Faculty of Law, University of Hong Kong) (1996) 

ASSISTED IN REPORT PREPARATION FOR THE HONG KONG HUMAN RIGHTS MONITOR, THE HONG KONG 

JOURNALISTS ASSOCIATI~N (1997 ANNUAL REPORT), & OTHER HUMAN RIGHTS GROUPS. 

ORAL TESTIMONY, (:ONFERENCE PAPERS DELIVERED, & OTHER PRESENTATIONS 

INTERNATIONAL HUMAN RIGHTS LAW, U.S. LAW, & INDIANA LAW: GLOBAL & DOMESTIC PERSPECTIVE ON 
HUMAN RIGHTS ISSUES RLISED IN INDIANA COURTS. Taught a one-week course to 30+ trial and appellate 
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court judges from throughout Indiana. The training course was taught at the Brown County Inn, Nashville, 
Indiana, 6 - 1 I June 2004. The course as sponsored by the Indiana Judicial Center. 

INTERNATIONAL LAW, INTERNA,TIONAL HUMAN RIGHTS LAW & THE INTERNATIONAL CRIMINAL COURT: 

UNITED STATES AND THE REPUBLIC OF KOREA -COMPLIANCE CHALLENGES OF THE 21ST CENTURY A 
lecture at Seoul National University, in Seoul Korea, in the Human Rights, NGO and Global Civil Society Class 
taught by Professor Sang-Jin Han (9 December 2003) (Seoul, Republic of Korea) 

T H E  INTERNATIONAL CRIMINAIL COURT: PROSPECTS FOR THE QUEST TO ERADICATE IMPUNITY A Presentation 
at Stetson University Colle:ge of Law, Gulfport, Florida in the International Human Rights Law Seminar 
conducted by Professor Dorothea Beane (16 February 2004) (Gulfport, Florida) 

INTERNATIONAL HUMAN RIGHTS LAW AND THE CONVERGENCE OF PRIVATE & PllBLIC INTERNATIONAL LAW: 
PEDAGOGY, PRINCIPLES, AND PRACTICE A Colloquium presented to the Faculty of the Stetson University 
College of Law, Gulfport, IFlorida (17 February 2004) (Gulfport, Florida) 

THE INTERNATIONAL CRIMINAL COURT: THE RELEVANCE OF UNITED STATES OPPOSITION, A Presentation 
at The John Marshall School c~f Law in the International Criminal Law Seminar conducted by Professor Mark 
Wojcik (1 7 November 2003) (Chicago, Illinois) 

CONTEMPORARY ISSUES IN INTERNATIONAL HUMAN RIGHTS LAW ISSUES: STATES OBLIGATIONS UNDER THE 
TORTURE CONVENTION PtND THE ECONOMIC COVENANT; THE UNITED STATES AND THE INTERNATIONAL 
CRIMINAL COURT; AND, )UNITED NATIONS ADVOCACY FROM WITHIN THE ACADEMY. A Presentation in 
conjunction with the 14th (Sonsecutive Study Trip on United Nations Human Rights Treaty Procedures in Geneva 
for Members of Birkbeck College, University of London at the United Nations European Headquarters, (Geneva, 
Switzerland) (Monday, 10 November 2003) 

TIHE UNITED NATIONS AND THE. A1)MINISTRATION OF TERRITORY: LESSONS FROM THE FRONTLINE. Panel Chair- 
Panel at the American Society of International Law Annual Meeting. 4 April 2003. Washington, D.C. Panel 
Participants - Ambassador Peter G a l b r a i t h ,  National War College, Washington DC; former Head of Political 
Affairs, UN Transitional A.dministration in East Timor (UNTAET); former Ambassador to Croatia; Ambassador 
J a c q u e s  P a u l  Klein, former Head, UN Transitional Administration in Eastern Slavonia (UNTAES) and UN 
Mission in Bosnia & Herzegovina (UNMIBH); Ralph Wilde ,  Law Lecturer, University College London, Univ. 
London. (Chaired in place of H.E. Rosalyn Higgins DBE, Judge of the International Court of Justice.) 

COMPARATIVE DOMESTIC AND OVE:RSEAS PERSPECTIVES ON INTERNATIONAL HUMAN RIGHTS LAW PROTECTIONS 
IN THE U.S.A. AND K~JWPLIT. Guest Lecturer in International Human Rights Law course at University of Kuwait 
School of Law, (Kuwait City, Kuwait) (14 July 2003) 

JOIJRNALISM, THE MEDIA, AND FRE,EDOM OF EXPRESSION: T H E  RELEVANCE OF INTERNATIONAL HUMAN RIGHTS 

LAW. Guest Professor in llnternational Human rights and Media Class (J-460), taught by Professor Sheny 
Ricchiardi-Folwell, Indiana Lhiversity School of Journalism (28 October 2003) 

PRiOMOTION OF CIVIL SOCIETY ANI) DEMOCRATIC INSTITUTIONS IN LATIN AMERICA AND IN THE UNITED STATES. 
Panel Chair for U.S. Department of State Latin American Visitors Forum. Sponsored by State Department Office 
of International Visitors, Elun:au of Educational and Cultural Affairs. Visitors to the U.S. were lawyers, 
government officials, human rights workers, academics, and others from Argentina, Bolivia, Chile, Colombia, El 
Salvador, Guatemala, Hortduras, Mexico, Nicaragua, and Venezuela. (Indianapolis, 22 September 2003) 

INlrRODUCTION TO INTERNATIOIYAI, LAW AND A SURVEY OF UNITED STATES AND OVERSEAS INTERNATIONAL 
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LEGAL EDUCATION AND INTERNATIONAL LAW CAREER OPPORTUNITIES. Panel presentation sponsored by the 

International Law Section c ~ f  the National Bar Association. Presentation at the National Bar Association's 78th 

Annual Convention, (New 'Orleans), Louisiana, August 2003. 

TRA.FFICKING IN HUMANS: A MCIDERN FORM OF SLAVERY. Panel Chair - Panel at the Association of American Law 
Schools Annual Meeting. P'anel sponsored by the Section on International Human Rights Law. Annual Meeting 
held in Washington, D.C., .January 2003 

INTIERNATIONAL HUMAN RIGHTS LAW IN THE DOMESTIC U.S.A. CONTEXT - REFOCUS & RECOMMITMENT TO 

RIGHTS BASED ADVOCACY, Presentation at the Second Annual Norman Amaker Public Interest Law Retreat 

Building Community: Finding Support and Resources for Social Change. Retreat held 28 February - 2 March 2003 

at the Bradford Woods Retreat Center. Indiana (Presentation on Saturday, 1 March 2003) 

FROM NUREMBERG TO ROME: THE DEVELOPMENT OF INTERNATIONAL CRIMINAL LAW & THE ROME STATUTE 

FOR THE INTERNATIONAL CRIMINAL COURT. Presentation at the East Asian Workshop on the International 
Criminal Court. Held in (H'ong Kong), August 2001. 

INTERNATIONAL HUMAN RIGHTS; LAW: THE RELEVANCE TO PERU. Several lectures to lawyers, judges, and graduate 
and undergraduate student:; in Chimbote and Trujillo, Peru. Presentations at local University Campus, and at 
Court House in Trujillo. The lectures were sponsored by the Fulbright Senior Specialist Grant I received to teach 
at the Universidad Privada San Pedro, in Chimbote, Peru. September & October, 2001. 

RACISM, RACIAL DISCRIMINATION, XENOPHOBIA, & RELATED INTOLERANCE: INTERNATIONAL ATTEMPTS TO 

ERADICATE GLOBAL EVILS IN THE NEW MILLENNIUM - THE 2001 WORLD CONFERENCE AGAINST RACISM. 

Presentation at Indiana University School of Law at Indianapolis, sponsored by the Black Law Students 

Association during Black History Month. 22 February 2001. 

THll INTERNATIONAL CRIMINAL COURT, SEARCH AND SEIZURE, & THE RIGHT TO PRIVACY: HUMAN RIGHTS FOR 

WRONGDOERS. Presentation at the North-East People of Color Legal Scholarship Conference, City University of 
New York, March 2001. (Presenter - work in progress). 

THlE INTERNATIONAL CRIMINAL COURT, SEARCH AND SEIZURE, & THE RIGHT TO PRIVACY: HUMAN RIGHTS FOR 

WRONGDOERS. Presentation at the Mid West People of Color Legal Scholarship Conference, University of 

Nebraska School of Law, ILincoln, Nebraska, March 2001. (Presenter - work in progress). 

THIE UNITED NATIONS' & EUROF~E'B SYSTEMS FOR THE PROTECTION OF HUMAN RIGHTS: GUIDANCE FOR CASES 
WITHIN THE INTER-AMEIRICAN SYSTEM FOR THE PROTECTION OF HUMAN RIGHTS? Presentation for Latin 

American attorneys from IIonduras, Guatemala, Costa Rica, and El Salvador in conjunction with training before 

the Inter-American Court of Human Rights. Training Program conducted by International Human Rights Law 
Institute, DePaul University College of Law. January 2000. Sun Jose, Costa Rica. 

"HUMAN RIGHTS IN INDIANA, THE NATION & THE WORLD - A PANEL DISCUSSION WITH CONGRESSIONAL & 
GUBERNATORIAL CANDIDKI'ES." Panel Moderator & Discussant. Panelists: Congresswoman Julia Carson, 
Democrat from 10" Congressional District - Indiana (represented by Mr. Richard Allen, Legislative Ass't); Dr. 
Marvin Scott (Republican Challenger from loth Congressional District); and Mr. Andrew Homing (Libertarian 
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Gubernatorial Candidate). Panel at Indiana University School of Law at Indianapolis. 23 October 2000. 

GLOBAL STATUS OF WOMEN'S HUMAN RIGHTS: UNITED NATIONS INITIATIVES 1945 - 2000. Presentation at the 
Midwest Women in the La3# Conference 2000. 28 April 2000. Indianapolis, Indiana. 

ROLE OF THE UNNERSITY IN THE: HUMAN RIGHTS MOVEMENT: SCHOLARS & ACTIVISTS (Presentation at 
Harvard Law School - Humon Rights Program - 15'~ Anniversaryl, 17 - 19 Sept. 1999, Cambridge, 
Massachusetts. 

INN'OVATIONS IN TEACHING INTERNATIONAL LAW: INTERNATIONAL HUMAN RIGHTS LAW PROGRAMS 
(Presentation at lnternation~al ILaw Weekend, '99, sponsored by International Law Society) (New York, 
November 1999) 

BRIEFINGS ON INTERNATIONAL C:RIMINAL LAW, THE UNITED NATIONS SYSTEM FOR THE PROTECTION OF 

HUMAN RIGHTS, AND OTHER INTERNATIONAL HUMAN RIGHTS LAW TOPICS (Briefings held in Lome, Togo; 
Accra, Ghana; and Katmtmdu, Nepal) (1 999) 

BRIEFINGS ON OTTAWA VIENNA -+ 5 NGO FORUM &ROME INTERNATIONAL CRIMINAL COURT NEGOTIATIONS 

(Canberra, Australia; Australian Dep't of Foreign Affairs & Trade, & Amnesty International, 30-3 1 July, 1999) 

BRIEFINGS, IMPLEMENTATION OF THE INTERNATIONAL COVENANT ON CIVIL & POLITICAL RIGHTS IN HONG KONG. 

(Brieting United Nations Human Rights Committee Members, & other UN officials) (Briefings on behalf of and in 
conjunction with the Hong Kong Hutnan Rights Monitor, the Hong Kong Human Rights Commission, et al) 
(Geneva, Switzerland, November 1999) 

CAI~EERS IN INTERNATIONAL HUMAN RIGHTS LAW: AN ACADEMIC'S PERSPECTIVE (Presentation at DePaul 
University College of Law:) (sponsored by the National Lawyers' Guild) (Chicago, October 1999) 

HUMAN RIGHTS BEGINS AT HOME; HUMAN RIGHTS END AT HOME : BRINGING INTERNATIONAL HUMAN 
RIGHTS LAW INTO THE UNITED STATES DOMESTIC ARENA (Keynote Banquet Speaker, 161h Annual Human 
Rights Banquet of Xi Rho Omega Chapter of Alpha Kappa Alpha, Inc., 6 March 1999, Ahoskie, North Carolina) 
(Presented with Honor "In Recognition of Dedication to International Human Rights") 

RIC:AT TO ADEQUATE HOUSING HOMELESSNESS - RELEVANCE OF INTERNATIONAL HUMAN RIGHTS LAW. 

Comment at "First Monday 1999", sponsored by Alliance for Justice, Indiana University Law School Clinic & 
Program in International Human Rights Law (4 October 1999) 

A CAREER IN INTERNATIONAL IilUMAN RIGHTS LAW (Indianapolis: Presentation at "International Law Indy" 
sponsored by Indiana University School of Law International Law Society) (24 March 1998) 

BRIINGING HUMAN RIGHTS HOME: DO U.S. IMMIGRATION & DEATH PENALTY LAW, POLICIES & PRACTICES 
VIOLATE INTERNATIONAL HUMAN RIGHTS LAW ? Comment at "First Monday 1998: Human Rights -- American 
Wrongs", sponsored by Alliarce for Justice & Indiana University Law School Clinic & Program in International 
Human Rights Law (5 October 1998) 

HUMAN RIGHTS, DEMOCRACY & THE RULE OF LAW: LESSONS FROM THE UNITED STATES EXPERIENCE WITH 

THE UNIVERSAL DECLARATION OF HUMAN RIGHTS & OTHER INTERNATIONAL HUMAN RIGHTS LAW 
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GEORGE E. EDWARDS- OCTOBER 2004 
PACE 12 OF 16 

INSTRUMENTS , (Featured overseas presentation at Constitutional Court of Lithuania, in Vilnius, Lithuania. 
Conference sponsored by Lithuanian Constitutional Court, Lithuanian Human Rights Centre, & USIS America 
Center. Received United S1:ates Information Agency travel grant to lecture in Lithuania.) (December 1998). 

REFLECTIONS ON THE OTTAWAPJIENNA + 5 N G O  FORUM & FINAL DOCUMENT, (Presentation at Australian 

National University Law Faculty, Centre for Public & Int'l Law, 31 July 1998, Canberra, Australia) 

BRINGING HUMAN RIGHTS HOME: 'THE [NTERNATIONAL HUMAN RIGHTS RECORD OF THE UNITED STATES - 

SHOULD WE CELEBRATE:! (L.ecture at Wake Forest University Law School - Winston Salem, North Carolina) 

(29 October 1998) (Invited presentation by Wake Law Civil Liberties Union & National Lawyers Guild) 

RE1,EVANCE OF INTERNATIONAL HUMAN RIGHTS LAW TO EUROPEAN HUMAN RIGHTS LAW (Lecture to law students 

attending summer law study program at Lille 11 University in Lille, France, 12 June 1998) 

THE ROME STATUTE ON THE ESTABLISHMENT OF A PERMANENT INTERNATIONAL CRIMINAL COURT: A 
COMPROMISE OF VICTOFLY OR DISASTER? (Presentation & Workshop for Amnesty International Midwest 
Regional Conference, 3 1 Clctober 1998, University of Cincinnati College of Law, Cincinnati, Ohio) 

COMMENTS ON INTERNATIONAL HUMAN RIGHTS LAW (Studio Special Guest on "Consider This" for airing on PBS) (6 

November 1998 taping, Indianapolis, Indiana) 

THE UNITED NATIONS UNIVERSAL DECLARATION OF HUMAN RIGHTS (UDHR): A HALF CENTURY QUEST FOR 

GLOBAL COMPLIANCE (10 DECEMBER 1948 - 10 DECEMBER 1998 & Beyond) (Presentation & Workshop for 
Amnesty International - Student Activism Day 1998, 14 February 1998, Butler University, Indianapolis.) 

THE UNITED NATIONS AS A PLATFORM FOR ACTION FOR WOMEN &HUMAN RIGHTS, (Presentation at Second 
International Conference on Women in Africa and the African Diaspora: Health & Human Rights) (26 October 
1998, Indiana University) (Co-sponsored by the IU-I Law School Program in International Human Rights Law) 

LAISOR AND HUMAN RIGHTS: THE UNITED NATIONS AT WORK IN ASIA (Guest Professor Lecture, Human Rights and 

Labor Senior Undergraduate Seminar, Indiana University at Indianapolis (April 1997)) 

GLOBAL GLANCE AT INTERNATIONAL HUMAN RIGHTS LAW, & HUMAN RIGHTS IN HONG KONG (Lectures for Santa 
Clara Law School Summel. Program in Hong Kong, Faculty of Law, Hong Kong Univ.) (1995, 1996, 1997, 1998) 

FIFTY YEARS WITH THE UNITED NATIONS UNIVERSAL DECLARATION ON HUMAN RIGHTS: 10 DECEMBER 1948 - 10 
DECEMBER 1998 & Beyolnd (Presentation for Amnesty International Indianapolis Chapter, 14 Dec. 1997) 

API'LICABILITY OF ONE COUNTRY,TWO SYSTEMS HONG KONG MODEL TO TAIWAN: WILL HONG KONG'S POST- 
REVERSION AUTONOMY, ACCOUNTABILITY, AND HUMAN RIGHTS RECORD DISCOURAGE A TAIWAN 
REUNIFICATION? (Paper presented at "Bridging the Taiwan Strait". Conference sponsored by New England 
School of Law, Carnegie Endowment for Int'l Peace, American Society of lnt'l Law, Iut'l Law Assoc., Boston Bar 
Assoc., &the UN Assoc. of America) (Boston, Mnssachusens; 17 October 1997) 
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DISCRIMINATION ON THE MARGINS OF THE LAW -THE "FORGOTTEN" FORMS OF DISCRIMINATION IN HONG KONG: 
SEXUALITY, RACE AND AGE (Paper presented at "Hong Kong Equal Opportunities Law in Int'l & Comparative 
Perspective." Conference sponsored by European Commission, Hong Kong Equal Opportunities Commission, 
Univ. of Hong Kong Faculty of Law, &Centre for Comparative & Public Law) (Hong Kong, 10-12 Nov. 1997) 

HOP~G KONG AND THE RULE OF LAW: ARTICLE 23 OF THE BASIC LAW, THE SOCIETIES ORDINANCE, AND 

PROSPECTS FOR HONG KONC. HUMAN RIGHTS N G O S  POST 1 JULY 1997 (Paper presented at Conference 
sponsored by American University School of Law, Lawyers Committee for Human Rights, and Human Rights 
Watch; Video-linked -- Wa,shington, DC & Hong Kong, 18-1 9 March 1997) 

HOFIG KONG, HUMAN RIGHTS AND FREEDOM OF THE PRESS (Indianapolis: Presentation at Indiana University 
International House; Sponsors - Socicty of Professional Journalists & International House) (26 September 1997) 

HOFIG KONG MEDIA FREEDOM POST-1997 (Indianapolis; Presentation at Indianapolis Star & News; Sponsored by 
Society of Professional Journalists and International House) (30 September 1997) 

UNITED STATES IMMIGRATION AND REFUGEE LAW & INTERNATIONAL HUMAN RIGHTS. (Indianapolis; Comment at 
"First Monday 1997", spon:;ored by Alliance for Justice &Indiana Univ. Law School Clinic) (6 October 1997) 

COMMENT ON HUMAN RIGHTS AFlD 1IONG KONG'S REVERSION TO THE PRC (Studio Guest on WABS; Aired live from 
Hong Kong) (1 July 1997) 

HONG KONG'S SUPPLEMENTARY IREPORT TO UNITED NATIONS HUM4N RIGHTS COMMITTEE (Oral Presentation; 
Chaired UN Human Rights Committee meeting with Hong Kong NGOs; Geneva, Switzerland) (October 1996) 

TESlrIMONY ON A BILL TO AMENEl SE>CTION 13D OF THE HONG KONG IMMIGRATION ORDINANCE, CHAPTER 115 OF 

THE LAWS OF HONG KONI; (Oral Testimony before Hong Kong Legislative Council Committee) (Represented 
Amnesty International Hon;g Kong) (29 April 1996) 

REPORT ON FREEDOM OF EXPRESSION IN MALAYSIA & IRENE FERNANDEZ (Delivered to Working Group on the 
Human Rights of Women) (Wrrshington, DC) (September 1996) 

BR1E:FINGS ON HUMAN RIGHTS IN HONG KONG (V'shington, DC; Oral briefings to U.S. State Department; Oftice of 
Vice-President Gore; U.S. National Security Advisor Office; U.S. Congressional Committee Staff; NGOs; & 
International Media) (United S1:ates Representative of Hong Kong Human Rights Monitor) (Autumn 1996) 

BRIE:FINGS ON HUMAN RIGHTS IN MALAYSIA (Wrrshington, DC; Oral briefings to Statc Dcpartment; U.S. Labour 
Department; NGOs & International Media) (Autumn, 1996) 

TREATY SUCCESSION AND HONG I<ONG: WILL THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 
SURVIVE 1997? (Guest Pro:fessor, Saint Mary's School of Law, San Antonio, Texas, 10 December 1996) 

COMMENT ON MALAYSIA "FALSE NEWS" CRIMINAL TRIAL OF IRENE FERNANDEZ: FREEDOM OF EXPRESSION 
(Studio Guest on CNN World News Asia; Hong Kong) (June 1996) 
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HOFiG KONG & EQUAL OPPORTUNITIES - DlSCRlMINATlON BASED ON SEXUAL ORIENTATION: OPINION. 

Consultative Document on Equal Opportunities: Discrimination on the Grounds of Family Status & Sexual 
Orientation: Compendium of Submissions (Home Affairs Branch, Hong Kong Government) (June 1996) pp 
C188-C192 

COMMENT ON THE NEW SOUTH AFRICAN CONSTITUTION: THE NEW BILL OF RIGHTS (Registry of Submissions, 
Constitutional Assembly, Cape Town, South Africa) (May 1996) 

TOBACCO ADVERTISING & HUMA.N RIGHTS: COMMERCIAL EXPRESSION UNDER ARTICLE 16 OF THE 

HONG KONG BILL OF RIGHTS (Delivered at Hong Kong Council on Smoking and Health1 
University of Hong Kong Department of Medicine Forum) (16 April 1996) 

HOFlG KONG, THE UNITED NATIONS, AND INTERNATIONAL HUMAN RIGHTS LAW: EFFECTIVE DOMESTIC 
IMPLEMENTATION PRE- A.ND POST-1997 (Delivered for Amnesty International Hong Kong) (May 1996) 

COMMENT ON THE HONG KONG (:OVERXMENT'S 4TH PERIODIC REPORT TO THE UN HUMAN RIGHTS COMMITTEE 
(Oral presentation -- United Nations Human Kights Committee, Geneva, Switzerland) (October 1995) 

METHODOLOGY, INFORMATION 4ND SENSITIVITIES: RIGHTS & DUTIES OF FOREIGN DOMESTIC HELPERS & 

HONG KONG EMPLOYERS. Delivered - 34th int'l Congress on Asian &North African Studies (ICANAS) (1993) 

INTllRNATlONAL & DOMESTIC T V ,  RADIO, & PRINT MEDIA INTERVIEWS ON VARIED LEGAL TOPICS. 

MEDIA INCLUDES CNN,  ABC, BBC, VOICE OF AMERICA (VOA), SCMP, RTHK, AMERICAN UNIVERSITY 

TV,  & NATIONAL PUBLIC RADIO (NPR). 

SELECTED INVITED CONFERENCES, COLLOQUU, CO-SPONSORED CONFERENCES, 
EXPERT GROUPS, GRANTS, A WARDS, OTHER APPOINTMENTS, & PRESS CREDENTLALS 

DELEGATE (NGO), UNITED NATILINS~NTERNATIONAL CRIMINAL COURTASSEMBLY OFSTATES PARTIES MEETING, 
2003 (New York) 

DELEGATE (NGO), UNITED NATILINS~NTERNATIONAL CRIMINAL COURTPREPARATORY COMMITTEE AND 

PREPARATORYCOMMISSIO'NMEETINGS, 1998, 1999,2000 (New York) 

DELEGATE (NGO), 2001 UNITED~VATIONS WORLD CONFERENCEAGAINSTRACISM, RACLAL DISCRIMINATION, 
XENOPHOBIA & RELATEDINTOLERANCE (AND THENGO WORLD CONFERENCE), August - September 2001 

(Durban, South Africa) 

DELEGATE (NGO), 2000 UNITED IV~1-1ofls WORLD CONFERENCE AGAINSTRACISM, RACLAL DISCRIMINATION 
XENOPHOBLA & RELATED INTOLERANCE REGIONAL PREP4R.I TORY COMMITTEE MEETINGS FOR THEAMERICAS 
(AND THE NGO CONFERE.AlCE OF CITIZENS), December, 2000 (Santiago, Chile) 

P.~R'TIC~PANT/OBSERVER, ATTORNEY TRAINING - INTER-AMERICAN COURT OF HUMAN. Training Program, for 25 

Latin American attorneys from El Salvador, Guatemala, Honduras and Costa Rica conducted by the International 
Human Rights Law Institut~:, DePaul University College of Law. Phase 111. January 2000. San Jose, Costa Ricu. 
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PARTICIPANT, INTERNATIONAL CRIMINAL COURT TRAINING PROGRAM, INTERNATIONAL CRIMINAL COURT 

NETWORK, THE HAGUE, 'THIS NETHERLANDS, JUNE 2003 

GRANT RECIPIENT, INDIANA UNIVERSITY INTERNATIONAL PROGRAMS (BLOOMINGTON) RESEARCH Grant (for 

Research on Yale Journal of Irtternational Law Article) (2000) 

UNITED STATES INFORMATION AGEIYCY GRANT RECIPIENT, LITHUANM HUMANRIGHTSSPEAKER'SPROGRAM 
(December 1998) (Awarded United States Information Agency have1 grant to Vilnius, Lithuania to deliver human 
rights lectures, & participale in human rights, democracy & rule of law meetings. Local sponsors: Lithuanian 
Constitutional Court, Lithuanian Human Rights Center, & USIS America Center. Meetings with Human Rights 

Committee of the Seimas (]Parliament), Constitutional Court Judges, professors & students of Law Academy, 

Vilnius University Law Fa~:ulty, &the Law School of Vytautas Magnus University in Kaunas.) (Lithuania) 

EXPERT CONSULTANT, EDUCATION FOR ACTION: A SYMPOSIUM ON HUMAN RIGHTS EDUCATION (ENHANCEMENT 

OF UNDERGRADUATE HU,MAN RIGHTS EDUCATIONA T UNIV OF DA YTON & IN NORTHAMERICA) (INVITED 

BY UNIV. OF DAYTON ADVISORY COMMITTEE ON HUMAN RIGHTS) (9-1 1 April 1999) (Dayton, Ohio) 

PAIITICIPANT, SOCIETY FOR PROFESSIONAL JOURNALISTS NATIONAL CONVENTION, Oct. 1999, (Indianapolis, Indiana) 

DEI~EGATE, VIENNA + 5 GLOBAL iVGO FORUM ON THE 5-YEAR REVIEWOF THE VIENNA DECLARA TIONAND PLATFORM 
OFACTION, 22-24 June 1998, (Ottawa, Canada) (Co-Sponsor: Human Rights Internet) 

DELEGATE (NGO), UNITED N A  Tl0N.T DIPLOMA TIC CONFERENCE OFPLENIPOTENTL~RIES ON ESTABLISHMENT OF AN 

INTERNATIONAL CRIMINAL COURT, 15 June to 17 July 1998, (Rome, Italy) 

PAIITICIPANT, INTERNATIONAL H'UMANITARMNLA w TRAINING SEMINAR FOR UNIVERSITY (LA w SCHOOL) TEACHERS, 

9-1 5 August 1998, (Geneva, :Fwitzerland) (Co-Sponsored Scholarship from: International Committee of the Red 
Cross & Geneva Graduate Institute of International Law) 

MCIDERATOR/CHAIR/CO-SPONSOR, H U M A N R I G ~ S  & THE INTERNATIONAL COMMUNITY: THE UNITED N.4TIONS AS 

PLATFORMFOR ACTION, (Roundtable at Second International Conference on Women in Africa & the African 
Diaspora: Health & Human Rights) (26 Oct 1998, Indiana University) (Co-sponsor: Indiana University School of 

Law Program in International Human Rights Law) 

PAIRTICIPANT, UNITED STATEShrEETING OF EXPERTS ON REINING IN IMPUNITY FOR INTERNATIONAL CRIMES & 
SERIOUS VIOLATIONS OF HUMANRIGHTS, 13 April 1997. (Washington, D.C.) 

PARTICIPANT, REINING INIMPUfVITY FOR INTERNATIONAL CRIMESAND SERIOUS VIOLATIONS O F ~ U N D A M E N T A L  

HUMANRIGHTS, 17-21 September 1997. (Siracusa, Italy) 

DI!;CUSSANT, L I L L I C W E W M A N  COLLOQUIUM ONHUMANRIGHTS, 4 October 1997, (Cincinnati, Ohio) (Urban Morgan 

Institute; University of Cincinnati School of Law) 

PARTICIPANT & CO-SPONSOR, AIDVANCING CHILDREN'S FUTURES: THEROLE OFNON-GOVERNMENTAL 

ORGANIZATIONS INSUPPORTING CHILDREN'S RIGHTS, 20-22 Nov. 1997, (Indianapolis, Indiana) (Co-Sponsored 

by Program in International Human Rights Law, Indiana University School of Law at Indianapolis) 
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INVITED PARTICIPANT, United Nations/SZ Annual DPIINGO Conference: Meeting the Challenges of a Globalized World, 
(United Nations, New Yorlr, 15-1 7 September 1999) 

MODERATOR & DISCUSSANT, HUMAN RIGHTS INLATINAMERICA, 4 November 2000, Panel Discussion featuring Ms. 
Marisol Lopez-Mendoza (Mexico Solidarity Network - Chiapas, Mexico) and Jose Rivero, Greg Loyd, & Dan 
Foote (Indianapolis, Indiana) 

INVITED PARTICIPANT, Intellectual Properly & Human Rights (American Association for the Advancement of Science, 
14 September 1999, Washington. DC) 

TRIAL OBSERVER, DPP OF MALA YSIA VIRENE FERNANDEZ. Trial Observer in Kuala Lumpur, Malaysia (1996 & 1998). 
Trial commenced Summer 1996 and ended in 2003. (Criminal Charges of Maliciously Publishing False News 
Contrary to the Malaysian Printing Presses and Publications Act 1984 (as rev'd 1987), (Act 301)). (On Mission for 
Human Rights WatchIAsia). 

PAItTICIPANT, LEADERSHIP CONA~EIPENCE- HARVARD UNIVERSITY, 16--18 Sept. 1999, Cambridge, Massachusetts. 

Hong KongPeople's Republic of China Government - TransitioniChange of Sovereignty Hand-Over Ceremonies & 
Other UWPRC Events (JunelJuly 1997) 

North Atlantic Treaty 0rgani::ation -NATO - Kosovo Forces (KFOR) (June 1999) 

United Nations General Assetnb[jf (New York) (September 1999) 
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'Message Page 1 of 1 

From: (-1 

Subject: United States v. Hick:;, Decision of the Presiding Officer. D27 - 
United States v. Hicks 

Decision of the Presiding Officer, D27 

The Presiding Wcer tlas denied the request for production of George Edwards as a witness. The 
Presiding Officer did not find that he is necessary. See Military Cammission Order 1, section 5H 
Accordingly, this request has been moved from the active to the inactive section of the filings inventory in 
accordance with POM 12. See also paragraph 8. POM 12. 

By Direction of the Presiding Officer 



UNITED STATES OF AMERICA 1 
1 DEFENSE MOTION - 
) THE ENTIRE COMMlSSION 

v. ) TO GRANT PRODUCTION OF 
1 WITNESS DENIED IN D 30 

DAVID HICKS 
1 
1 (Michael Schmitt) 
) 

29 October 2004 

The Defense previously requested that name of witness be produced. The request was denied by the 
Presiding Officer under the provisions of Military Commission Order 1, section 5H. 

The Defense requests the Commission direct the production of the witness, and that the Commission 
consider the following previously made filings, and the attachments thereto, per the Filings Inventory 
D30, in making its determin,atic)n. 

a. Motion by the defense requesting Mr. Schmitt. 
b. Decision of the Presiding Officer denying the witness 
c. The government response to D30, if any. 

By: 
M.D. MORl 
Major, U.S. Marine Corps 
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UNITED STATES OF AMERICA 1 
) DEFENSE REQUEST FOR 
1 WITNESS 

v. ) 
1 (Professor Michael Schmitt) 
1 

DAVID M. HICKS 1 20 October 2004 

The Defense in the case of the Unitedstates v. David M Hicks requests the following witness for the 
01 November 2004 motion hearing at Guantanamo Bay and in support of this request the defense 
states: 

I. Witness information: 
Professor Michael Schmitt 
Professor of International Law and Director: Progranl in Advanced Security Studies 
George C. mushall European Center for Security Studies 
Garmisch-Partenkirchen, Germany 

Office Phone: 49-8821-750-61 7 
schmittm@m;lrshallcenter.org 

2. Need for translator: None 

2 .  Synopsis of testimony: It is anticipated the Mr. Schmitt will testify as an expert in the law of 
armed conflict (law of war), including but no1 limited to, the following: 

a. Professor Schmitt will tesbfy regarding the applicability of the Law of Armed Conflict (LOAC) to 
prior to the commencement, during, and following active U.S. and coalition militaq 

operations in Afghanistan. He will explain that an international armed conflict did not begin until 
October 7,2001, because befm~re that date there were was no armed conflict between Statcs; therefore, 
the law of armed conflict did not apply until that date. This testimony will demonstrate the erroneous 
nature of the time period contained in charge 1. 

He will further testify that the international armed conflict between the United States and the 
former government of Afghanistan, the Taliban regime, likely endcd in 2002 when the new interim 
government of Afghanistan, headed by Mr. Karzai, took power in Afghanistan. Hc will futther testify 
that the only portion of the LOAC currently applicable to ongoing U.S. military operations in 
A,fghanistan would be the provisions of Common Article 3 of the Geneva Conventions because the 
military operations taking place in Afghanistan against the remnants of the former Taliban regime 
constitute, at most, a non-intarnational armed conflict. He will hrther testify that the ongoing military 
operations against al Qaida in Afghanistan do not trigger the LOAC because a1 Qaida is neither a state 
entity, nor a rebel group operaling in the IJnited States. 

Professor Schmin will also testify that the assertions by the prosecution that a1 Qaida is a 
"virtual state" arc unsupported by any reasonable interpretation of international law andior the LOAC. 

D30 Motion (US v Hicks), Page 1 of 3 
Page 84 of 346



He will further testify that the prosecutions assertions that the President's statements that the United 
States is at war with the a1 Qaida, or is engaged in an armed conflict with a1 Qaida, have no bearing on 
the application of the LOAC, and that prosecution assertions that such statements trigger the 
application of the LOAC as it applies to Mr. Hicks continued detention as an enemy combatant by the 
United States are incorrect. 

Professor Schmitt will also testify regarding the requirements under the LOAC for an 
individual to be considered a lawful combatant. He will testify that under the LOAC, Mr. Hicks 
should have been granted an Article 5 tribunal soon after he was taken into custody by the United 
States. He will further testi:Fy regarding the implications of Mr. Hicks' attempts to comply with the 
LOAC as it pertains to lawful combatants. 

Professor Schmitt will also testify regarding the implications of Mr. Hicks' alleged status as an 
unprivileged belligerent, and the implications of that status. Specifically, he will testify that the 
offense of "murder by an ur~privileged belligerent" is not a war crime as contained in charge 2 and one 
of the objects of Charge 1. He will testify Mr. Hicks' that the mere status of unprivileged belligerent is 
not an offense under the LOAC:, and that if, in fact, he aided in a murder, attempted to murder, or in 
fact participated in the murder of American personnel andlor coalition partner personnel, Mr. Hicks 
could only be tried under the domestic law of a state with domestic jurisdiction over Mr. Hicks. 

The above testimony is relevant to the defense motions to dismiss or for appropriate relief for 
imposition of improper pretrial detention; the international armed conflict in Afghanistan has ended; 
for failure to state an offense of "murder by an unprivileged belligerent;" for failure to state an offense 
of "destruction of property by :an unprivileged belligerent; and other defense motions. 

It should be noted the defense may ask Professor Schmitt to testify regarding other concepts 
relevant to the LOAC that are implicated by Mr. Hicks' case. This synopsis is not intended to convey 
every possible point, opinion, or relevant fact that Professor Schmitt has to offer as part of his 
testimony. Please refer to the arguments in the defense motions. The motion documents contain 
additional cites to relevant legal concepts about which Professor Schmitt may testify. 

3. Source of knowledge: I have spoken to him previously. 

4. Use of testimony: This witness will testify on for the motion hearing scheduled to begin 1 
November 2004. 

5 .  Reasonable availability of witness: Mr. Schmitt is available to testify by telephone. 

6. Alternative to live testimony: The defense believes that a stipulation of expected testimony is not a 
viable option for this witness. Much of the expected testimony is intended to educate the commission 
on relevant areas of law, some of which will include opinion. Further, a stipulation of expected 
testimony would take away the commission's opportunity to question this witness regarding complex 
issues of the LOAC and its implications for Mr. Hicks case. Moreover, some of the facts and opinions 
the witness will testify abo~?t are in direct contravention of opinions the prosecution has cited in its 
responses to defense motions. Alternatives to testimony such as written opinions, briefs, telephonic 
testimony, or affidavits will not be sufficient to adequately convey to the commission the complex 
concepts of LOAC and its application to Mr. Hicks' continued detention, trial by military commission 
for certain offenses, the implications of the existence of an armed conflict with a1 Qaida andlor the 
Taliban regime andlor its remnants. Moreover, using such alternatives to testimony would deprive the 
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commission of the important opportunity to question Professor Schmitt regarding the topics on which 
he would testify, and others topics in to which the comnlission desired to inquire. 

7. Is the witnesses cumulative with other witnesses: No. 

8. Attachments: CV of Mr. Sclunitt 

BY: - -- 
M.D. MORI 
Major, U.S. Marine Corps 
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Professor Michael N. Schmitt 

Current Position 

Dircxtor, Leaders of the 21'' Century Program and Professor of lnternational 
Law, College of lnternational Security Studies, Georee C. Marshall European 
Center for Security Studies, Garmisch-Partenkirchen, Germany 

Education 

Academic 

LL.M, Yale Law School 
JD, University of Texas 
NLA (National Securitv and Strateeic Studies). Naval War College 
EIA i~o l i t ica l  ~cience/~istory), !jouthwest Texas State university 
BA (Political ScienceIHistory), Southwest Texas State University 

Nlaval War College 
Air War College 
Air Command and Staff College 
Marine Command and Staff College 
Air Force Squadron Officers I i cho~ l  

F'rofessional Affiliations 
Member, Institute of Internatknal Humanitarian Law 
htember, International Law Association (British Branch) 
hIATO School, Adjunct Faculty - 
A,merican Society of Internatifla1 Law (ASIL) - 
Societe Internationale de DroaMilitaire et Droit de la Guerre, UK Branch 
Editorial Board, InternationaLLJw Studies Series 
Executive Committee, Lieber Society, ASIL 

Professional Experience 
2003-Present: Director, Leadlers of the 21st Century Program and Professor of lnternational Law, 
C~eorge C. Marshall European Center for Security Studies. 
1999-2003: Director, Executive Program in lnternational and Security Studies, George C. Marshall 
European Center for Security Studies 
1998-1999: Professor and Deputy Head, Department Of Law, United States Air Force Academy 
1997-1998: Visiting Scholar, Yale Law School 
1996-1998: Professor of lnternational Law, Naval War College 
1997: Staff Judge Advocate, Operation Northern Watch (No-Fly Zone Over Iraq) 
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1995-1996: Student, United States Naval War College 
1993-1995: Staff Judge Advocate, lncirlik Air Base, Turkey 
1991-1993: Staff Judge Advocate, lraklion Air Station, Greece 
1990-1991: Student, Yale Law School 
1988-1990: Assistant Professor of Law, United States Air Force Academy 
1987-88: Defense Counsel, F'lorennes Air Base, Belgium 
1986-87: Deputy Staff Judge Advocate, Florennes Air Base, Belgium 
1984-1986: Assistant Staff Judge Advocate, lncirlik Air Base, Turkey 
1981-1984: Student, University Of Texas Law School 
1979-1981: Chief, Operational and Targeting Intelligence, lncirlik Air Base, Turkey 
- 
Awards 

Scholarship 
A~nnual Waldemar Solf Lecture, U.S. Army Judge Advocate General's School, 2003 
El.ected Member, lnternational Institute of Humanitarian Law, 2002 
Kl.aus Kuhn Prize, lnternational Institute of Humanitarian Law, 2000 
Hlugh Nott Prize, Naval War College, 1999 
Military Operations and Law Prize, Naval War College, 1996 
Sc~iety for Strategic Air Command Award, Best Air Force Law Review Article, 1994 
A~nbrose Gherini Prize for lnternational Law, Yale Law School 

Professionai 
Arnerican Bar Association, Special Commendation for Exemplary 
Commitment to Public Service, 39th Wing Law Center, 1995 
Arnerican Bar Association, Outstanding Air Force Lawyer Award, 1991-92 
Outstanding Judge Advocate, U.S. Air Forces, Europe, 1991 
New York Bar Association Award for Trial Advocacy, USAF Judge Advocate General's School, 1987 
Outstanding Judge Advocate, U.S. Air Forces, Southern Europe, 1985 
Jdnt Meritorious Service Medal 
Mt?ritorious Service Medal (eight) 
Air Force Achievement Medal (Specific Accomplishment) 
Humanitarian Service Medal 
Southwest Asia Service Medal (with Battle Star) 
Armed Forces Expeditionary Medal 
- 

2 Gernackerstrasse 
82467 Garmisch-Partenkirchen 

Germany 
Phone +49 (0)8821-750617 - Fax +49 (0)8821-750688 

Michael Schrnitt 
George C. Marshall European Center for Security Studies 

CMR 409, Box 564 
APO AE 09053 

E-mail: schrnittrnQrnarshallcenter.orq 
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DEPAWMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

1610 DEFENSE PENTAGON 
WASHINGTON. DC 20301-1610 

October 22,2004 

MEMORANDUM FOR DETAILED DEFENSE COUNSEL ICO DAVID MATIHEW HICKS 

SUF3JlXT: Witness Request for Psofesso~ Michael Sclnnitt 

1 .  On October 20,2004, the Defense Counsel in Y.S. v. Hick quested the above-named 
witness be produced for live testimony at Guanfanamo Bay, Cuba. For the reasons laid in our 
Motion to Exclude Attorney and Legal Commentator Opinion Testimony of October 13,2004 
and Rcply thereto of October 22.1004, we object to this fonn of testimony. Accordingly, your 
request is denied. 

Pmsc~utor 
Off~ce of Military Conmussions 

Attachment: 
As stated 
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Message Page 1 of 1 

~irom:-l 

ael, MAJ, DoD OGC'; 

~ ~ ~ 

United Siates v. Hicks 

Decision of the Presiding Clfficer, 030 

h e  Presld,ng Officer has denled ihe request for product on of Mr Schrn~dt as a w~tness The Pres dlng 
OWcer dl0 not flnd that ne e necessarv See Mll.tat-y Comm~ssion Order 1, sect on 5H Accord ngly, this 

~ ~~ 

request has been moved from the act&e to the inactive section of the filings inventofy in accordance with 
POM 12. See also paragraph 8. POM 12. 

By Direction of the Pree,idir~g Officer 



Office of the Presiding Officer 
Military Commission 

August 3 1,2004 

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS 

SUBJECT: Interlocr~tory Question 1 - Location of Closed Sessions 

1. This Interlocutory Question is presented under the provisions of Military Commission 
Order 1, paragraph 4.4(5)(d), as one the undersigned Presiding Officer "deems 
appropriate." "Closed sessions" as used in this document are those sessions of the 
Commission in which the accused does not have the right to be present because of the 
nature of the information presented. 

2. An accused is not ;~llowed to be present during closed sessions making it unnecessary 
to hold such sessions at GTMO. The Presiding Officer does not believe that any 
Commission Law requires that a closed session be held in the same general locale that the 
accused is located. The Commission is considering scheduling and holding - when and if 
possible -closed sessions in CONUS with the following arrangements: 

a. All necessalry parties will be assembled at a facility where the necessary 
security arrangements can be made. 

b. No other blusiness may be conducted or addressed other than the presentation of 
closed session evidence which the accused is not permitted to hear, or arguments on 
motions or objection:s based solely on closed session matters. 

3. May the Commission proceed as indicated in paragraph 2 above? 

Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 

CF: All Trial and Defense Counsel: 
U S  v. Hamdao 
U S  v. Hicks 
U S  v. Al Bahul 
U S  v. Al Qosi 

Review Exhibit 41 
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WWINITING AVIHORITY FOR 
YIUl'ARY COMMISSIONS 

OI'FICE OF THE SECRETARY OF DEFENSE 
1640 DEFENSE PENTAGON 

WASHINGTON. DC 20301 -1 640 

October 5,2004 

MEMORANDUM FOR Colonel Peter E. Brownback UI, Presiding Officer for 
United States v. Harndcm, United States v. Hicks, United States v. a1 Qosi, United States 
v. Bahlul 

SUBJECT: Request for Authority Submitted as "Interlocutory Question 1" 

On August 3 1,21004 you forwarded "Interlocutory Question 1" to me for decision, 
requesting authority to hold closed sessions of the Commission, &om which the accused 
has been properly excliided, at a location within the Continental United States. 

This issue is not properly raised as an Interlocutory Question. I view the 
requirement of MCI Number 8, paragraph 4(A) that "the full commission shall adjudicate 
all issues of fact and law" as a prerequisite to your exercise of discretionary authority to 
certify an interlocutory question to me. Until such time as the full commission has ruled 
on a question of fact or law, certification as an interlocutory question for an advisory 
opinion is not authorized. Accordingly, your request is denied in the form of an 
interlocutory question. 

I will consider your question as a request for me to exercise the authority vested in 
the Appointing Authority by MCO Number 1, Section 6(B)(4), to authorize holding 
closed sessions of the  commission at a place other than Guantanamo Bay, Cuba. The 
request is denied. All sessions of the Commission shall be conducted at Guantanamo 
Bay. 

Appointing ~uthority 
for Military Commissions 

Review Exhibit 4 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 

September 9,2004 

MEMORANDUM FOR Appointing Authority for Military Commissions 

SUBJECT: Interlocutor? Question # 1 and # 2 

In response to the Presiding Officer's Interlocutory Question #1, the defense in U.S. v. Hicks 
objects to closed sessions of the commission occurring outside of Guantanamo Bay unless Mr. 
Hicks is available for conr;uli:ation in the immcdiatc area of the closed session. 

This proposal appears to justify closed sessions for the sake of convenience, and would 
encourage more business -to be conducted within a closed session. Such action is contrary to our 
client's right to a trial open to the public mandated in MCO No. 1, and the U.S. and Australian 
agreement that the prosec~ltion does not intend to rely on evidence in its case-in-chief requiring 
closed proceedings from which Mr. Hicks could be excluded. 

Assuming that Mr. Hicks must be excluded from closed sessions (a proposition we object to 
generally, and which will be the subject of a subsequent formal motion), Mr. Hicks still has a 
right to consult with coun:sel in person before any closed session and during any recesses. 
Because Mr. Hicks is conf ned at Guantanamo Bay, we would lose the opportunity for necessary 
facc-to-face consultation if the Presiding Officer's proposal for CONUS closed sessions were put 
in place. This would unfairly interfere with the attorney-client relationship, and impair our 
ability to represent Mr. Hick:; zealously. 

I will note that prior closed sessions included little, if any, classified information being 
presented. I am concerned that closed sessions are not functioning to protect any classified 
information. The closed sessions have, however, already resulted in Mr. Hicks being 
utll~ecessarily cxcluded from the proceedings, and have unnecessarily limited the public's access 
to information. Thus, it is clear that any procedural change that would facilitate the holding of 
more closed sessions will have the effect of more commission business being conducted -most 
likely unnecessarily to sorne, if not a considerable extent - in secret, a development contrary to 
the explicit directives of MCIO No. 1. 

In response to the Pre~~iding Officer's Interlocutory Question #2, the defense in US. v. Hicks 
objects to closed conferences where the members are not meeting face to face. The commission 
as a whole is to decide issues of law and fact. A full and thorough discussion must take place on 
all issues. A comprehensive exchange of ideas and positions can not be accomplished effectively 
via e-mail or phone. Allowing Commission conferences to be conducted by the means proposed 
in Interlocutory Question d2 will only undermine the integrity and legitimacy of the military 
commission process as a whole. 
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Indeed, the procedures proposed in IQ #2 would be unprecedented even in an ordinary case. 
Juries do not meet outside the courthouse to decide cases; nor do they do so by e-mail or 
teleconference. Also, there are so many mixed issues of fact and law that even the judicial 
function of the Commission cannot be separated from its fact finding obligations. Moreover, 
given the nature of the prosceedings, their importance, their unique context, and the fact that the 
world is watching carefully, it would b entirely inappropriate to treat the Commission's 
deliberations so cavalierly as to reduce them to ordinary civilian or corporate decision-making. 
Besides, the participation of particular members might well be circumscribed or otherwise 
limited by resort to other means of deliberation and/or decision-making. Deliberation by 
telephone or e-mail will invariably stunt discussion and full participation by all Commission 
members. 

Furthermore, as a threshold matter, we do not believe any amendments should be made to 
MCO's or MCI's (upon which IQ's #1 & 2 are based) that adversely affect any detainee. Such 
changes not only constitute e.xpost facto provisions, but also further aggravate a critical defect in 
the commission system: that there is an absence of the notice and/or continuity that are 
hallmarks of a fair adjudicative system. The prospect of further amendments to MCO's and 
MCI's, without any symmetrical procedure for doing so (or contesting them beforehand) merely 
enhances the intractable p:roblems inherent in the commission system as presently constituted. 

If you have any questions regarding the memorandum, please contact me at (703) 607-1 521. 

M. D. MORI 
Major, U.S. Marine Corps 
Detailed Defense Counsel 
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Office of the Presiding Officer 
Military Commission 

September 1,2004 

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS 

SUBJECT: 1nterlocutor:y Question 2 - Closed Conferences 

1. These Interlocutory Questions are presented under the provisions of Military 
Commission Order 1: paragraph 4A(5)(d), as one the undersigned Presiding Officer 
"deems appropriate." In presenting these questions, the Presiding Officer presumes that 
the proposed modification to paragraphs 4 and 5 of Military Commission Instruction # 8, 
forwarded by email on 23 August 2004, is in effect. 

2. Military Commission Order #1, paragraph 6B(4) provides that "Members of the 
Commission may meet in closed conference at any time." 

a. Is there an:y reason why the members can not meet together to hold a closed 
conference in CONUS to discuss and decide motions, questions, and other matters that do 
not require the presence of counsel or the accused? 

b. Can the closed conference be done by conference call with all members - given 
a situation where all the members have the necessary documents to resolve a motion or 
question? 

c. Can the clc~sed conference be done by email - given a situation where all the 
members have the necessary documents to resolve a motion or question ensuring that all 
members receive ancl respond to all emails? 

Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 

CF: All Trial and Defense Counsel: 
US v. Hamdan 
US v. Hicks 
US v. Al Bahul 
US v. Al Qosi 
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APPOlNllNG AIJTHMIITY FOR 
MILIT/LRY COMMISSIONS 

OFFICE OF THE SECRETARY OF DEFENSE 
1 0 0 0  DEFENSE PENTAGON 

WASHINGTON. DC 20301 - 1  640 

October 5,2004 

MEMORANDUM FOR. Colonel Peter E. Brownback 111, Presiding Officer for 
United States v. Hamdan, IJnited States v. Hich, United States v. a1 Qosi, United States 
v. Bahlul 

SUBJECT: Request for Authority Submitted as "Interlocutory Question 2" 

On September 1,2004 you forwarded "Interlocutory Question 2" to me for 
decision, requesting authority to hold closed conferences of the Commission, to discuss 
and decide motions, questions, and other matters that do not require the presence of 
counsel or the accused, at either (1) a location within the Continental United States, (2) 
by telephonic conference call or (3) by electronic mail. 

This issue is not properly raised as an Interlocutory Question. 1 view the 
requirement of MCI Number 8, paragraph 4(A) that "the full commission shall adjudicate 
all issues of fact and lzw" as a prerequisite to your exercise of discretionary authority to 
certify an interlocutory question to me. Until such time as the full commission has ruled 
on a question of fact or law, certification as an interlocutory question for an advisory 
opinion is not authoriz~xl. Accordingly, your request is denied in the fonn of an 
interlocutory question. 

I will consider your question as a request for me to exercise the authority vested in 
the Appointing Authaity by MCO Number 1, Section 6(B)(4), to authorize holding 
closed deliberations of'the Commission at a place other than Guantanamo Bay, Cuba, and 
by a means other than direct face-to face discussion. The request is denied. All 
deliberations of the Cc~mmission shall be conducted at Guantanamo Bay, and all 
members and alternates shall be physically present. 

John D. ~lten'burg, J 
Appointing Authori 6J 

for Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 

September 9,2004 

MEMORANDUM FOR Appointing Authority for Military Commissions 

SUBJECT: Interlocutory Question # 1 and # 2 

In response to the Pre,siding Officer's Interlocutory Question #I, the defense in U.S. v. Hicks 
objects to closed sessions of the commission occurring outside of Guantanamo Bay unless Mr. 
Hicks is available for consultation in the immediate area of the closed session. 

This proposal appears to justify closed sessions for the sake of convenience, and would 
encourage more business to be conducted within a closed session. Such action is contrary to our 
client's right to a trial open to the public mandated in MCO No. 1, and the U.S. and Australian 
agreement that the prosecution does not intend to rely on evidence in its case-in-chief requiring 
closed proceedings from which Mr. Hicks could be excluded. 

Assuming that Mr. Hl~~kls must be excluded from closed sessions (a proposition we object to 
generally, and which will be the subject of a subsequent formal motion), Mr. Hicks still has a 
right to consult with cour~sel in person before any closed session and during any recesses. 
Because Mr. Hicks is confined at Guantanamo Bay, we would lose the opportunity for necessary 
face-to-face consultation if the Presiding Officer's proposal for CONUS closed sessions were put 
in place. This would unfairly interfere with the attorney-client relationship, and impair our 
ability to represent Mr. Hicks zealously. 

I will note that prior closed sessions included little, if any, classified information being 
presented. I am concerned that closed sessions are not fimctioning to protect any classified 
information. The closed sessions have, however, already resulted in Mr. Hicks being 
unnecessarily excluded from the proceedings, and have unnecessarily limited the public's access 
to information. Thus, it is clear that any procedural change that would facilitate the holding of 
more closed sessions will have the effect of more commission business being conducted - most 
likely unnecessarily to some, if not a considerable extent - in secret, a development contrary to 
the explicit directives of MCO No. 1. 

In response to the Presiding Officer's Interlocutory Question #2, the defense in U.S. v. Hicks 
objects to closed conferences where the members are not meeting face to face. The commission 
as a whole is to decide issues of law and fact. A full and thorough discussion must take place on 
all issues. A comprehen:jive exchange of ideas and positions can not be accomplished effectively 
via e-mail or phone. A1low:ing Commission conferences to be conducted by the means proposed 
in Interlocutory Question. #2 will only undermine the integrity and legitimacy of the military 
commission process as a whole. 
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Indeed, the procedure:< proposed in IQ #2 would be unprecedented even in an ordinary case. 
Juries do not meet outside the courthouse to decide cases; nor do they do so by e-mail or 
teleconference. Also, there are so many mixed issues of fact and law that even the judicial 
function of the Commission cannot be separated from its fact finding obligations. Moreover, 
given the nature of the proceedings, their importance, their unique context, and the fact that the 
world is watching carefully, it would b entirely inappropriate to treat the Commission's 
deliberations so cavalierl!r as to reduce them to ordinary civilian or corporate decision-making. 
Besides, the participation of particular members might well be circumscribed or otherwise 
limited by resort to other means of deliberation andlor decision-making. Deliberation by 
telephone or e-mail will invariably stunt discussion and full participation by all Commission 
members. 

Furthermore, as a thrc:shold matter, we do not believe any amendments should be made to 
MCO's or MCI's (upon which IQ's #1 & 2 are based) that adversely affect any detainee. Such 
changes not only constitute t!xpost facto provisions, but also further aggravate a critical defect in 
the commission system: that there is an absence of the notice andlor continuity that are 
hallmarks of a fair adjudicative system. The prospect of further amendments to MCO's and 

A & 

MCI's, without any symnnetrical procedure for doing so (or contesting them beforehand) merely 
enhances the intractable problems inherent in the commission system as presently constituted. 

If you have any questions regarding the memorandum, please contact me at (703) 607-1521. 

M. D. MORI 
Major, U.S. Marine Corps 
Detailed Defense Counsel 
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Office of the Presiding Officer 
Military Commission 

September 2, 2004 

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS 

SUBJECT: Interlocutory Question - #3 - Process for Deciding Motions and the 
Procedure for Forwarding Mandatory/Discretionary Interlocutory Questions 

1. This Interlocutory Question is presented under the provisions of Military Commission 
Order 1, paragraph 4P~(5')(d), as one the undersigned Presiding Officer "deems 
appropriate." In preseinting this question, the Presiding Officer presumes that the 
proposed modificatiori to paragraphs 4 and 5 of Military Commission Instruction # 8, 
forwarded by email on 23 August 2004, is in effect. 

2. If a motion or quest:ion is presented to the Commission that would effect the 
termination of the proceedings with respect to a charge if granted, is the below 
procedure correct? 

a. The motion or question is heard by the Commission and evidence is gathered. 
The Commission hears oral argument, if requested and necessary. The Commission does 
not make any finding:; of fact, does not rule on the motion, and does not make any 
recommendation on the disposition of the motion. 

b. The Presiding Officer will determine what documentary or other materials shall 
be forwarded to the appointing authority - counsel for either side may forward any other 
materials NLT than a specific announced date. 

c. If the members will not decide or recommend a decision on a motion, and no 
evidence is required to decide the question, is it necessary for the members to be meet in 
open session or closecl conference, or may the Commission simply arrange to send the 
motions and written argument to the Appointing Authority? 

3. If a motion or ques~ion is presented to the Commission that would not effect the 
termination of the proceedings with respect to a charge if granted, is the below 
procedure correct? 

a. The motion is received by the Commission and evidence is gathered. The 
Commission hears oral argument, if requested and necessary. 

f 
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b. In a closed conference, the members decide the motion or question, and the 
decision is announced in an open session, or, if classified or protected, a closed session, 
or by a published decision in writing or email. 

c. The Presiding Officer may, in his or her discretion, certify the question to the 
Appointing Authority and if that is done, will determine what documentary or other 
materials shall be forviarded to the appointing authority. He will only forward the 
question after the Con~mission has completed the process in 3a and 3b above. 

4. If a motion or question is presented to the Commission that would not effect the 
termination of the proceedings with respect to a charge, whether granted or not, is the 
Commission required to prepare formal and written findings of fact and/or conclusions of 
law? 

Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 

CF: All Trial and Defense Counsel: 
US v. Hamdan 
US v. Hicks 
US v. Al Bahul 
US v. A1 Qosi 
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APPOINTING AUTHORITY FOR 
HILITCRY COMMISSION9 

OFI'ICE OF THE SECRETARY OF DEFENSE 
1 6 4 0  DEFENSE PENTAGON 

WASHINGTON, DC 20301 -1 640 

October 6, 2004 

MEMORANDUM FOP. Colonel Peter E. Brownback 111, Presiding Officer for 
United States v. Hamdan, United States v. Hicks, United States v. a1 Qosi, United States 
v. Bahlul 

SUBJECT: Request fwr Guidance Submitted as "Interlocutory Question 3" 

On September 3,2004 you forwarded "Interlocutory Question 3" to me for 
decision, requesting approval of proposed procedures for certifying interlocutory 
questions to me. 

This issue is not properly raised as an Interlocutory Question. I view the 
requirement of MCI Number 8, paragraph 4(A) that "the full commission shall adjudicate 
all issues of fact and law" as a prerequisite to your exercise of discretionary authority to 
certify an interlocutory question to me. Until such time as the full commission has ruled 
on a question of fact wr law, certification as an interlocutory question for an advisory 
opinion is not authorized. Accordingly, your request is denied in the form of an 
interlocutory question. 

I recognize that, guidance is necessary regarding the procedure for certifying 
interlocutory questions to me. Such guidance will be promulgated by the appropriate 
authorities. 

John D. Altenburg, Jr. 
Appointing Authority 

for Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 

September 9,2004 

MEMORANDUM FOR Appointing Authority for Military Commissions 

SUBJECT: Interlocufory Question # 3 and the power of the Appointing Authority to decide 
Interlocutory questions 

In response to the Pr':sitling Officer's Interlocutory Question #3, the defense in US. v. Hicks 
objects to the Appointin;: Authority being connected in any way with any decision of law in the 
military commission assigned to Mr. Hicks's pending case. 

The President's Military Order of 13 November 2001 is clear; the military commission sits 
"as the triers of both law and fact." As for the procedures outlined in 7 2 of IQ #3, there is not 
any basis in the PMO for such procedures. They are, just like so much else in the Commission 
system, merely a creature ofthe PO or Appointing Authority, and not part of any codified, 
predictable, or viable legal system. As such, they are ultra vires. 

All language found in any Military Commission Order or Instruction attempting to authorize 
interlocutory questions of law to be forwarded to and decided by the Appointing Authority 
violates the President's lvlilitary Order and denies Mr. Hicks the fundamental guarantees of due 
process. The Appointing Authority is not an independent judicial officer, and referring matters to 
him as if he were only filrther de-legitimizes the entire commission system. It also, of course, 
further illustrates a fundmental problem with the commission system: the absence of 
independent review, appellate or otherwise. 

More specifically, 

(a) regarding the procedures in 7 3(b), we restate our objections to publishing official 
Commission decisions via e-mail; 

(b) regarding the procedures proposed in 7 3(c), there should not be any editing with 
respect to what "documentary or other materials" are forwarded to the Appointing 
Authority once the PO has certified a question. All materials either presented by a 
party. or generated at a hearing, or deliberative session of the Commission. should 
be fonvarded to the Appomting Authority in the event of certification of a 
particular issue or motion, and 

(c) regarding 1 4, all fom~al findings of fact and/or conclusions of law should, as a 
requirement., be made in writing by the Commission. 

Furthermore, as a threshold matter, we do not believe any amendments should be made to 
MCO's or MCI's (upon which IQ's #I & 2 are based) that adversely affect any detainee. Such 
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changes not only constitute expost facto provisions, but also further aggravate a critical defect in 
the commission system: that there is an absence of the notice andor continuity that are 
hallmarks of a fair adjud~cative system. The prospect of further amendments to MCO's and 
MCI's, without any symlneirical procedure for doing so (or contesting them beforehand) merely 
enhances the intractable problems inherent in the commission system as presently constituted. 

If you have any ques:tions regarding the memorandum, please contact me at (703) 607-1521. 

M. D. MORI 
Major, U.S. Marine Corps 
Detailed Defense Counsel 
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Office of the Presiding Officer 
Militaty Commission 

September 02,2004 

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS 

SUBJECT: Interlocutory Question 4 --Necessary Instructions 

1. This Interlocutory Question is presented under the provisions of Military Commission 
Order 1, paragraph 4.4(5)(d), as one the undersigned Presiding Officer "deems 
appropriate." 

2. Paragraph 5, MCI #8 states that the implied duties of the Presiding Officer includes the 
function of "providing necessary instructions to other commission members." 

3. Thus far, I have provided the members with instructions on the record during open 
sessions of the Commission. I have also provided members, as indicated in Review 
Exhibits, certain preliminary instructions in writing before the Commission met or 
assembled. In my opinion those instructions were necessary -- so the members could 
understand their role, could understand various matters which occurred on the record 
(e.g., voir dire), could prevent being unnecessarily tainted by contact or publicity, and 
could foresee, generally, how the process was going to work. 

4. In the Commission process, the members have the unique role of deciding questions of 
both fact and law. hi this situation, the question of which instructions are necessary may 
appear to some to be unclear. The basic problem is should the Presiding Officer instruct 
the members on wh~d  the law is when the members are empowered to decide the law for 
themselves? Another vvay of phrasing the question is. does the Presiding Officer provide 
necessary instructions to the members, or does he provide the members advice on his 
opinion of what the Law is? 

5. Instructions on Merits. 

a. Is the Presiding Officer expected to instruct the members on the merits with 
respect to the elements of the offenses, defenses, evidentiary matters, and the like as 
would a Military Judge: in a courts-martial? 

b. If the Presiding Officer is to instruct on the merits as indicated above: 

(1). Must t h ~  instructions be provided in open court in the presence of the parties? 
If so, may they be provided to the members in writing or must they be given orally? 
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(2). If instructions on the matter are to be given in open court, and counsel objects 
to the instructions, is the "conflict" resolved by the members or the Presiding Officer? 

(3). If counsel for either side do not agree to an instruction, are the members 
legally required or forbidden to give any more weight to the Presiding Officer's 
instructions than they give to the views of the parties? 

(4). Could the instructions be provided in closed conference when only the 
members are present? If not, could the instructions be provided in closed conference if 
the instructions are in writing and provided to counsel for both sides prior to counsel 
arguing on the merits'? 

(5). If instructing in closed session is permissible, must the instructions that are or 
will be given to be made known to counsel and the accused before or after, if at all, they 
are given? 

(6) .  If instructions are not to be provided in either an open session or a closed 
conference, may the Presiding OMicer advise the members of his legal opinion on the law 
on the matter in issue (recognizing that the members may choose to vote contrary to the 
Presiding Officer's opinion)? 

6 .  Instructions on Motioins 

a. Is the Presiding Officer expected to instruct the members on the law associated 
with a motion? 

b. If the Presiding Officer is to instruct on the law of a motion: 

(1). Must the ins.tructions be provided in open court in the presence of the parties? 
If so, can they be provided in writing? 

(2). If instruclions on the motion are to be given in open court, and counsel 
objects to the instruci.ions, is the "conflict" resolved by the members or the Presiding 
Officer? 

(3). If counsel for either side do not agree to an instruction, are the members 
legally required or forbidden to give any more weight to the Presiding Officer's 
instructions than they give to the views of the parties? 

(4). Could the instructions be provided in closed conference when only the 
members are present7 If not, could the instructions be provided in closed conference if 
the instructions are in writing and provided to counsel for both sides prior to counsel 
arguing on the merit!;? 
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(5). If instructing in closed session is permissible, must the instructions that are or 
will be given to be made known to counsel and the accused before or after, if at all, they 
are given? 

(6). If instruction:; are not to be provided in either an open session or a closed 
conference, may the Presiding Officer advise the members of his legal opinion on the law 
on the matter in issue (recognizing that the members may choose to vote contrary to the 
Presiding Officer's opinion)? 

(7). In the casc: involving a motion which would effect a termination of the 
proceedings, are instnlctions in any form necessary? 

7. Instructions on sentencing. 

a. Is the Presiding Officer expected to instruct the members on the law associated 
with sentencing? 

b. If the Presiding Officer is to instruct on the law in sentencing? 

(1). Must the instructions be provided in open court in the presence of the parties? 
If so, may they be prc~vicled to the members in writing or must they be given orally? 

(2). If instructions on sentencing are to be given in open court, and counsel 
objects to the instructions, is the "conflict" resolved by the members or the Presiding 
Officer? 

(3). If counsel for either side do not agree to an instruction, are the members 
legally required or foirbitlden to give any more weight to the Presiding Officer's 
instructions than they give to the views of the parties? 

(4). Could the instructions be provided in closed conference when only the 
members are present? If not, could the instructions be provided in closed conference if 
the instructions are in writing and provided to counsel for both sides prior to counsel 
arguing on the merits? 

(5). If instruciing in closed session is permissible, must the instructions that are or 
will be given to be made known to counsel and the accused before or after, if at all, they 
are given? 
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(6). If instructions are not to be provided in either an open session or a closed 
conference, may the F'residing Officer advise the members of his legal opinion on the law 
on the matter in issue (recognizing that the members may choose to vote contrary to the 
Presiding Officer's opinion)? 

Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 

CF: All Trial and Defense Counsel: 
US v.  Hamdan 
US v. Hicks 
US v. Al Bahul 
US v. Al Qosi 
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ACWINTING AUTHORTTY FOR 
MlLlTLRY COMMISSIONS 

OFFICE OF THE SECRETARY OF DEFENSE 
1 6 4 0  DEFENSE PENTAGON 

WASHINGTON. DC 20301.1640 

October 6,2004 

MEMORANDUM FOP. Colonel Peter E. Brownback 111, Presiding Officer for 
United States v. Hamdan, United States v. Hicks, United States v. a1 Qosi, United States 
v. Bahlul 

SUBJECT: Request for Guidance Submitted as "Interlocutory Question 4" 

On September 2,2004 you forwarded "Interlocutory Question 3" to me for 
decision, requesting aplproval of proposed parameters for the Presiding Officer instructing 
Commission Members during motions, on the merits of the case, and at sentencing. 

This issue is not properly raised as an Interlocutory Question. I view the 
requirement of MCI Number 8, paragraph 4(A) that "the full commission shall adjudicate 
all issues of fact and law" as a prerequisite to your exercise of discretionary authority to 
certify an interlocutory question to me. Until such time as the full commission has ruled 
on a question of fact or law, certification as an interlocutory question for an advisory 
opinion is not authorized. Accordingly, your request is denied in the form of an 
interlocutory question. 

I recognize that guidance is necessary regarding trial procedures and rules of 
evidence. Such guidance will be promulgated by the appropriate authorities. 

John D. Altenburg, r. 
Appointing Authori 0 

for Military Commissions 
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Office of the Presiding Officer 
Military Commission 

September 02, 2004 

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS 

SUBJECT: 1nterlocu.tory Question 5 -Role of the Alternate Member 

1. This Interlocutory Question is presented under the provisions of Military Commission 
Order 1, paragraph 4.4(li)(d), as one the undersigned Presiding Officer "deems 
appropriate." 

2. Is the instruction at enclosure 1, concerning the participation of the alternate member, 
correct? 

3. Is the instruction (in bold and underlined) at enclosure 2, concerning whether an 
alternate member may ask questions, correct? 

4. Is the law in the in~struction at enclosure 3, concerning an alternate member who 
becomes a member, correct? 

5. If an alternate member is not permitted to ask questions or have others do so on his 
behalf, and the alternate later becomes a member, may this member then recall previous 
witnesses for the sole purpose of asking questions he could have, but was not allowed to, 
ask while an alternate member? 

Signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

CF: All Trial and Defense ICounsel: 
US v. Hamdan 
US v. Hicks 
US v. Al Bahul 
US v. A1 Qosi 

3 Encls 
1 .  Participation o f  an Alternate Member 
2. Questions by an Alternate Member 
3 .  Alternate Member Becornes Member 
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Enclosure 1 

Note 1: Mi1it;uy Commission Order #1, Paragraph 4A(1) provides in 
pertinent part: "The alternate member or members shall attend all sessions 
of the Commi:ssion, but the absence of an alternate member shall not 
preclude the C:onimission from conducting proceedings. In case of 
incapacity, resignation, or removal of any member, an alternate member 
shall take the -place of that member. Any vacancy among the members or 
alternate members occurring after a trial has begun may be filled by the 
appointing auithority, but the substance of all prior proceedings and 
evidence take:n in that case shall be made known to that new member or 
alternate member before the trial proceeds." 

Note 2: Federal Rule of Criminal Procedure Rule 24 (c)(3) provides: 
"Retaining Alternate Jurors. The court may retain altemate jurors after the 
jury retires to deliberate. The court must ensure that a retained alternate 
does not discuss the case with anyone until that alternate replaces a juror 
or is dischargzd. If an alternate replaces a juror after deliberations have 
begun, the court must instruct the jury to begin its deliberations anew." 

(Name of alternate member(s)), yon have been designated an alternate member of this 
Commission, and will1 become a member should there become a vacancy on the 
Commission that needs to be filled. As an altemate member, you will attend all open and 
closed sessions, however you will not be present for any closed conferences or 
deliberations, and you may not vote on any matter unless your status changes from 
member to alternate member. Should your status change Erom alternate member to 
member, you will be given further instructions. 
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Enclosure 2 

Members of the Commission, when counsel have finished asking questions of any 
witness. there may be questions which you want asked. However, please keep two things 
in mind: 

First, you cannot atternpt to help either the government or the defense. 

Second, counsel have interviewed the witnesses and know more about the case than we 
do. Very often they do not ask what may appear to us to be an obvious question because 
they are aware that this particular witness has no knowledge on the subject. 

If you do want questions asked, we'll proceed in one of two ways: 

a. You may question the witness by yourself. In so doing, you must remember that 
your questions are subject to objection, or, 

b. I will question the witness for you. If you want me to do so, you will either write 
the general nature of your question on one of the Member Question Sheets which you 
have been given or say to me out loud something such as, "Does this witness know 
what happened?" I will ask the question of the witness until your question is 
answered or until we discover that it cannot be answered by the witness. 

(Name of alternate member). you may not ask questions yourself. If, however, you 
have a question. you may use one of the printed forms to write your question, and if 
any member of the Commission wishes to ask tbat auestion, that member may ask 
it. - 
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Enclosure 3 

(Name of former alterMe member), you have been designated as a member by (the 
Appointing Authority) (me) under the provisions of MCO #1 and MCI #8. As such, you 
will now take full pm. in all closed conferences and deliberations. No current member of 
the Commission will reveal to you what occurred or was said in past deliberations, and 
Commission deliberations about issues or charges that have not yet been decided will 
begin anew. You will have a full voice and vote along with all other members in all 
questions which are put to a vote in the future or have yet to be decided. 

Members, we will NOT put to a vote or revote any matter which has already been 
decided by a vote of the Commission. 
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APPOINTING AWWORITY FOR 
MILITARY COMM15SlONS 

ClFFlCE OF THE SECRETARY OF DEFENSE 
1 6 4 0  DEFENSE PENTAGON 

WASHINGTON. DC 20301 -1 640 

October 6,2004 

MEMORANDUM FOR Colonel Peter E. Brownback 111, Presiding Officer for 
United States v. Hamclan, United States v. Hicks, United States v. a1 Qosi, United States 
v. Bahlul 

SUBJECT: Request for Guidance Submitted as "Interlocutory Question 5" 

On September 2,2004 you forwarded "Interlocutory Question 3" to me for 
decision, requesting approval of proposed instructions to alternate members of the 
Commission. 

This issue is not properly raised as an Interlocutory Question. I view the 
requirement of MCI Number 8, paragraph 4(A) that "the 111 commission shall adjudicate 
all issues of fact and law" as a prerequisite to your exercise of discretionary authority to 
certify an interlocutory question to me. Until such time as the fill commission has ruled 
on a question of fact or law, certification as an interlocutory question for an advisory 
opinion is not authori:zed. Accordingly, your request is denied in the form of an 
interlocutory question. 

I recognize thart guidance is necessary regarding trial procedures and rules of 
evidence. Such guidance will be promulgated by the appropriate authorities. 

John D. 
Appointing Autho 

for Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 

September 9,2004 

MEMORANDUM FOR Appointing Authority for Military Commissions 

:SUBJECT: Interlocutory 'Question # 5 

In response to the Presiding Officer's Interlocutory Question #5,  the defense in U.S. v. Hicks objects 
110 the alternate member procedure proposed by the Presiding Officer. 

Under the procedure proposed by interlocutory question #5 ,  should an alternate member become part 
of the Commission, any issue previously decide by the Commission will not be subject to a re-vote. 

The Presiding Officer cit,es Rule 24(c)(3) of the Federal Rules of Criminal Procedure, which requires 
the jury to begin its deliberations anew if an alternate juror is placed on the panel. While a jury is focused 
 only on issues of fact, the Comrnission must decide all issues of law and fact, and therefore should have to 
'begin its deliberations anew on all issues of law and fact once it includes an alternate member. Excluding 
ithe alternate member from reconsidering past Commission decisions would involve multiple decisions on 
The same case by different judges and juries. Juries do not render partial verdicts, and then replace one 
jluror with an alternate to decide the remaining counts. Nor does Rule 24(c)(3) provide otherwise. 

If an alternate member fills a vacancy on the commission, all issues previously decide by the 
commission should be re-deliberated and re-voted. Otherwise, the proposals in IQ #5 would violate the 
:President's Military Order. If that may seem cumbersome, that is nevertheless what is required under a 
Fair system, and it is yet another defect resulting from the piecemeal incorporation of different elements 
:from different systems (to fit the desired result), without a coherent whole, rather than the adoption of a 
~pre-existing recognized syste:m of international and/or military justice. This unorthodox and unfair 
 commissions system is the consequence of that fatally flawed process. 

Another, threshold, problem with the commission system, illuminated by IQ #5 (and other IQ's), is 
 that MCO's or MCI's should. not be amended in any fashion that adversely affects any detainee andlor 
;accused. Any such changes ((and IQ #5 is premised upon just such a change) not only constitute expost 
jrhcto provisions, but also further aggravate a critical defect in the commission system: that there is an 
;absence of the notice and/or continuity that are hallmarks of a fair adjudicative system. The prospect of 
:Further amendments to MCO"s and MCI's, without any symmetrical procedure for doing so (or contesting 
ithem beforehand) merely enhances the intractable problems inherent in the commission system as 
]presently constituted. 

If you have any questions regarding the memorandum, please contact me at (703) 607-1 521. 

M. D. MORI 
Major, U.S. Marine Corps ~~~i~~  hibi bit 
Detailed Defense Counsel 
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Challenges for Cause Decision NO. 2004-001 (Unclassified) 

) 
UNITED STATES 

v. 
) 

SALlM AHMED L4MDAN -Case No. 04-0004 
1 
) A p p o i n t i n g  Author i ty  

) Decision on 
) Chal lenges  for Cause 

UNITED STATES 1 
v. ) Decision No. 2004-001 

DAVID MATTHEVtS HICKS - Case No. 04-0001 1 
) October 19, 2004 

Initial hearings were held in each of the above cases at Guantanamo Bay, Cuba, 
on August 24 and 29,2004, respectively, during which voir dire was conducted.' In both 
cases, counsel for both sides reviewed detailed written questionnaires completed by each 
commission member, conducted voir due of the commission as a whole, and then 
conducted extensive. individual voir dire of the presiding officer, each of the four 
commission members, and the one alternate member.2 Some of the commission members 
were also individually questioned by counsel in closed session so that classified matters 
could be examined." In both the Hamdan and Hicb cases, defense counsel challenged 
the Presiding Officer, three of the four commission members, and the alternate 
commission member. During the hearings, the prosecution opposed all the challenges in 
both cases. Howevtx, in a subsequent brief filed by the Chief Prosecutor, the prosecution 
modified their posit.ion and no longer opposes the challenges for cause against Colonel 
(COL) B (a ~arine]l? Lieutenant Colonel (LTC) T, and LTC C. 

The initial hearing in UnitedStates v. a1 Bahlul, Case No. 044003, was held on August 26,2004, at 
Guantanamo Bay, Cuba. The proceedings in that caw were sub~ended prior to voir dlrc to rrbulve the 
accused's mucst to reoresent himself. The initial hearine in Unired Stares v. ol 00s;. Case No. 0441002. 
was heldon August 2i ,  2004, at Guantanamo Bay, cub-voir dire that case cscheduled to be 
conducted in Novembn. 2004. 

By comparison, in the Nazi Sabotew Military Commission conducted during Wodd War 11, defense 
counsel asked only two questions of the commission as a whole and conducted no individual voir dire. 
There were no challenges for cause. See Transcript of Proceedings before the Military Commissions to Try 
Persans Charged with Offenses Against the Law of War and the Articles of War, Washington D.C., July 8- 
3 1, 1942, transcribed b:r the University of Minnesota, 2004, available at 
h t t p : / / w w w . s o ~ . u m n . e d u / ~ ~ n a z i ~ ~ ~ b o t e O . h m  at pp. 13-14. 
' To what extent voir dire is conducted during any military commission is a matter within the discretion of 
h e  Presiding Officer. '?he Presiding Officer shall dnmnine if it is neceswy to conduct or p c m t  
auestionina of mmbcri (includinr the Presidinn Officer) on issucs of whether there is eood cause Cor their - - - - 
removal. The Presidii: Officer may p d t  questioning in any manner he deems appropriate. . . [and shall 
ensure that] any such qirestioning shall be narrowly focused on issues pertaining to whether gwd cause 
may exist for ihe r e m o ~ d  of any member." DoD Military CommissionInsVuctionNo. 8, "Adminislrative 
Procedures," paragraph 3A(2) (Aug. 31,2004) [hereinafter MCI No. 81. The Presiding Officer permitted 
extensive, wide-ranging voir dim in both of these cases. There was no objection by any counsel that the 
Presiding Officer impeded in any way their ability to conduct full and extcosive voir dire of all the 
members, including the Pmsidi i  Officer. ' The final commission member, COL B (an Air Force officer), was not challenged by either side in either 
case. All M h e r  nferenca to COL B herein refer to COL B, the Marine. 
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Challenges for Cause Decision No. 2004-001 (Unclassified) 

In each case, the Appointing Authority considered the trial transcript, the written 
briefs of the parties, the written questionnaires completed by the members, and the 
written recommendztions of the Presiding Officer. While each case is decided on the 
record of trial in that case, this joint decision is provided because of the close similarities 
in the voir dire of the members and the arguments of counsel in both cases. Additionally, 
defense counsel from the a1 Qosi case has also filed a brief concerning the proper 
standard for the Appointing Authority to apply when deciding challenges for cause. 

Military Commission Procedural Piovisions on Challenges for Cause 

The Appointing Authority appoints military commission members "based on 
competence to perfom the duties involved" and may remove members for "good cause." 
DoD DiectiveNo. 5 105.70, "Appointing Authority for Military Commissions," 
paragraph 4.1.2 (Feb. 10,2004) [hereinafter DoD Dir. 5105.701. See also DoD Military 
Commission Order No. 1, "Procedures for Trials by Military Commissions of Certain 
Non-United States C'itizms in the War Against Terrorism," Section 4A(3) (Mar. 21, 
2002) [hereinafter MlCO No. 11; MCI No. 8 at. paragraph 3A(1). To be qualified to serve 
as a member or an alternate member of a military commission, each person "shall be a 
commissioned offia:r of the United States armed forces ("Military Officer"), including 
without limitation reserve personnel on active duty, National Guard personnel on active 
duty in Federal service, and retired personnel recalled to active duty." MCO No. 1 at 
Section 4A(3). Compare Article 25(a), Uniform Code of Military Justice, 10 U.S.C. 5 
825(a) [hereinafter IJCMJ]. 

The Presiding Ofticerrnay not decide challenges for cause but must "forward to 
the Appointing Authority information and, if appropriate, a recommendation relevant to 
the question of whether a member (including the Presiding Officer) should be removed 
for good cause. While awaiting the Appointing Authority's decision on such matter, the 
Presiding Officer mav elect either to hold vroceedinu in abevance or to continue."' MCI 
No. 8 atparagraph 3A(.3). In the ~amdan-and ~ickscases, cbnsistent with this authority, 
the Presiding Officer has scheduled due dates for motions. motion hearing dates, and 
tentative tri2 dates pending the Appointing Authority's decision on the~e-chall&~es. 

"In the event a member (or alternate member) is removed for good cause, the 
Appointing Authoriiy may replace the member, direct that an alternate member sewe in 
the place of the original member, direct that proceedings simply continue without the 
member, or convene a new commission.'' MCI No. 8 at paragraph 3A(1). 

The term "good cause" is not defined in any of these provisions but is defined in 
the Review Panel instruction as including, but not limited to, "physical disability, military 
exigency, or other circumstances that render the member unable to perform his duties." 

' On September 15,2004, the Appointing Authority sent the following email to the Presiding Officer: 
"Please forward your ol~servations and recommendations relating to challenges for cause." That same day, 
the Presiding Officer provided written ncommendations concerning the recommended standard for 
deciding challenges for c a w  and his recommendations on the challenges against each member in the 
Hamdan and Hicks w s .  
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Challeriges for Cause Decision No. 2004-001 (Unclassified) 

DoD Military Commi:ision Instruction No. 9, "Review of Military Commission 
Proceedings," paragraph 4B(2) (Dec. 26,2003). This is the same definition of good 
cause that a convening authority or a military judge uses to excuse a court-martial 
member after assembly of the wurt. See Manual for Courts-Martial, United States, Rules 
for Courts-Martial 50:; (2.002) [hereinafter RCM]. 

Parties' Positions Concerning the Standard for Determining Challenges for Good 
Cause 

At the request of the Presiding Officer, defense counsel in Hamdan, Hicks, and a1 
Qosi, as well as the Chief Prosecutor, filed briefs concerning the appropriate standard for 
the Appointing Autharity to apply when deciding challenges for "good cause." The 
defense briefs in Hicks and a1 Qosi advocate the adoption of the standard set forth in 
RCM 912(f) including the "implied bias" provision which states that a member shall be 
excused for cause whenever it avvears that the member "lslhould not sit as a member in 
the interest of having the [military commission] free from substantial doubt as to legality, 
fairness, and impartiality." RCM 912(f)(l)(N). While making some different arguments 
in support of their position, defense wunsel in Hicks and a1 Qosi advocate that the RCM 
912(0(1)(N) court-m:Wial standard should be anplied without change in military .,. ,. . 
commissions. Under this standard, implied bi& Is determined via a-supposedl~objective 
standard, the test being whether a reasonable member of the public would have 
substantial doubt as t'o the legality, fairness, and impartiality of the proceeding. See 
United States v. Strand, 59 M.J. 455,458-59 (2004). Defense counsel in Hamdan agree 
that the RCM 912(f)(l)(N) court-martial standard should be applied to military 
wmmissions, but argue that the reasonable member of the public must be taken from the 
international wmmunity. 

The brief filai by the Chief Prosecutor-recommends the following standard be 
adopted: "A member shall be disqualified when there is good cause to believe that the 
member cannot provide the accused a full and fair trial, or the member's impartiality 
might reasonably be questioned based upon articulable facts." 

The Presiding Officer recommends that a challenge for cause should be granted 
"if there is good cause to believe that the person could not provide a full and fair trial, 
impartially and expeditiously, of the cases brought before the Commission. I do not 
believe that there is an 'implied bias' standard in the relevant documents establishing the 
Commissions." (Mem. for Appointing ~ u t h o r i t ~ ,  Military Commissions at paragraph 2, 
Sept. 15,2004.) 

The parties cite no controlling standard for deciding challenges for cause before 
military commissions. Nevertheless, it is helpful to examine the challenge standards in 
courts-martial, United States federal practice, and under intemational practice when 
deciding the appropriate challenge standard for military commissions. 
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Applicability of thse Uniform Code of Military Justice and the Manual for Courts- 
Martial to Military Commissions 

As explained below, while some of the provisions of the UCMJ expressly apply to 
military commissions, none of the provisions of the Manual for Courts-Martial, including 
the implied bias standard endorsed by defense counsel, apply to military commissions. 
Article 21 of the UClvlJ provides: 

8 821. Art. 21 Jurisdiction of courts-martial not exclusive 

The provisions of this chapter conferring jurisdiction upon 
courts:-marital do not deprive military commissions. 
provost courts, or other military tribunals of concurrent 
jurisdiction with respect to offenders or offenses that by 
statue: or by the law of war may be tried by military 
wmn~issions, provost courts, or other military  tribunal^.^ 

UCMJ art. 21. Article 36 of the UCMJ states: 

5 836. Art. 36 President may prescribe rules 

(a) Prebial, trial, and post-trial procedures, including 
modes of proof, for cases arising under this chapter triable 
in coilrts-martial, miZifaly commissions and other military 
tribwials, and procedures for courts of inquiry, may be 
prescribed by the President by regulations which shall, so 
far as he considers practicable, apply the principles of law 
and the rules of evidence generally recognized in the trial 
of criminal cases in the United States district courts, bur 
which may not be contrary to or inconsistent with this 
chap,fer [ lo  U.S.C. 58 801-9461. 

(b) All rules and regulations made under this article shall be 
unifc~rm insofar as practicable. 

UCMJ art. 36 (emphasis added). In 1990, the phrase "and shall be reported to Congress" 
was deleted from the end of subsection @). See National Defense Authorization Act for 
Fiscal Year 1991, Pub. L. No. 101-510, Section 1301, 104 Stat. 1301 (1990). 

-- 
AS recently as November 22,2000, less than one year before the 911 1 attacks, Congressagain recognized 

the independent jurisdic:tion of military commissions. See Militiuy Extraterritorial Jurisdiction Act of 2000, 
Pub. L. No. 106-523 (aiding a section entitled ''Criminal offenses committed by certain members of the 
Armed Forces and by prrsons employed by or accompanying h e  h c d  Forces outside the United States." 
18 U.S.C. B 3261 (20001 18 U.S.C. 6 3261(cl states that "lnlothine inthischauwr I I8 U.S.C. 65 3261 el . - - - .  .. .. 
seq.] may be consked deprive a co-&-martial, military commission, provost court, or other military 
bibunal of concurrent j~xisdiction with respect to offendm or offenses that by statute or by the law of war 
may be hied by a cnurt..martial, military commission, provost court, or other military tribunal." Id. 
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Consistent with this Congressional authority, on November 13,2001, the 
President entered the following finding: 

Given the danger to the safety of the United States and the 
nature of international terrorism, and to the extent provided 
by ancl under this order, I find consistent with section 836 
of title: 10, United States Code, that it is not practicable to 
apply in military commissions ~ d e r  this order the 
pirinciples of law and the rules of evidence generally 
recognized in the trial of criminal cases in the United States 

Military Order of November 13,2001, "Detention, Treatment, and Trial of Certain Non- 
Citizens in the War P~gainst Terrorism," 66 F.R. 57833, Section 1(f) (Nov. 16,2001) 
[hereinafter President's Military Order]. 

Accordingly, the Manual for Courts-Martial does not apply to hials by military 
commissions because of the congressionally authorized finding in the President's 
Military Order. Holrr ever, the President's statutory authority to promulgate different trial 
rules for military con~missions is not unlimited. Military commission trial procedures 
must comply with two statutory conditions contained in the Uniform Code of Military 
Justice. Fh t ,  all such rules and regulations shall be "uniform insofar as practicable." 
UCMJ art. 36@). 

Second, any such rule or regulation '&ay not be contrary to or inconsistent with" 
the Uniform Code of Military Justice. UCMJ art. 36(a). Most of the UCMJ's provisions 
specifically apply to courts-marital only, but some also expressly apply to military 
commissions as well. For example, Articles 21 (jurisdiction), 28 (court reporters and 
intqreters), 37(a) (unlawll command influence), 47 (refusal to appear or testify), 48 
(contempts), 50 (adnlissibility of records of courts of inquiry), 104 (aiding the enemy), 
and 106 (spies) all expressly apply to m i l i t q  commissions. 

Article 41 of the UCMJ discusses challenges for cause, but is expressly applicable 
only to trials by court-martial and does not prescribe the standard to use when deciding a 
challenge for "cause.." ;See UCMJ art. 41(a)(l). Article 29 of the UCMJ provides that no 
member of a court-martial may be excused after the court has been assembled "unless 
excused as a result of a challenge, excused by the military judge for physical disnbilio or 
other good cause, or excused by order of the convening authority for good cause." 
UCMJ art. 29(a) (emphasis added). 

In historical military jurisprudence, a general statement or assertion of bias was 
not a proper challenge. The challenge had to allege specific facts and circumstances 
demonstrating the basis of the alleged bias. See generally William Winthrop, Military 
Law and Precedents 207 (Government Printing Office 1920 reprint) (1896). Challenges 
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"for favor," as implied bias challenges were historically known, did not, by themselves, 
imply bias. 

[Tlhe question of their sufficiency in law being wholly 
contingent upon the testimony, which may or may not, 
according to the character and significance of all the 
circumstances raise a presumption ofpartiality. Such are 
challerlges founded upon the personal relations of the jwor 
and one of the parties to the case; their relationship, when 
not so near as to constitute [actual bias]; the entertaining by 
the jurtor of a qualified opinion or impression in regard to 
the merits of the case; his having an unfavorable opinion of 
the ch;ua~,er or conduct of the prisoner; his having taken 
part in a previous trial of the prisoner for a different 
offence, or of another person for the same or a similar 
offence; or some other incident, no matter what. . . which 
alone or in cornbination with other incidents, may have so 
acted lipon the juror that his mind is not 'in a state of 
neutrality' between the parties. 

Id. at 216 (emphasis added). In such cases, the question of whether the member is or is 
not biased "is a question of fact to be determined by the particula circumstances in 
evidence." Id. at 216..17 (emphasis in original). 

Challenges for Cause in United States Federal Courts 

In federal practice, the seminal case on implied bias is Smith v. Phillips, 455 U.S. 
209,217 (1 982) (boldface added): 

[Dlue process does not require a new trial every time a 
juror has been placed in a potentially compromising 
situation. Were that the rule, few trials would be 
constitutionally acceptable. The safeguards of juror 
impartiality, such as voir dire and protective instructions 
from .the trial judge, are not infallible; it is virtually 
impot;sible to shield jurors from every contact or influence 
that niight theoretically affect their vote. Due process 
means a jury capable and willing to decide the case solely 
on the evidence before it, and a trial judge ever watchful 
to prevent prejudicial occurrences and to determine the 
effed. of such occurrences when they happen. 

In an often cited concux~ing opinion, Justice O'Connor writes that: 

Whilce each case must turn on its own facts, there are some 
extreme situations that would justify a finding of implied 
bias. Some examples might include a revelation that the 
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juror is a11 actual employee of the prosecuting agency, that 
the juror :is a close relative of one of the participants in the 
trial o:r the criminal transaction, or that the juror was a 
witne:s or somehow involved in the criminal transaction. 

Id. at 222. 

The doctrine of implied bias is "limited in application to those extreme situations 
where the relationship between a prospective juror and some aspect of the litigation is 
such that it is highly unlikely that the average person could remain impartial in his 
deliberations under the circumstances." Brown v. Warden, No. 03-2619,2004 U.S. App. 
LEXlS 13944, at 3 (3rd Cir. July 6,2004 unpublished) (quoting Person v. Miller, 854 
F.2d 656,664 (4th Cir. 1988)). "The implied bias doctrine is not to be lightly invoked, 
but 'must be reservetl for those extreme and exceptional circumstances that leave serious 
question whether the trial court subjected the defendant to manifestly unjust procedures 
resulting in a miscaniage ofjustice."' United States v. Cerrato-Reyes, 176 F.3d 1253, 
1261 (2d Cir. 2000) (,quoting Gonzales v. Thomas, 99 F.3d 978,987 (10th Cir. 1996)). 

Military courts-martial practice also purports to follow the Smith Supreme Court 
precedent, with the highest military appellate court concluding that "implied bias should 
be invoked rarely." See United states v. Warden, 51 M.J. 78,-81 (2000); see also United 
States v .~avender,  46 M.J. 485,488 (1997) (quoting Smith v. Phillips, 455 U.S. 209,217 
(1 982)). In practice, however, the U. S. Court'of Appeals for the Armed Forces has been 
more liberal in granting implied bias challenges than the various U.S. Federal Circuit 
Courts of Appeals. But even in courts-martial, military appellate courts look at the 
"totality of the factual circumstances" when reviewing implied bias challenges. See 
UnitedStates v. Stra,od, 59 M.J. 455,459 (2004). 

The American Bar Association recently proposed a minimum standard for 
deciding challenges For good cause: 

At a minimum, a challenge for cause to a juror should be 
sustained if the juror has an interest in the outcome of the 
case, may be biased for or against one of the parties, is not 
qualilied by law to serve on a jury, or may be unable or 
unwilling to hear the subject case fairly and impartially. . . . 
In ruling on a challenge for cause, the court should evaluate 
the juror's demeanor and substantive responses to 
questions. If the court determines that there is a reasonable 
doubt: that the juror can be fair'and impartial, then the court 
should excuse him or her from the trial. The court should 
make a record of the reasons for the ruling including 
whatever factual findings are appropriate. 

American Bar Association, Standards Relating to Jury Trials, Draft, September 2004. 
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Int,ernational Standards fo; Challenges for Cause 

International law generally provides for the right of an accused to an impartial 
tribunal. The International Criminal Tribunal for the Former Yugoslavia (ICTY) and the 
International Criminal Tribunal for Rwanda (ICTR) statutorily establish impartiality as a 
judicial requirement. Statute of the International Criminal Tribunal for the Former 
Yugoslavia, art. 13, U.N. Doc. S/25704,32 ILM 1159, 1195 (May 3,1993); Statute of the 
International Criminal Tribunal for Rwanda, art. 12, U.N. Doc. SIResl955, U.N. SCOR 
3453.33 ILM 1598,160'7 (Nov. 8,1994). TheRules of Evidence and Procedure of both 
the ICTY and ICTR state that "[a] judge may not sit on a trial . . . in which he has a 
personal interest or concerning which the Judge has or has had any association which 
might affect his or her impartiality." Rules of Procedure and Evidence, Intemational 
Criminal Tribunal for the Former Yugoslavia, Rule 15, U.N. Doc. IT/32/Rev. 32 (Aug. 
12,2004); Rules of Procedure and Evidence, International Criminal Tribunal for Rwanda, 
Rule 15, U.N. Doc. rTRl3IREV. 1 (June 29, 1995). 

Several international treaties and conventions recognize the right to an impartial 
tribunal. The Europt:an Convention on Human Rights and the International Covenant on 
Political and Civil Rights guarantee the accused a fair trial and recognize the right to an 
impartial tribunal. In nearly identical language, the standards in both documents require 
a criminal tribunal to be fair, public, independent, and competent. See European 
Convention on the Protection of Human Rights and Fundamental Freedoms, art. 6, 
Section 1, opened for signamre, 213 UNTS 221 (Nov. 4, 1950); International Covenant 
on Political and Civil Rights, art. 14, Section 1,999 UNTS 171 (Dec. 16, 1966). 

The European Court of Human Rights has reviewed numerous cases for alleged 
violations of the right to an impartial tribunal or judge. In evaluating impartiality, the 
Court wnsistently enaphasizes that judges and tribunals must appear to be impartial. 
Piersack v. Belgium, Series A, No. 53 (Oct. 1, 1982). In Piersack v. Belgium, the Court 
noted that a tribunal, including a jury, must be impartial from a subjective as well as an 
objective point of view. Id. at para. 30(a). The European Court of Human Rights 
affirmed this consideration in Gregory v. United Kingdom, stating that "[tlhe Court notes 
at the outset that it is of fundamental importance in a democratic society that the courts 
inspire confidence in the public. . . ." Gregory v. United Kingdom, 25 Eur. H.R. Rep. 
577, para. 43 (Feb. 25, 1997). As a result of an overriding need to maintain an 
appearance of impmtiality, national legislation often establishes specific relationships or 
perceived conflicts tliat disqualify a judge on the basis of appearances rather than an 
objective finding that a judge is indeed impartial. 

In evaluating whether there is an appearance of impartiality that gives nse to a 
challenge of a judge or juror, the European Court of Human Rights noted that lack of 
impartiality includes situations where there is a "legitimate doubt" that a juror or judge 
can act impartially. Piersack, Series A, No. 53 at para. 30. Further, it is necessary to 
"examine whether in the circumstances there were sufficient guarantees to exclude any 
objectively justified or legitimate doubts as to the impartiality of the jury . . . ." Gregory, 
25 Eur. H.R. Rep. at para. 45. Despite this seemingly expansive approach, the European 
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Court of Human Rights has ruled consistently that a judge is presumed to be impartial 
unless proven othmise. LeCompte, van Leuven and De Meyeres v. Belgium, Series A, 
No. 43 (June 23, 1981). Thus, as apractical matter, it is the rare case in which the 
impartiality of a judga is successfully challenged on the basis of a judge's relationship to 
others when such re1:ationship is not specifically enumerated as a disqualifying factor 
under national legislation. 

The Appeals Chamber for the International Criminal Tribunal for Rwanda has 
exhaustively analyzed the European Court of Human Rights cases, as well as cases from 
common law states, and ndveloped the following standard to interpret and apply the 
concept of impartiality: 

[A] Judge should not only be subjectively free fmm bias, 
but also that there should be nothing in the surrounding 
circumstances which objectively gives rise to an 
appeauance of bias. On this basis, the Appeals Chamber 
considas that the following principles should direct it in 
interpreting and applying the impartiality requirement of 
the S1:alute: 

A. A judge is not impartial if shown that actual bias 
exists. 
I). There is an unacceptable appearance of bias iE 

i. a Judge is a party to the case, or has a 
financial or proprietary interest in the outcome of a 
case, or if the Judge's decision will lead to the 
promotion of a cause in which he or she is involved, 
together with one of the parties . . . ; or 

ii. the circumstances would lead a 
reasonable observer, properly informed, to 
1,easonably apprehend bias. 

Prosecutor v. Furu~r&[ia, para 189, CaseNo. I IT-95-1711-A, Judgment, 
(July 21,2000). 

The Appeal:; Chamber noted that an informed observer is one who takes into 
account the oath, as well as any training and experience of the juror. On the basis of this 
test, the Appeals Chamber found no violation, holding that the judge's membership in an 
international organization was one of the very factors that qualified her as a judge at the 
Tribunal and thus siich membership could not be the basis for a claim of bias. The 
Chamber also noted that judges may have personal convictions that do not amount to bias 
absent other factors. Id. at para. 203. 
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Appointing Authority Standard for Deciding Challenges for Cause 

The President's Military Order establishes the trial standard that military 
commissions will provide "a full and fair trial, with the military commission sitting as the 
triers of both fict and law." President's Military Order at Section 4(c)(2). Considering 
all of the above, the Appointing Authority will apply the following standard, which 
includes a limited implied bias component, when deciding challenges for cause against 
any member of a military commission: 

Basal on the totality of the factual circumstances, a 
challenge for cause will be sustained if the member has an 
intermt in the outcome of the case, may be biased for or 
against one of the parties, is not qualified by commission 
law ts serve on the commission, or may be unable or 
unwilling to hear the case fairly and impartially considering 
only evidence and arguments presented in the accused's 
trial. 

In applying this standard, a member should be excused if the record establishes a 
reasonable and significant doubt wncerning his or her ability to act fairly and impartially. 
Additionally, the following factors will be wnsidered, although the existence of any one 
of these factors is not necessarily an independent ground warranting the granting of a 
challenge and no one factor necessarily carries more weight than another. In each case 
the challenge will b~: decided based upon the above standard, taking into account any of 
these factors that may be applicable and considering the totality of the factual 
circumstances in the case. 

(1) Has the moving party established a factual basis to support the challenge? 

(2) Does the non-moving party oppose the challenge? 

(3) What recommendation, if any, did the Presiding Officer make concerning the 
challenge? See MCI No. 8 at paragraph 3A(3). 

(4) Does the record demonstrate that the challenged member possesses sufficient 
age, education, training, experience, length of service, judicial temperament, 
independence, integpitj, intelligence, candor, and security clearances, and is otherwise 
competent to serve as a member of a military commission? See MCO No. 1 at Sections 
4A(3)-(4); DoD Dir. 5105.70 at paragraph 4.1.2; UCMJ art. 25(d)(2). 

(5) Does the: record establish that the challenged member is able to lay aside any 
outside knowledge, association, or inclination, and decide the case fairly and impartially 
based upon the eviclence presented to the commission? See Irvin v. Dowd, 366 U.S. 717, 
722-23 (1961) (citations omitted). 
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Examples of good cause that would normally wmant a member's removal from a 
military commission include situations where the member does not meet the 
qualifications to sit on or has not been properly appointed to a military commission; has 
formed or expressed a definite opinion as to the guilt or innocence of the accused as to 
any offense charged; has become physically disabled, or has intentionally disclosed 
protected information from a referred military commission case without proper 
authorization. 

Consideration of hdividual ChaUenges 

LTC C .- - 
The defense challenges to LTC Care based upon his ongoing strongemotiom and 

anger because of 911 1 and his real and present apprehension that his family may be 
harmed if he participates in these commissions. At trial, the prosecution opposed this 
challenge. However, the past-hearing brief ftled by the Chief Prosecutor does not oppose 
this challenge. The Presiding Officer believes that there is "some cause" to grant a 
challenge against LTC C because his responses would provide a reasonable person cause 
to doubt his ability to provide an impartial trial. 

During his voir dire in Hamdan, LTC C acknowledged that he ind~cated in his 
written questionnaire that he had a desire to seek justice for those who perishad at the 
hands of the terrorists, that he was very angry about the events of 911 1, and that he still 
had strong emotions about what happened. LTC C further stated that he believed terrorist 
organizations would seek out both he and his family for revenge simply because of h ~ s  
participation in these commissions. He also stated that at one point he held the opinion 
that the persons being detained at Guantanamo Bay were termrists. 

During his voir dire in Hick, LTC C stated that he would by to put his emotions 
asidc and look at the case objectively. He reaffirmed that he had participated in 
discussions with other soldiers where he probably stated that all of the detainees at 
Guantanamo Bay were terrorists, but that in rwspec t  that wus no longer his opinion. 

LTC C's past statements concerning the detainees at Guantanamo, coupled with 
his ongoing strong emotions concerning the 911 1 attacks, create a reasonable and 
significant doubt as to whether he could lay aside his emotions and judge the evidence 
presented in these cases in a fair and impartial manner. Amrdingly, based on the 
totality of the factual circumstances, the challenge for cause against LTC C will be 
granted. 
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challenge at trial. The post-hearing brief filed by the Chief Prosecutor also opposes this 
challenge, without elaboration. 

The Presiding Omcer's written recommendation is that there is no cause to grant 
a challenge against COL S: 

His voir dire did not reveal any information which might 
cause a reasonable person to believe that he could not 
provide a full and fair trial. impartially and expeditiously. 
His method of speaking, his deliberation when responding, 
his ability lo understand not only the question but the 
subtext of the question -all of these show that hc is a bright 
aUentive officer who will be able to provide the unbiased 
perspective which is rquired by the President for this trial. 
Even if one were to accept an "implied bias" standard, there 
was nothing in the voir dire to cause a reasonable person to 
believe that he is in any way biased in these cases. Based 
on my personal 
discussing the death o he was not 
unduly affected by the ind~vldua! death -he regretted tine 
death'but he has had a long career during which he has had 
occasion to see many Marines die. 

In the Hamdun record, COL S described h ~ s  reaction to attending the funera: of 

1 have been a battalion wmmander. I have been a 
regimental commander. I have been in the Marine Corps 
28 yean. It is not the tint Msline that, unfortunately, that I 
have seen die, whether he was on or off duty in the Manne 
Corps. The death of every Marine I have known or served 
with has a deep affect on me, but it is no ditiaent that -- 
that Marine's worth is no more or less than the other 
Marines, unfortunately, that 1 have served with who have 
been killed. 

In the Hamdnn record, COL S described his emotions while visiting Ground Zem: 
"It i s  a sad sight. A lot ofdestruction there. Hard to fathom what was there and what 
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was left. . . . I  would imagine that evayone who saw it was angry." C o t  S stated that 
hc did not still think about his visit to Ground Zem. 

In the Hick  record, COL S described his emotions while visiting Ground Zero as 
sadness rather than anger, again noting that there was a lot of destruction and loss of life. 
COL S responded as follows when asked how he would separate his 911 1 feelings and 
personal experiences from the evidence presented at trial: 

COL S: It's separate things. 
DC: Can you just explain for us how you go about doing 
that. Because we -- you understand that we need to know 
and be confident that you can be a fair commissioner, 
separate those thing.; out, and give Mr. Hicks the fair trial 
that he's due and that we understand that you understand is 
your responsibility. 
COL S : I undasmd.  I've read these charges. I 
understand that the fad that anybody's charged with 
anything doesn't [imlply more than that they're charged 
with it. And 1 make no connection in my mind between 
those charges and my visit to the World Trade Center. 
DC: Nothing further, thank you. 

COL S's written questionnaire and his voir dire in Hicks both indicate that, for a 
non-attorney. COL S has considerable prior military legal experience. COL S stated that 
he had previously served as both a witness and a member (juror) in courts-martial; that he 
has served as a special court-martial convening authority o n m i f f e r e n t  occasions: and 
has attended specialized military legal training in the form of Senior Officer's Legal 
Courses and a Law of Land Warfare Course. He also conducted numerous summary 
courts-marital where he made determinations of both law and fact, just as members of 
military commissions are required to do. 

As thedefense staled in their brief in the Hick case, "most Americans, and 
possibly all military personnel, arc gripped by shong emotion, whether sadness, anger, 
confusion, frustration, fear, or revenge, at the memory of the September 11" attacks . . . 
." The issue, however, is not wheUler a potential military commission member 
experienced a strong emotional reaction to events that happened over three years ago, or 
even whethcr that person candidly acknowledged such feelings, but rather is the member 
still experiencing those emotions such that he is unable to lay aside those feelings and 
render a verdict based solely on the evidence presented to the military commission. As 
thc United States Supreme Court has stated: 

It is not required, however, that thcjurors be totally 
ignorant of the facts and issues involved. In these days of 
swift, widespread and diverse methods of communication, 
an important case can be expected to arouse the interest of 
the public in the vicinity, and scarcely any of  those best 
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qualified to serve as jurors will not have formed some 
impression or opinion as to the merits of thc case. This is 
particularly m e  in criminal ewes. To hold that the mere 
existence of any preconceived notion as to the guilt or 
innocence of an accused, without more, is sufficient to 
rebut the presumption of a prospective juror's impartiality 
would be to establish an impossible standard. It L 
sufficient ifthe juror can lay aside his impression or 
opinion and render a verdict bared on the evidence 
presented in court. 

Irvin, 366 U.S. at 722-23 (citations omitted) (emphasis added). 

Unlike LTC C, nothing in either record demonstrates that COL S is experiencing 
anv oneoine exnotions as a result of his 911 1 exoericnces. The Presidine Officer's , - -  ., 
rccommcndat~on states that there was nothing In COL. S's demeanor dunng volr d ~ r e  th31 
mdiwtcd hat he was ur~duly affected by thc death ofl-1 

COL S, who has cunsldaable legal tralnlng and cxpencncc. clearly stated - - 

that hc can and will hy thesc cases without reference to his 911 1 experiences. Nothing in 
either record creates a reasonable and significant doubt as to COL S's ability to decide 
these cases fairly and impartially, considering only evidence and arguments presented to 
the commissions. Accordingly. the challenge for muse against COL S will be denied. 

LTC T and COL B 

The defense challenged both LTC T and COL B based upon their involvement 
with t the time Mr. Hamdan and Mr. Hicks were apprehended. 

Thc defense challenged LTC T based 
the ground i n o m  approximatel 
oeriod during which both Mr. Hamdan and Mr. Hicks were caotured and detained. At 
 ha^, the prosecution opposed this challenge. The post-hearing brief filed by the Chief 
Prosecutor does not oppose this challenge. 

The Presiding Officer concluded that there is cause to grant a challenge against 
LTC T because: 

problematic in regards to his knowledge of activities in the 
0 thacby possibly impacting on hrs 
impartiality. He. in fact, was a Derson who could 
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rnodus operandi of both sides would not have an undue 
influence upon the deliberations of the panel." 

who war =signed to a 

mission to capwe enemy personnel, but that he was not involved with the capture of Mr. 
Hamdan. ~e'stated thatitis possible that he may have se-n Mr. Hamdan. 

During a closed session of trial, the Homdan defense counsel challenged COL B 
based upon his role in transpoctin 

In the open session, defense challenged COL B based on the appearance of 
unfairness because of his prior duty 
D u r i n g  both open and closed sessions of trial, the Hick defense counsel challenged 
COL B becausehis knowledge od-kpecifically his knowledge 
of the tramortation of detainees, is such that he would be better suited to'be a wimess 
than a commission member, and further that his links with personnel in theater were such 
that he could be characterized as a victim. 

At trial, the prosecution opposed the challenge against COL B. The post-hearing 
bricf filcd by thc Chief Prosecutor does not oppose this challenge. The Presiding 
Officer's opinion is that there is no cause to grant a challenge against COL B. 

During vnir dire. COL B .*tad that he waq not involved in makine the - 0 - - ~  -..-, . - - -  ~~ ~ ~ ..... 
determinations of what detainees wcre eligible for transfer to ~ u a n t a n a r n o w  

He specifically 
rernembercd Mr. Hicks' name and that he was Australian. He stated that he probably 
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Based on the totality of the factual circumstances, including the classified vou 
dire of LTC T and COL B which were reviewed but not discussed herein, the challenges 
for cause aaainst hoth LTC T and COL B will be wanted. Roth officer. wmr artivelv ~. ~" - -  ~ - - -  ~- 

involved in planning or executing sensitive 

simificant doubt as to the ability of these two members to decide these cases fairly and 

Presiding Officer 

Hamdan's defense counsel challenged the Prsiding OWcer on four grounds: 

(I)  He is not qualified as a judge advocate based on being recalled from retired 
service and not being an active member of any Bsr Association at the time he was 
recalled; 

(2) As an attorney, he will exert improper influence over the other non-attorney 
members; 

(3) Multiple contacts, in person or through his assistant, with the Appointing 
Authority thus creating the appearance of unfairness; and 

(4) Previously formed an opinion on the accused's right to a speedy trial as 
expressed in a July 15,2004, meeting with counsel from both the prosecution and the 
defense. 

Hick' defense counsel challenged the Presiding Officer on the same four general 
pounds. At trial. the prosecution in both cases opposed the challenge against the 
Presiding Officer. In a subsequent brief, the Chief Prosecutor recommended the 
Presiding Officer evaluate whether he should remain on the commission in light of the 
implied bias standard proposed by the prosecution as previously described herein. 

Presiding Officer's Judge Advocate Siarlrr 

Military Commission Order No. 1 requires that the "Presiding Officer shall be a 
Military Officer who is a judge advocate of any United States armed force." MCO No. 1 
at Section 4A(4). The Presiding Officer's wilten questionnaire. dated August 18,2004, 
indicates that he currently is, and has bgn,  an associate member of the Virginia State Bar 
since 1977 and that he has never practiced law in the civilian sector. 

In a written brief. Hamdan's defense counsel asserts the following: 
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1) All Army judge advocates are required to remain in good standing in the bar of 
the highest court of a state of the United States, the District of Columbia, or a Federal 
Court. U.S. Dep't of Anny Reg. 27-1, "Judge Advocate Legal Services," para. 13-2h(2) 
(Sept. 30, 1996) [hereinafter AR 27-11, 

2) The Virginia State Bar maintains fotir classes of membership: active, associate, 
judicial, and retired. Associate members are entitled to all the privileges of active 
members except that they may not practice law (in Viginia). 

3) Because the Presiding Officer is only an associate member of the Virginia Bar, 
he is not authorized to practice law in the Army Judge Advocate General's Corps. 

In Virginia, the term "good standing" applies to both associate and active 
members and refers t,o whether or not the requirements to maintain that specific level of 
membership have been met. Unauthorized Practice of Law, Virginia UPL Opinion 133 
(Apr. 20, 1989), available at 
http://www.vsb.org/plofguides/upl/0pini0n~/~pI~opd~p1~Op133. "Good standing" 
generally means that the attorney has not been suspended or disbarred for disciplinary 
reasons and has complied with any applicable rules concerning payment of bar 
membership dues anti completion of continuing legal education requirements. 

As the proporient of AR 27-1, The Judge Advocate General (TJAG) of the Army 
is the appropriate authority to determine whether associate membership in the Virginia 
Bar constitutes "good standing" as contemplatkd in that regulation. The record 
establishes that the Presiding Officer's status with the Virginia Bar has not changed since 
he was admitted to the Virginia Bar in 1977. The record also shows that, as an associate 
member of the Virginia Bar, he practiced as an Army judge advocate for twenty-two 
years, including ten years as a military judge. Prior to his service as a military judge, the 
Army TJAG personally certified the M i d i n g  Officer's qualifications to be a military 
judge as required by the Uniform Code of Military Justice. See UCMJ art. 26(b). 
Accordingly, this challenge is without merit. 

Undue lnflwnce over Non-attorney Members of the Commission 

Under the Pn:sident's Military Order, the commission members sit as "triers of 
both fact and law." ]President's Military Order at Section 4(c)(2). The defense asserts 
that this particular Presiding Officer will use his experience as a military trial judge and 
attorney to exert undue influence over the non-attorney members of the commission 
when deciding questions of law. In Hamdan, the Presiding Officer addressed this issue 
with the members as follows: 

Members, later I am going to instruct you as follows: As I 
am thle only lawyer appointed to the commission, I will 
instruct you and advise you on the law. However, the 
President has directed that the commission, meaning all of 
us, will decide all questions of law and fact. So you are not 
bound to accept the law as given to you by me. You are 
free to accept the law as argued to you by counsel either in 
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courf c~r in motions. In closed conferences, and during 
deliber.ations, my vote and voice will count no more than 
that of any other member. Can each member follow that 
instruc1tion7 
Apparently so. 

Is there any member who believes that he would be 
required to accept, without question, my instruction on the 
law? 
Appmntly not. 

The exceptional difficulty and presswe with being the first Presiding Officer to 
serve on a military commission in over 60 years cannot be overstated. The Presiding 
Officer must conduct the proceedings with independent and impartial guidance and 
direction in a trial-judgelike manner. At the same time, the Presiding Officer must 
ensure that the other tion-attorney members of the commission filly exercise their 
responsibilities to have an equal vote in all questions of law and fact. There is nothing in 
either record that remotely suggests that this Presiding Officer does not understand the 
delicate balance that his responsibilities require. Accordingly, the challenge on this basis 
is without merit. 

Relationship with the Appointing Authority Creates Appearance of Unfairness 

The precise factual basis for challenge on this ground was not very well 
articulated by counsel in either Hamdan or Hickr. In Hamdan, the defense counsel's 
entire oral argument on this ground was as follows: 

We are also challenging based on the multiple contacts that 
you hiwe had, either through your assistant, or through 
yowst:lf, with the [Alppointing [Aluthority. 1 understand 
that you said that this is not going to influence you in any 
way. We believe that it creates the appearance of 
unfairness, and at least at that level, we challenge on that. 

Defense counsel in flamdan did not further articulate a factual basis for this challenge in 
their post-hearing br~ef. 

In Hicks, defisnse counsel orally adopted the same challenge grounds as Hamdan 
including "the relationship with the appointing authority" and the "perception of the 
public" under the implied bias standard in RCM 912(f)(l)(N). Defense counsel in Hicks 
did not further articullate a factual basis for this challenge in their post-hearing brief, even 
though they individually and rather extensively discussed the factual basis for their 
challenges against the other fow challenged members. 

The gist of this challenge appears to be that defense counsel perceive that a close 
personal friendship exists between the Presiding Officer and the Appointing Authority, 
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and that the Presiding Officer will be viewed as, or act as, an agent of the Appointing 
Authority rather than an independent, impartial Presiding Off~cer. Alternately stated, the 
Appointing Authority will somehow appear to influence the performance of the Presiding 
Officer. To evaluate this challenge, it is necessary to understand the traditional social and 
professional relationships between a convening authority and officer members of courts- 
martial under the Uniform Code of Military Justice, as well as the criminal sanctions 
against unlawfully inttluencing the action of a member of a court-martial or a military 
commission. 

In addition to duty or professional responsibilities, military officers of all grades, 
and often their spousts, are expected by custom and tradition to participate in a wide 
variety of social funations hosted by senior commanding officers or general officers. 
Such functions inclucle formal New Year's Day receptions, formal Dining Ins (dinners 
for officers only), formal Dining Outs (dinners for officers and spousesJdates), formal 
Dinner Dances, Change of Command ceremonies, promotion ceremonies, award 
ceremonies, informal Hail and Farewell dinners (welcoming new officers and "roasting" 
departing officers), rt:tirement ceremonies, and funerals of members of the unit. Because 
attendance at all such social functions is customary, traditional, and expected, such 
attendance is not indicative of close personal friendships among the participants. 

In most cases., commanders who are authorized to convene general courts-martial 
under the UCMJ are !high-ranking general or flag officers. See generally UCMJ art. 22. 
The eligible ''jury pool" of officers for a general court-martial includes officers assigned 
or attached to the conlva~ing authority's command or courts-martial jurisdiction. The 
convening authority is required to select officqs for courts-martial duty, who, in his 
personal opinion, are "best qualified for the duty by reason of age, education, training, 
experience, length of service, and judicial temperament." UCMJ art. 25(d)(2). 
Consequently, convening authorities frequently select as court members off~cee who 
they know well and whose judgment they trust. 

To ensure that these professional and social relationships between convening 
authorities and court members do not affect the impartiality or fairness of trials by courts- 
martial or military cclmmissions. and to maintain the neutrality of the convening 
authority, congress tmacted Article 37(a), UCMJ, "~nlawfuliy influencing action of 
court."7 This is one of the UCMJ articles that ex~resslv applies to military commissions. . .* 

This statute prohibit; any "attempt to coerce, ordy any authorized means;influence the 

' UCMJ art. 37(a) states in pertinent part (emphasis added): 

(a) No authority convening a general, special, or summary court-martial, nor any other commanding 
officer, may censure, reprimand. or admonish the wurt or any member, military judge, or counsel thereof, 
with respect to the findings or sentence adjudged by the court, or with respect to any other exercises of its 
or his functions in the conduct of the proceedings. No person subject to this chapter may attempt to coerce 
or, by any unauthorized means, influence the action of a court-martial or any other military t r i b u ~ l  or any 
member thereof, in reaching inge findings or sentence in any case, or the action of any convening, 
approving, or reviewing authority with respect to his judicial acts. 
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action of [a] . . . military tribunal or any member thereof, in reaching the findings or 
sentence in any case." UCMJ art. 37(a). Additionally, the knowing and intentional 
violation of the procedural protection afforded by Article 37(a), UCMJ, is a criminal 
offense in that any person subject to the UCMJ who "knowingly and intentionally fails to 
enforce or comply with any provision of this chapter [ lo  U.S.C. 55 801-9461 regulating 
the proceedings before, during, or after trial of an accused" may be punished as directed 
by a court-martial. UCMJ art. 98(2). The Presiding Officer, as aretired Regular Army 
officer recalled to active duty, and the Appointing Authority, as a retired member of the 
Regular Army, are both persons subject to trial by court-martial under the UCMJ. See 
UCMJ art. 2(a)(1),(4). 

Article 37(a), UCMJ, protects not only the impartiality of courts-martial and 
military commissions, but also the judicial acts of a convening authority (appointing 
authority). "A convening authority must be impartial and independent in exercising his 
authority . . . . The very perception that a person exercising this awesome power is 
dispensing justice in :m unequal manner or is being influenced by unseen superiors is 
wrong." United Stater v. Hagen, 25 M.J. 78,86-87 (C.M.A., 1987) (Sullivan, J., 
concuning) (citations omitted). Even though a convening authority decides which cases 
go to trial, he or she rnust remain neutral throughout the trial process. See, e.g. United 
States v. Davis, 58 M.J. 100,101, 103 (C.A.A.F. 2003) (stating that a convicted 
servicemember is entitled to individualized consideration of his case post-trial by a 
neutral convening authority). The Appointing Authority for ~ i l i t a r y ~ o m m i s s i ~ n s ,  as an 
officer of the United States awointed by the Secretw of Defense pursuant to the 
Constitution and Title 10, ~ & d  Statescode, has a iegal and mnrk obligation to execute 
the President's Military Order in a fair and impartial manner, consistent with existing 
statutory and regulatory guidance. 

In his written questionnaire for counsel, the Presiding Officer stated the following 
about his relationship with the Appointing Authority (emphasis added): 

b. Mr. Altenbwg: 

1, I first met (then) CPT Altenburg in the period 
1977-1978, while he was assigned to Fort Bragg. My only 
specific recollection of talking to him was when we 
discussed utilization of courtrooms to try cases. 

2. To the best of my knowledge and belief, I did 
not sta or talk to Mr. Altenburg again until sometime in the 
sprinl; of 1989 at the Judge Advocate Ball in Heidelberg. 
Later, in November-December 1990, (then) LTC Altenburg 
obtained Desert Camouflage Uniforms for [another judge] 
and nle so that we would be properly outfitted for trials in 
Saud.1 Arabia. 
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3. During the period 1992 to 1995, (then) COL 
Altenburg was the St& Judge Advocate, XVIII Airborne 
Corps .and Fort Bragg while I was the Chief Circuit Judge, 
2"* Jud.icia1 Circuit, with duty station at Fort Bragg. Our 
offices were in the same building. My wife, (then) MAJ M 
[I, was the Chief of Administrative Law in the SJA ofice 
from 1992 to 1994. During this period, Mr. Altenburg and 
I became friends. We saw each other about twice a week 
and sametimes more than that. We generally attended all 
of the lSJA social functions. He and his wife (and children 
- depending upon which of his children were in residence 
at the time) had T i e r  at our house at least three times in 
the three years we served at Fort Bragg. I attended several 
social functions at his quarters on post. Though he was a 
convening authoriw and I was a trial judge, we were both 
discipi'ined enough to not discuss cases. I am sure there 
were Limes when he was notpleased with my rulings. 

4. From summer 1995 to summer 1996 when Mr. 
Altenl~urg was in Washington and I was at Fort Bragg, he 
and I probably talked on the telephone three or four times. 
I believe that he stayed at my house one night during a 
TDY lo Fort Bragg (but I am not certain). 

5. During the period June 1996 to May 1999, I was 
statior~ed at Mannheim, Getmany and Mr. Altenburg was in 
Washington. Other than the World-Wide JAG Conferences 
in October of 1996,1997, and 1998, I did not see nor talk 
to MC; Altenbwg except once--in May of 1997, I attended a 
farew~sll [ceremony] hosted by MG Altenburg for COL 
John Smith. In May 1999, MG Altenburg presided over 
my retirement ceremony at The Judge Advocate General's 
Schocd and was a primary speaker at a "roast" in my honor 
that evening. 

6. Since my retirement from the Army on 1 July 
1999. Mr. Altenburg has never been to our house and we 
have never been to his. From the time of my retirement 
until lhe week of 12 July 2004,I have had the occasion to 
speak to him on the phone about five to ten times. I had 
two meetings or personal contacts with him during that 
period. Firsf in July or August 2001 when I was a primary 
speaker at a "mast" in MG Altenburg's honor at Fort 
Belvc~ir upon the occasion of his retirement. Second, in 
November (I believe) 2002, I attended his son's wedding in 
Orlando, Florida [near the Presiding Officer's home]. 
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7. I sent him an email in December 2003 when he 
was appointed as the Appointing Authority to congratulate 
him. I also sent him an email in the spring of 2004 when I- 
heard that he had named a Presiding Officer. Sometime in 
the spring of 2004,l called his house to speak to his wife. 
After we talked, she handed the-phone to Mr. Altenburg. 
He explained that setting up the office and office 
procedures was tough. I suggested that he hire a former JA 
Warrant Officer whom we both knew. 

8. To rhe best of my memory, Mr. Altenburg and I 
have nwer discussed anything about the Commissions or 
how they shouldfunction. Without doubt, we have never 
discussed any case specifically or any ofthe cases in 
generad. I am certain that since being appointed a 
Presiding Ofzcer we have had no discussions about my 
duties or the Commission Trials. 

The voir dire m llamdan did not pursue the nature of any personal relationship 
between the Presiding Offtcer and the Appointing Authority. During his voir dire in 
Hicks, the Presiding Officer stated the following concerning his relationship with the 
Appointing Authority (emphasis added): 

DC: Now, 1 want to elxplore your relationship with the appointing authority. 
PO: Okay. 
DC: You have known Mr. Altenbwg [since] 1977,1978? 
PO: Yes, sometime in that frame. 
DC: And you had a ~trofessional affiliation for a period of time? 
PO. As I said before my knowledge of Mr. Altenburg up until 1992 was minimal, I mean, 
really. Now he was the SJA of the IAD, the 1st Armored Division, and I was over on the 
other side of Germany. We were at Bragg at the same time, but like I said I maybe talked 
to him once, I think. You see people on post, but that is about it. He and I were on the 
same promotion list to major, but he had already left Bragg by then. In 92 he came to 
Bragg as the SIA and I was the chief circuit judge with my offices right there at Bragg in 
his building, and my wife was his chief of [Administrative Law]. So from 92 to 96 you 
could say that we had a close professional relationship and within, I don't know, a couple 
months it became a ~ m o n a l  relationship. 
DC: And when you retired in May of 1999, Mr. Altenburg presided over your retirement 
ceremonf? 
PO: Right, at the JAG school. 
DC: And he was also the primary speaker at a roast in your honor that evening? 
PO: Yes. 
DC: And, in fact, when Mr. Altenburg retired in the summer of 2001 you were the 
primary speaker at his roast? 
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PO: No, there were three speakers. I was the only one who was retired and could say bad 
things about him. 
DC: And you also attended his son's wedding in sometime in the fall of 2002? 
PO: In Orlando, yeah. 
DC: And you also contacted Mr. Altenburg when you learned that he became the 
appointing authority lbr these commissions? 
PO: Right, I did. 
DC: And you are awoue that there were other candidates for the position of presiding 
officer? 
PO: Yeah, uh-huh. 
DC: Thirty-three others, in fact? 
PO: Okay. No. What I know about the selection process I wrote. I don't know who else 
was considered and who else was nominated. Knowing the Department of Defense I 
imagine that all four :rervices sent in -- excuse me, that there were lots of nominations and 
they went somewhere and they got to Mr. Altenburg somehow. I don't know how many 
other people were no~minated. 
DC: So the ultimate question is how would you answer the concerns of a reasonable 
person who might sa:y based on this close relationship with Mr. Altenburg that there is an 
appearance of a bias, or impartiality -- or partiality rather and that you were chosen not 
because of independe:nce or qualifications, but rather because of your close relationship 
with Mr. Altenburg, and how would you answer that concern? 
PO: Well, I would sayjirst of all that aperson who were to examine my record as a 
military judge - and all of it is open source. All of my cases are up o n j l e  at the Judge 
Advocate General's c%)it:e in DC - could see at the time when I was the judge at Bragg, 
sitting as a judge alone, acquitted about six or seven of the people he referred to a court- 
martial. They could look at the record of trial and see that in several cases I reversed his 
personal rulings. They could look at my record as a judge and see that I really don't care 
who the SJA was in how I acted. So a reasonable person who took the time to examine my 
record would say, no, it doesn't matter. 

P: Sir, do you care what Mr. Altenburg thinks about any ruling or decision you might 
make? 
PO: No. You want to' ask what 1 think Mr. Altenburg wants from me? 
P: Do you know, sir? 
PO: No, I asked would you like to ask me what I think he wants? 
P: Yes, sir. 
PO: Okay. I think John Altenburg, based on the time that I have known him, wants me to 
provide a full and fa.ir trial of these people. That's what he wants. And I base that on 
really four years of close observation of him and my knowledge of him. That's what I 
think he wants. 
P :  Do you think there would be any repercussions for you if he disagreed with a ruling of 
yours or a vote of yours? 
PO: You all went to law school; right? 
P: Yes, sir. 
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PO: Remember that first semester of law school and everyone is really scared? 
P: Yes, sir. 
PO: Well, 1 went on the funded program and all the people around me were really scared, 
but I said to myself, hey the worst that can happen is I can go back to being an infantry 
officer, which 1 really liked. Well the worse thing that can happen here, from you all's 
viewpoint, if you think about thaf is 1 go back to sitting on the beach. I don't have a 
professional career. A4r. Alienburg is not going to hurt me. Okay. 
P :  Yes, sir. Nothing fiuther, sir. 

There is no fa~:tual basis in either record to support granting a challenge against 
the Presiding Officer on this ground. The records establish no actual bias by the 
Presiding Officer as a result of his former, routine, social and professional relationships 
with the Appointing fiuthority, nor do the parties advocate any such actual bias. Even on 
an implied bias basis, no well-informed member of the public who understands the 
traditional social relationships among military officers and the criminal prohibitions 
against the Appointing Authority attempting to influence the Presiding Officer's actions 
would have any reasonable or significant doubt that this Presiding Officer's fairness or 
impartiality will be affected by his prior social contacts with the Appointing Authority. 

Such a finding is consistent with federal cases reflecting that the mere fact that a 
judge is a fiend, or even a close friend, of a lawyer involved in the litigation does not, by 
that fact alone, require disqualification of the judge. See, e.g., Bailey v. Rroder, No. 94 
Civ. 2394 (S.D.N.Y. Feb. 20,1997) (holding that a showing of a friendship between a 
judge and a party appearing before him, without a factual allegation ofbias or prejudice, 
is insufficient to warrant recusal); In re Cooke, 160 B.R. 701,706-08 (Bankr. D. Conn. 
1993) (stating that a '>judge's friendship with counsel appearing before him or her does 
not alone mandate disqualification."); United States v. Kehlbeck, 766 F .  Supp. 707, 712 
(S.D. Ind. 1990) (stating "judges may have friends without having to recuse themselves 
from every case in which a friend appears as wunsel, party, or witness."); United States 
v. Murphy, 768 F .  2d 1518, 1537 (7th Cir. 1985, cat. denied, 475 U.S. 1012 (1986) ("In 
today's legal culture friendships among judges and lawyers are common. They are more 
than common; they are desirable."'); In re United States, 666 F.2d 690 (1st Cir. 1981) 
(holding that recusal was not required in extortion trial of former democratic state senator 
whose committee, fif een years ago, had investigated former republican governor when 
the judge had been chief legal counsel for the governor); and Parrish v. Board of 
Commissioners, 524 F.2d. 98 (5th Cir. 1975) (en banc) (holding that recusal was not 
required in class action case where judge was friends with some of the defendants and 
where judge stated his friendship would not affect his handing of the case). 

Predisposition on Speedy Trial Motion 

The fourth bitsis for challenge is that the Presiding Officer has fonned an opinion, 
which he expressed ;at a July 15,2004, meeting with wunsel, that an accused has no right 
to a speedy trial in a military wmrnission. Below are the pertinent portions of the voir 
dire in Hamdan on this issue (emphasis added). 
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DC: During that meeting on 15 July, did you express an opinion regarding speedy -- the 
right of any detainee to a speedy trial? 
PO: No, I didn't. 
DC: 1 wasn't at the meeting, but I was told that you did. I don't -- 
PO: Thank you. 
DC: Did you mention speedy trial at all? 
PO: Speedy ~ a l  was mentioned. Article 10 was mentioned, and there was some general 
conversation. I didn't take notes at the meeting. It was a meeting to tell people who I was 
and asking them to get -- start on motions and things. 
DC: But you didn't expect -- while those things were mentioned, you don't recall 
expressing an opinion yourself? 
PO: No. I didn't have any motions or anything. 

P: Sir, the issue of speedy trial was brought up and we have, in fact, have notice of 
motionr provided conlcerning speedy trial. Is there anything as you sit here right now 
which will impact your ability to fairly decide those motions? 
PO: No. 

The following exchange occurred in the Hamdan commission after all voir dire 
had been completed and challenges made and the Presiding Officer was about to recess 
the commission until the Appointing Authority made a decision on the challenges: 

DC: Yes, sir. It came to my attention after the voir dire that there was a tape made 
regarding the 15 July mt-ting between yourself and counsel. I'd like permission to send 
that tape along with the other matters that I'm submitting on your voir dire regarding your 
qualifications. 
PO: And why would you like that? 
DC: To go toward the idea of whether you have an opinion or not, sir. 
PO: On the question:; of? 
DC: Speedy trial, sir. 
PO: Okay. And the tipe goes to show what? 
DC: Your opinion at the time, sir. 1 have not yet transcribed it. If it doesn't show anything 
-- I am proceeding here based on what I've been told by other counsel. 
PO: Okay. I would be -- let me think about this. Okay, let me think about this. I am 
reopening the voir dire of me. Explain to me -- ask me what you want about what I said 
or may have said on the 15th. 
DC: Yes, sir. It's my understanding, sir, that on the 15th you expressed an opinion as to 
whether the accused have - whether any detainee had a right to a speedy trial. 
PO: Do you think that's correct or do you think that's in reference to Article lo? 
DC: My understanding from counsel was that it referenced whether they would have a 
right to a speedy trial under Article 10 or rights, generally. I confess, sir, I have not heard 
the tape. 
PO: Okay. Why don't you ask me if I am predisposed on that. 
DC: Are you prediqased towards those issues, sir? 
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PO: I believe in the meeting -- I don't remember speedy trial, I remember Article 10 
being mentioned, and I believe I said something to the effect of, Article 10, how does that 
come into play, or words to that effect. I did not know that my words were being taped, 
and I must confess that .when I walked into the room that day I had no idea that Article 10 
would come into play because I hadn't had an occasion to review Article 10. It is not 
something that usually comes up in military justice prudence --jurisprudence. So I'm 
telling you right now that I don't have a predisposition towards speedy trial. However, 
although the tape was made without my permission, without the permission of anyone in 
the room, I do give you permission to send it to the appointing authority with the other 
matters. 
DC: Sir, what I woulld like to ask, if I transcribe it, that I send it to you first. 
PO: I don't want to see it. 
DC: Yes, sir. 
PO: Okay. Well, wait a second. Do you want to change -- do you want to add on anything 
to your challenge or stick with it? 
DC: No, sir. 
PO: How about you'? 
P: No objection to the tape being sent, sir. 

Neither defense counsel nor the prosecution in the Hickr case asked any questions 
of the Presiding Oficer concerning a possible predisposition on speedy trial. 

In support of'this challenge, Hamdan's defense counsel provided an edited 
transcript of the pertinent portions of the tape recording8 of the July 15,2004, meeting, 
which provides in ptut: 

PO: Hicks has been referred to trial, right. There's no procedure that I've seen that 
requires an arraignment, has anyone seen anything like that? It requires LHicks] be 
informed of the nature of the charges in front of the commission. Okay, uh, there's no 
such thing as a speedy bid clock in this thing. Right, has anybody seen a speedy trial? 
Chief Prosecutor: Sir, I wouldn't even be commenting on that in light of the fact that 1 
think [named defense counsel] believe Article 10 [UCMJ] applies to these proceedings so 
we ought to stay away h m  that issue. 
DC (a1 Qosi): I don't think it is appropriate either sir. 
Chief Prosecutor: We need to stay away from that. 
DC (a1 Qosi): Thesc: are the subjects of motions that are going to be filed and your 
comments-- 
PO: I'm asking a question and you can all voir dire me on that, but how are we going to 
try Mr. Hicks? 

' Counsel are reminded that audio recording of Commission proceedings is prohibited unless authorized by 
the Presidine Officer and that com~liance with the Militarv Commission Orders and Instructions is a 
profewionalnalresponsibiibiiity obligation for the practice of lab within the Department of Defense. See MCO 
No. 1 at Section 6B(3); MCI No. 1 at paragraphs 4B,C. 

26~eview Exhibit 50, Page 26 of 28 Pages 
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Challenges for Cause Decision No. 2004-001 (Unclassified) 

Neither defense team cited any case law from any jurisdiction to support their 
argument that these facts warrant removal of the Presiding Oficer. Generally speaking, 
"[a] predisposition acquired by a judge during the course of the proceedings will only 
constitute impermis!;ible bias when 'it is so extreme as to display clear inability to render 
fair judgment."' United States v. Howard, 218 F.3d 556,566 (6th Cir. 2000) (quoting 
United States v. Liteky, 510 U.S. 540,551 (1994)). Furthermore, "the mere fact that a 
judge has previously expressed himself on a particular point of law is not sufficient to 
show personal bias or prejudice." United States v. Bray, 546 F.2d 851, 857 (10th Cir., 
1976) (citing Antonello v. Wumch, 500 F.2d 1260 (10th Cir. 1974)). 

The transcripts reveal that on occasion, as in this instance, the Presiding Officer 
was too casual with his remarks. Some of the detainees at Guantanamo have been there 
for almost three years. Understandably, they and their attorneys recognize that the 
determination of what, if any, speedy trial rules apply to military commissions is an 
important preliminary rnatter that must be resolved by the members of the military 
commissions after considering evidence and arguments presented by the parties. 

Although not artfully done, the Presiding Officer was trying to tell counsel at the 
July 15,2004, meet~lng that there are gaps in the commission trial procedures that he and 
counsel will have to address. Prior to the Presiding Officer's comments about 
arraignment and speedy trial, counsel were advised that the Presiding Officer would be 
issuing written guidance addressing how to handle some of the gaps in the commission 
procedures. As the Presiding Officer stated at that meeting, there are no published 
commission proced~lreu concerning the subjects of arraignment or speedy trial. He was 
using arraignment and speedy trial as examples of traditional military procedures that 
were not mentioned in military commission orders or instructions, and that he and the 
parties would have ito address. In fact, just four days after this meeting, the Presiding 
Officer issued the first three memoranda in a'series of Presiding Officer Memoranda, in 
the nature of rules of wurt, to address issues not fully covered by military commission 
orders or instructions. There are currently ten Presiding Officer Memoranda addressing 
topics such as motions practice, judicial notice, access to evidence and notice provisions, 
trial exhibits, obtairung protective orders and requests for lim~ted disclosure, witncss 
requests, requests to depose a witness, alternatives to live witnesses, and spectators to 
military commissions. 

During voir dire, the Presiding Officer expressly stated that he had formed no 
predisposition concerning how he would rule on speedy trial motions. Considering all of 
the above, the record fails to establish that the Presiding Officer's spontaneous remarks in 
an informal meeting demonstrates a clear inability to render a fair and impartial ruling on 
speedy trial motions or otherwise disqualifies him from performing duties as a Presiding 
Officer. 

Current versions of all Presiding M~cer  Memorandamay be found on the Military Commission web site, 
available at h~p://wwvr.dcfenselinkmi]!ne~dcommi~~ions.h~l. 

2 7 ~ e v i e w  Exhibit 50, Page 27 of 28 Pages  
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Challtages for Cause Decision No. 2004-001 (Unclassified) 

DECISION 

The challenges for cause against the hesiding OEcer and COL S are denied. 
Effective immediately, the challenges for cause against COL B (the Marine), LTC T, and 
LTC C are granted and each of these members is hereby permanently excused from all 
future proceedings for all military commissions. The country is grateful for the 
professional, dedicated, and selfless service of these exceptional officers in this sensitive 
and important matter. 

A military commission composed of the Presiding Officer, COL S, and COL B 
(the Air Force officer) will proceed, at the call of the Presiding Officer, in the cases of 
United States v. Handan and United States v. Hicks. No additional members or alternate 
members will be ap~dnted. See MCO No. 1 at Section 4A(1) and MCI No. 8 at 
paragraph 3A(1). 

Official orders appointing replacement wnunission members for the cases of 
United States v. a1 Qosi and United States v. a1 Bahlul will be issued at a future date. 
See MCO No. 1 at Section 4A(1) and MCI No. 8 at paragraph 3A(1). 

There is no classified annex to this decision. 

John D. Altenburg, Jr. 
Appointing Authority 

for Military Commissions 

2 8 ~ e v i e w  Exhibit 50, Page 28 of 28 Pages 
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Filings Inventory - US v. Hicks ver. 15 , l  Nov 2004 

Issued in accordance with POM #12. See POM 12 as to counsel responsibilities. 

Prosecution (P designations) 

Name Motion Response Reply r Status I 
Filed Disposition 

Notes 
No pending Prosecution 
Motions 

Review -- Exhihit 51; Page 1 of 12 
Filings Inventory, US v Hicks, 1 Page 143 of 346



I Name 

Defense Motion 
To Dismiss for Lack of 
Jurisdiction: The Armed 
Conflict in Afghanistan has 
ended 
D 4  
Defense Motion 
for Appropriate Relief: 
Improper Imposition of 
Improper Pre-Trial 
Detention under 
International Law 

I D5 
Defense Motion 
to Dismiss all Charges as 
the Commission has no 
Jurisdiction at Guantanarno 

Defense (D Designations) 

Filed 

Yes -no  0 attch I file I I 

Status / 
Disposition 

Notes 

Yes - Sep 
file W/ 
motion 

provided 

0 attch 

Review Exhihit S1, Page 2 of 12 
Filings Inventory, US v Hicks, 2 

Yes -but 
contained 
in Comm 

Yes - 
included 
in file 

Page 144 of 346



Name 

D 6  
Defense Motion 
for a Bill or Particulars 
D 7  
Defense Motion - 
to Dismiss for Denial of the 
Right to a Speedy Trial 

1 Status 1 
Disposition 

Notes 

10 attch 
included 

Note: Typographical error in style. As written, the filing was a 
Notice of motions. Should have been a motion. 

1 attch 
included 

Review Exhibit 51, Page 3 of 12 
Filings Inventory, US v Hicks, 3 

I 

4 Oct 04 18 Oct 04 26 Oct 04 
Defense Motion - 
to Dismiss for Denial of 20 attchs 0 attch 
Fundamental Rights in 

4Oct04 18Oct04 
Defense Motion 
to Dismiss Charge I of 2 attch 0 attch 
"Destruction of Property by included 
an Unprivileged 
Belligerent" 

4Oct04 18Oct04 
Defense Moiion I L- n:--:-- - 7 ,  -1 - - - - - -  - -  r u  u~sllllsa ~ ~ ~ r u g c b  as 

the Commission is 
Improperly Constituted: included 
AA lacks the Power to 
Appoint a Military 
Commission 

I 
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Notes 1 
D 11 

I 
Defense Motion - 
to Dismiss Charge I for 
failure to state an offense 4 attchs 
triable by military 
commission I 
Dl2 4 Oct 04 
Motion to Dismiss 
Charge 2 for failure to state 0 attch 
an offense triable by -- 1 

Status 1 Name 

0 attch 

On 26 Oct the defense filed a reolv to this motion but the c a ~ t i a n  was different than the ormlnal 

Filed 
Motion 

rnotlun Thr ,\PO Jld nor p1a.u ih;$ rcpl! on thc nut.onr in\entur) md requested a nca fillis 1.1 
?nsurc the rql! ax, tilrd agatrtn ihc proper scrlcr 01 f.. ngr 

I Disoosition 
Response Reply 

On 27 Oct, the defense filed a reply to Dl2 that was correctly styled 

Motion to Dismiss 1 Chg 3 for failure to s t  m I 0 attch 1 0 1 

Review Exhibit 51, Page 4 of 12 
Filings Inventory, US v Hicks, 4 

I Motion to Modify Charges 1 
I i I 

0 attch Lack of Subject Matter 
Juris - Offenses must be 
Committed during Armed 
Conflict 

1 attch 
incl 
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Name Status I 
I Filed Disaosition I 

Notes 
D 18 
Defense Motion 
to Dismiss for Lack of 
jurisdiction as Presidents 
Military Order of 13 Nov 
2001 is invalid under US 
and International Law 
-- 

D 19 
Defense Motion 
to Dismiss - Lack of 
Jurisdiction - President's 
Military Order Violates 

1 Defense Motion 
Strike "Terrorism" from 1 6 attrh incl 1 0 attch 1 

4 Oct 04 18 Oct 04 
Defense Motion 
to Dismiss - Lack of 1 attch incl 
Jurisdiction: Commission 

1 System will not afford a 1 I full and fair trial 
I 

I l w I e ~  Exhibit 51, Page 5 of 12 
Filings Inventory, US v Hicks, 5 Page 147 of 346



D 22 
Defense Objection to the 

This motion was originally filed with the Appointing Authority. 
On 22 Sep, the Appointing Authority declined to hear the 

Structure i d  Composition 
of the Commission 

motion. 

I 

9 Seu 04 

0 attch I 0 attch 

13 Oct 04 

Xeview Exhihit 51? Page 6 nf 12 
Filings Inventory, US v Hicks, 6 

Reply Status I 
Disposition 

Notes 
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Inactive Section 

R. 
Protective Order (various) 

(notice) T 
W. 
Conclusive Notice 

(notice) 

I 

P3. 
Pre-admission of Evidence 
(various) 
@I. 
Protective Order: 
Motion of 30 July- Order 1. 

1. Unclassified, Sensitive 
Materials. 
2. Classified materials. 
3. Books, articles, speeches. 

status / 
Disposition 

lVotes 
This notice was an alert that other motions would be 
as Protected Information Issues were resolved. 

No action required 
Status: Prosecution and defense advised to use draft procedures in 
POM 6-1 to request Conclusive Notice. i 
Disposition: Prosecution to request conclusive notice as needed. I 

23 July 
04 

Revie% Exhihit 51 Page 8 of 12 
Filings Inventory, US v Hicks, 8 

(notice) 

NA 

I No action required. 

30 j 1 ( Order issued at G m o ,  Aug 2004 

NA 
No action required 
This notice was an alert that other motions would be 
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I Name I Mo;"," I Response I Repg 1 Status I 
Disposition 

Protective Order: 
Motion of 30 July- Order 2. 

;I 

Order issued at GTMO, Aug 2004 

Notes 
I g. 1 30 July 

Protective Order: 
Names or other identifying 
information of investigators 
or interrogators. 
PB 
Motion 
To Exclude Attorney And 
Legal Commentator 
Opinion Testimony 
&a 
Defense Objection - 
to the Presiding Officer or 
his ,4ssistant Providing 
Advice to the Commission 
W 
Motion for Appropriate 
relief 
imposition of improper pre- 1 I . .  
rnai Detention under 
International Law 
Dl5  
Improper Panel Selection 
procedures 

W 
Motion to Dismiss 
The Armed Conflict in 

Filings Inventory, US v Hicks, 9 

13Oct04 

0 attch 

7 Sep 04 

19Oct04 

0 attch 

13 Oct 04 

22Oct04 

0 attch 

0 attch 0 attch 

No action required. 

Per representatives from AA legal staff, the AA's answer to IQ#4 
is being treated as the AA will not decide this matter at this time. 

26 Oct 04 

4 Oct 04 

4 Oct 04 

4 attchs 

4 Oct 

18 Oct 04 

0 attch 

Withdrawn by the defense. 31 Oct 04. 

Erroneous double entry with D4. 

No action required on D14. 

Denied by the Commission, 2 Nov. 

Erroneous double entry with D3. 

No action required on D16. 

Review Exhihit 51; Page 9 

I 

of 12 

fi 

i 
- 

I 
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Motion for Continuance 
until the agreement 
between the U.S. 
government and U.K. 
government regarding the 
trial of British citizens 
before military 

25 Aug 04- 

(in session 
of ct) 

24 Aug 04 

(in session 
of ct) 

commissions is completed. 1 1-0+0& 

Denied by the Presiding Officer, 29 Oct 04. 

Motion denied by the Commission 1 Nov 04. 

- 

Denied by the Presiding Officer, 29 Oct 04. 

Witness Request - Schmidt 7- 
Request continuance 
Appearance of ~chrnGt  Attch in sep i tile 

D34 
Witness Request for 
Commission Consideration 
of Witness Cherif 

CV and 
prior denial 
in sep file 
29 Oct 04 

i 

29 Oct 04 
(See note) 

Motion denied by the Commission 1 Nov 04. 

I 

Denied by PO as witness not necessary, 28 Oct 04. 

Resubmitted as motion for the Commission, D36 

I Motion denied by the Commission 1 Nov 04. 
xxx 1 Note: Government adouts their ~revious resuonse to the urevious ' motion as their responA to this Lotion. APO, 29 Oct 

' 

I Motion denied by the Commission 1 Nov 04. 
Bassiouni (Previously D23) I 1 I 

, 0 B3a 29 Oct 04 29 Oct 04 
1 Witness Request for 1 / (see i I motion as their response to this motion. APO, 29 Oct 
Commission Consideration 
of Witness Jordan Paust I Motion denied by the Commission I Nov 04. 
(Previously D24) 
833 ( 29 Oct 04 / 29 0c t  04 xxx I Note: Government adopts their previous response to the 
Witness Request for 
Commission Consideration 
of Antonio Cassese 
fPreviouslv D25) 

(See note) motion as their response to this motion. APO, 29 Oct 

Motion denied by the Commission I Nov 04. 

Review Exhihit 51; Page 11 of 12 
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834 
Witness Request for 
Commission Consideration 
of Witness Tim 
McCormick (Previously 
D26) 
&% 
Witness Request for 
Commission Consideration 
of Witness George Edwards 
(Previously D27) 

Witness Request for 
Commission Consideration 
of Witness Michael 

Review Exhibit 51, Page 12 of 12 
Filings Inventory, US v Hicks, 12 

Schmidt (Previously D30) 
833 
Motion to Declare the 
Commission Improperly 
Constituted 

ws 
Motion to Dismiss: 
Improper Referral of 
Charges (associated with 
D28) 

29 Oct 04 

29 Oct 04 

29 Oct 04 

i 
I 

1 Nov 04 

1 Nov 04 

29 Oct 04 
(See note) 

29 Oct 04 
(See note) 

29 Oct 04 
(See note) 

Motion denied by the Commission 
2 Nov 04. 

Motion denied by the Commission 
2 Nov 04. 

xxx 

xxx 

xxx 

i 
i 

Note: Government adopts their previous response to the previous 
motion as their response to this motion. APO, 29 Oct 

Motion denied by the Commission 1 Nov 04. 

Note: Government adopts their previous response to the previous 
motion as their response to this motion. APO, 29 Oct 

Motion denied by the Commission 1 Nov 04. 

Note: Government adopts their previous response to the previous 
motion as their response to this motion. APO, 29 Oct 

Motion denied by the Commission 1 Nov 04. 
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Military Commissions 
Office of the Presiding Officer 

October 24.2004 

Official Copies of all Presiding Officer Memoranda 

This dorumert contalnr the offictal, record copies of all current Res lQng  O E c n  Memoreida approved by Colonel Petn 
E. Brownback. 111 

Number 

I 

2- 1 

Title 
Prcsiding Officers Memoranda 

Appointment and Role of the Assistant to the Presiding Offlcers 

Communications, Contact, and Problem Solving 

Motions Practice* 

Spectators to Military Commissions 

Requesting Conclusive Notice to be Taken 

Access to Evidence and Notice Provisions 

Trial Exhibits 

Obtaining Protective Orders and Requests for Limited Disclosure 

Witness Requests, Requests to Depose a Witness, and Alternatives to Live 
Testimony 

In development: Qualifications of Translatorsflnterpreters and Detecting Possible 
Errors of Incorrect Translation/lnterpretation during Commission Trials 

Filings Inventory 

Dated 

19 Jul2004 

16 Sep 2004 

19 .In1 2004 

7 Oct 2004 

2 Aug 04 

31 Aug04 

12 Aug 04 

12 Aug 04 

4 Oct 04 

4 Oct 04 

Not lssucd 

24 Oct 04 

+ A  typographical error it1 thepreviorls POhf4-2 has been corrected, the correction ls noted in rhe aficial copy included 
herein. - 
Assistant to the Presiding Officers 

Review Exhibk s3 
Offioal Coples ol Presding Officer Memoranda 
Page 1 Of 40 
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Ofloa! Copies of Presidmg Oficecei Memoranda 
Page 2 01 40 

Off~ce of the Presiding Officer 
Military Commission 

12 August 2004 

SUBJECT: Presiding OfficersMemoraodum (POM) # 1-1 -Presiding 0lfflr:ers Memoranda 

This POM supercedes POM # 1 dated 19 July 2004 

1.  From time to time, this Presiding Officer will, and other Presiding Officers may, feel the need 
to advise counsel on matters which might affect the preparation for and trial of cases before a 
Military Commission. To this end, the Presiding Officer is establishing Presiding Ofticers 
Memoranda (POM). These memoranda will be furnished to all counsel an'd the Assistant to the 
Appointing Authority. In general, these POMs are issued to assist the Coinmission, to include 
the Presiding Officer, in preparing for and providing a fiill and fair trial under the provisions of 
Military Commission Order No. :, 21 March 2002, paragraph4A(5), bA(:j), and bB, and 
Military Commission Instruction No. 8, paragraph 5. 

2. Presiding Officer Memoranda (POMs) will also serve as interim Rules of Commi~sion Trial 
POMs will be cancelled when the substance of the POM is incorporated into the Rules. 

3. If a counsel objects to a procedure established in any POM, such objeciions should be made 
within 7 calendar days direclly to the Presiding Officer (with a CC to Mr.- 

4. Future POMs, the Rnles of Comniission Trials, and communicationl; with counsel may refer to 
"Commission Law." Commission Law refers collectively to the President's Military Order of 
November 13, 2001, DoD Directive 5105.70, Military Commission Orders, Military 
Commission Insmctions, and Appointing AuthrityiMilitary Commission Regulations in their 
current form and as they may be later issued, amended, rnodilied, or supplemented. POMs shall 
be interpreted to be consistent with Commission Law and should there be a conflict, Commission 
Law shall control. 

5. POMs are not intended to and do not create any right, benefit, or privilt:gc, substantive or 
procedural, cnforceablc by any party, against the United States, its departments, agencies, or 
other entities, its officers or employees, or any other person. No POM provision shall be 
construed to be a requirement of the Unibd States Constitution. Failure to meet a time period 
specified in a POM shall not create a right to relief for the Accused or any other person. 

Original signed by: 

Peter E. Brownback I11 
COL, JA. USA 
Presiding Officer 

Review Exlhibit 5 L  
p a g e - 3  of* 
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Olficie! CoDles of Presidmq Officer Memoranda 
Page 3 of 40 

Office of the Presiding Officer 
Military Commission 

SEP 16, 2004 

SUBJECT: Presiding Oflieers Memorandum (POM) # 2-1 Appointment and Role of 
the Assistant to the Presiding Officers 

This POM supersedes POM # 2, dated July 19,2004 

1. Pursuant to Section 4(D). Military Commission Order No. 1, and Paragraph 3(8)(1 I), 
Military Commission Inshuction No. 6, an Assistant to the Presidirig Officers has been 
detailed and shall report to the Presiding Officer and work under his supervision to 
provide advice in the performance of the Presiding Officer's adjudicative functions. The 
Assistant may act on behalf of the Presiding Officer. The Assistant does not act, and does 
not have authority to act, on any matter or in any manner, on behalf ol'the Appointing 
Authority. (See Appointing Authority Memorandum, SUBJECT Reporting Relationships 
and Authority of the Assistant to the Presiding Officer, Military Commissions, 19 Aug 
2004.) 

2. Mr. ~ c i t h h a s  been detailcd to be the Assistant. HIS duties are: 

a. Serve as an attorney-assistant providing all necessary suppofi to the Presiding 
Officers of Military Conimissions in a broad array of legal issues, to include functional 
responsibilicy for legal and other advice on procedural, logistical, and administrative 
matters and services to the Presiding Officers, Military Commissions. 

b. Responsible for handling significant, complex matters assignai by the Presiding 
Officer of t k  Military Comniissions, which may require legal or other analysis of 
procedural, logistical, and adrninishative maners outside of normally assigned areas of 
responsibility. 

c. Work under the supervision of the Presiding Off~cee to provide advice in the 
performance of adjudicntive functions, erparte if required, with respect to adminishative, 
logistical, and procedural matters (See ABA Model Code of Judicial Conduct Canon 
3B(7)). 

d. Act on the Presiding Officer's behalf to make logistical and aclministrative 
arrangements. 

e. Draft, coordinate. staff, and publ~sh guidelines for Commission Proceedings b 
include Presiding Officer Men~oranda. 

POM 2-1, Page 1 
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Olfrnal Coples of Prestding Officer Memarsnde 
Page 4 of 40 

f Process and manage policy, procedure, and similar actions and activities designed 
to contribute to the efficient operation of the Commission - both current and future 
operations. 

g. Coordinate the integration of operations that affect in-court proceedings uith OMC 
and JTF and other support personnel -to include the hailiff, security persomel, and court 
reporters - in providing senices to the Commission. 

I]. To sign FOR TIIE PRESIDING OFFICER, or send emails in that capacity, 
concerning any matter that the Presiding Oficer could direct, or does direct, except those 
that under Commission Law can only be performed personally by the Presiding Officer 
or involve thc vote or decision of the Commission. 

i. Other duties not listed above which are consistent with irnpr~~ving the processes, 
procedures, adminisbation, and logistics of the Office of the Presiding Officer and the 
Commissions and which are not inconsistent with puagraph 3 below. 

3. The Assistant is nor authorized to: 

a. Communicate or discuss any matter with any Commission member or alternate 
member (except the Presiding Officer) other than to arrange for their administrative and 
logistical needs. 

b. Be present during any closed conference of the memberr: 

c ,  Advise the Presiding Officer concerning the decision of any matter that requires 
the vote of the Commission; however, the Assistant may prepare those documents and 
drafts necessary or required to process, record, a d  dissentinate any decision by the 
Commission. 

d. Provide any substantive advice to the Presiding Officer on ;my matter that 
would require a vote or decision by the entire Commission. This prohibition includes any 
advice on findings, sentence, or motions or requests which require a vote by the 
Commission. 

an active case or investigation; advice on how to detect, investigate, or prosecute alleged 
acts of terrorism or violations of international law; or any other matter that would crcatc a 

part in the Commission process through the actions of the Assisrant 

POM 2- 1, Page 2 
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5. Any emaii which is sent to the Presiding Officer will be CC ~ r f  cnunsel 
bclieve there is a legal reason not to CC -0unse1 shall include that reason in 
the email to the Presiding Officer. 

Original signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

POM 2-1, Page 3 
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Office of the Presiding Officer 
Military Commission 

July 19, 2004 

SUBJECT: Presiding Officers Memorandum (POW t l 3  - Commnnications, 
Contact, and Problem Solving 

1. This POM establishes procedures concerning how counsel are to communicate with 
the Presiding Officer and the Assistant to the Presiding Officer ( ~ r ~ h e  
Yresiding Officer desires not only to avoid ex parte communications, but to ensure thc 
accused receives a full and fair trial, that procedural matters leading tc, trial be handled 
efficicntly, and that when counsel need to communicate with the Presiding Oficer, it can 
be done efficiently and expeditiously. 

2. The preferred method of communicntion with the Presiding Oflicel- is email with CCs 
to opposing counsel and the Assistant. The following email protoc~>ls will be followed. 

a. Vo not send classified infomation or Protected Information in the body of an 
email or as an attachment. 

b. Keep emails to a single subject whenever possible. 

c. Identify, in the body of the email, each attachment being sent 

d. Tcxt attachments will bc in Microsofl Word. If a recipient does not have this 
program, text attachments will be saved and sent as RTF (rich text format) that can be 
opened by almost any word processing program. If an electronic verslon of a text 
attachment is not available, it will be sent in Adobe (PDF). Save the email you send in 
the event there is an issue as to the version of attachments being refenred to. 

e. If it is necessary to send images, JPG, BMP, or TIFF may be used. Consult the 
Assistant if you need to send other file formats. 

f. Be attentive to the size of attachments. Send multiple emails with fewcr 
attachments if necessary. Avoid archiving (WinZip) when possible. 

g. If the Presiding Off~cer will need to know classified infc~rmation to resolve the 
matter, advise him ofthat fact in the email and the location of the ma1:erials that he will 
need to review (if such facts or locations are not classified or Protected) 

f. If any addressee notices an email was not CC'd to a person ~xho needs to have a 
copy, forward a copy to the person who needs that email. 

POM 3, Page 1 
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3. When telephonic conferences are necessary, the Presiding Officer will designate the 
person to arrange the conference call. 

4. The Presiding Officer is responsible to insure that each accused receives a full and fair 
trial. As part of this responsibility, the Presiding Officer is available not only to resolve 
motions and make rulings, but also to insure that counsel have a place to go to get their 
problems resolved. Any counsel who has an issue which is not being, in herhis opinion, 
satisfactorily addressed by opposing counsel or by the Appointing Authority must present 
the problem to the Presiding Officer. 

Original signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

POM 3, Page 2 

Review Exhibit 5 2  
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Office of the Presiding Officer 
Military Commission 

7 October 2004 

SUBJECT: Presiding Officers Memorandum (POW # 4-2: Motions Practice 
(Corrected 24 Oct 04 to change the second para 7c to p m  7 d )  

This POM supercedes POM # 4-1 issued 12 Aug 2004 

1. This POM establishes the procedures for motions practice. A "motion," as used in this 
POM, is a request to the Presiding Officer, either in his capacity as the Presiding Officer 
or for action by the full commission, for any type of relief, or for the Presiding Officer, 
either in his capacity as the Presiding Officer or for action by the fill1 commission, to 
direct another to perform, or not perform, a specific act. This POM does not address or 
establish procedures concerning Protection of Information as referenced in Section 
6D(5), Military Commission Order No. 1, and requests to obtain ac:ce!;s to evidence. 
This POM is issued UP DOD MCO No. 1, paragraphs 4A(5)(a)-(d) artd 6A(5), and MCI 
No. 8, paragraph 5. The following definitions apply. 

a. A "filing" includes a motion, response, reply, supplement, notice of a motion, 
request for special relief, or other conlmunication involved in resolvirig a motion. 

b. A "motion" is the original request from the moving pamj - lhe party requesting 
the relief. 

c. A "response" is the opponent's answer to a motion 

d. A "reply" is the moving party's answer to a response 

e. A "supplement" is a filing in regard to a motion other than EL motion, response, 
or reply. 

f. A filing is "sent" or "filed" when the sender sends it via (:mail to the correct 
ernail address of the recipients. If there is a legitimate question whether the email system 
worked correctly (bounced email notification for example,) the sender shall again send 
the filing until satisfied the email went through or an email receipt is received. 

g. A filing is "received" when it is sent to the proper parties per paragraph 3 
below - with the following exceptions: 

(1) The recipient was OCONUS when the email was sent in which case the filing 
is received on the first duty day following return from OCONUS. 

POM 4-2, Page 1 
Review Exhibit 5b 
Page! K of 90 

Page 162 of 346



Officlai Copies o f  Presiding Officer Memoranda 
Page 9 of 40 

(2) The filing was sent on a Friday, Saturday, or Sunday when the recipient was 
not OCONUS, in which case the filing is received the following Monday. If the following 
Monday is a Federal holiday, the filing is received on the following Tuesday. 

(3) Upon request by the receiving party or the Chief Prosecutor or Defense 
Counsel or their Deputies on behalf of their counsel, the Presiding Officer establishes a 
different "received date" to account for unusual circumstances. Requests to extend the 
time a filing was received shall be in the form of a special request for relief. 

2. The Assistant to the Presiding Officer may not resolve motions, but is authorized to 
manage the processing of motions and other filings directing compliaiice with this POM 
to include form and content. Only the Presiding Officer may grant a delay or departure 
from the time required for a filing. 

3.  filings will be sent to the Presiding Officer, the Assistant, opposing counsel on the 
case, and the Chief Prosecutor and Defense Counsel and their deputies. The guidance in 
POM #3 (Communications, Filings, and Contact, and Problem Solving with the Presiding 
Officer) applies to motions practice. 

4. All filings will address only one topic with a helpfully descriptive subject line. For 
example, if a counsel were working on more than one motion, each notice of motion, 
each motion, each response, each reply, and each supplement, if any, would be contained 
in a separate email. 

5. Notice of motions. As soon as a counsel becomes aware that they will or intend to file 
a motion or other request for relief, they shall file a Notice of Motion to those listed in 
paragraph 3 above stating the name of the accused, specifi c nature of the relief that shall 
be sought, and when they intend to fi le the motion. This requirement to file a Notice of 
Motions shall not serve to delay filing requirements, or other notice of motions 
requirements, established by the Presiding Officer, Commissioll Law, or POMs. 

6. Acknowledgements and receipts. When opposing counsel receive:; a filing to which 
they have a responsibility to reply, respond, or act, they will immediately send an email 
to the sender acknowledging that the filing was received. 

7. Format for motions: 

a. Each motion will be styled United States of America v [Name of accused as per 
the charge sheet.] Listing of dkia is not required. 

b. The name of the motion will be descriptive. (EX: [(Government) (Defense)] 
Motion to Exclude the Statement of Fred Smith.) Generic names :;ucl~ as "Motion for 
Appropriate Relief' are not helpfill and will not be used. 

c. Motions will contain the following information in the fc~llowing order in a 
numbered paragraph. Use Arabic numbers. 

Review Exhibit 52 
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(1) A statement that the motion is being filed within the time frlmes and other 
guidance established by this POM or other direction of the Presiding officer, or a 
statement of the reason why it is not. 

(2) A concise statement of the relief sought. 

(3) (Optional): An overview of the substance of the motion 

(4) The facts, and the source of those facts (witness, document, physical exhibit, 
etc.) As much as possible, each factual assertion should be in a separale, lettered 
paragraph. This will permit responses to succinctly admit or deny the existence of facts 
alleged by the moving party. If the facts or identity of the source is Protected or 
classified, that status will be noted. 

(5) Why the law requires the relief sought in light of the facts alleged including 
proper citations to authority relied upon. 

(6) The name(s) of the file(s) attached to the email that are included in support of 
the motion. 

(7) Whether oral argument is required by law, and if so, citations to that authority, 
and how the position of the party cannot be fully known by filings in ;accordance with this 
POM. 

(8) A list of the legal authority cited, and if the authority is available on the 
Internet, the URL (www.address) shall be included. A URL is not required for cases 
decided by any United States court available through on-line reference services such as 
Lexis or WestLaw. When the full Commission is assembled, counsel are responsible for 
providing one printed copy of any authority cited to the Commission. (Note also 
paragraph 12 below as to required attachments.) 

(9) The identity of witnesses that will be required to testify on the matter in 
person, and/or evidentialy matters that will be required. 

(10) Additional information not required to be set forth as above. 

6 d. The subject line of the email that sends the motion will bt: usefully 
descriptive. (EX: Defense Motion to Exclude the Statement of Fred Clmith - US v Jones.) 
If the motion is contained in the body of an email, the sending email address shall be 
sufficient authentication. If the motion is in the form of an attachment, the attached file 
shall be given a usefully descriptive name, and the attachment shall contain the typed 
name and email address of the moving party as authentication. 

8. Responses and other filings shall he filed not later 7 calendar days from the date 
received. Relief from this requirement may be granted by the Presiding Officer. Requests 
to extend the time for filing a response shall be in the form of a special request for relief. 

/.r 
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9. Form of responses: 

a. Each response will be styled the same as a niotion 

b. The name of the response shall be "[(Government) (Defense)] Response to 
[(Government) (Defense)] Motion to (Name of motion as assigned by moving party.) 

c. Responses will contain the following information in the following order in a 
numbered paragraph. Use Arabic numbers. 

(1) A statement that the response is being filed within the time frames and other 
guidance established by this POM or other direction of the Presiding Officer, or a 
statement of the reason why it is not. 

(2) Whether the responding party believes that the motion should be granted, 
denied, or granted in part. In the later case, the response shall be explicit what relief, if 
any, the responding party believes should be granted. 

(3) Those facts cited in the motion which the responding party agrees are correct 
When a party agrees to a fact in motions practice, it shall constitute a good faith belief 
that the fact will be stipulated to for purposes of resolving a motion. 

(4) The responding party's statement of the facts, and the source of those facts 
(witness, document, physical exhibit, etc.), as they may differ from the motion. As much 
as possible, each factual assertion should be in a separate, lettered paragraph. If the facts 
or identity of the source is Protected or classified, that status will be noted. 

(5) A list of the legal authority cited, and if the authority is available on the 
Internet, the URL (www.address) shall be included. A URL is not required for cases 
decided by any United States court available through on-line reference services such as 
Lexis or WestLaw. When the full Commission is assembled, counsel are responsible for 
providing one printed copy of any authority cited. (Note also paragraph I1  below as to 
required attachments.) 

(6) How the motion should be resolved 

(7) The name(s) of the file(s) attached to the email that is included in support of 
the filing. 

(8) Whether oral argument is required by law, and if so, citations to that authority, 
and how the position of the party cannot be fully known by filings in accordance with this 
POM. 

(9) The identity of witnesses that will be required to testify on the matter for the 
responding party in person, andlor evidentiary matters that will be required. 
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(10) Additional facts containing information not required to be set forth as above 

d. The subject line of the email that sends the response shou.ld be usefully 
descriptive. (EX: Response to Motion to Exclude the Statement of Fred Smith - U S  v 
Jones.) If the response is contained in the body of an email, the sending email address 
shall be sufficient authentication. If the response is in the form of an a~fachment, the 
attached file shall be given a usefully descriptive name, and the attachment shall contain 
the typed name and email address of the responding party as authentication. 

10. Replies 

a. Counsel may submit a reply to a response being careful that matters that should 
have been raised in the original motion are not being presented for the first time as a 
reply. Replies are unnecessary to simply state the party disagrees with a response. 

b. Replies shall be filed within three days of receiving a response. 

c. Replies shall: 

(1) Be styled the same as the motion except designated a reply, 

(2) Be generally in the format set forth above for responses with the infornlation 
required for responses. 

11. Supplements to filings 

a. Counsel may submit supplements to filings, but supplements should be 
reserved for those cases when the law has recently changed, or if rnat~:rial facts only 
recently became known. 

b. Supplements shall be filed within 3 days of receiving the filing to which a 
supplement is desired, the new facts learned, or discovery of the law lhat has recently 
changed, provided however, that the party wishing to file a snppleme~nt has first obtained 
pem~ission from the Presiding Officer briefly stating the reason why 3 supplement is 
necessaly, and sending copies of the request as provided in paragraph 3. 

c. Supplements may be filed for any reasonprovided i~owerver, that the party 
wishing to file a supplement has first obtained permission from the Presiding Officer 
briefly stating the reason why a supplement is necessary, and sending copies of the 
request as provided in paragraph 3. 

d. Supplements shall contain those facts, and that law, necessary to supplement a 
previous filing generally following the format for replies or responses. 
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12. Required attachments to all filings. Any filing that contains citations to legal or other 
authority shall contain that authority as a separate attachment with the following 
exceptions: 

a. The authority is available in full form on the Internet in which case the URL 
www.address) shall be provided in the filing. Those providing a URL will confirm that (- 

the URL is still valid before filing. 

b. The authority is a case decided by a United States court in which case the 
proper citation should be contained in the filing. 

c. The authority has been previously been provided in the f o m ~  of an anachment 
by either party in any filing with respect to the motion to which a response, reply, or 
supplement is being filed. Attachments filed in different motions shall be attached again. 
In the case of large attachments previously provided to the Presidirrg Officer in a different 
motion, a party may request an exception to the attachment requirement from the 
Assistant. 

d. When the full Commission is assembled, counsel are respor~sible for providing 
one printed copy of any authority cited that was not previously provided in printed form 
to the Commission. 

13. Voluminous attachments not in electronic form. If a filing require!; an attachment that 
is not in electronic form, counsel may make a special request for relief suggesting how 
the attachment shall be provided. The request shall be filed with those. persons indicated 
in paragraph 3 of this POM. 

14. Special requests for relief, 

a. Counsel may at times have requests for relief that do not involve lengthy facts 
or citations to authority. A motion in the form of a special request for relief relieves 
counsel of the specialized format for motions generally. For example, a counsel may 
make a special request for relief using the abbreviated format below to request: an 
extension of a time set by a POM or direction of the Presiding Officer; an exception to a 
requirement to digitize attachments; or like matters that do not require involved questions 
of law or fact. 

b. Either the Presiding Officer or the Assistant to the Presiding Officers may 
direct that a special request for relief be resubmittetl as a motion. 

c. Counsel must not attempt to file a motion in the form of a special request for 
relief to avoid submitting a notice of motions, or because the time for a notice of motion 
or other filing has passed. 
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d. The content of a special request of relief will contain the style of the case, the 
precise nature of the relief requested, those facts necessary to decide the request, citations 
to authority, and why the relief is necessary. 

e. The special request for relief will include counsel's statement and rationale 
concerning whether the Presiding Officer may grant the relief on his own or if the relief 
sought can he granted solely by the full commission. 

15. The Chief Prosecutor or Defense Counsel, or their Deputies, should request that the 
Presiding Officer set a time for a reply or other filing when their respective prosecutor or 
defense counsel is unavailable in situations not addressed in this POM. Requests to 
extend the time shall be in the f o ~ m  of a special request for relief. 

16. Time for filing motions and other filings. The Presiding Officer will ordinarily set 
the schedule for the time to file notice of motions, motions, and other filings. If no 
specific schedule is set, the following applies: 

a. Notice of motions shall be filed within 5 calendar days of thc day that the 
Presiding Officer announces the date of the first open session with the accused. (Note this 
is not the same as the date ofthe first open session with the accused.) 

b. Motions shall be filed within 7 calendar days after the notia: of motions is due 
as per paragraph 16a above. 

c. Responses shall be filed not later than 7 calendar days after receiving a motion. 

d. Replies shall be filed not later than 5 calendar days after receiving a response 

17. Filings that are substantially or entirely comprised of classified information. In the 
event that a motion or filing is comprised entirely or substantially of classified 
information, the person preparing the filing will send a notice of motion sufficiently 
detailed - consistent with not revealing classified information - to assist the Presiding 
Officer in scheduling resolution of the matter. Counsel will then provide a complete 
filing in written form with opposing counsel following the format described in this POM 
Counsel preparing the filing will make two additional copies for the Presiding Officer 
and Assistant to review when security considerations can be met. 

18. Rulings. The Presiding Officer shall make final rulings on all motions submitted to 
him based upon the written filings of the parties submitted in accordance with this POM, 
and the facts and law as determined by the Presiding Officer, unless: 

a. Material facts are in dispute that are necessary to resolutiori of'the motion 
requiring the taking of evidence, or 

b. A party states in a filing that the law does not permit a ruling on filings alone 
accompanied by authority why the Presiding Officer cannot rule on the filings alone, or 

POM 4-2, Page 7 
Review Exhibit s'2c 
Page- IL) o f 4 0  

Page 168 of 346



Official Copies of Presiding Officer Memoranda 
Page 15 of 40 

c. The motion requires action by the full commission. 

19. Nothing in this POM should be construed to dissuade counsel forn sharing that 
information, to include motions and other filings, to ensure a full and fair trial. 

20. A notice of motion is not a motion, and it does not place an issue or matter before the 
Commission for decision. If a party files a notice of motion but does not file a motion, 
the Commission will not take any action on the underlying issue. 

21. Various matters have been presented to the Appointing Authority for his decision 
andlor action. A request to the Appointing Authority is not a request fix the Commission 
to take action or grant relief. 

a. If a party wishes the Commission to grant relief or take action on a matter which 
has been raised with, or is currently before, the Appointing Authority the party must file a 
motion or request for other relief in accordance with this POM. 

b. If a party has requested the Appointing Authority to grant relief or take action, 
and that request is denied, the party may request the Commission grard the same or 
different relief by filing a motion or request for other relief in accordance with this POM. 
All filings and other matters exchanged between the party and the Appointing Authority 
will be forward with the motion or request for other relief. 

Original Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

August 2, 2004 

SUBJECT: Presiding Officers Memorandum (POM) # 5 - Specta~tors to  Military 
Commissions 

1. Commission Law provides for open Commission proceedings except when the 
Presiding Officer determines otherwise. Commission Law also charges the Presiding 
Officer to maintain the decorum and dignity of all Commission proceedings. 

2. The attached document, "Decorum for Spectators Attending Military Commissions," 
shall be in force whenever the Commission holds proceedings open to spectators. The 
attachment may be used by bailiffs, security personnel, those with Public Affairs 
responsibilities, and other Commission personnel to inform spec;tators and potential 
spectators of the conduct and attire expected. 

3. There are other rules that pertain to media personnel that have been prepared and 
disseminated by Public Affairs representatives. The attachment does not limit or change 
rules that are applicable to the media. 

Original Signed by: 

Peter E. Brownback Ill 
COL, JA, USA 
Presiding Officer 
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Decorum for Spectators Attending Military Commissions 

The decorum and dignity to be observed by all at the proceedings of this Military 
Commission will be the same as that observed in federal courts of the United States. 

Spectators, including members of the media, are encouraged to attend all open 
Commission proceedings. The proceedings may be closed by the Presiding Officer for 
security or other reasons. 

The following rules apply to all military commission observer:; in the courtroom. 
Failure to follow these rules may result in being denied access to the courtroom, and 
could result in a charge of contempt of court and expulsion from co~nmission-related 
activities at Guantanamo Bay, Cuba. 

a. All military commission observers must wear appropriate attire. Generally, 
casual business attire is appropriate for civilians. Examples of acceptable casual 
business attire include: long-pants, knee-length skirts, collared shirts with sleeves, and 
covered-toe shoes. Inappropriate attire would include, but is not lirnited to, the 
following: shorts, sleeve-less shirts (tank tops, halter tops, etc.), denim jeans, T-shirts, 
mini skirts, any accessories or other clothing attire with political slogans, sneakers or 
tennis shoes, and sandals. Individuals wearing inappropriate attire will not be permitted 
to observe courtroom proceedings in the courtroom. 

b. No distractions are permitted during active court sessions to include, but not 
limited to: talking, eating, drinking, chewing gum, standing and stretching, sleeping, 
using tobacco products, or other disruptions. Due to the hot and humid environment in 
Guantanarno Bay, bottled water with a re-closable lid will be permitted in the courtroom. 
No other beverages are permitted in the courtroom while commissons are in active 
session. 

c. Entering and exiting the courtroom will be limited to extreme emergencies, and 
every attempt should be made to take bathroom breaks during court recesses. 

d. Military commission observers are not permitted to interact with trial 
participants either during active sessions or breaks in the proceedings. Trial participants 
include: the Presiding Officer, panel members, prosecutors, defense counsel, the 
accused, witnesses, guards, court reporters, translators, and other. personnel assisting 
in the conduct of military commissions. Military commission observers are also 
expected to respect the privacy of other military commission observers during trial 
recesses and not press for unsolicited interactions. 

e. Computers, laptops, PDls, PDAs, pagers, cell phones, Walkmans, audio 
recorders, video recorders, cameras, and any and all other typc's of electronic or battery 
operated devices are not permitted in the courtroom during sessions. Not only can 
these devices be distracting to others in the courtroom, but they pose a substantial 
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security risk. Notebooks, pens, pencils, and paper are permitted for note taking, but not 
sketching or artistic renditions of observations. 

g. It is improper for anyone to visibly or audibly display approval or disapproval 
with testimony, rulings, counsel, witnesses, or the procedures of tht? Commission during 
the proceedings. For the same reason, signs, placards, leaflets, brochures, clothing, or 
similar items that could convey a message about the proceedings are also not allowed 
in the courtroom or in the courtroom's vicinity. 

h. As is customary in courts, spectators will rise when the Commission as a 
whole, or the Presiding Officer alone, enters or depart the courtroom. 

i. Members of the media are reminded they have agreed to certain rules 
established by the Public Affairs staff. 

Commission officials know that spectators appreciate the need for security in any public 
building, and we ask that you cooperate with security personnel when they screen 
spectators and their property 

BY DIRECTION OF THE PRESIDING OFFICER, MILITARY COMMISSION 
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Office of the Presiding Officer 
Military Commission 

August 31, 2004 

SUBJECT: Presiding Officers Memorandum (POM) # 6-1, Requesting Conclusive Notice 
to be  Taken 

1. This POM supersedes POM 6 dated 12 August 2004 

2. Military Commission Order 1 permits the Commission to take conclusive notice. This POM 
establishes the process for such requests. This POM is issued under the provisions of MCO No 
I ,  paragraphs 4A(5)(a) and (c) and paragraph 6D(4). 

3.  When Counsel are aware they will request the Commission to take conclusive notice, they are 
encouraged to work with opposing counsel. Counsel may agree - in w~i t i r~g  - that they do not, 
and will not, object at trial to the Commission's taking conclusive notice of a certain fact. It is 
unnecessary to involve the Presiding Officer, the Assistant, or the Commission while Counsel 
work these issues with each other. Counsel may also agree to stipulations of fact in lieu of 
requesting that conclusive notice be taken. 

4. The matter/fact(s) to which conclusive notice is to be taken must be precisely set out. Any 
agreement or stipulation shall specify whether the facts shall be utilized E'y the Commission on 
merits, sentencing (if such proceedings are required,) or both. 

5. If counsel have agreed to take conclusive notice (or enter into a stipulation of fact,) the 
writing encompassing that agreement shall be emailed by the Counsel who requested the notice 
(or, if jointly requested, both counsel) to opposing counsel, Chief and Deputies of the 
Prosecution and the Defense, the Presiding Officer, and the Assistant. At the trial where the 
conclusive notice or a stipulation is to be used, the counsel offering the stipulation or conclusive 
notice is responsible for presenting the conclusive notice or stipulation to the Commission. 

6. If Counsel desires that the Commission take conclusive notice, but sh 's  is unable to obtain the 
agreement of opposing Counsel, the Counsel desiring that conclusive notice be taken shall: 

a. Send an email to the Presiding Officer, and the Assistant, with copies hrnished to 
opposing counsel, and Chief and Deputies of the Prosecution and the Defense. 

b. The body of the email, or an attachment, shall be styled in the name of the case and be 
titled "Request to Take Conclusive Notice - [Subject] [Us v. last name olAccused]." The subject 
line of the email shall he the same as the title. 
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c. The content of the email, whether in the body or an attachment, shall contain the 
following matters in separate numbered paragraphs as follows: 

(1). The precise nature of the facts to which conclusive notice is requested. See paragraph 
4 above as to the content of this portion of the request. 

(2). The source of information that makes the fact generally known or that cannot 
reasonably be contested. 

(3). Other information to assist the Commission in resolving the matter. 

7. The counsel receiving a request as stated in paragraph 6 shall: 

a. Within three duty days of receiving the email in paragraph 6 above (the definition of 
"received" shall be as provided in POM #4-1), the Opposing party shall "1:eply all" to the email 
set out in paragraph 6 above and answer in the following, separately numbered paragraphs: 

(1). That the responding Counsel (agrees) (disagrees) that conclusive notice shall be 
taken. 

(2). If the Counsel disagrees: 
(a). The reasons therefore. 
@). Any contrary sources not cited by the requesting Counsel. 
(c). Other information to assist the Commission in resolvir~g the matter 

b. The response provided by the responding party as described in this paragraph shall be 
the party's opportunity to be heard, unless there is a legal basis why the C:ommission should 
reserve decision on the matter until oral argument can be heard. 

8. Replies by the requesting party. Counsel who originally requested the conclusive notice is not 
required to reply to the email sent in accordance with paragraph 7 above unless it is to withdraw 
the request for conclusive notice. If additional information is needed, the Commission, acting 
thru the Presiding Officer for administrative ease, will request it. 

9. Timing. 

a. Counsel shall attempt to obtain agreement on conclusive notice: or stipulations of fact 
at the earliest opportunity to assist in trial preparation for all. 

b. As soon as it appears to Counsel that a party will not agree to a. request that conclusive 
notice be taken, that Counsel shall send a request as provided in paragraph 6 above. 

c .  If Counsel have not resolved a request to take conclusive notic? within 20 duty days of 
the date for the session, they shall send the request as provided in parirgriiph 6 above. 

Revievv Exhibit 52- 
Page- ;LO of* 

POM # 6-1, Page 2 
Page 174 of 346



Offinal Copies of Presiding Officer Memoranda 
Page 21 of 40 

10. Stipulations of fact. While Counsel are free to use stipulations of fact in lieu of agreeing on 
the taking of conclusive notice, the Commission has no authority, and shall not be asked, to 
require a party to enter into a stipulation of fact. 

Original Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

12 August 2004 

SUBJECT: Presiding Officers Memorandum (POM) # 7 - Access to Evidence and Notice 
Provisions 

1. One of the many components of a fair, Full, and efficient trial is that the parties are able to 
obtain access to evidence. Failure to provide access to evidence as provided for by Commission 
Law can result in parties not being able to properly prepare their cases, unnecessary delays in the 
trial, and sanctions by the Presiding Officer. This POM is issued under the: provisions of MCO 
No. 1: paragraph 4A(5)(a), (b), and (c); paragraph 6A(5), including su1)pa:ragraphs (a), (c), and 
(d); and paragraph 6B(1) and (2). 

2. Commission Law contains many provisions conceming access to evidence, time frames, 
notice, and the like. This POM is not intended to restate Commission Law, and parties are 
responsible for complying with Commission Law requirements. This POIM: 

a. Establishes procedures for counsel to obtain a ruling from the Presiding Officer if they 
believe the opposing has not complied with an access to evidence requirement. 

b. Establishes time frames for providing access or notifications when modification of the 
time frames is within the discretion of the Presiding Officer. 

c. Does not address requests for witnesses or "investigative or other resources." (MCO 
#1, Section 5H.) 

d. Does not modify those procedures established by Commission Law with respect to 
Protected Information. 

e. Does not modify, circumvent, or otherwise alter any law, rules, directives, or 
regulations conceming the handling of classified information. 

3. Basic principles: 

a. When parties comply with access to evidence requirements and the parties provide 
what Commission Law requires at the time stated by Commission Law, T'OMs, or orders of the 
Presiding Officer, the access to evidence process will not ordinarily require involvement by the 
Presiding Officer or the Assistant. 

b. The Presiding Officer and the Assistant should NOT be involvr:d in the routine process 
of a party's compliance with access to evidence requirements. The paltie!; should provide that 
access in the manner required, and at the time required, as set out in Commission Law, POMs, 
orders of the Presiding Officer, or otherwise by direction of the Presiding. Officer. There is 
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ordinarily no reason for the Presiding Officer or the Assistant to receive copies or access to that 
information that is the subject of complying with access to evidence requirements unless a 
dispute arises as to whether a party is entitled to access to evidence. 

c. To avoid unnecessary disputes at trial concerning whether access has been given to 
certain information, the parties should have procedures to ensure they are able to demonstrate 
that access has been given to evidence. Because much access to evidence 'has probably been 
given before the publication of this POM, it is advisable for the parties to prepare lists of what 
has already been provided - and how and when that was done - if this has not been done already. 
Such lists, if any, should not be provided to the Presiding Officer or th~: Assistant unless 
specifically requested. Such lists should be brought to any session of the Commission. 

4. Time frames. The time frames for access to evidence and notice shall t ~ e  as prescribed by the 
Presiding Officer through POMs, Docketing Request ORDERS, other ORDERS, or other 
direction. In the absence of direction by the Presiding Officer, Commi:jsion Law shall govern. 

5 .  Presiding Officer availability to resolve access to evidence issues. 

a. The Presiding Officer is available to resolve access to evidence issues. This POM 
should not, however, be interpreted as a replacement for the usual profesr:ional courtesy of 
working with opposing counsel to resolve issues. For example in the case of a missed 
notification, it is professionally courteous to ask opposing counsel to provide the notice before 
requesting the Presiding Officer for relief. When such attempts have beer1 tried without success, 
or counsel believes that a further request will be unproductive, this PC)M provides the procedure 
that should he used. 

b. Counsel should immediately request the Presiding Officer's assistance in the following 
situations as soon as it appears to counsel that any of the following occurred and working with 
opposing counsel has been reasonably tried and has failed: 

(1). A notice requirement was due, and the notice has not been given, despite a reminder. 

(2). Access to evidence was required, and the access was not given, despite a reminder. 

(3). Access was requested and denied by the opposing party 

c. When any of the situations listed in paragraph 7b, or other issues involving access to 
evidence arise, the party will prepare a special request for relief using the format generally as 
provided in POM #4. The email request to the Presiding Officer, Assistant, opposing counsel, 
and the Chief Prosecution and Defense and their deputies shall contain the information below. 
Each request shall be the subject of a single email with a helpfully descriptive subject line and 
contain the following as a minimum: 

(1). Style of the case. 
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(2). One of the following as the case may be: 

(a). If notice was due and not given, cite the requirement for tht: notice, when it was due, 
efforts to obtain notice, and that notice has not been received as of the date of the request to the 
Presiding Officer. 

(b). If a party was required to give access and did not, cite the requirement for the access, 
when it was due, efforts to have opposing counsel to provide the access, and that access has not 
been provided as of the date of the request to the Presiding Officer. 

(c). If counsel requested access and access was denied, cite the authority that requires 
opposing counsel to provide access, when it was requested, efforts to have opposing counsel to 
provide the access, and that access has not been provided as of the datt: of the request to the 
Presiding Officer. 

(d). In every case of required access, or a request for access that was denied, how the 
documents are necessary and why the requesting party believes the requested evidence is 
reasonably available. (MCO #1, Section 5H.) 

Original Signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

12 August 2004 

SUBJECT: Presiding Officers Memorandum (POM) # 8 -Trial  Exhihits 

1. This POM establishes guidelines for marking, handling, and accounting; for trial exhibits in 
Military Commission Trials. This POM is issued under the provisions of MCO No. I ,  
paragraphs 4A(S)(a) and (c). 

2. Definitions: 

a. Exhibit: 

(1). A document or object, appropriately marked, that is presented, given, or shown to 
the Presiding Officer, other Commission Members, or a witness during a session of the 
Commission. 

(2). A document or object, appropriately marked, that is offered or received into evidence 
during a session of the Commission, or referred to during a Commissi~sn session as an exhibit. 

(3). Other documents or objects that the Presiding Officer directs be marked as an exhibit 

b. Prosecution or Defense Exhibits for identification are exhibxts sponsored by a party 
and (1) intended to be considered on the merits or sentencing, if sentencing proceedings are 
required, but either not yet offered into evidence, or offered into evidence and not received, or 
(2) not intended to be considered on the merits or sentencing, hut used in some other manner 
during the trial such as in the case of a statement used to refresh the recollection of a witness 
with no intent to offer the statement. 

c. Prosecution or Defense Exhibits are exhibits that have been offered and received into 
evidence on the merits or sentencing if sentencing proceedings are required. 

d. Review Exhibits are those exhibits: 

(1). Presented to the Presiding Officer or other Commission members for consideration 
on a matter other than the issue of guilt or innocence, or a sentence if there are sentencing 
proceedings. Motions, briefs, responses, replies, checklists, and other writings used during 
motions practice are among the most common form of Review Exhibits. 

(2). The Presiding Officer may decline, in the interests of economy, to have lengthy 
publications or documents marked as Review Exhibits when the precise nature of the document 
can be readily identified at the session and later on Review. Examples would be well-known 
directives, rules, cases, regulations, and the like. 
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e. Attachments are documents referred in, and attached to, a Revielw Exhibit. Prosecution 
and Defense exhibits shall not have pages marked as attachments unless so marked in the 
original form of the exhibit. 

f. Dual use exhibits. An exhibit identified on the record that is needed for a purpose other 
than the reason for which it was originally marked. A dual purpose exhibit allows an exhibit to 
be used for more than one purpose without having to make additional copies for the record. 
Example 1: A Review Exhibit that a counsel wants the C:ommission to consider on the merits. 
Example 2: A counsel marks an exhibit for identification but does not offer it, and opposing 
counsel desires to offer that exhibit. 

3.  Rules pertaining to the marking, handling, and refening to exhibits 

a. Any exhibit provided to the Presiding Officer, a Commission member, or a witness 
during a session of the Commission shall be properly marked. 

b. Any exhibit referred to in a session before the Commission as ail exhibit shall be 
properly marked. 

c. Any exhibit that is displayed during an open session for vieuin~: by a witness, the 
Presiding Officer, or a Commission member during a session of the Commission shall be 
properly marked. In the case of an electronic presentation (slides, Powerpoint, video, audio or 
the like,) the Presiding Officer shall direct the form of the exhibit to be: m;irked for inclusion into 
the record. 

e. Parties that mark or offer exhibits that cannot he included into the record or 
photocopied - such as an item of physical evidence - shall inquire of the Presiding Officer the 
form in which the exhibit shall be included in the record. 

d. Before an exhibit is referred to by a counsel for the first time, or handed to a witness, 
the Presiding Officer, or a member of the Commission, during a session of the Commission, it 
shall be first shown to the opposing counsel so opposing counsel knows the item and its marking 

4. How exhibits are to be marked. See attachment B. 

5 .  Marking the exhibits - when and whom. 

a. Before trial. Counsel are encouraged to mark exhibits they intend to use at a session of 
the Commission in advance of that session. Pre-marking of Prosecution or Defense Exhibits may 
also include the appropriate numbers or letters. Numbers shall not be ;applied to Review Exhibits 
in advance of any session. 

h. At trial. Counsel, the reporter, or the Presiding Officer may mark exhibits during trial, 
or may add numbers or letters to exhibits already marked. 
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6 .  Marked exhibits not offered at trial and out of order exhibits 

a. Counsel are not required to mark, offer, or refer to exhibits in the: numerical or 
alphabetical order in which they have been marked. Example: The Defense pre-marked Defense 
Exhibits A, B, and C all for identification. At trial, the Defense wishes to refer to or offer 
Defense Exhibit C for identification before Defense Exhibit A or B for identification has been 
offered or mentioned. That IS pe~missible. 

b. If an exhibit is pre-marked but not mentioned on the record or offered, counsel are 
responsible for ensuring that the record properly reflects exhibits by letter or number that were 
marked but not mentioned or offered. This is ordinarily done at the close of the trial. Example: 
"Let the record reflect that the Prosecution marked, but did not offer or mention, the following 
Prosecution Exhibits: 3 , 6 ,  and 11 ." 

c. Exhibit for identification marking as compared to the exhibit received. If an exhibit for 
identification is received into evidence, the received exhibit shall cany thr: same letter or 
number. Example: Offered into evidence are Prosecution exhibits 1,2,  and 3 for identification. 
PE 1 and 3 for ID are not received. PE 2 for ID is received. Once received, what was PE 2 for 
ID i s P E 2 .  

7. How exhibits are offered. 

a. Prosecution and defense exhibits. In the interests of economy, to offer an exhibit, it is 
only necessary for counsel to say, "[(We) (The Defense) (The Prosecution)] offers into evidence 
what has been marked as [(Prosecution Exhibit 2 for identification) (Defense Exhibit D for 
identification).] 

b. Review exhibits. Review exhibits are not offered. They become part of the record once 
properly marked. 

8. Confirming the status of an exhibit. The reporter and Presiding Officer together shall keep the 
official log of whether an exhibit has been offered or received. Counsel may, and are encouraged 
to, confirm with the reporter and the Presiding Officer of the status of an exhibit. 

9. Control of exhibits. During trial, and unless being used by counsel, a y~itness, or the 
Commission, all exhibits that have been mentioned on the record, offc:recl, or received, and all 
Review Exhibits, shall be placed on the evidence table in the courtroom consistent with 
regulations concerning the control of classified and Protected Information. After trial, the court 
reporter and the Security Officer shall secure all exhibits until the next st:ssion. 
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8. Sample form. Counsel are welcome to use the fomi at attachment A to assist in marking and 
managing their exhibits. 

Original Signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Oficer 
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Attachment B, Presiding Officers Memorandum # 8, Trial Exhibits 

I. Unclassified Exhibits 
and 

Exhibits that are not Protected Information 

Type of Exhibit 

- - I PE I for ID - 
Defense Exhibits for Identification. 1 Defense Exhibit A for Identification OR I First page: DE A for ID Page 1 of 24 

Examples 

I I 

Use letters. After the letter Z is used, the next 
exhibit shall be AA. DE A for ID 
Prosecution Exhibits and Defense Exhibits 

through 
fer- OR 
faFLa 

Prosecution Exhibits for Identification. 
Use Arabic numerals 

A - - 
Subsequenrpages: 2 of 24,3 of 24 etc 

First Page - Single Page Exhibit 

Firstpage: Mark through on first page. 
Sttb.requenrpages: No markings necessary if properly 
marked as above. 

Multiple Page Exhibits 

Prosecution Exhibit 1 for Identification OR 
PE 1 for identification OR 

A-. 

Review Exhibit 1 OR Firstpage: RE I ,  Page 1 of 24 
RE 1 Subsequentpages: 2 of 24, 3 of 24 etc. 

I Attachment 1 to RE 3 OR Firstpage: ~t tachmeni  i io KE 3, page i of 3 
Attachment A to RE 3 Subseyuririyages: 2 of 3, 3 of? .  

II. Classified Exhibits 

Ill. Protected Information 
Mark the same as I, adding the words on the first page or cover sheet "Protected Information." 

Firstpage: PE 1 for ID Page 1 of 24 
Subsequent pages: 2 of 24,3  of 24 etc. I 
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Office of the Presiding Officer 
Military Commission 

October 4, 2004 

SUBJECT: Presiding Officers Memorandum (POM) # 9 - Obtainiug Protective Orders and 
Requests for Limited Disclosure 

1. This POM addresses Protective Orders and Limited Disclosure pursuant to Section 6D(5), 
Military Commission Order No. I .  Whether a Protective Order is granted or disclosure is limited 
is a decision for the Presiding Officer without involvement of other Comniission members. See 
Section 5, Militaly Commission Instruction # 8 dated 3 1 August 2004. 

2. Protective Orders - generally. As soon as practicable, counsel for either side will notify the 
Presiding Officer of any intent to offer evidence involving Protected Information. When counsel 
are aware that a Protective Order is necessary, they are encouraged to ~ ~ o r k  with opposing 
counsel on the wording and necessity of such an order. 

3.  When counsel agree to a Protective Order. Counsel may agree - i n  writing -that a 
Protective Order is necessary. In such instances, it is unnecessary to involve the Presiding 
Officer or the Assistant while counsel work these issues. When counse:l agree that a Protective 
Order is necessary, the counsel requesting the order shall present the order to the Presiding 
Officer for approval and signature along with those necessary representations that opposing 
counsel does not object. This may be done by email, or if during the course of a Commission 
session, in writing. 

4. When counsel do not agree to a Protective Order. If a party requests a Protective Order 
and the opposing counsel does not agree with the necessity of the Order or its wording, the 
counsel requesting the Order shall: 

a. Present the requested order to the Presiding Officer for signature along with the below 
information in writing. The below information may be transmitted in any format convenient to 
include in the body of an email: 

(I). Why the order is necessary 

(2). Efforts to obtain the agreement of opposing counsel 

b. The requesting counsel will CC or otherwise provide copies of the requested 
information to opposing counsel unless Commission law permits the matter to come to the 
Presiding Officer's attention ex parte. In the case of a prosecution requejted Protective Order, 
only the detailed defense counsel must always be served. The Civiliar~ Defense Counsel will be 
served if they are allowed access to the information sought to be protected. Foreign Attorney 
Consultants shall not he served unless they are authorized under Commir;sion Law to receive the 
items. Review Exhibit 52- 
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c. The Presiding Officer will, if time and distance permits, holcl a conference with 
Prosecution counsel and the Detailed Defense Counsel, and if under circumstances that 
Commission Law permits, the Detailed civilian counsel, prior to signing a contested protective 
order. The objective of such conferences will be to have a contested protective order become an 
agreed upon protective order, consistent with security and other requirements, if possible and 
practical. Consequently, both sides will be prepared to explain their pc~sition on the proposed 
order. 

5. Limited disclosure requests. When the prosecution requests that the Presiding Officer 
exercise his authority under Section 6D(5)(b), Military Commission Ordei- No. I ,  the prosecution 
shall provide to the Presiding Officer the following materials. An Order for the Presiding 
Officer's signature directing limited disclosure that contains the following, information: 

a. To whom the limitation shall apply (the accused, detailed defen:;e counsel, civilian 
detense counsel.) 

b. The method in which the limitation shall be implemented (which option under section 
6D(5)(b)(i)-(iii)). 

c. In the case of a limitation under section 6D(5)(b)(i), the infornlation to be deleted 

d. In the case of a limitation under section 6D(5)(b)(ii), the nature of the information to 
be summarized and the summary to be substituted therefore. 

e. In the case of a limitation under section 6D(5)(b)(iii), the nature of the information to 
be substituted, and the statement of the relevant facts that the limited information would tend to 
prove. 

f. The reasons why it is necessary to limit disclosure of the informlation, and whether 
other methods of protecting information could be fashioned to avoid u.nm:cessarily limiting 
disclosure. 

g. Whether the prosecution intends to present the information whose disclosure is sought 
to be limited to the Commission. 

h. If the request to the Presiding Officer was served on, or shared with, the detailed 
defense counsel, any submission by the detailed defense counsel. If the request was not served 
on or shared with the detailed defense counsel, the reasons why it war: not. 

Original Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

October 4, 2004 

SUBJECT: Presiding Officers Memorandum (POM) # 10 -Witness Requests, 
Requests to Depose a Witness, and Alternatives to Live Testimony 

1. 'I'hls POM governs how counsel may obtain a decision from the Presiding Officer, or 
the Commission, 1;o obtain witnesses or alternatives to live testimony. It also contains the 
procedure to request to deposc a witness. 

2. This POM esta.hli:ihes the procedures for requesting the Commission to produce a 
witness on motior~s, the merits, sentencing, or otherwise, that has been denied by the 
Prosecution or the Al~pointing Authority. While this POM does not stipulate the format 
for an initial request to the Prosecution or the Appointing AuthoriQ, it is strongly 
recommended that counsel use the format below. By so doing, if the initial request is 
denied, the Comniission may make an efficient and speedy decision on the matter to 
assist counsel in preparing their cases. Failure to provide the necessary information when 
making a request for a witness often leads to requests being initially denied by the 
government, which can produce needless inefficiency when a challenge to that decision is 
taken to the Presiding Officer or the Commission. 

3. A request, or noting that a particular witness is needed (or needs or should be 
deposed), in a motion or other filing is NOT a substitute for a witness request. If counsel 
are aware that a witness is necessary or should he deposed on a motion or other filing, not 
only should that be addressed in accordance with POM #-I, but the counsel is also 
required tofile a .request in accordance with this POM. 

4. If the defense rzquests, and the prosecution has denied, a defense request, the defense 
shall within 3 dury days of learning of the govenunent's denial - or when there has been 
inaction by the gc'vetnment on the request for 3 duty days - submit a "Request for 
Witness (or a Request for a Deposition)" as outlined bclow to opposing counsel, the 
Presiding Officer: and the Assistant. Each request shall be separate, and each request 
shall he forwarded by a separate email with the subject line: Witness Request (or Request 
for a Deposition) - [Name of Witness] - US. v. [Xame of Case]. Counsel may forward the 
request either by attachment or in the body of an email. Each of the below items shall be 
in a separate, numbered paragraph: 

a. Paragraph 1: {Style.) A formal document is unnecessary. An attachment or 
email shall be styled Witness Request (or Request for a deposition) - [Name of 
Witness] - US. v. [Name of Case]. 

b. Paragraph 2: {Identity of witness and translator needs.) The name of the 
witness to include alias, mailing address, residence if different than mailing address, 
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telephone number, and email address. Also indicate the language and dialect the witness 
speaks (if not English) so translator services can be made available if necessary. 

c. Paragraph 3: {Synopsis of'witness' testimony). What the requester believes the 
witness will say. Note!: Unnecessary litigation often occurs because the synopsis is 
insufficiently detailed or is cryptic. A well-written synopsis is prepared as though the 
witness were speaking (first person), and demonstrates both the testimony's relevance 
and that the witness has personal knowledge of the matter offered. 

d. Paragraph 4: Source of the requestor's knowledge about the synopsis. In othe~ 
words, how does c:ounsel know that the witness will testify as stated? 

e. Paragraph 5 :  Proposed use of the testimony - motions (specify the motion), 
case-in-chief, rebuttal, sentencing, other. 

f. Paragraph 6: How and why the requestor believes the witness is reasonably 
available, and the date of the last communication with the witness and the form of that 
communication. 

g. Paragraph 7: Whether the requestor would agree to an alternative to live 
testimony to present what is described in the synopsis to the Commission, or the reasons 
why such an alternative is NOT acceptable. (Note: It is unnecessary to state that live 
testimony is better than an alternative so the Commission can personally observe a 
witness' demeancr. State here reasons ofher than that basis.) 

(1 ;I. Conclusive notice. 

(2). Stipulation of fact. 

(3:). Stipulation of expected testimony 

(4). Telephonic. 

(6). Video taped deposition 

(7). Video-taped interview. 

(8). Written statement. 

h. Paragraph 8: Whether any witness requested by the defense, or being called by 
the government, could testify to substantially the same matters as the requested witness. 

i. Paragraph 9 If the witness is to testify as an expert, the witness' qualifications 
to do so. This may be accomplished by appending a curriculum vitae to the request. This 
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should also include a statement of law as to why the expert is necessary or allowable on 
the matter in question. 

j. Paragraph 10: Other matters necessary to resolution of the request. 

5 .  Action by the g:overnment upon receipt of a request - government agreement. If 
the government and defense agree that the witness should be produced or deposed, the 
govemment need not prepare a response to the request. If the parties agree to an 
alternative to the live testimony of a witness in the form of a writing (conclusive notice, 
stipulation, or stat(:ment), the parties will immediately prepare the agreed upon writing. 
Once agreement has been reached on the request (and the writing), the prosecution shall 
notify opposing counsel, the Presiding Officer, and the Assistant that agreement has been 
reached. 

6. Action by the government upon receipt of a request - government does not agree. 
If the government will not produce the requested witness or does not agree to a 
deposition, or if the government and defense cannot agree on the wording of any writing 
that will be a substitute, the govemment will prepare a response within 3 duty days of 
receiving a request and file it with opposing counsel, the Presiding Officer, and the 
Assistant. The prosecution shall address, by paragraph number, each assertion in the 
defense request to which the government does not agree or wishes to supplement. 

7. Timing. Requests for witnesses, unless otherwise directed by the Presiding Officer, 
shall be made to the prosecution by the defense not later than 30 business days before the 
session in which the witness is first needed to testify. 

8. Resolution by the Presiding Officer. In accordance with paragraph MCO #I ,  section 
SH, the Presiding Officer will approve those witness requests to the extent the witness is 
necessary and reasonably available. The decision will be communicated to the 
prosecution and the defense. 

9. If the Presiding Officer does not approve the request, the defense shall give notice 
within 3 duty days if they intend to request the entire Commission to grant the request in 
accordance with lvICO #1, Section 6D(2)(a). 

Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 
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POM 11, SUBJE.CT: "Qualifications of TranslatorsIInterpreters and Detecting Possible 

Errors of 1nc:orrect Translatior~iInterpretation during Commission Trials," is in 

developrneiltal stages and has not been issued as of 24 Oct 2004. 
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Office of t he  Presiding Officer 
Military Commission 

October 24, 2004 

SUBJECT: Presiding Officers Menlorandurn (POM) # 12 - Filings Inventory 

Note -- On the effective date of this POM, POM 11 was in the developmental stage and had not yet been 
issued. 

1. The Presiding Officter previously adopted a process so that documents (e.g., motions, witness 
request, other filings) could be filed by email. See POMs 3,4-2, 6, 7, and 10. This process was 
adopted because: 

a. Most items filemd with the Commission are prepared in electronic form. 

b. Documents not in electronic form can be easily converted into an electronic file. 

c. The counsel, Assistant, members, court reporters, Presiding Officer and those who 
need to file and receive filings are often in geographically diverse locations. 

d. Electronic filing enables counsel anywhere in the world with email access (to include 
web based accounts) 10 make and receive filings. 

e. Service of filings by mail or courier is slow and expensive. Some filings are made to 
and fiom Guantanamo Bay, Cuba where service by mail is impractical. 

f. Electronic f~ling is fast, reliable, efficient and creates an electronic file that can be 
efficiently and quickly shared with others. 

g. Electronic liling creates and retains a precise record of dates and times on which filings 
and other actions took place. 

2. A problem is that electronic filing enables parties to send emails or "CC" (carbon copy) emails 
to anyone. If a filing -1s sent to many, it is sometimes difficult to know who the intended or action 
recipient is. Similarly, those who receive large numbers of emails may overlook an email that 
was intended for them specifically. 

3. This POM establishes a requirement for the Assistant to maintain a "Filings Inventory" (in 
progress, prior to the date of this POM, as a "Motions Inventory.") The purpose of the Filings 
Inventory is to make clear what filings (motions, responses, replies, attachments, and other 
filings) are before the Presiding Officer or the Commission. The NOTES section on previously 
issued Motions Inventory is superseded by this POM. 
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4. Establishing the Filings Inventory. The Assistant shall establish a Filings Inventory for each 
case referred to the Commission reflecting those filings pending before the Presiding Officer or 
the Commission. 

a. As soon as the lirst filing on an issue is received, the Assistant shall assign afiling 
designation with one of 4 below categories followed by a number: 

P for a filing or series of filings initiated by the prosecution. 
D for a fling or series of filings initiated by the defense. 
PO for a filing or series of filings initiatedldirected by the Presiding Officer. 
C for a filing or series of filings initiatedldirected by the Commission as a body 

Other categories may be added at a later time. 

b. The numbel. fo'llowing the category designation shall be the next unused number for 
the category and case. Thefiling designation (category and number EX: PE2, D4, P o l ,  C l )  shall 
be unique for each case and the designation shall not be reused. 

c. To identify a specific document that was filed, the filing designation may add a simple 
description of the nahlre of the filing such as Motion, Response, Reply, Supplement, Answer, or 
other designation assigned by the Assistant. 

d. The Filings Inventory shall also contain a listing of filings that had a designation but 
are no longer active before the Commission or the Presiding Officer. These items shall be placed 
in the inactive section of the Filings Inventory. 

5. Filing designation and future communications o r  filings. Once a filing designation has 
been assigned, all future communications - written or by email - to that series of filings will use 
the filing designation as a reference. This includes adding the file designations to the style of all 
filings and the file name:; to ALL attachments. Examples: 

* An email subject line fotwarding a response to P2 in US v Jones should read: "P2 
Jones - Defense Response. " 

* The filename of the attachment in the above email should read "P2 Jones - Defense 
Response. " 

* 1 l e  filename of a document that is an attachment to the response should read 'F2  
Jones - Defense Respanre - attachment - CV of Dr Sinith. " 

Each of the designations or filenames listed above may also include other descriptions or 
information (date, when filed, etc.) the parties may wish to add to assist in their management of 
filings. 
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6. Distribution of the Filings Inventory. 

a. As soon as practical after the Assistant receives a filing, the Assistant shall reply 
advising that the Filinzs Inventory has been annotated. In the case of a filing that initiates a new 
issue or motion, the Assistant shall also provide the filing designation. 

b. At the requt:st of any party, the Assistant shall provide a copy of the current Filings 
Inventory as soon as practical. 

c. The Assistant shall from time to time, or when directed by the Presiding Officer, 
distribute copies of t h ~  Filings Inventory. 

d. The Presiding Officer shall ensure that a copy of the current Filings Inventory is 
attached at the beginning of each session of the Commission as a Review Exlibit so that parties 
are Free to refer to filings by the filing designation. 

e. At sessions of the Commission, counsel shall, whenever possible, refer to a filing by 
the filing designation so the record is clear precisely which filing or issue is being addressed. 

7. Counsel responsi'bility when receiving the Filings Inventory. The Filings Inventory is the 
only method by whidh counsel can be sure what filings have been received by the Presiding 
Officer or the Comm:ission, and therefore what matters are pending before the Presiding Officer 
or the Commission. 

a. Counsel will examine each Filings Inventory as it is received and notify the Assistant, 
Presiding Officer, an(i opposing counsel of any discrepancies within one duty day. 

b. If counsel helieve they have submitted a filing that is not reflected on the Filings 
Inventory, they shall immediately send that filing - with all attachments - to the Assistant, 
Presiding Officer, and upposing counsel noting the discrepancy. 

c. If there is a discrepancy in the Filings Inventory and counsel fail to take the corrective 
action as indicated above, the Presiding Officer or the Commission may elect not to consider that 
filing before the Presiding Officer or the Commission. 

8. Filings in the Inactive Section of the Filings Inventory. If a filing is moved to the inactive 
section of a Filings Inventory due to the decision of the Presiding Officer, and counsel wish that 
the full Commission re%iew the decision as one that the full Commission is empowered to 
decide, that counsel shall file a motion to have the Commission consider the matter. (This motion 
shall receive a new filing designation.) The new filing: 

a. Shall contain as an attachment ALL previous filings (and their attachments) by ALL 
parties on the matter as well as the decision of the Presiding Officer that moved the action to the 
inactive section of the F:ilings Inventory. 
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b. Be styled and filed in accordance with POM 4-2 

c. Contain in the body of the motion that: 

(1). The party wishes that the previous and attached (and listed) filings be considered by 
the entire Commission. 

(2). The authority - to include the section of Commission Law if applicable - that 
indicates the matter is one that the full Commission must or may decide, and 

(3). The reasons why the Presiding Officer's actions in moving the action to the inactive 
section were in error. 

d. Responses and replies shall follow the procedure established in POM 4-2 except: 

(I). Given the matter has been previously examined by counsel, the time to respond or 
reply shall be 2 duty tlaylr, 

(2). Counsel may submit a response in the body of an email if only to say they adopt the 
matters they previously s,ubmitted on the matter before the matter was moved to the inactive 
section, and 

(3). If the response is limited to only adopting matters previously submitted, no reply 
shall be allowed. 

9. Objections to this YC)M. Counsel who object to the procedures in this POM must do so not 
later than 3 duty days after the effective date following the procedures in POM 4-2. A notice of 
motion is not required. 

Original Signed by: 

Peter E. Brownback [I1 
COL, JA, USA 
Presiding Officer 
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Ofice of the Presiding Officer 
Military Commission 

October 30,2004 

MEMORANDUM FOR COUNSEL in US v. HAMDAN and US v. HICKS 

SUBJECT: Necessary Instnlctions by the Presiding Officer 

1. References: 
a. The President's Military Order, 13 November 2001 
b. Military Commis:jion Order # 1, 21 March 2002 
c. Military Commis:iioti Instruction #8, 3 1 August 2004 
d. Memorandum, Presiding Officer to Appointing Authority, Subject: Interlocutory Question 

#4, dated 2 September 2004 
e. Memorandum, Appointing Authority to Presiding Officer, Subject: Request for Guidance 

Submitted as "Interlocutory Question 4", dated 6 October 2004 

2. Under the PMO, the Coniml~ssion is charged with deciding all questions of law and fact. The PMO 
also stated that there would be a Presiding Officer and named functions for the Presiding Officer. One 
dictionary definition of presiding is "to exercise guidance, direction or control." I have used that 
definition in creating this memorandum. 

3. The requirement to have a judge advocate on the Commission, which is not in conflict with the 
PMO, was added by the MCO. The MCO also established several other functiotis for the Presiding 
Officer, none of which seem to be in conflicl. with the PMO. 

4. The referenced paragraph of MCI#8 requires the Presiding Officer to give necessary instructions to 
the Commission. The term necessary is not further defined. 

5. The primary function of the Commission is to give a full and fair trial to the persons brought before 
it. The President stated that the military commission would sit as triers of law and fact. Consequently, 
I have decided that a proper interpretation ofthe term "necessary" is those instructions which the PMO 
would require of any commissioned officer, judge advocate or not, who was named the Presiding 
Officer. 

6. I will not instruct the mt:mbers oqthe law. Instructions in a prior session, which so stated, will be 
withdrawn on the record. The members will be asked on the record if they understand that I am not 
giving them instructions on the: law - whether in open or closed sessions or during discussions andlor 
deliberations. 

7. I will participate in all discussions, deliberations and decisions by the Commission on all questions 
of law and fact. During all discussions, deliberations, and decisions, I will certainly use my 
knowledge, skill, and training, as will the other members of the Commission. 

Peter E. Brownback 111 
COL, JA 
Presiding Officer 
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UNITED STATES OF AMERICA 1 D37 
) DEFENSE MOTION TO 
) DECLARE THE COMMISSION 

v. ) IMPROPERLY CONSTITUTED 

DAVID M. HICKS 

) 
) 1 November 2004 
) 

The Defense in the case of the United States v. David M Hicks moves this commission to 
either (1) certify this issue to the Appointing Authority for decision; and/or (2) dismiss 
the charges against Mr. Hicks on the ground that the commission is improperly 
constituted because (a) an alternate member has not been appointed; and (b) the 
members who were successfully challenged for cause have not been replaced: 

1. Synopsis: B:y not appointing an alternate (after excusing the pre-existing 
alternate for cause), the Appointing Authority has violated the rules promulgated 
in Military Commission Order No. 1. In addition, by not replacing the two 
commission members who were excused for cause, the Appointing Authority has 
violated the directive, in the President's November 13,2001, Military Order, that 
these commi:isic)ns proceeding against Mr. Hicks be "full and fair." 

2. Facts: The Appointing Authority, in an October 19,2004, memorandum 
decision, granted three challenges for cause made by both the defense and 
prosecution (and endorsed by the Presiding Officer). Two of those excused were 
commission imembers; the third was the designated alternate. However, the 
Appointing Authority failed to appoint an alternate, and failed to replace the two 
excused commi:rsion members, leaving the currently constituted commission with 
three members, and without an alternate. 

3. Discussion: 

A. Military Coiinmission Order No. I Requires Appointment of an Alternate 

In excusing two cornmission members and an alternate, and in declining to add an 
alternate member to the three-member commission for this case, the Appointing 
Authority has clearly violated §4(A)(2) of MCO No. 1, which directs that: 

[flor each such Commission, there shall also be one or two alternate members, the 
number being determined by the Appointing Authority. 

MCO No. 1, §4(A)(:2) (:emphasis added). 

Thus, while the Appointing Authority maintains discretion with respect to whether 
there are one or two alternate members, he does not have the power to eliminate 

Revlow Exhibit 

Page 196 of 346



alternates altogether -- which is precisely what the Appointing Authority has done in this 
case. 

Accordingly, since the failure to include an alternate member unmistakably violates 
the express and unambiguous terms of MCO No. 1, the commission as currently 
constituted is invalid., artd cannot proceed to adjudicate any issues or motions in Mr. 
Hicks's case [unless .and until it is properly constituted under §4(A)(2)]. 

B. A Three-Member Commission Will Not Afford 
Mr. Hicks a "Full and Fair" Commission 

The excusal of two commission members and the alternate has reduced the 
number of commission members to three, the minimum number set forth in MCO No. 1 
§4(A)(2). Yet the Appointing Authority has authorized proceeding with just three 
members, rather than the originally constituted five. For the several reasons set forth 
below, that reduction in the size of t h ~ s  commission fails to provide Mr. Hicks with the 
"full and fair" proceedings mandated by the President's November 13,2001, Military 
Order establishing this c:ommission. 

Under the Uniform Code of Military Justice (hereinafter the "UCMJ"), a general 
court-martial -which exposes a defendant to confinement of one year or more -requires 
a minimum of five members. Since Mr. Hicks faces a potential life sentence, that 
minimum number of members is appropriate here as well. Indeed, the initial commission 
included five members -- a more than tacit concession that such number was the 
minimum necessary to afford a "full and fair" commission. 

Also, the use of a three-member commission for Mr. Hicks creates a glaring 
inequity for him with respect to other persons facing commission proceedings, since the 
Appointing author it:^ has simultaneously announced that he will order the appointment 
of replacement members for the commissions involving two other defendants, a1 Qosi 
and a1 Bahlul. See Appointing Authority Decision on Challenges for Cause, dated 
October 19,2004, at 28. 

The Appointing Authority has failed to present any rationale distinguishing Mr. 
Hicks fiom either Mr. a1 Qosi or Mr. a1 Bahlul with regard to the number of members in 
their respective commissions; nor, for that matter, has the Appointing Authority offered 
any justification for retreating from the initial assignment of five members. If expedition 
of Mr. Hicks's case is the only basis, that is not a sufficient reason for denying Mr. Hicks 
the "full and fair" proceeding that is being provided to others whose cases are to follow. 

In addition, the Appointing Authority's failure to appoint replacement members 
for Mr. Hicks's commi!ision in effect punishes Mr. Hicks for exercising his right to 
challenge members  horn the prosecution and the Presiding Officer agreed should not 
serve. Indeed, those members' credentials and service histories made it apparent that 
they would not be appropriate members of a commission considering this subject matter. 
Yet it is Mr. Hicks arho suffers from his proper and vindicated challenge to their fitness. 
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That is unfair and unjust, since it effectively compelled Mr. Hicks (unwittingly) to choose 
between an appropriate number of members, forfeiting to right to challenge members 
who ought to be (and. were, with the government's agreement) excused, and the equally 
intolerable alternative of an insufficient number of members. 

Moreover, the diminution of the total members on the panel increases 
geometrically the undue influence of the Presiding Officer, the only member of the 
commission who is a lawyer (and formerly a military judge). Defense motion D22 
challenges that composition - the commission should either be all lawyers, or none at all, 
since a mixture allows for the lawyers to exert, even unintentionally, undue influence on 
the other members with respect to legal issues and decisions - and in the current three- 
member commission the Presiding Officer's impact is unquestionably amplified: now 
there are but two other members who can offer opposing andlor independent views on the 
legal issues raised, rather than four. Thus, for all practical purposes, the possibility that 
the other members would muster sufficient dissent to outvote the Presiding Officer on 
issues of law has been eliminated. 

C. This Motn'on Presents a Threshold Issue for the Commission 
That Must Be Referred to the Appointing Authority and 
Decided i?y Him Before Any Other Motions Are Heard 

Under MCO No. 1, §4(A)(5)(d), the Presiding Officer 

shall certify all interlocutory questions, the disposition of which would 
effect a termination of proceedings with respect to a charge, for decision 
by the Appointing Authority. The Presiding Officer may certify other 
interlocutory questions to the Appointing Authority as the Presiding 
Officer deems appropriate. 

Thus, as a threshold matter, this issue, since it would invalidate the commission 
and all proceedings c:onducted subsequent (without first appointing and seating an 
alternate), must be certified to and decided by the Appointing Authority under either 
prong - the mandatory or permissive - of §4(A)(5)(d). Proceeding further without first 
obtaining a resolution from the Appointing Authority would, in the event that the motion 
is ultimately granted, irremediably taint any subsequent proceedings, and effectively 
disqualify the entire cornmission. As a result, continuing with argument on any other 
motions would be in8:fficient and counterproductive. Instead, the matter should be 
immediately certified tot the Appointing Authority for decision.' 

' The language of §4(A)(b)(d) is plain: it does not limit certification of charge-dispositive motions to only 
those that the Presiding Officer or commission might grant. Nor does it provide for an initial decision by 
the Presiding Officer or commission prior to certification. Rather, by its unambiguous language, the 
section directs certificaticsn -- period. Any other interpretation would do violence to the plain language of 
the section, and involve not onlv a rewriting of the section, but also "interpretation" of language that is - 
altogether clear. 

Review Exhibit -- 
Page 3 0 r 4 - 3  

Page 198 of 346



4. Relief Requested: It is respectfully submitted that the Presiding Officer and/or 
the commission :should refer this question to the Appointing Authority for the 
following resolution: dismissal of the charges on the grounds this commission 
has bccn improperly constituted because (a) an alternate has not been appointed; 
and (b) the failure to replace the excused commission members denies Mr. Hicks 
a full and fair proceeding. In the alternative, should the commission determine 
that it must decide the issue first, prior to certification, it is respectfully requested 
that the comniission grant that relief and then certify the issue the Appointing 
Authority. Also., regardless whether or not the commission considers and/or 
grants this motion, it should be certified to the Appointing Authority. 

By: - 
M.D. Mori 
Major, U.S. h4arine Corps 
Detailed Defense Counsel 

Joshua L. Dratel, Esq. 
Law Offices of Joshua L. Dratel, P.C. 
14 Wall Streel 
28th Floor 
New York, New York 10005 

Jeffery D. Lippert 
Major, U.S. Army 
Detailed Defense Counsel 
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) 
UNITED STATES OF AMERICA ) 

1 MOTION TO DISMISS: 
) IMPROPER REFERRAL OF 

v. 1 CHARGES 
1 
1 1 November 2004 

DAVID M. HICKS ) 

The Defense in the case of the United States v. David M Hicks requested a continuance 
(document reference number D28) of the proceedings based the failure of the U.S. government to 
respect its agreement with the Australian government regarding Mr. Hicks' trial by military 
commission. The presiding: officer denied that motion. The defense hereby requests 
consideration of this motion to dismiss the charges for improper referral, and in so doing, 
incorporates the facts, arguiments, and attachments the defense filed in D28 into this objection, 
and in addition states in support of this motion: 

1. The referral of charges against the accused to a Military Commission was improper, and the 
charges should be dismissed because agreements between the United States Government and 
the Government of Australia preclude the referral of charges until the disposition of certain 
detainees with British citizenship has been decided. 

2. Facts: 

a. Negotiations have taken or are taking place toward agreements between the United States 
and the governments of other countries, notably the United Kingdom (UK) and Spain, 
regarding the disporjition of those countries' detainees held at Guantanamo Bay by the 
United States. (See encl. I ,  PA News, 30 June 2004; encl. 2, press report dated 6 July 
2004; encl. 3 press report dated 7 July 2004; encl. 4 Guardian Unlimited, 26 June 2004). 
The defense has requested, but not been given access to the documents outlining those 
agreements or the negotitations leading up to them. The defense hereby renews its 
request for discovery of the above documentation. (See encl. 5, Defense discovery 
request dated 17 August 2004). 

b. Under a confidential aereement between the United States and the Government of - 
Australia regarding the disposition of the accused, if the outcome negotiated by the 
government of the IJK regarding its detainees is more favorable than the agreement 
kustralia has with the United States regarding the accused, the additional benefits granted 
to the UK detainees, would also be given to the accused. (See encl. 6, Official Committee 
Hansard, Senate of the Commonwealth of Australia Legal and Constitutional Legislation 
Committee, 16 February 2004 at pages 6-7; encl. 7, Response dated 8 December 2003 to 
3 December 2003 Defense Request for Discovery; DoD News Releases dated 23 July 
2003 and 25 Novenlber 2003). 

c. To date pursuanl: to agreements with the United States government five (5) UK citizen 
detainees have beer1 released from Guantanamo Bay. Negotiations continue between the 
UK and the United States government at the highest levels regarding the disposition of 
the remaining four (4) UK detainees. (See encls. 1-4). 
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3. Discussion: 

a. The accused may potentially benefit from agreements between the United States and the 
UK regarding UE: detainees. Already five (5) UK detainees have been released without 
being subjected t t ~  Military Commission or other tribunal. Reports indicate the most 
likely disposition that the UK and United States will agree to is the remaining UK 
detainees will either be released, or certain fundamental changes to the Military 
Commission procesls will be made before UK citizens are tried in it. (See encls. 1-4, and 
encl. 9, AP report, 24 June 2004 (reporting that the Attorney General of the United 
Kingdom, Lord E'eter Goldsmith, stated that using a military tribunal to prosecute the 
Guantanamo detainees would be unacceptable because it would not provide a fair trial by 
international standards); encl. 10 DoD New Release dated 23 July 2003; encls. 1, On 30 
June 2004, Prime Minister Blair stated "We have concluded that the military 
commissions process does not provide guarantees to the standards we require.). Any 
such changes car( be: expected to enhance the rights of an accused in a Military 
Commission. 

b. Because the Uniled States' agreements with Australia grant the accused the same benefits 
that have been or wi~ll be granted to UK detainees, it is likely Australia will ask the 
United States to honor its agreement and pass those benefits on to the accused. 

c. This should resu:lt in the accused being released, just as five (5) UK detainees being 
released. At a m i n i m ,  it could result in additional assurances regarding the charges or 
sentence the accuse'd will face. 

d. Instead, the government has taken away these potential benefits to the accused by 
referring the charges against the accused to trial by Military Commission in advance of 
the resolution of the: United States negotiations with the UK regarding its detainees. This 
action has substantially prejudiced the accused. He is now facing a trial by Military 
Commission, and could be convicted and receive a significant prison sentence. 

e. This action also potentially violates the United States' agreement with Australia. 

3. Conclusion: 

a. The accused requests the charges against him be dismissed because they have been 
improperly referred to this Commission. Until full and final disposition of negotiations between 
the UK and the United !;tales are completed, and any benefits granted to the UK detainees 
granted to the accused, ihe Appointing Authority could not refer Mr. Hicks' case to a military 

b. The governments' action in referring the charges against the accused to trial before 
completion of negotiations that could benefit the accused unfairly denies him significant rights 
derived from international agreements. This will deny Mr. Hicks a full and fair trial. 
Accordingly, the  charge:^ should be dismissed. 
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By: -- 

JEFFERY D. LIPPERT 
Major, U.S. Army 

Detailed Defense Counsel 
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There is no review exhibit 56. 

Assistant to the Presiding Officers 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

1610 DEFENSE PENTAGON 
WASHINGTON. DC 20301-161 0 

October 27,2004 

MEMORANDUM FOR LIIiUTENANT SA 
CC)MMANDER 

SUBJECT: Addendum to Detailed Prosecutors Memorandum of July 28,2004 

Consistent with my authority as Chief Prosemtor and the pmvisions of Sections 4B(2) of 
Military Commission Older No. 1,  dated March 21,2002, and Section 3B(9) of filitary 
Commission instruction No. 3, dated April 30,2003, the above named counsel are detailed and 
designated, in addition to those prosecutors named in my July 28,2004 memorandum, as  
follows: 

United States v .  Hicks 
Additional Detailed Assistant Prosecutors: Lieutenant ~olone-ommander m 
Un&d States v. H d p  
Additional Detailed As~istant Prosecutor: Lieutenant ~olollel- 

chief ~ksecuta - 
Office of Military Commissions 

Mr. 
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Thc Conduct of Hostilities under the Law 
of Illternarional Armed Conflict 

I 

A companio~~ \,olume to the author's seminal textbook U'ar, Aggresszon 
and Self-Defence, Thud Edition, Cambridge (2001), h s  book focuses 

~ ~ 

on issues arising in the course af hostilities betwcen Slates, with an em- 
phasis on the most recent conflicts in Iraq and Nghaisran. The main 
rhcmes considered by Yoram Dinstein n& lawfuland unla\&l com- 
batants, war crimes, including command responsibility and defences, 
prohibited weapons, the distinction between combatants and civilians, 
legitimz~te rnilirary objectives, and the protsction ofthe environment and 
cultural property. Numerous spccific topics that have anracted much in- 
terest in recent hostilities are addrrssed, such as human shields, feigned 
surrend,xs, collateral damage and proportionality, belligerent reprisals 
and weapons of mass destruction. 

YORAM D I N S T E I N  is Proiessor of Internationill Law at Trl Aviv 
University. He is a Member of the Institute of International Law, a 
former Stockrun Professor of International I.aw at the US Naval War 

Iluman Rijh:s and has published eurrns~vely m the ficld of mternanonal 
I ~ w .  
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lawful cornbatancy 

While his liberty is temporarily denied, the decisive point is that the life, 
health and dignity of a prisoner ofwar are guaranteed. Detailedprovisions 
to that end are incorporated in 1949 Geneva Convention 011) Relative 
to the Treatnlent of Prisoners of War." 

L a d i d  and unlawful combatants 

Entidement to the status of a prisoner of war - upon being captured by 
the enemy is vouchsafed to every combatant, subject to the conditio sine 
qua nor1 that he is a lau+ul combatant. The distinction between lawful 
and unlav,hl combatants is a corollary of the fundamental distinlc~ion 
between combatants and civilians: the paramount purpose of the former 
is to preserve the latter.'' LOIAC can effectively protect civilians from 
being objects of attack in war only if and when they can be identified by 
the enemy as non-combatants, Combaunts 'may t ry  to become invisible 
in the landscape, hut not in the crowd'." Blurring the lines of division 
between combatants and civilians is bound to end in civilians suffering 
the consequrnces of being suspected as covert combatants. Hence, under 
customary international law, a sanction (deprivation of the privilcgcs of a 
prisoner of war) is inlposed on any combatant masquerading as a civilian 
in order LU mislead the enemy and avoid detection. 

An enemy civilian who does not take arms, and does not othetwise 
participate actively in the hostilities, is guaranteed by LOIAC not only 
his life, health and dignity (as is done withrespect to prisoners ofwar), but 
even his personal liberty which cannot be withheld (through detention) 
without cause. However, a person is not allowed to wear simultaneousl~ 
two caps: the hat of a civilian and the helmet of a soldier. A person who 
engapes in military raids by night, urtule purporting to bc an innocent 
civilian by day, is neither a civilian nor a lawful combatant. He is an 
unlawful combatant. He is a combat an^ in the sense that he can be lawfully 
targeted by the enemy, but he cannot claim the privileges appertaini~lg 
to lawful conlbatancy. Nor does he enjoy the benefits of civilian status: 
Article 5 (first Paragraph) of thc 1949 Geneva Convenrion (IV) Relstivc 
to the Protection of Civilian Persons in Time of War specifically permits 

" Geneva Convrnnon (111) llelative 10 the Treatment of Prisoners of War, 1949, Laws 4f 
Armed Curflicu 423. 

IZ See T. &run, 'Some Leg;,! Aspects of Arab Terroriirs' Claims to Privileged Cambar- 
ancy', 40 NTIR 47, 62 (1970). " D. Bindsd~cdler-Rok~t, 'A Reconsideration <of the L a w  of Armed Conflicts', l l i e  Lam 
ofArnird Co>@ictr: liepmqjrhe Conference an Concernpray R.ob!emr of the Law ofArnrd 
Conpic& 1969 1,43 (Carneaie Endowment, 1971). 
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The Conduct of Hostilities 

derogation from the rights of such a persun (the derogation heing less 
extensive in occupied territories, pursuant to the second Paragraph of 

The legal position re unlawful combatancy was summed up by the 
Supreme Court of the United Stares, in the Quirin case of 1942 (pcr 
Chief Justice Stone): 

By universal agreement and practice, che law of war draws a distinction benveen 
the armed forces and the peaceful populations of belligerent nations and also 
between those who are lawful and unlawful combatants. Lawful combataucs are 
subiecr to capture and detention as prisoners of war hy opposing niJary forces. 
Unlawful cornbatan~s are likewise subject to capture and deten~ion, but in addi- 
tion they are subject to trial and punishment by military tribunals for acts which 
render their belligerency unlawful.15 

With the exception of the last few words, this is an accuratc reflection of 

The gist of the Quirk decision is that, upon being captured by the 
enemy, an unlawful combatant - like a lawful combatant (and unlike a 
civilian) -is subject to automatic detention. Yet, in co~~tradisrinction to a 
lawful combatant, an unlawful combatant fails to reap the benefits of the 
status of a prisoner of war. Hence, although he cannot be executcd with- 

What can unlaw6ul combatants be prosecuted and punished for? The 
Quirin Judgment refers to trial and punishment 'for acts which render 
their belligerr~~cy unlafil ' .  It is true that somctinles the act which turns a 
person into an unlawful combatant constirutes by itself an offence (under 
either domestic or international law) and can be prosecuted and punished 
as such before a military tribunal. But the fulcrum of unlawful combat- 
ancy is that the judicial proceedings may be conducted before regular 
domestic (civil or military) courts and, significantly, they may relate to 
acts other than those that divested the person of the status of lawful com- 
batant. Even when the act negadng the status of a lawful combatant does 
not constitute a crime pcr se (under either domestic or international law), 
it can expose thc perpeuator to ordinary penal sanctions (pursuant to the 
domestic legal system) for other acts committed by  him that are branded 
as criminal. Uniawh~l combatants ' i ~ d y  be punished under the internal 
criminal legislation of the adversary for having committcd hostile acts 

Geneva Conventiurl (W KelaDve ro the Protection of Civilian Persuns in l i m e  of War, 
1949, Lams ofArtnui Conflicrr 495, 503. 

l5 Ex$nrtr Quhin cr al. (1943), 317 US [Supreme Court Reports] 1, 30-1. 

Review Exhibit Sd 

Page 208 of 346



Lawful combatancy 

violation of its provisions (e.g., for murder), even if rhese acts do not 
nstitute war crimes under international law'.I6 
At bottom, warfare by its very nature consists of a serics of acts of 
olence (like homiciaie, assault, battery and arson) ordinarily penalized 
y the criminal codes of all countries. When a combatant, John Doe, holds 
rifle, aims it at Richard Roe (a soldier belonging to the enemy's armed 
rces) with an inrenr to kill, pulls the trigger, and causes Richard Roe's 
eath, what we have is a premeditated homicidc fitting the driiiirion of 

rder in virmally all domestic penal codes. If, upon being captured 
the enemy, John D'oe is not prosecuted for murder, this is due to one 
son only. LOIAC provides John Doe with a legal shield, protectinghim 

om trialandpunishment, by conferring upon him the status of aprisoner 
ar. That is not ta say that the shield is available unconditionally. If 
Doe acts beyond the pale of lawful combatancy, ,LOIAC removes 

e protective shield. Thereby, it subjects John Doe to the full rigour 
memy's domestic legal system, and the ordinary penal sanctions 
ed by that law will become applicable to hi. 

ere are several diiTerences between prosccution of war criminals and 
t of unlawful combatants (see infa, Chapter 9,II). The principal dis- 
rion is dcrived ti0111 the active or passive role of LOIAC. War criminals 

ought to trial for serious violations of LOlAC itself. With unlawful 
atants, LOIAC refrains from stigmatizing the acts as criminal. It 

accessible to penal charges for any offence committed against the 
estic legal systcIn. 

t is also noteworthy that, unlike war criminals (who must be  brought 
trial), unlawful combatants may be subjected to administrative de- 

on without trial (nnd without the attendant privileges of prisoners 
ar). Detention of unlawful combatants without trial was specifically 

ntioned as an option in the Quirin case (as quoted above), and the 
ion has indeed been used widely by the United States in the war in 

anistan (see infia, W. 
ntion of unlawfii combatants is also the subject of special leg- 
of Israel, passed by the Knesset in 2002.17 This Detention of 

awful Combatants Law defmes an unlawful combatant as anyone tak- 

te of Israel, Hebrew] l!)Z. 
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War crimes, cummand responsibiliry and defences 

the Occupying Powe~ of parts of its own civilian population into thc 
territory it occupies. The prohibition of forcible transfers of population 
by the Occup~ing Pow,:r is contained in Article 49 of Geneva Convrntion 
(IV).I5 Neverheless, ihticle 147 of the (7onventionI6 - while referring 
to transfers of protected persons out of an occupied territory as a grave 
breach - does not do r:o as regards a transfer UP the Occupying Power's 
own population into the occupied tcrrirory." The Kome Statute follows 
here Article 85(4)(a) oiAdditional Protocol I of 1977, which enumerates 
as a grave breach of th: Protocol a transfer by the Occupying Power of 
its own civilian popularion into the territory it occupies.18 But, apart from 
the fact that this is already s departure from customary international law, 
Article 8(2)(b)(viii) injects t h e  phrase 'directly or indirectly' (appearing 
neither in Geneva Convention (IV) nor in the Protocol). The reason for 
going beyond the Geneva Conventions was political: to target Israel's 
settlement policy in the teri:irorics occupied by it.19 

War crimes are not the only crimes against international law that can 
be committed in wartime. 'The war itself (if it is waged contrary to thc 
j f i r  ad bellurn) may cons1itu:te a crime against peace." In addition, acts 
committed in the course of war may amount to crimes against hu~rani$~ 
or to genocide.2z However, these crimes - which can also be committed 
in peacetime - uanscend the compass of LOIAC. 

11. The distinction between war criminals and 
unlawful combatants 

War criminals must be distinguished from unlawful combatants (a cate- 
gory cxamined supra, Chapter 2, 11). There are eight respects in which 
theconcepts of war crimes and unlawful combatancy diverge sharply: 

(i) An unlawful combatant must be a combatant. A civilian, by defini- 
tion, is a non-comb:~tarrt and, as such, can be neither a lawful nor 
an unlawful combatant. On the other hand, a war criminal need 
not be a combatant. A civilian can also commit war crimes. For 
instnncc, a declaration that no quarter shall be given to the enemy 

i i  Geneva Convention (IV), suprz note 1, at 516. '"bid., 547. 
" See 0. G~oss,  'The Grave Rlraches System and rhe Armed ConAict in the Former 

Yugoslavia', 16 MJlL 783, 815 (1995). 
" Prurocol1, supra note 13, at  671-2 (Arricle 85(4)(s)) 
l9 See M. BaOlr, 'War Crimes', 1 lhe Rante Scam@ of de Internationvl Criminal Courc 

A Comrnmtnry 379,413 (A. Casse!;:, P. Gaeta andJ. 11. W. D. Jones eds., 2002). 
20 See Y Dinsrein, 'The Distinmions between War Crimes and Crimes against Peace', 24 

IYHR 1-17 (1994). 
Z' See Y. Dinstein, 'Crimes again!;? Humanity after Tadir', 13 LJIL 373-93 (2000). 
22 See Y. Dinsrein, T h e  CoUecrive Elurnan Rights of Religious Groups: Genocide and 

Hun~initsrian Internnuon', 3C1 iYNR 227-41 (2000). 
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27.1 Th; C ~ n c i u a  c,:lioztil~t:c 

(a war :rime under r \ m . l c  X(?'(:~:(xi:) 01 r1.e Kcrnc Staturc~ CAn 
be t?sucd by a ci\,il::i11 n~cnibcr of thr ~.15,oet 

.an.t!on.: for acts :iimlnalac~.i h! *he dun~r. ; t~c legal s!srcn;. In 
u rhc~  u.orrl\, inrem~ticndl law merrl? removca a sh:c!~l otier.\?sc 
availah!< t . ~  (lawfL1' $:I ml-a:~nrs ss 3 c l r m i  <,f pr8,iccrion. Con. 
verscly, v:t.m LOIA(: d1r:cr;y lel)c.l\ all ~ c t  a \r:lr :rin~c, a \wnr\i I' 

p ru~ided  hy intcrnnrlonal Is!\ ag.linst the acru\c.i. : l an r  -rimin4 is ., 
uicd hy \.itrue ot i11rcmotiondl l3w ,1.014C:). u*l:c:cn\ a11 unl:tu.ful . 
com6ztat:t is pl.o,ciutcu undcr dol~icstic liw. 

(lii) unnhanitl wmbatani rnav s ~ m t ~ l t ~ n e o u ~ l y  be:; wiir r r inun~l .  'Ilier 
is thc caur. if hc inlcnti~nally conm.ts n seriuu. hrlhch I .01.4(: 
;in f l i & ~ ~ n t  di\rcgord ;~ t~ .~ tnd i t i on  (it) of I:iwfo! . o i n t n w i ~ ~ y  rc,;uir- 
ing rc.;pecr h r  LOLA(:, . S!ncc. the salnc ycrron I; horh xn unluw- 
ful ~.oinbdtant and a wsr c:~!ninal, rhe cnemy Stare has an  option 
e,hcrhcr :o proceed agxinst him in one w:;y (undcr intcrn3tii'nal 
law) or rhr. othcr (undcr domestic law). 

(iv) As observ~d ( i u p r ~ ,  Chaptzr b, 11, B1, ;I spy may be pur on trial as an 
unllwfu! cumbatan! only if hc 1s cdpturcd in rhe ~ c t ,  bclbrc IIC h:,, 
had an op?ormr.ity ro rclo~n the x m e l  li~rceb to which h i  bc!oo:.. . . . 
'Rlc same legal reyinc is pus\thb. applicable tu \omc unlau,fill COIII- . . 
bnrznts olhcr lhan spirv.'' Ht it a i  it may, lh3t is not the cast. !r,h?r 

ccutlon and punishmr~ir at any furlrc tullr. O n x  a *war criminjl, 
alwava a war :rimlnal. The 11on-prc.scripnve ihrrhi!er 01 war <rimes ' 

is corroborated hv .irticlc. 20 of the l<ome Sr.liurc, ~vhclcby '[t:hr 
crimes within thc juri\llc~ion of the Courr shall nor be buhlcct I.)  j 
any siarutc ot l~mi ta t ions ' ,~~  ane h1.a 1968 Curn-:niiun un rheXnn ., 
Xpplisabtli~y of Statutory Lmitati,ms r o  \Y:ir Cr:mcs 2nd Crirnct .: 

rhc Nun-Applicab~l~ty ol Statutory Limirnrion to Crinlrr .cainst : : . 
I4umiinir). and Wr (:rimes applies to offence, c o m ~ n . ~ t e J  b:lorc .! 
~ t s  cnny into forcc unly 'IC t h ~ ~ c e  C ~ S C S  where rhr rtlrutcry li~ni- 

? '  Scc K I< IIPAICI, 1 1 ~  hjuxnpa! dno lz)im131~1r~l LAW I I , L ~ S  of I u ~ I ? . I : ; I I u I ~  _ ~ ~ r \ F . l r  '.':' 
(:rmrr', 2b XYBII 383, 3QZ. 3 (11J51) 
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236 The Conduct of Hnsrilities 

criminals.33 But the wording of the text - on the face of it - is ap- 
posite to prosecution under the laws of the Detaining Power, hence 
not to war crimes trials which are conducted in conformity with 
international law. For that reason, it was held by the Supreme Mil- 
itary Tribunal in Italy, in the Kappler case of 1952, that war crimes 
are excludcd from the compass of Article 85.'4 

Even ifprisoncrs ofwar cunvictedofwar crimes retain the benefits 
of Geneva Convention (III), they may still be sentenced in a manner 
commensurate with the gravity of their offences. All that Article 85 
seems to connote is that certain due process requirements pre- 
scribed in the convention are to be sati~fied.~' It is clearly stated 
in Article 119 of the Convention that prisoners of war convicted 
of indictable offences need not he released nt the time of general 
repatriation of prisoners of war.36 

~:vi) When an unlawful combatant is indicted for having committcd a 
crime under the domestic penal code of the enemy, the prosecut- 
ulg State must establish jurisdiction over the defendant by showin 
a lcgiti~uate linkage with either the crime or the criminal. In th 

be territoriality, active personality (nationality of the perpetra 
passive personality (the nationality of the victim) or the protec 
principle.37 When charges are preferred against a war criminal, 
overriding consideration in the matter of jurisdiction is that 
crimes at issue are defined by international law itself. The govern- 

nal, irrespective of the territory where the crime was con1111it~e 
the nationality of the victim. In all likelihood, a neutral State 
spite the fact that it does not take part in the hostilities) can a s  
prosecute war criminals."' 

(vii) Assulhing that anunlawful cornbatant commits crimes under its do 
mestic penal code, the enemy State is at liberty to indicr or not 

'I3 Soc ibid., 416. 
j4 Kopplar case (Italy, Supreme Military Tribunal, 1952), 49AYIL 96, 97 (1955). 
" 5  See Cammntary, ingru note 32, at 423. 
'"eneva Convention (III), ncpra note 1, at 4i0-1. 
37 On the prorecrive principle, and irs differenliarion &om the ierritorialiry and p 

personaliryprinciples, see Y Dinstein, 'The Exma-Tcrrirurial Jurisdtctlon of Stat 
Protective Principle', 65 (11) AID1 305,306-11 (Milan, 1994)~ 

" See Y. Dinstein, 'The Universality Principle and War Crimes', 71 1LS 17-97 (The L 
ofArmedCo~flicr Into rheNmMJIcnnium, M. N. Schrnitt and L. C .  Green rds., 19 

"' Sesr Baxter, supra noo: 23, at 392. 
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AFFIDA VIT 

Of 

Timothy L.H. ~ c ~ o r m a c k '  

The Military Commission Lacks Jurisdiction for Alleged Violations of the Laws of 
War Occurring Before October 2001 

Determinations as to the existence or otherwise of an armed conflict, the time at which 
the anned conflict conimenced and the time at which it ceased are all significant because 
violations of the Laws of War can only occur in an armed conflict. An individual cannot 
be tried for an alleged vic~lation of the law of war if those alleged acts occurred before or 
after an armed codici. or in the context of civil strife, rioting or disturbances which did 
not constitute an annetl conflict at the relevant time. 

The International Criminal Tribunal for the Former Yugoslavia (ICTY) has had cause to 
determine whether or not an armed conflict existed at the relevant time of alleged acts in 
a number of cases including, most recently, the trial of Slohodan ~ i l o ~ e v i ~ . . ~  The 
accepted test for determining the existence of an armed conflict remains that articulated 
by the Appeals Chamber in DuSko Tadit's challenge to the Tribuwal's jurisdiction over 
him: 

[A]n Armed conflict exists where there is a resort to anned force between States or 
protracted armed violence between governmental authorities and organized armed 
groups or between such groups within a ~ t a t e . ~  

It is axiomatic that an amled conflict requires at least two parties and that those parties 
must be engaged in a sustained exchange of military hostilities. An international armed 

I Tim McCormack is tht: Foundation Australian Ked Cross Professor of International Humanitaria11 Law at 
the University of Melbourne Law School, Melbourne, Australia and Foundation Director of the Asia- 
Pacific Centrc for Military ILaw - a collaborative initiative of the Australian Defence Force Legal Service 
and the Melbourne Law School. He is also Director of Studies of the Graduate Program in Military Law at 
the Melbourne Law School and in that context oversees a graduate coursework training program for all 
ADF Legal Officers - Regular and Reserve. Professor McCormack acts as amicus curiae on international 
law matters to the judges of Trial Chambcr I11 of the I~iternational Criminal Tribunal for the Former 
Yugoslavia in The Hague far the trial of Slobodan Milosevic. He is Editor-in-Chief of the TMC Asser 
Instituuut's Yearbook of hter~tational Humanitarian Law and is co-Editor-in-Chief (with Christopher 
Greenwood) of the International Humanitarian L.aw Series by Martinus Nijhoff Publishers. 
' See, for example, Prosecutor v. Slohorlan MiloJmif, Case No. IT-02-54-T, 'Decisioti on Motion for 
Judgement of Acquittal', 16 June 2004, paras. 14-40. 
3 Prosecutor v. DuSko Tadii, Case No. IT-94-l..AR72, 'Decision on the Defence Motion for Interlocutory 
Appeal on Jurisdiction', 2 0c:tober 1995, para. 70. 
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conflict only exists wllert: two or more sovcrcign independent States oppose each other. 
In such international anned conflicts the Four Geneva Conventions of 1949 apply - 
whether or not the international armed conflict has formally been declared a war and 
whether or not the existence of the armed conflict has been formally recognized by one or 
other party to the conflict. For all other armed conflicts not of an intemational character, 
the minimum legal standards which apply are those contained in Article 3 Common to all 
Four Cieneva Conventions. 

There is no question that the US and its coalition partners have been involved in two 
international armed conflicts post - 11 Scptember 2001. The first against Afghanistan 
commenced in October 2001 and the second against Iraq commenced in March 2003. 

The Military Commirision Has No Jurisdiction to Try Charge 1 Because Conspiracy 
Does Not Exist as an Knchoate Crime in theLaws of War 

Conspiracy was included as a separate count in its own right in both the Nuremberg and 
Tokyo Tribunal Indictrnerits in the aftermath of World War 11. However, both Tribunals 
were careful to limit the scope of the offence and Military Commission Instruction No. 2 
extends the naturc of the offence beyond anything acceptable to the two International 
Tribunals. 

The conspiracy charge was included in Article 6(a) of the Nuremberg Charter as a Crime 
Against peace4 although the provision included no definition of the crime or any 
clarification of its precise  element^.^ The Prosecution argued that thc reference to 
conspiracy in Article 6(c)1 was not limited to the category of Crimes Against Peace in 
.4rticle 6(a) of the Ch:uter and, consequently, that Count I of thr Indictment ought to 
extend to conspiring to coinmit war crimes and crimes against humanity as well as crimes 
against peace. The Tribunal gave short shrift to this argument: 

In the opinion of t h ~  'Tribunal these words [of Article 6(c)] do not add a new and 
separate crime to those already listed. The words are designed to establish the 
responsibility of persons participating in a common plan. The Tribunal will 
therefore disregard the charges in Count One that the defendants conspired lo 
commit War Crimes and Crimes against Humanity, and will consider only the 

6 common plan to prepare, initiate and wage aggressive war. 

The judges of the Inte~n.ational Military Tribunal were clearly concerned about 
convicting defendants for lheir involvement in a conspiracy as a substantive crime in and 

"rt. 6(a) Charter of the b7t~?rnational Militagv Tribunal, (August 8 ,  1945). available at: 
~l iww.yale.edui lawwebia~i~lon/ imW~roci imtco~ist.htm 
5 Military Instruction No. 2, .$(6)(C)(6) does define these elements, though they are construed in a much 
broader manner that1 interpreted by the Tribunal. 
'~uremberg  Trial Proceedings, reprinted in The Avalon Project at Yale Law School, vol. 22,468: 
Judgment, ~:ii~\.?vw.yalc.cdwlaww~biavalo11iinr(iproci09-30-46.htn1 [herematter Nuremberg Trial 
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of itself rather than utilizing conspiracy as an alternative basis of individual criminal 
responsibility for a different substantive crime. Consequently, the judges read the first 
Count of the Indictment narrowly. Count I could only apply to participation in the Nazi 
conspiratiy to wage aggressive war - considered by the Nuremberg Tribunal to be the 
most serious of the charges laid - and could not apply to participation in war crimes 
andlor crimes against humanity. 

In its attempt to narrowly prescribe the conspiracy charge, the Tribunal did not stop at 
limiting the applicaticln of the charge to the category of crimes against peace. The 
Tribunal insisted upon li~lking its considerations of Counts 1 and I1 - that defendants 
charged with conspiring lo wage aggressive war were also charged under Count I1 with 
participation in the slubstantive crime of initiating or waging aggressive war. The 
Tribunal stated that: 

Planning and preparati~on are essential to the making of war. In the opinion of the 
Tribunal aggressive war is a crime under international law. The Charter defines 
this offence as planning, preparation, initiation or waging of a war of aggression or 
"participation in a common plan or conspiracy for the accomplishment . . . of the 
foregoing". The Indictment follows this distinction. Count One clzarges the 
conimot7 plan or conspiracy. Count Two charges the plannitzg and waging ofwar. 
The same evidence has been introduced to support both counts. We shall therefore 
discuss both counts together, as they are in substance the same. The defendanls 
have been charged under both counts, and their guilt under each count must be 
determir~ed.~ (emphasis added) 

The Tribunal only convicted 8 of the 22 defendants under Count I of the Indictment but 
every single one of .those defendants were also convicted under Count 11 of the 
Indictment. No defendant at Nuremberg was convicted of conspiracy as a substantive 
crime witl~out also being convicted of the additional crime of carrying out the conspiracy 
to wage aggressive war. The notion of conspiracy adopted by the Nuremberg Tribunal 
allowed no room for :spontaneity. The initiation of aggressive war requires detailed 
planning and preparation and the Tribunal was only willing to convict thoqe defendants 
who had both planned and prepared for aggression in Europe and then actually 
participated in the imp11:mentation of that plan. 

The Military Commission Cannot Try the Accused for Charges 2 and 3 Because 
They Are Based on a False Premise and Have No Basis in The Laws of War 

It is important to note that the following t~vo  issues are separate and distinct: 

- determining the legal status of an individual under the law of war; 

- determining whether there has been a violation of the law of war. 
-- 

' Id, vol. 22,466. 
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The first has no bearing on the second. The status of an individual under the law of war is 
only relevant to determining two things: (i) the protection that that individual deserves 
during armed conflict from attack; (ii) and the protections that individual is entitled to in 
detention if they are captured in the course of armed hostilities. The status of an 
individual under the law of war has no impact on a determination of whether that person 
has committed a violatxon of the law of war. The critical issue for the military 
commission when assessing whether Mr. Hicks has violated the law of war, is what acts 
he committed, and not his status under the law of war. 

For this reason, the status; of an individual as an 'unprivileged belligerent' cannot be an 
element of an offense under the law of war. The charges against Mr. Hicks which allege 
murder, destruction of property, and attempted murder simply by reference to Mr. Hicks' 
unpr~vileged belligerent status rather than to substantive acts in violat~on of the law of 
war are fundamentally flawed. If unlawful combatants do not commit belligerent acts 
which constitute war crimes (for example, the willful targeting of civilians or the murder 
of prisoners of war) their failure to satisfy the criteria for lawful combatant status - which 
may remove combatant immunity - does not render all their belligerent acts 
automatically unlawful under the laws of war, whether the acts violate the applicable 
domestic law is a separate issue. 

Professor Jinks, writing in the most recent issue of the Harvard International Law 
Journal succinctly identifies the rationale for the law: 

If all captured combatants failing to satisfy the requirements for POW status are 
subject to prosecution for any warlike acts, the law provides irregular fighters with 
no incentive to coml~ly with its dictates. 8 

This argument is surely correct. If, as the Prosecution alleges, all specific acts of 
belligerency committed by an unlawful combatant are rendered unlawful by the legal 
status of the individual - even if those acts otherwise conform to the law of war - there is 
absolutely no incentive for the individual combatant to conduct military operations 
consistently with the law. 

The Specific Elements: of'Murder as a War Crime Have Not Been Alleged 

A number of law of war instruments include murder in lists of those acts constituting war 
crimes for which individuals can be tried. However, in every case the reference to 
murder is to the killing of a 'protected person' (categories of those people taking no 
active part in hostilities -- wounded combatants, prisoners of war and civilians). Any 
killing of a protected person is a war crime and punishable as such. Combatants - 
whether lawful or unlawfi~l - are not considered 'protected persons' as such while they 
are actively engaged in armed conflict. Of course there are certain protections which 
apply to all combatan1.s whether lawful or unlawful. For example, it is prohibited to 

Derek links, 'The Declining Significance of POW Status' (2004) 45 HarvardInlernafional Luw Journal 
367, at 436. 
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deploy expanding bullets, poison, blinding lasers, chemical or biological weapons 
etcetera. But apart fr,,m such general limitations on the means and methuds of warfare 
the killing of those taking; an active part in hostilities is permitted under the law of war. 

'The Prosecution car1 produce no international law of war treaty or convention 
criminalising the shooting (or attempted shooting) of lawful combatants on one side of a 
conflict by unlawful combatants on the other. No such mle exists. The best that could be 
said is that such acts rnay be prosecutable under the domestic law9 either of the State on 
whose territory the alleged conduct took placc or of the State whose nationals were the 
victims (or attempted victims) of the alleged conduct. 

As far as is discerniblz from the specific charges made against Mr. Hicks the accused is 
not alleged to have attempted to kill wounded coalition combatants no longer 
participating in the fighting; he is not alleged to have attempted to kill coalition prisoners 
of war; he is not alleged to have attempted to kill civilians not participating in the 
conflict. Instead, he i:s simply alleged to have attempted to engage in hostilities against 
coalition forces themselves actively engaged in the conflict. Such conduct does not 
constitute a violation of the law of war. 

The Specific Elements of 'Aiding the Enemy' as a War Crime Have Not Been 
Alleged 

The offence of 'aiding the enemy' can arise under domestic laws (not the law of war) of 
countries and has done so in two separate situations neither of which are present in the 
case against David Hicks:. The first of the two situations arises in relation to acts of 
spying or espionage, .is was the case in Ex Parte ~t , i r in . '"  There the accused were 
German and U.S. citizens who infiltrated the United States during World War I1 and were 
attempting to destroy war industries and facilities in various cities around the nation. A 
military commission was established to try the accused and one of the charges involved 
the provision of intelligen'ce to the enemy. When these individuals entered the U.S., they 
became subjected to the f ~ ~ l l  range of U.S. laws. 

The second situation in which 'aiding the enemy' can arise involves a betrayal by the 
accused of loyalty owed to the party to the conflict that has laid the charge. The offence 
of 'aiding the enemy' has never extended to all who support the war effort of one side of 
the conflict or the other. Otherwise every citizen of a state at war would be potentially 
liable for prosecution for aiding the enemy by merely offering some measure of support 
to their side of the conflict. 

David Hicks is not alleged to have infiltrated the United States to undertake activitics 
against the US. If an iildividual entered the U.S. to commit an offense can have 'aiding 
the enemy' laid against them for their acts carried out within US territory. However. no 

-- 
9 George Aldrich, 'The Taliban, Al Qaeda, and the Determination of Illegal Combatants' (2002) 96 
Americun Journal ofinrernrrrror~alLaw 89 1, at 893. 
'O 317 u.S. l(1942) 
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such factual situation is alleged against David Kicks. Secondly, David Hicks owes no 
allegiance to the Unitcd States arid cannot be said to have betrayed any loyalty to the 
nation since he is a national of a foreign State. It happens that Hicks' nation, Australia, 
was a coalition partner with the United States in its military operations in Afghanistan. If 
Hicks owes allegiance to any State it is to Australia - an ally of the United States. 
However, the Australian Government has repeatedly stated that David Hicks could not be 
tried under Australian domestic criminal law because he has not violated any Australian 
legislation. In particular, the Australian offence of 'Aiding the Enemy' exists in Section 
15 of the Defence Force Discipline Act 1982. That particular legislative enactment only 
applies to members of the Australian Defence Force (ADF) and David Ilicks certainly 
was never a member of the ADF. It is untenable for the United States to charge him with 
an offence which requires some element of allegiance when the accused's own national 
Government concedes that he cannot be held responsible for a violation of the Australian 
domestic law equivale~mt. 
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~ffirlilrit 
of 

Antonio Cassese 

Conspiracy and Joint Criminal Eotcrprisc under the Lsws of U'nr 

I am the Chainan of h e  UK lnternationd Comission of Inquiry inro Genocide 
in Darfw {Suian:~, as well as a Professor of InknationaI l.a\v at thc Uni\.risity 01' 
Floww. 1 am a former President (1993~1997) and Judge (1993-2W) of the 
Inlernational Criminal Tribunal For the former Yuga~lavia a ps iding judge of Trid 
Chamber 111 in 1997-2000. nnd author. ,among other things, ol' "1ntt.mtional Law" 
(Oxfonl Unive~sity P m .  2001) and " b f m r i u n o l  Criminal Lon"' (Oxford Univmity 
Prcss, 2003). 1 am mlso Enitor-in-chicf of '7hc Rome S~arurc of rhc I~~rernetional 
Criminal CouC A C6rnmenray. 3 vok. (Oxford-New York OLT: 2002) mil Edialr-in- 
chief of the Jr~urnal qf Internerional Cri'n'minai . h t ~ i c e .  I havC been ukd lo give my 
opinion of  whether thz fimi charge qainst bir. Hicks: conspirnzy consritutes a violation 
kleonational lzuma~~ilalian law ( d ~  law ofwar). fa my opinion. il doc3 not. 

Under intrroational criminal law c~sp i racy  and joint mimind cnlerprisc (or 
common i.riminrl purpr,*c) aru tve diszioct notinas. Iwnl criminal cmtqnsz n.lrfr- tor 

,fornt ofpcmiciparion in a rrims and is applicable m all inlernational crimes. In wnwst. 
ccmspiracy is a crime irself which custmary international crimiml i~uq undinputrdly 
recopixrs only for the ol'fcnscr of "conspiracy to commit ge~~ocidd'. 

MilUty Cormlis~on LlsmctionNo. 2 in its chargc labelcd. "C:onspirncy" appcars lo join 
these two coocmus into onc offcnse. Such action is not E U D D O L ~ ~  in international . . 
criminal lnw. Each separate lcp,al concept :nust b rcvicwcd for suppori by international 
crimiiiul law. Whilc ioiot ~ h n a l  enternrise i s  f o n d  ujthin c u m 1  intcrnattondl 
criminal Ian,. sollspilncy is not. Mmcovzr. there is no crime of "joint srindnai 
mtetpnse" wllh wtuch someone can be charged. Knthcr ")"ant cn~uinal mterpnse" i c  a 
thzory of liohilifl; by wluch someone charged with a pariieular substantive crime can be 
held rzqmnrible if he has hclpd pcrpeuale tht crime, has the requisite m c ~ w  zro and 
acrur 1rus.u'hich mrcnot id~nl t~ul  IU ~ Y P T  lisld ill Mi(iLwy Co~tlulis~iutt Inbuwliv11 h ~ .  
2, and the crimc hor actually heen camd out or ,rntiemptcd[ But conspiracy -- dclintraiud 
as  P scparatccrimi: in Milibq Commission Insmcli~m No. 2. d i m  not exist. 

Conspiracy under the Lnws of War 

Tile historical &l;gro,~ad oTl,r.>npmcy chages i n  inlemntinnsl eriminnl law i s  
lo be found UI tbe Nurmbmx prceaient. Before that, conspiracy was no1 s purt of 
in~mdtiond crimiual law aat all because convpiracy i s  not accqrcd in civil law systenis. 
Aniclc 6 of thc Nurenlbere O u t e r  is tl~e basis for s correct undersimuiinr of whdat is 
meant by cm.pimcy under;nlrmatioml criminal law. At Nuremberg. some Nazi leaders 
were found guilty of carpiracy in refcrencc to climw sgainst peace, but not of 
conspiracy to cocanit war cnmcs. Even uith respect to crimc: againqt pence. the 
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charge* hruu#ht against Nan leideiii refmrd to spmfic cnrncs rhst had been 
consumlnatnl n n  an agreement to mmmit sriolss that Ira4 d lo take pldcc. 

h particular. count one of thc Nuremhcrg Indicunrnt red:  Conspiracy 111 Waye 
Amessive War. which is a crime against pace .  The "common plan" or "connpirncy" 
charge was designed to ovucomr. the prohiem of bow 10 dcal witl~ crimes ct~nimiclrd 
before the which however were not covered by U x  pivisious of the Laaz of JVar. 
Somc ddmdantr rvcrc chdrgd U M ~ I  count onc h ~ r  having ngrccd to cnrnlnrt cnnlcr 
uhich rhea culminated in the xzr of a w ~ s i n n .  But the indictmznl went hcyond this to 
~l lcge  conmiray to cummil war Jrimzs. a chw-c ih: tnbuoa! re~rctcd. The nrurn-ul~un 
clwges m h e  .dclmml. ~pwrlls~~lly ~la lnl  tb t :  

pegbxiing] wifh the iniriarion of rhe nwessive r.w on 1 Svtembcr 
1939. a d  throufiwt it3 oni:rwion into wars inuulring =hns,~r ths 
e n i i  urorld, rhe N ~ .  conspLs~ors carried out their crlmmn plan or 
conspilacy to wage war in iuthles and complete dimgard and 
viullhbn of rhe lswr, snd cvrromr of war. in ihe cnuns of executina - 
the common plan or conspiracy there were zmmilled the Wor Crimc~ 
detnilal hrrcinafter in Count Tllrccof  this iurfittment. Bcninninp with &. 
the i ~ i a t i o n  of their plan to seize and relilin cuowl i ~ f  the Fem~m 
Slate, and rhereafter ihroughout their utili7ation of that control for 
imip ag~gession, the N a r i  compir~tors cstried out their corumon pian 
or con~vir:lcy in ~ t h l e s  and cnmplcra disregard and vinlatimof the 
laws ot' bitmanity. In the coune of executing the oommon plan or 
cunspiiacy thme were cnmmirrad rhr Crimes against Humanity derailed 
hmina.tler in Count Four .>f this indictment. By reason ol  all the 
fbngoing. lhc dtfcndantr with d i v m  olher pCtsona a r t  suilry of o 
commcrn plm or conspiracy for the accomplishment of Crimes ngninsl 
Peace: o/ u con~pirwq m curnmit Qlnm u p ~ i n s  Humanicy in d ~ c  
WUSL uf pl.cparalitm for wiu aml in lllc cow%' oiproxculion of w w .  
a i c l  01 conspiracy lo wmmir  War Criw~cs oat only n~aiirst the anned 
force.? uf thelr cnemicl; hm nlro aEainst mn.hclligercnt civilian 
poplllaliong 

Noodtdee. the intemnlianal Militaq Tribunal ~ iec ted  the c o ~ m o s  plan ur 
conspimcy docmue in relaticm LO war crimes and crimes against humaiuty. 'The LMT 
notcd that the indndrnent charged conspimy not only to commit egqcssivc wlar but nlso 
to mmmit war crimes atd crinies a~lunst humanity. The Chmer. however. did not 
dcfinc coh~pinicy us s scpamlccrimo k e p t  in rhe case nf conspi~scy to commjr an a n  ot 
aggression. Then:foro the dis~garded tbc charges in count one of the indictment 
~lst ine to conlspiracy to cornmil war crimes and crimes spinst humanity. The charges 
were limited 10 crtnes against peace. a ditrerent t)pc of clinls !hat occurs priol- to and up 
to initiation of a rvw. 

Since rhat time? conspiracy has not been charged even with rapwt  to ~riitles 
aeaihrt pcacc. Thc only crimc UIUIG~ curmu hlcronliollal cuno-ry law br which lk rc  

Review Exhibit 6 0  
Page of 4 

Page 222 of 346



is gmeral underulandinp that h c  sgcemcnt to wmmit il is  per w. a criminal oifmse 
iovolrcr gcnocidc. Conspiracy, distinct f ~ n m  joinr critilinal enteqvix. to commit 
genocide, elrcady provided lor by the Genofide Convention, has been subsequently 
included in tht: subject matter jurisdiouon of the 1CTY and ICTR lAnielc 3 ICTY St. mi 
A~ticle 2 ICnL St.). Howw~?~. given tbrt the mots of this notion m too strongly tied w 
the common IIIW btystzm s a d  were not pan of he civil law system ofrrtltny counuiee in 
the international cmnunity. it eventually disapwared fmm L e  international Criminrl 
Court smhltc. 

.4s for wiu crimes and crimes agaimt humanity, conspimc? is not included in tlir 
Staiutes of the ICN, I C i R  or ICC. Nn allnwancc is madc undcr current intcrnaiional 
law for cornpiracy to commit war comes 

.Ir rtnclt t lx  caorplac). offcnx tirtcd in hlCl No. 2 and charpd against Mr. Mlck. 
1s not a valid oflensc under intcrnati~mal criminal law. 

Uefinltion oflncemational Am14 Conflict 

In 1995 in ~uclic.' the lnret~~aiiosal Criminal Tribunal of [he lbtntrr Yugaslavin. 
Aweals Chsmber decision in\,olved detenninin~ s h e t h n  h e  m d  conflict during . . b 

which the m u s e d  Tadohad allsaedlv cormnitted ihc crimes of which hc stood acc~15cd - .  
wn\ ~nt~rn.ll~on:d r,r tnlcmal in nsture. Th:< dotrrmin31ion urn nececsnry for a n b i t \ h ~ n g  
whlch mles oi inlcln~lioool hurnanitarivl law and in!~mational cnmln31 law should norlb .. . 
to his case. 

Thc Appcals Chamber, in pn&mpBphS 6b70 of ia decision. tilsr hcld Ihnl an 
internmiom1 rmed conflict is a confl i  between two or more Slates. ad !hcn wcnt on to 
specify whd i? mean1 hy intcmal armed conflict. To h i s  end it held that nomwlly such o 
coufhst i l  n pn>~ractcd arnrcd cconfmntntion. within u Smrc. hctwccn thc ccnlrui 

auttmntics and insurgmt3, hut may also include nnncd clashes bcnvecn two or niorc 
s m c d  fectia>s wilhin a State. with the central O o v m n t  eiher siding \vith one of their? 
or trying lo quell the p m e d  vinlonoc hg fiehring against a11 lhr. rehrlr (.re in.plticular 
pwa 70 of the ilecimon). 

Utili;:ing the above delinilion of an internationill amled contli~t,  it is impossihlc 
lor the United States la he involved in an inteinstionnl m z d  conflict with a mn-%ate 
ent ih (such as al-Oaida). The only war m which the Un~tcd Stalcs was mvulved lhut 
souid s i , ~  nq: to npplicatio:.o~rtr laws 01 uar nu.: the w a  trt Aighantslan. hllich 
Deum on 7 October 2101. h d  ~iucks that or? not cithcr inri.motional arn?r.d ion l l~c t r  
o r k c r n ~ l  conflicts am not armed conflicts under international humani~airn lax and e!us 
are not subject tu the laws of  war. 

- 
' kmcmtor u u u i * a u ,  ~ e m r r o u  on the ~ly(en~i .  .Uo!ronpr inrrrfnLwov .4/!~1cat o,t.lurs$frtron. 
lncmniunll C'doiinal Trihwd lor <hc Fnrmcr Y u g ~ l a ~ i a  2 (klobrr 1995 (Csrslc. 1). 
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is mle and corren 10 h e  best of my nh~llt~es 

LA- - 
- 

htonio Casrcrr 
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UNITED STATES OF AMERICA 1 EXPERT WITNESS AFFIDAVIT OF 

) PROFESSOR GEORGE E. EDWARDS 

v. 
1 
1 

28 OCTOBER 2004 
1 

U.S. MILITARY COMMISSIONS 
DAVID M. HICKS 1 GUANTANAMO BAY, CUBA 

A. Introduction 

a. This Affidavit identities basic rules of public international law that are relevant to the case of United 
States v. David M. Hicks, and that are relevant to U.S. military commissions in general. It highlights 
the following branch~?s of public international law: (i) international human rights law; (ii) 
international humanitarian law; and (iii) international criminal law. This Affidavit explains the 
traditional sources of international law (treaties, customary international law, and general principles 
of law), the relationship among these sources, and how these sources relate to domestic United 
States law. This Afiidavit explains how United States courts deal with international law in a manner 
consistent with anlj in compliance with international obligations assumed by the United States 
through operation of treaties, customary international law and general principles of law in the areas 
of international human rights law, international humanitarian law, and international criminal law. 

b. The military comnliss,ions are obligated to ensure that Mr. Hicks is afforded all rights and 
protections provided for under international human rights law, international humanitarian law, and 
international criminal law - the sources of which can be found in relevant treaties, customary 
international law, arid !general principles of law. Mr. Hicks is entitled to, inter alia, a full and fair trial 
under U.S. law and under international law. 

c. International human rights law provides the relevant rules for assessing rights in this case, 
including the right to a full and fair trial, the right to be free from arbitrary detention, and other 
rights. The principal relevant international human rights law rules can be found in the International 
Covenant on Civil and Political Rights, which binds the United States because the U.S. signed and 
ratified that treaty. Relevant international human rights law norms also include customary 
international law nclrm!; of human rights and general prihiples of international human rights law. If 
this tribunal finds that international humanitarian law is relevant in determinino the outlines of a full 
and fair trial in UMed States v. Hicks, then the relevant rules would ik lude the customary 
international law norms that are codified in Article 75 of the Additional Protocol I to the Geneva 
Convention and other international humanitarian law norms. 
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B. General rules of international law 

1. Public international law -. generally 

1.1. Public international law. "Public international law", which is also commonly known as "the law of 
nations" or simply as "international law", is the body of law that governs relationships principally 
between and amona sovereian states as international actors. lnternational law also aoverns 
relationships between and among sovereign states and other types of international actors, iuch as 
inter-governmental organizations and individual natural persons. 

1.2. Distinguishing international comity. lnternational law defines rights and obligations of 
international actoc;. lrlternational law is distinauished from "international comitv", the latter beina a 
general practice csf ail international actor that is not based on legal obligation', but is based-on 
habit or general goodwill. lnternational law, on the other hand, is based on international actors 
engaging in acts out of a sense of legal obligation. 

1.3. lnternational juri~ipr~~dence, foreign jurisprudence, and foreign law 

1.3.1. "lnternational jurisprudence" consists of judgments, rulings or other decisions of 
international judicial bodies, such as: the lnternational Court of Justice (ICJ) (which is the 
judicial arm of the United Nations); the lnternational Criminal Tribunal for the Former 
Yugoslavia (ICTY) (established by UN Security Council Resolution); the lnternational 
Criminal Tribunal for Rwanda (ICTR) (established by UN Security Council Resolution); the 
European Courl: of Human Rights (ECHR) (established by multilateral treaty); the 
lnternational Criminal Court (ICC) (established by multilateral treaty); the Inter-American 
Court of Human Rights (IACHR) (establrshed by multilateral treaty); etc. lnternational 
jurisprudence may also consist of judgments, rulings or other decisions of international quasi- 
judicial bodies, such as the United Nations Human Rights Committee (which is the body of 
experts that oversees implementation of the lnternational Covenant on Civil and Political 
R~ghts), and the Inter-American Commission on Human Rights. 

1.3.2. "Foreign jurisprudence" consists of judgments, rulings or other decisions of judicial bodies 
of non-U.S. nations or states. 

1.3.3. "Foreign l a l ~ "  is the law of specific states other than the United States. 

1.4. Subsets of public international law: lnternational human rights law; international 
humanitarian law; international criminal law. Public international law has various subsets or 
branches that are or may be deemed to be highly relevant to this Affidavit and to the military 
commissions, including: (a) international human rights law; and (b) international humanitarian law. 
Also relevant to some degree is another branch of international law - (c) international criminal law 
-which will not be examined in depth in this Affidavit. These three areas of international law are 
distinct from each other, but are also related to each other. 

Review Exhibit 6/ 
Page 2 of 53 - 

Page 226 of 346



2. lnternational law on the international plane and on the domestic plane 

2.1. Two planes. lnternational law operates on two distinct yet interrelated planes: (a) the 
international plane; and (b) the domestic plane. 

2.2. lnternational plane. lnternational law operates on the international plane when sovereign states 
negotiate treaties, states engage in proceedings before international tribunals, and when United 
Nations organs operate. On the international plane, international law is a distinct legal system, 
separate from doniesiic systems. 

2.3. Domestic plane. lnternational law operates on the domestic plane when sovereign states 
incorporate international law norms into domestic law, and when domestic courts interpret and 
aoolv international law. On the domestic olane. international law does not ooerate as a distinct 
legai system, but operates as a branch of domestic law. lnternational law, as hsed by the military 
commissions, is an example of international law operating on the domestic plane. 

2.4. Branch of U.S. law. In the United States, international law is a branch of U.S. domestic law, 

3. International law: Dualism v. Monism 

3.1. Dualism. In a dualist system, international law is a separate system from domestic law, as 
regards subject matter and procedure. Under this system, as regards procedure, a domestic court 
would look only to domestic law when resolving disputes, and an international court would look 
only to international law to resolve disputes. As regards substantive law, international law would 
be used only to resolve disputes that affect relations between and among states at the 
international level. 

3.2. Monism. In a r~onist system, international law is a subset of domestic law. Substantive 
international law is used in resolving disputes in domestic courts. 

3.3. U.S. as a monist state. The United States is essentially a monist system, since international law 
is "the law of the lend" and "part of our law". Thus, international law can and should be considered 
by United States courts. The doctrine of non-self-executing treaties, though rendering some 
individuals unable effectively to sue to recover for breaches of rights under certain treaties, does 
not make the United States a dualist system. (These issues will be discussed infra.) 

C. Foreign jurisprudencca, foreign legislation, and international jurisprudence: Relevance to U.S. 
courts and military comn~issions 

4. Relevance to  commissions. lnternational and foreign jurisprudence and law are relevant to the 
resolution of the issues in U.S. military commissions in general, and in the case of United States v. 
David Hicks. This is :so for various reasons, including the following: (a) even the government 
prosecutors in United States v. David Hicks cite as relevant international and foreign jurisprudence; (b) 
U.S. Courts-Martial rules call for consideration of international law; (c) international and foreign 
jurisprudence was cited in the Nuremberg Trials; and (d) United States Supreme Court opinions cite 
international and foreign instruments and jurisprudence (as do Supreme Court Justices in speeches, 
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articles, etc). Following are examples of various instances in which foreign and international 
jurisprudence and law are relied upon in U.S. military and civilian fora: 

4.1. Foreign and international jurisprudence use by the government in United States v. David M. 
Hicks. The government in United States v. David M. Hicks, the instant case, cites foreign and 
international juris~~rudence and legislation in support of their arguments, and has thus recognized 
that international law standards are appropriately regarded in determining questions related to the 
rights of Mr. Hicks: 

4.1.1. Hicks' prosecution cites international criminal law. The government in United States v. 
David M. Hicks extensively cites international criminal law jurisprudence, and even cites to 
the Statute of the lnternational Criminal Court, which is a treaty that the United States signed 
(but then purported to unsign) and which the United States has expressly stated it will not 
ratify. In the Prosecution Response to Defense Motion for a Bill of Par?iculars (4 October 
2004), the prosecution, in a section entitled "lnternational Criminal Courts", contends: 

"The standard [for indictments] is identical in international criminal law. For 
instance, in the lnternational Criminal Tribunal for the former Yugoslavia 
("ICTY") and the lnternational Criminal Tribunal for Rwanda ("ICTR), rules 
state that an indictment must be a 'concise statement of the facts and the 
crime or crimes with which the accused is charged under the statute.' ICTY 
Article 18(4); ICTR Article 17(4). See also Prosecutor v Jadic, IT-94-1-PT, 
Decision on Defence Motion on Form of Indictment, 14 Nov. 1995. Applying 
this rule and its companion rule ICTY Article 47(c), an ICTY Trial Chamber 
opined: 

'The indictment should articulate each charge specifically and 
separately, and identify the particular acts in a satisfactory 
manner in order to sufficiently inform the accused of the 
charges against which he has to defend himself."' 

"Prosecutor v. Delalic et a/, IT-96-21-A, Decision on Defence Motion on Form 
of lndi~:tment, 15 Nov. 1996 (affirming its previous decision on the same 
motion:l. The same Chamber also stated that criminal indictments should be 
'very :;uccinct, [and should] demonstrate ... that the accused allegedly 
committed a crime.' Delalic Indictment Decision, 2 Oct. 1996, p. 11 (quoting 
the Dukic Preliminary Motions Decision, 16 Apr.1996, para. 14." 

"The lnternational Criminal Court's (ICC) Rome Statute ('Rome Statute') 
provides s pretrial hearing procedure for confirming the charges before a 
special 'p1.e-trial chamber.' See Rome Statute Article 61. See also Rome 
Statue Articles 56 - 60 (explaining the role of the Pre-Trial Chamber)". 
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4.1.2. Hicks' prosecution cites foreign legal system and international legal system 
standards regarding a fundamentally fair trial. The government in United States v. David 
Hicks contends, regarding the right to a fair trial: 

"The r~sal question is whether the present procedures afford the Accused with 
a funclamentally fair trial, which they do. Procedures accorded an accused 
under the Military Commission process match fundamental aspects of both the 
U.S. and international systems." (United States v. Hicks, Prosecution 
Responst! To Defense Motion To Dismiss For lack Of Jurisdiction: Svstem Will 
N O ~ A ~ ~ O ~ ( Y  A Full And Fair Trial, page 4, part 5(a), 2nd paragraph (h October 
2004)). 

Further, the last paragraph of that section reads: 

"All of the rights set forth above meet the requirements of fundamental 
fairness recognized in both national systems and international treaties." 

4.2. Use in Courts-Martial. The Manual for Courts-Martial directs military commissions in the direction 
of international lavr, as follows: 

"Subject to any applicable rule of international law or to any regulations 
prescribed by the President or by other competent authority, military 
commissions . . . shall be guided by the appropriate principles of law and rules 
of proc:edure and evidence prescribed for courts-martial". (Manual for Courts- 
Martiar', United States, preamble P 2(b)(2)(2000)) (quoted by Jordan J. Paust, 
Antiterrori,sm Military Commissions: Courting Illegality, 23 Michigan Journal of 
International Law 1, n. 10 (2001) (further noting that federal statutes 
concerning jurisdiction and procedures of military commissions "must be 
interpr13ted consistently with the confluence of human rights, denial of justice, 
law of .war, and other international law requirements".) 

4.3. International law use at Nuremberg. Foreign and international jurisprudence was cited in the 
Nuremberg Trials and the Tokyo Trials. Mr. Justice Robert H. Jackson, who was the Chief 
Prosecutor at the IMT in Nuremberg, noted in his opening statement to the Tribunal: 

"This inquest represents the practical effort of four of the most mighty of 
nations, with the support of 17 more, to utilize international law to meet the 
greatest menace of our times - aggressive war." (reprinted in II TRIAL OF THE 
MAJOR WAR CRIMINAL BEFORE THE INTERNATIONAL MILITARY TRIBUNAL: 
NUREMBERG, 14 NOVEMBER 1945- 1 OCTOBER 1946, Second Day, Wednesday, 
21 November 1945, Part 04, Morning Session, at 99 (published at Nuremberg, 
1947). 

4.4. United States courts; usage of foreign and international law. United States courts cite foreign 
jurisprudence and legislation and international jurisprudence when ruling on matters related to 
international human rights law, international humanitarian law, international criminal law, and even 
on matters related to "pure" domestic law. United States courts cite foreign legislation and a 
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international and foreign jurisprudence when the courts seek to interpret treaty terms and 
applicability, rules of customary international law, and general principles of law. 

4.4.1. U.S. Supreme Court - overseas jurisprudence cited in the 2002 juvenile execution 
case. In Atkins v. Virginia, 536 U.S. 304, 316, n. 21 (2002), the United States Supreme Court 
addressed the constitutionality of executing mentally retarded criminals. In finding that such 
executions constituted "cruel and unusual punishment" under the Eighth Amendment to the 
U.S. Constitution, the Court in a six-member majority, looking at law and jurisprudence 
outside the United States for guidance, noted that "within the world community, the imposition 
of the death penalty for crimes committed by mentally retarded offenders is ove~whelmingly 
disapproved". 

4.4.2. International and foreign law cited by the U.S. Supreme Court in the 2003 Texas 
sodomy case. In Lawrence v. Texas, the Supreme Court, in ruling as unconstitutional a 
Texas statute that prohibited two adults of the same sex from engaging in intimate sexual 
relations, cited international jurisprudence. The Court noted that: 

"The right the petitioners seek in this case has been accepted as an integral 
part of human freedom in many other countries". The Court then cited a 
decision of the European Court of Human Rights - Dudgeon v. United 
Kingdom (45 Eur. Ct. H.R. (1981)) - and other European Court of Human 
Rights cases. 529 U.S. 558, 577 (2003). 

4.4.3. lnternatio~ial instruments cited by U.S. Supreme Court in the 2003 Michigan 
affirmative action cases. In two recent Supreme Court opinions concerning affirmative 
action in Michigan, two United Nations international human rights law treaties were cited and 
discussed, including one treaty that the United States has not yet ratified. Cited were the 
International Convention on the Elimination of all Forms of Racial Discrimination, which the 
United State:s has ratified, and the 1979 Convention on the Elimination of All Forms of 
Discriminatio~i Against Women, which the United States has not yet ratified. See Gratz v. 
Bollinger, 539 U.S. 244, 302 (2003) (Ginsburg, J, dissenting); Gruffer v. Bollinger, 539 U.S. 
306, 343 (2003) (Ginsburg, J., concurring). Justice Ginsburg discusses her affirmative action 
case international law references in a recent article. See Ruth Bader Ginsburg, Looking 
Beyond Our Borders: The Value of a Comparative Perspective, 22 Yale Law and Policy 
Review 329, (Spring 2004). 

4.4.4. U.S. Suprc?me Court - Paquete Habana - "international law is  part of our law". In the 
Supreme C o ~ ~ r t  case of Paquete Habana, in which the famous phrase "international law is 
part of our  la\^" was coined, the Court cited numerous foreign sources in its ruling confirming 
that customary international law was indeed part of the law of the United States. See The 
Paquete Habsna, 175 U.S. 677,700 (1900). 

4.5. U.S. Supreme Court Justices, over the years, have highlighted the relevance of foreign legislation 
and international and foreign jurisprudence in U.S. courts. Indeed, virtually all currently sitting 
Supreme Court Justices have cited foreign andlor international law and jurisprudence in an 
opinion. Following are examples of some of the instances in which United States Supreme Court 
Justices have recently cited law from outside of the United States: 34 
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4.5.1. U.S. Supreme Court Justice Ruth Bader Ginsburg recently stated in a speech about 
comparative? perspectives on constitutional adjudication: 

"[Ylour perspective on constitutional law should encompass the world. 'The 
United States was once virtually alone in exposing laws and official acts to 
judicial review for constitutionality. But particularly in the years following World 
War II, many nations installed constitutional review by courts as one safeguard 
against oppressive government and stirred up majorities. National, 
multinational, and international human rights charters and tribunals today play 
a key part in a world with increasingly porous borders. My message tonight is 
simply this: We are the losers if we do not both share our experience with, and 
learn from others. (Ginsburg, Ruth Bader, Looking Beyond Our Borders: The 
Value of a Comparative Perspective in Constitutional Adjudication, 22 Yale 
Law and Policy Review 329, 329 (Spring 2004) (footnote omitted))." 

Justice Ginsburg continues: 

"That message is hardly original." Id. 

Justice Ginsburg then traces multiple instances in which other U.S. Supreme Court Justices, 
in speeches and in Supreme Court opinions, have cited foreign andlor international 
jurisprudence in a comparative fashion. Id. Some of the references cited by Justice Ginsburg 
are cited infra. 

4.5.2. U.S. Sup~eme Court Justice Sandra Day O'Connor stated: 

"Although international law and the law of other nations are rarely binding 
upon our decisions in U.S. courts, conclusions reached by other countries and 
by the international community should at times constitute persuasive authority 
in American courts ... . While ultimately we must bear responsibility for 
interpretir~g our own laws, there is much to learn from other distinguished 
jurists [from other places] who have given thought to the same difficult issues 
that we face here." (Sandra Day O'Connor, Keynote Address Before the 
Ninety-Sixth Annual Meeting of the American Society of International Law, (1 6 
March 20132) 96 Am Society International Law Proceedings 348,350 (2002)). 

More recently. Justice O'Connor noted that: 

"Other legal systems continue to innovate, to experiment, and to find new 
solutions to the new legal problems that arise each day, from which we can 
learn and benefit". (Sandra Day O'Connor, Broadening Our Horizons: Why 
American Judges and Lawyers Must Learn About Foreign Law, Int'l Jud. 
Observer, June 1997, at 2). 
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As recently as yesterday, 27 October 2004, Justice O'Connor, in a public forum, addressed 
the topic of the importance of international law to the law of the United States. Her 
presentation is reported as follows: 

"Justice Sandra Day O'Connor extolled Wednesday the growing role of 
international law in U.S. courts, saying judges would be negligent if they 
disregarded its importance ... ." 

"O'Connor said the Supreme Court is increasingly taking cases that demand a 
better understanding of foreign legal systems. A recent example was last 
term's terror cases involving the U.S. detention of foreign-born detainees at 
Guantanamo Bay, Cuba, she said." 

"'International law is no longer a specialty. ... It is vital if judges are to faithfully 
discharge their duties,' O'Connor told attendees at a ceremony dedicating 
Georgetown's new international law center." 

"'Since September 11, 2001, we're reminded some nations don't have the rule 
of law or (:know) that it's the key to liberty,' she said." 

"Later this term, the Supreme Court will decide the constitutionality of 
execu1:ing juvenile killers. The case has attracted wide interest overseas, with 
many foreign nations tiling briefs pointing to international human rights norms 
as a j~~stification for outlawing the practice." 

"O'Connor, who is expected to be a pivotal vote, didn't mention the case but 
said recognizing international law could foster more civilized societies in the 
United States and abroad. 'International law is a help in our search for a more 
peaceiful world,' she said."' O'Connor extols role of international law, CNN 
News Report on the Web, Wednesday, 27 October 2004 
(http:llwww.cnn.com120041LAW110127lscotus.oconnor.aplindex.html) 

4.5.3. U.S. Supreme Court Justice Antonin Scalia stated: 

"The practices of other nations, particularly other democracies, can be 
relevant to determining whether a practice uniform among our people is not 
merely a historical accident, but rather so 'implicit in the concept of ordered 
liberty that it occupies a place not merely in our own mores but, text 
permitting, in our Constitution as well". (Thompson v. Oklahoma, 487 U.S. 
815, 8139 11. 4 (1988) (Scalia, dissenting). 

4.5.4. U.S. Supreme Court Justice Stephen Breyer stated: 

"IWle face an increasing number of domestic leqal questions that directly - .  
impiicate foreign or international law. 
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[W]e find an increasing number of issues, including constitutional issues, 
where the decisions of foreign courts help by offering points of comparison. 
This char~ge reflects the 'globalization' of human rights, a phrase that refers to 
the ever-stronger consensus (now nearly worldwide) on the importance of 
protecting basic human rights, the embodiment of that consensus in legal 
documents, such as national constitutions and international treaties, and the 
related decision to enlist independent judiciaries as instruments to help make 
that protection effective in practice. Judges in different countries increasingly 
apply :somewhat similar legal phrases to somewhat similar circumstances ... . 

International institutional issues cannot be treated as if they were exotic hot 
house flowers, rarely of relevance to domestic courts. Those issues, when 
releva!nt, must be briefed fully with the legal relationships between our Court, 
and say the International Court of Justice". (Justice Breyer, Keynote Speech 
Before the American Society of International Law, 97 American Society of 
International Law Proceedings 265, 266, 268 (2003)) 

Furthermore, while Justice Breyer noted that other Justices of the Supreme Court had 
recently cited foreign and international law, he also noted that foreign experience is important 
to the work of the Supreme Court. He stated: 

"John Paul Stevens and David Souter have referred to comparative 
foreign experience in several important recent opinions. And I have tried to 
explain, both in opinions and public remarks, why I believe foreign experience 
is ofteri important to our work." Id. at 265 

Justice Breyer also has stated: 

"[Tlhis Court has long considered as relevant and informative the way in which 
foreign courts have applied standards roughly comparable to our own 
constitutional standards in roughly comparable circumstances . . . . In doing 
so, the Court has found particularly instructive opinions of former 
Commonvvealth nations 'insofar as those opinions reflect a legal tradition that 
also underlies our own [Bill of Rights]" (Knight v. Florida, 528 U.S. 990, 997 
(1999) (Breyer. J., dissenting from certiorari denial). 

4.5.5. U.S. Supn!mt! Court Chief Justice Rehnquist stated: 

"For nearly a century and a half, courts in the United States exercising the 
power of judicial review had no precedents to look to save their own, because 
our courts alone exercised that kind of authority ... .But now that constitutional 
law is solidly grounded in so many countries, it is time the United States courts 
begin looking to the decisions of other constitutional courts to aid in their own 
deliberative process." (William H. Rehnquist, Constitutional Courts - 
Comparative Remarks (1989) reprinted in GERMANY AND ITS BASIC LAW: PAST, 
PRESENT AND FUTURE - A GERMAN-AMERICAN SYMPOSIUM 41 1,412 (P. Kirchhof 6/ a 
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and D.P. Kommers, eds, 1993) (also quotedin Ginsburg, Ruth Bader, Looking 
Beyor~d Our Borders: The Value of a Comparative Perspective in 
Constitutronal Adjudication, 22 Yale Law and Policy Review 329, 329-30 & n. 
3 (Spring 2004)). 

4.6. International and foreign jurisprudence can and should be used in United States v. David 
M. Hicks. Thus, as evidenced by the foregoing citations to prosecutor's submissions in United 
States v. David Ak /licks, to opinions and other writings and speeches of U.S. Supreme Court 
Justices, to courts-martial rules, etc, international jurisprudence and foreign jurisprudence and 
legislation can and should be used in the case of United States v. David M. Hicks in assessing the 
rights that Mr. Hicks possesses under U.S. and international law, in assessing the obligations that 
the United State: has to Mr. Hicks and to the international community of states under United 
States and international law, and in assessing remedies for Mr. Hicks for violations of his rights. 

D. Sources of lnternatio~nal Law - Generally 

5. Sources of law in the domestic context. The phrase "sources of law" refers in part to the authority of 
norms or rules to bind, the origination of such rules, or the way that such rules are made. In the 
domestic U.S. context, sources of law would include the U.S. Constitution, federal legislation, state 
legislation, lawful Executive Orders, and common law precedent (cases decided by judges of high 
courts, such as the U.S. Supreme Court). These sources of domestic law provide the rules that govern 
in the domestic arena, and include rules that domestic courts generally apply in rendering judgments 
on cases that come before domestic courts. 

6. Sources of law in the international context. Sources of law in the international context differ from 
sources of law in the domestic context. Three traditional sources of international law exist: (i) treaties; 
(ii) customary international law; and (iii) general principles of law. Thus, treaties, customary 
international law, and general principles of law provide the rules that govern in the international legal 
arena, and are the rules that domestic and international courts and tribunals apply in rendering 
judgments on cases that come before ,those courts or tribunals. Both domestic sources and 
international sources may be interpreted and applied on either the domestic plane or the international 
plane. For example, iriternat~onal human rights law treaties may be interpreted and applied when 
assessing, on the domestic plane, the internationally recognized human rights to which David M. Hicks 
is entitled in the proceedings before the military commissions. 

7. Where traditional sources of international law are listed. 'The traditional sources of international law 
are listed in two significrant documents: (a) the Restatement of the Law Third on the Foreign Relations 
Law of the United States; and (b) the Statute of the International Court of Justice. 

8. Restatement of the Law on the Foreign Relations Law of the United States. As a general matter, 
the Restatement of the Law is a product of the American Law Institute, which is a membership 
association consisting of judges, legal academicians, and practicing lawyers, whose members are 
selected based on profcessional standing. (Restatement of the Law Third on the Foreign Relations Law 
of the United States, N19tes at p. XI). The Restatements of the Law "receive[s] recognition on the basis 
of the scholarly and pro'fessional care and responsibility with which they are carried out", and are highly 
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regarded within the legal community as pronouncing the state of the law in particular areas. Id. The 
Restatements are considered authoritative interpretations of law as it exists in the United States. 

9. Restatements as auithoritative. The Restatement of the Law on the Foreign Relations Law of the 
United States reflects "the rules that an impartial tribunal would apply if charged with deciding a 
controversy in accordance with international law". (Restatement Third, Introduction, p. 3). Hereinafter, 
the Restatement of the Law Third on the Foreign Relations Law of the United States will be referred to 
as the "Restatement Third" or as the "Restatement". 

10. Statute of the lnternational Court of. Justice. The Statute of the lnternational Court of Justice is the 
constitutional document of the ICJ, which is an organ of the United Nations.' 

11. Neither Restatements nor the ICJ statute binds the military commissions. Neither the 
Restatement nor the Statute of the lnternational Court of Justice* is binding on the military 
commissions. 

12. lnternational law sources in the Restatement Third. The list of traditional international law sources 
contained in Restatement Third, article 102, is identical in substance to that in article 38 of the ICJ 
Statute, though the order of the sources differs slightly in the two instruments. The Restatement Third 
list of sources follows: 

"(1) A rule of international law is one that has been accepted as such by the international 
community of states 

(a) in the form of customary law; 

(b) by international agreement; or 

(c) by derivation from general principles common to the major legal 
systems of the world." 

13. lnternational law sources in Article 38 of the Statute of the lnternational Court of Justice. Article 
38(1) of the Statute of the lnternational Court of Justice lists the three traditional sources of 
international law as follow:;: 

(a) "lnternational conventions, whether general or particular, establishing rules 
expressly recognized by the contesting States [e.g. treaties] (art 38(l)(a)); 

(b) lr~ternational custom, as evidence of general practice accepted as law (art 
38(l )(b)); 

(c) General principles of law recognized by civilized nations". (art 38(l)(c)); 
-- 

Article 93(1) of the Charter of the lJnited Nations provides that all Mernberj of the United Nations are ipso facto parties to the 
Statute of the lnternational Courl of Justice, which is annexed to the Charter. The Charter is available at 
~http:/lw~,un.orglaboutun/charter/:~. 

2 It is not suggested that Article :i8(1) of the ICJ Statute is controlling in the case of United States v. David M. Hicks. The ICJ 
Statute onlv binds states in Drocoedinas before the lnternational Court of Justice. However. Article 38 is off cited as a definitive 
descriptive'list of international law sources. See, e.g. Restatement Third, article 102. 
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14. In addition to the sources of international law listed in article 38(l)(a) - (c) of the ICJ Statute, article 
38(l)(d) provides for "llludicial decisions and the teachings of the most highly qualified publicists of the 
various nations, as subsidiary means for the determination of rules of law." The items listed in article 
38(d) are not sources of international law, but are aids to assist in determining the substantive content 
of treaties, customary international law or general principles of law. 

15. Tribunals of the United States, including the military commissions, when determining which 
international law rules apply must consider the following sources of international law to be binding: (a) 
relevant treaties; (b) relevant customary international law rules (including jus cogens rules); and (c) 
relevant general principles of law. These sources are binding in the areas of international human rights 
law, international humanitarian law, and international criminal law. 

E. Treaties 

16. Treaties: The first o f  three traditional sources o f  international law 

16.1. International Law Source # 1: Treaties are the first of three traditional sources of 
international law. The other two traditional sources of international law are customary international 
law and general princ:iples of law. 

16.2. Treaty defined. A "treaty is an agreement, contractual in nature, between and among 
states, governed Iby international law and intended to be binding. Treaties, which are referred to in 
the Restatement 'Third as "international agreements", are also known by various names, including 
"conventions", "cover~ants", "protocols", "charters", or "pacts". 

16.3. Vienna Convention on  the Law of  Treaties. 'The basic rules regarding treaties are 
codified in the Vienna Convention on the Law of Treaties. Though the United States has not yet 
ratified or otherwise become bound by the Vienna Convention on the Law of Treaties, the U.S. 
complies with the substantive rules contained in that treaty because it recognizes the Vienna 
Convention to be "the authoritative guide to current treaty law and practice." S. Exec. Doc. L., 92"d 
Cong., Ist Sess., at 1 (1971). The Letter of Submittal to the President the Department of State 
provided that "[allthough not yet in force, the Convention is already generally recognized as the 
authoritative guide to current treaty law and practice." The United States "accepts the Vienna 
Convention [on the Law of Treaties] as, in general, constituting a codification of the customary 
international law governing international agreements." 

16.4. Ratified treaty as binding. When a state ratifies a treaty, it fully evidences the state's 
consent to be bound legally by the treaty, and the treaty becomes legally binding on the state 
under international law. Section 321 of the Restatement Third provides that "[elvery international 
agreement in fort's is binding upon the parties to it and must be performed by them in good faith." 
This section, which fc~llows Article 26 of the Vienna Convention, codifies the principle of pacta sunt 
servanda, "which lies at the core of the law of international agreements and is perhaps the most 
important principle of international law. It includes the implication that international obligations 
s u ~ i v e  restrictions irrlposed by domestic law." (Restatement Third, 5 321, comment a) 
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16.5. Treaty signed but not ratified. When a state signs a treaty but does not ratify it, the state 
takes on the obligaticln not to take steps that would defeat the object and purpose of the treaty. 

16.5.1. Restatement Third rule on obligations when treaty is signed but not yet ratified. This 
rule can be found in the Restatement Third, article 312(3), which provides: 

"Prior to the entry into force of an international agreement, a state that has 
signecl the agreement or expressed its consent to be bound is obliged to 
refrain from acts that would defeat the object and purpose of the agreement." 

Comment i of Restatement Third, article 312 provides: 

"[ulnder Subsection (3), a state that has signed an agreement is obligated to 
refrain from acts that would defeat the object and purpose of the agreement." 

16.5.2. Vienna Convention on the Law of Treaties rule on obligations when treaty is signed 
but not yet ratified. This rule is codified in article 18(a) of the Vienna Convention on the Law 
of Treaties, which provides: 

"A State is obliged to refrain from acts which would defeat the object and 
purpose of a treaty when . . . it has signed the treaty". 

16.5.3. The U.S. accepts provisions of the Vienna Convention on the Law of Treaties as 
customary international law. The United States has accepted the rules contained in the 
Vienna Convention on the Law of Treaties as customary international law and hence binding 
on the U.S. 

16.6. Treaties that codify customary international law or general principles of law. Treaties 
- particularly those in the areas of international human rights law, international humanitarian law, 
and international criminal law - often codify rules of customary international law or general 
principles of law. A state's ratification of a treaty evidences that state's consent to be bound by the 
provisions of the treaty, and triggers the obligation of that state to comply in good faith with the 
treatv terms. (Vi'enna Convention on the Law of Treaties. article 26). A state's consent to be 
bouid by a treaty that codifies customary international law nbrms or ge"eral principles of law does 
not affect the stabs's obligations to comply with the particular customary international law norm or 
the general principle of law in  question.‘^ state is obligated to comply with parallel norms in both 
treaty form and in customary international law and general principle of law form. A failure to 
comply with any such norm does not relieve the state of its obligation to comply with a 
corresponding norm. 

16.7. Parallel international norms that have separate existences as treaty norms, as 
customary international law norms, and as general principles of law. Parallel norms exist 
when a treaty includes among its terms rules that have risen to the level of customary international 
law or general principles of law. Treaties may either codify norms that already have risen to the 
level of customay international law or general principles of law, or the customary international law 
norms or general pri~iciples of law may rise to their respective levels after the treaty comes into 
force. In either ev'ent, the norms would have separate, parallel existences, and states party to the 
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treaty would have treaty obligations to comply with the norm as it appears in the treaty, and all 
states would have separate (yet overlapping) legal obligations to comply with the customary 
international law rlornl and the general principle of law. 

16.8. Examples of parallel norms. Examples of parallel norms are the rights contained in 
article 75 of the Protocol Additional I to the Geneva Conventions. The United States has full 
obligations to coniply with these norms not as treaty norms, but as customary international law 
norms. (This issue is discussed further infra.) 

16.9. International human rights law treaties signed and ratified by the U.S. (selected) 

16.9.1. International Covenant on Civil and Political Rights.3 The United States has signed 
and ratified the lnternational Covenant on Civil and Political Rights (ICCPR), and is therefore 
legally bound to comply with that treaty. 

16.9.2. United Naitions Charter. The United States has signed and ratified the United Nations 
Charter, and is therefore legally bound to comply with the terms of that treaty. Though the UN 
Charter is not ordinarily considered to be an international human rights law treaty, it contains 
language that calls for the promotion and protection of human rights. 

16.10. International humanitarian law treaties signed and ratified by the US (selected) 

16.10.1.Geneva Conventions of 1949. The United States has signed and ratified the following 
four international humanitarian law treaties, collectively known as the Geneva Conventions, 
and is thus legally bound to comply with all of the provisions of the Geneva Conventions. The 
four Geneva Conventions, the texts of which can be found in their entirety at 
w.icrc.oru.~blEnqlsiteenq0.nsflhtmllqenevaconventions, follow: 

16.10.1.1.The Geneva Convention for the Amelioration of the Condition of the Wounded and the 
Sick in Arrned Forces in the Field, opened for signature 12 August 1949, 75 UNTS 31 
(entered into force 21 October 1950); 

16.10.1.2.The Geneva Convention for the Amelioration of the Condition of the Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea, opened for signature 12 August 
1949, 75 UNTS 85 (entered into force 21 October 1950); 

16.10.1.3.The Geneva Convention Relative to the Treatment of Prisoners of War, opened for 
signature 12 August 1949, 75 UNTS 135 (entered into force 21 October 1950); and 

16.10.1.4.The Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 
opened for signature 12 August 1949, 75 UNTS 287 (entered into force 21 October 
1950). 

3 Opened for signature 16 December 1966, 999 UNTS 171 (entered into force 23 March 1976). Available at 
~http:liwww.unhchr.chlhtmllmen~3lbla~ccpr.htm>. 
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16.11. lnternational humanitarian law treaties signed but not ratified by the U.S. 

I6.ll.l.Optional IProtocols 18 11 to the Geneva Conventions. The United States has signed but 
not yet ratified the Protocol Additional I and Protocol Additional II to the Geneva 
Conventions of 1949, thus triggering the U.S. obligation not to defeat the object and 
purpose of these two treaties, as follows: 

16.11.1.1.Protocol Additional I to the Geneva Conventions of 12 August 1949, and Relating to 
the Prcltection of Victims of lnternational Armed  conflict^;^ and 

16.11.1.2.Protocol Additional II to the Geneva Conventions of 12 August 1949, and Relating to 
the Prcltection of Victims of Non-International Armed Conflicts 5 

F. Customary international law 

17. Customary international law: The second of three traditional sources of international law 

17.1. International law source # 2: Customary international law is the second of three 
traditional source:; of international law. The other two traditional sources of international law are 
treaties and general principles of law. 

17.2. Customary international law defined. Customary international law is an unwritten source 
of international l a j ~  that is based on implicit consent to be bound, differentiating it from treaty law, 
which binds states based on express consent to be bound. Two elements must be present for a 
principle or rule of customary international law to exist: (i) state practice as proof of custom; and 
(ii) opinio juris velne~:essitatis (opinio juris). A norm of customary international law is binding on all 
states, irrespective of whether the state in question has expressly consented to be bound, and 
irrespective of whether the state in question is or is not bound by a treaty that might happen to 
codify that particular rule of customary international law. 

17.3. State practice prong. Satisfaction of the state practice requirement calls for a threshold 
showing of, at minimum: (a) the duration of the practice; (b) the uniformity and consistency of the 
practice; (c) the generality and empirical extent of the practice; and (d) the conformity of state 
practice to internatior~al standards." 

17.4. Opinio juris prong. Opinio juris is a psychological element that requires an examination of 
a state's motives in engaging in a particular act or practice (which is a subjective feeling of a state 

'Opened for signature 8 June '1977, 1125 UNTS 3 (entered into force 7 December 1978) (Additional Protocol I) Available at 
<http:iiwww.icrc.orgNVeb/Eng/si teeng0,nsfihtmligenevaconventions~. 

5Opened for signature 8 June 1377 1125 UNTS 609 (entered into force 7 December 1978) (Additional Protocol II) Available at 
~http:/iwww.icrc.orglWebiEng/siteeng0.nsfihtmllgenevaconventions~. 

6 For proof of these elements, courts will look to various sources, including international, regional, and bilateral treaties; 
international tribunal decisions; and the internal law of relevant states. 
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that it is obligated to act in such a way because of a legal duty to do so).7 For the opinio juris 
requirement to be satisfied, a showing must be made that states engage in the practice out of a 
sense of legal obligation, and not because engaging in the practice is convenient or coincidental0 

17.5. Creation of customary international law norm. Once the practice of states fulfils the 
state practice and opinio juris prongs, the norm in question is deemed to be a legally binding 
custom, or a customary international law norm. 

17.6. Parallel existence of norms as both treatylinternational instrument norms and 
customary interlnational law norms. For example, the norms contained in the Universal 
~eclaration of Hu,aan Rights have risen to the level of customary international law, and therefore 
bind all nations, because state ~ractice and o~in io  iuris have been met. Likewise, norms contained 
in the Vienna donver~tion on the Law of ~reai ies h'ave risen to the level of customary international 
law, and are binding on the United States in its treaty relations. Similarly, norms contained in 
article 75 of Protocol Additional to the Geneva Conventions of 12 August 1949 Relating to the 
Protection of Victims of International Armed Conflicts (Additional Protocol I), which establishes 
standards for a fair trial, also have risen to the level of customary international law. 

17.7. Restatement Third on customary international law. As the Restatement Third provides, 
in paragraphs a -- f of article 702, customary international human rights law prohibits the most 
globally deplored human rights violations, such as genocide, slavery or slave trade, the murder or 
causing the disappearance of individuals, torture or other cruel, inhuman or degrading treatment 
or punishment, prolonged arbitrary detention, systematic racial discrimination, and a consistent 
pattern of gross violations of internationally recognized human rights. "The list is not necessarily 
complete, and is riot closed: human rights not listed in this section may have achieved the status 
of customary [international] law, and some rights might achieve that status in the future." Id  at 
comment a. 

17.8. Jus cogelis as a type of customary international law. A jus cogens norm is essentially 
a type of customary international law norm that has a higher status in that no derogations are 
permitted from a jus cogens norm. A jus cogens norm - or a peremptory norm of international law 
- is defined by § 102 of the Restatement Third of the Foreign Relations Law as a norm that is 
accepted and recogrlized by a 'large majority' of States, even if over dissent by 'a very small 
number of States'. Thus, it represents a bare minimum of acceptable state behavior that the 
international comrnunity expects of states. 

7 For relevant international jurisprudence on the elements of customaly international law, see the following decisions of the 
International Court of Justice: North Sea Continental Shelf (Federal Republic of Germany v Denmark; Federal Republic of 
Germany v The Netherlands) [I9691 ICJ Rep 3; Military and Paramif~tary Activities in and against Nicaragua (Nicaragua v United 
States ofAmerica) (Merits) [198tj] ICJ Rep 14. 

8 The following elements must be satisfied for the opinio juris element to be met' (a) the rules protecting the right must be legal in 
nature (legality); (b) the right must relate to international and not domestic law; and (c) states must be aware of the articulated 
right. 
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17.9. The Inter-American Commission on Human Rights explained that jus cogens norms 

"derive their status from fundamental values held by the international 
community, as violations of such peremptory norms are considered to shock 
the cc~nscience of humankind and therefore bind the international community 
as a vvhole, irrespective of protest, recognition or acquiescence". (Report No. 
62102, Case No. 12.285, Domingues v United States 7 49 [2002]). 

For this proposition, Domingues cited Barcelona Traction Case (Second Phase), ICJ 
Reports (1970) 3 at 32, sep. op. Judge Ammoun (indicating that obligations of jus cogens 
"derive, for exam~ple, in contemporary international law, from the outlawing of acts of 
aggression, and of genocide, as also from the principles and rules concerning the basic 
rights of the hum'an person, including protection from slavery and racial discrimination.") 
and East Timor Case, ICJ Reports (1995) 90 at 102). 

17.10. Jus cogens examples. An example of a jus cogens norm is the prohibition on torture or 
other cruel, inhuman or degrading treatment of punishment. This prohibition may not be derogated 
from by any natic~n at any time under any circumstances. (See Restatement Third, section 702, 
Reporters' Notes 11.) The status of torture or other cruel, inhuman or degrading treatment or 
punishment as a jus cogens norm was confirmed by the Inter-American Commission on Human 
Rights in Domingves v United States. (Report No. 62102, Case No. 12.285, Domingues v United 
States 7 49 [200:2].) Other examples of jus cogens norms, as listed in the Restatement Third, 
include genocide, slavery or slave trade, the murder or causing the disappearance of individuals, 
prolonged arbitrary detention, and systematic racial discrimination. 

G. General principles of law 

18. General principles o f  law as the third of three traditional sources of international law. 

18.1. International law source # 3: General principles of law are the third of three traditional 
sources of interns~tior~al law. The other two traditional sources of international law are treaties and 
customary international. 

18.2. General p~rinciples of law defined. General Principles of law are identified in article 38 
(l)(c) of the ICJ Statute and article (l)(c) of the Restatement Third. General principles of law are 
essentially non-treaty, non-customary, and non-consensual sources of international law. If 
conventional and cu~jtomary international law fail to provide an appropriate rule or principle of 
international law, general principles of law derived from national laws can be used to fill in 
lacunae. The rationale is that if a common principle exists within the domestic laws of nations, 
such a principle ought to be attributable to international law to fill in the gap. General principles of 
law are rooted in national law, and determined by conducting a comparative analysis. However, 
some general principles are rooted in "unperfected" international law sources, including treaties 
and customary international law. An unperfected source of international law would include one that 
never entered inio force, and an unperfected custom might be one in which the opinio juris 
element is satisfied but the state practice element is not. See M. Cherif Bassiouni, A Functional 
Approach to "General Principles of lnternational Law", 11 Michigan Journal of lnternational Law. 
768, 768-769 (1990)). 
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18.3. When general principles of law will serve as the relevant rule in the context of 
international law. Most of the international law rules relevant to the case of United States v. 
David Hicks and relevant to the military commissions in general will be rules that derive from treaty 
law or customary international law in the three areas of international human rights law, 
international humani1:arian law, and international criminal law. General principles of law will be 
relevant and binding if the particular norm in question cannot be found in a binding treaty, has not 
yet risen to the level of customary international law, but has risen to a general principle of law. 
Tribunals would typically ask whether a norm is a general principle of law after it is determined that 
treaty or customary international law requirements have not been satisfied. 

18.4. General principles of law related to a fair trial. The United States is bound to comply 
with comprehensive treaty law and customary international law that require fair trials. For any 
particular international human rights law fair trial norm in question, if the military commission finds 
that treaty law or customary international law do not offer a binding rule, the rule can also be found 
as a general prir~ciple of law, and hence binding on all nations, including the United States. 
Virtually all of the international human rights law, international humanitarian law, and international 
criminal law rights to be afforded to David M. Hicks are general principles of law, and hence bind 
the United States which is required to afford those rights to Mr. Hicks. Among the rights that would 
constitute general principles of law are the right to be free from arbitrary detention, the right to be 
presumed innocent, the right to security of the person, the right to a fair trial, the right to 
assistance of cou~rlsel, the right to a speedy trial, the right to an appeal, the right to be protected 
from double jeopardy, the right to protection against ex post facto laws, and a right to general 
fairness in criminal proceedings. See, e.g., M. Cherif Bassiouni, Human Rights in the Context of 
Criminal Justice: Identifying lnternational Procedural Protections and Equivalent Protections in 
National Constitution:;, 3 Duke Journal of Comparative and International Law 235 (1993). 

18.5. General principles of law not directly related to a fair trial. Aside from those directly 
related to fair trials, general principles of law exist in other areas of international law. 

H. The relationship between international law and U.S. law: The incorporation of treaties, 
customary international law and general principles of law into U.S. law 

19. Applying U.S. law cor~sistently with treaties, customary international law, and general principles 
of law. 

19.1. It is well-established in U.S. law that domestic U.S. law should be interpreted such that 
violations of a U.S. international obligation is avoided, including when the international obligation 
arises under a treaty, under customary international law, or under a general principle of law. See, 
e.g., Restatement Third, §§ 114-115. This rule, which is known as the "Charming Betsy Rule", has 
long been applied by U.S. courts since it was articulated in 1804. See Murray v. The Schooner 
Charming Betty, 6 U.S. 64, 118 (1804) ("[Aln act of Congress ought never to be construed to 
violate the law of nations if any other possible construction remains, and consequently can never 
be construed to violate neutral rights, or to affect neutral commerce, further than is warranted by 
the law of nations as understood in this country".) 
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19.2. The U.S. Supreme Court has considered that international law reflects "values that we 
share with a wid8.r icivilization". Lawrence v. Texas, 539 U.S. 558, 576 (2003); see Atkins v. 
Virginia, 536 U.S. 304, 317 n. 21 (2002) ("within the world community, imposition of the death 
penalty for crimes committed by mentally retarded offenders is overwheimingly disapproved"). The 
United States has expressed a desire keenly to comply with its obligations under international law. 

20. Treaty law in U.S. law 

20.1. Treaties als supreme law of the land. Treaties are "the supreme law of the land". The 
U.S. Constitution provides: 

"[A]II Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every state 
shall be bound thereby". (US. Constitution, article VI, cl. 2) 

20.2. Suing uncler a treaty of the United States. 

20.2.1. Not all treaties of the United States are such that a person may successfully institute a 
cause of action in a U.S. court alleging breach of the treaty in question. A cause of action 
may be instituted if the treaty is self-executing. Atreaty that does not permit a cause of action 
affirmatively lo be brought in a U.S. court may be a non-self-executing treaty. 

20.3. lnternatio~nal human rights law treaties as non-self-executing 

20.3.1. The Senate Foreign Relations Committee recommended that the United States, upon 
ratifying the ICC;PR, attach a "declaration" to the treaty that provides that provisions of the 
treatv are non-self-executina. A declaration is merelv a statement addressed to other ~arties 
to thb treaty as to the impaG that the treaty may haie domestically within the declaring state. 
A treaty declaration does not seek unilaterally to modify the terms of the treaty, as does a 
"reservation". A treaty declaration recommended by the Senate is not directed to the courts of 
the U.S. or tc the Executive, as is a treaty "understanding". 

20.3.2. A non-self-executing treaty provision is one for which an individual in the U.S. cannot rely 
when seekin!g to bring a claim in a U.S. court. However, the non-self-executing nature of a 
treaty may not prohibit a person from invoking a human rights treaty defensively in a U.S. 
court. 

20.3.3. 'The US., in accepting its obligations under the ICCPR, noted that: 

"The rights guaranteed by the Covenant are similar to those guaranteed by the 
U.S. Constitution and the Bill of Rights. 

"The overwhelming majority of the provisions of the Covenant are compatible 
with existing U.S. domestic law." 
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"In general, the substantive provisions of the Covenant are consistent with the 
letter and spirit of the United States Constitution and laws, both state and 
federal. Consequently, the United States can accept the majority of the 
Covenant's obligations and undertakings without qualification." (S. Exec. Rep. 
No. 102-23, at 2-10 (1992), reprintedin 31 I.L.M. 645,649-53). 

20.3.4. The Restatement Third echoes: 

"The International Covenant on Civil and Political Rights requires state parties 
to the Covenant to respect and ensure rights generally similar to those 
protected by the United states Constitution. some provisions in the Covenant 
parallel express constitutional provisions". (§ 701, Reporters' Notes at note 8). 

21. Customary international law as part of U.S. law 

21.1. Customary international law has long been held to be a part of the law of the United 
States. The U.S. Supreme Court has ruled: 

"International law, is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdictions, as often as 
questions of right depending upon it are duly presented for their 
determination." (The Paquete Habana, 175 U.S. 677,700 (1900)) 

21.2. The Restatement Third provides: 

"[llnternational law and international agreements are the law of the United 
States." Restatement Third, § 11 l(1). 

22. Territorial scope of trleaty application - Treaties bind throughout territory. 

22.1. Vienna Convention on the Law of Treaties - territorial scope of treaties. The Vienna 
Convention on the Law of Treaties provides: 

"A treaty is binding upon each party in respect of its entire territory." (Vienna 
Convention, Art. 29). 

22.2. Territorial reach of the International Covenant on Civil and Political Rights. The ICCPR 
provides that: 

"Each State Party to the present Covenant undertakes to respect and to 
ensure to all individuals within its territory and subject to its jurisdiction the 
rights recognized in the present Covenant, without distinction of any kind, such 
as race, colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status". (ICCPR, art 2(1). 
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22.3. International Court of Justice opinion on territorial reach of the ICCPR. The 
International Couri of Justice recently concluded that a state must comply with the ICCPR even 
when that state acts outside of that state's own territory. In Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory, the Court stated that the ICCPR "is 
applicable in respect of acts done by a State in the exercise of its jurisdiction outside its own 
territory'. The ICJ foc:used on the object and purpose of the ICCPR, and on the Human Rights 
Committee findings that the ICCPR applies where a State exercises its jurisdiction on foreign 
terr i t~ry.~ Furthernior~?, the Court found that the ICCPR's travaux preparatoires (essentially the 
"legislative history" of the treaty) confirmed the Human Rights Committee's interpretation. The 
Court rejected lsrz~el's argument that the ICCPR did not apply "beyond its own territory, notably in 
the West Bank and Gaza", and ruled that the ICCPR applies in the Occupied Palestinian Territory. 

22.4. The Unite~d States is obligated to comply with the ICCPR when the United States 
exercises jurisdiction outside its own territory (e.g., in Guantanamo Bay, Cuba). The United 
States is legally ol~ligated to comply with the ICCPR when the United States acts both within and 
outside of the territory of the United States. The United States is legally obligated to comply with 
all provisions of the ICCPR, at all times and in all respects, as regards all of its actions involving 
David M. Hicks and .the prosecution of Mr. Hicks in the military commissions, including actions 
taken by the United States and those under United States control vis-a-vis Mr. Hicks before, 
during, and after MI.. Hicks' prosecution in the military commissions. The United States is 
exercising jurisdici:ion in Guantanamo Bay, Cuba. See Rasul v. Bush; a1 Odah v. Bush, 124 U.S. 
S. Ct. 2686 (2004) ((J.S. exercising "'plenary and exclusive jurisdiction" or "exclusive jurisdiction 
and control" in Guantanamo; 28 U.S.C. 92241 confers on the District Court jurisdiction to hear 
detainees' habeas corpus challenges to the legality of their detention at the Guantanamo Bay 
Naval Base.) Furthertnore, the United States may have taken action vis-a-vis Mr. Hicks in places 
other than Cuba whe1.e jurisdiction was exercised. 

23. International law versus domestic U.S. law 

23.1. Domestic law cannot be invoked as a defense for breaching international law. A 
basic rule of international law is that a state may not invoke its domestic law as a defense for or as 
justification for breaching that state's international obligations. The Vienna Convention on the Law 
of Treaties provides, in article 27: 

"A party niay not invoke the provisions of its internal law as justification for its 
failure to perform a treaty." 

This is so in part because domestic law (in the U.S. and elsewhere) must be construed in a 
manner consistent with international law. And, in essence international law trumps domestic law. 

23.2. Executive Orders do not excuse international obligations. Thus, neither the 
government nor the military commissions may justify a breach of a treaty, of customary 
international law norrn, or of a general principle of law on the ground that the United States has 

9 See Case No. 52179, Lopez B ~ r g c ~ s  v. Uruguay, Case No. 56179, Lilian Celiberti de Casariego v. Uruguay, Case No. 106181, 
Montero v. Uruguay. 

R e v i e w  Exhibit 
Page 21 of 53 

b /  - 
Page Of 

Page 245 of 346



issued an Executive Order that may conflict with the international law norm. International law 
remains the law of the land. 

I, International instruments that are not traditional sources of international law 

24. Resolutions, declarations, standards, and principles as non-treaty international instruments. 

24.1. Promulgatior~ of international instruments. Inter-governmental organizations such as 
the United Nations promulgate various types of international instruments that reflect agreement 
amonq states on international law issues. includina in the area of international humanitarian law. 
international human rights law, and international ciminal law and procedure. If such international 
instruments take the form of treaties, then the instruments bind parties who consent to be bound 
thereto. Treaties are known as "hard law", and fully bind all states that are party to the particular 
treaties. If an international instrument does not take treaty form, generally it would not have the 
same binding force as a treaty, and would be considered "sofl law", which would have moral 
authority that is persuasive, but not have legally binding authority. 

24.2. Soft law. ISofl, law instruments might incorporate some customary international law norms, 
in which case states would be bound by the principles contained in the instruments not because 
the instruments bind (because they are soft'law, 'and do not bind), but because the principles 
themselves have the force of binding law as customary international law. In these cases, the 
principle in questior~ essentially has two existences: (a) as a binding norm of customary 
international law; and (b) as a norm that happens to be codified in a sofl law international 
instrument. 

24.3. Principles in soft law documents may rise to customary law status or may constitute 
general principles of law. Many if not most of the principles contained in these instruments are 
binding on states, including the United States, because those principles have risen either to the 
level of customary international law or those principles have risen to the level of general principles 
of law. Furthermore, these instruments are relevant as persuasive, moral authority though they 
may not be binding. Sofl law instruments may interpret or elaborate upon existing treaties or rules 
of customary international law or general principles of law, or develop new standards, particularly 
in emerging international law areas. 

24.4. Soft law ;as political and moral authority. Though these instruments are not legally 
binding in and of ihernselves, they have political and moral authority that guide individuals, courts 
and tribunals, ant1 governments on the applicable rules of international human rights law. See, 
e.g., Jeffrey Addicott & Andrew Warner, Promoting the Rule of Law and Human Rights, Military 
Review, August '1994, at n. 6 ("Although the Helsinki Accords are not legally binding, they 
imparted political and moral authority that became a rallying cry for individuals".) 

24.5. Examples o t  soft law instruments, some of which codify or otherwise contain 
customary interr~ational law norms or general principles of law. As mentioned above, some 
soft law international instruments codify or othelwise contain customary international law norms or 
general principles of law. Customary international law norms and the general principles of law 
contained in sofl law instruments operate parallel to the soft law instruments, and bind states even 
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if those states have not subscribed to the soft law instruments themselves. These soft law 
instruments may be nn the area of international human rights law, international humanitarian law, 
or international crmir~al law. Following are examples of soft law international instruments, some of 
which codify or otlien~ise contain customary international law norms or general principles of law: 

24.5.1. Standard Minimum Rules for the Treatment of Prisoners, U.N. Doc. A/CONFI611, 
annex 1, E.S.C. Res. 6636, 24 U.N. ESCOR Supp. No. 1, at 11, U.N. Doc. El3048 
(1957), amended by E.S.C. Res. 2076, 62 U.N. ESCOR Supp. No. 1 at 35, U.N. Doc. 
El5988 (197;') 

24.5.2. The Code of Conduct for Law Enforcement Officials (1978) (G.A. res. 341169, annex 
34 U.N.GAOR Supp. (No. 46) at 186, U.N. Doc. A134146 (1979); 

24.5.3. The Princiole:; of Medical Ethics Relevant to the Role of Health Personnel, Particularly 
Physicians, in the Protection of Prisoners and Detainees against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (1 982). 

24.5.4. Basic Principies on the Role of Lawyers, Eighth U.N. Congress on the Prevention of 
Crime and tile Treatment of Offenders, Havana, 27 Aug. to 7 Sept. 1990, U.N. Doc. 
A/CONF.144/281Rev.l at 118 (1990); 

24.5.5. Guidelines on the Role of Prosecutors, Eighth U.N. Congress on the Prevention of 
Crime and tlie Treatment of Offenders, Havana, 27 Aug. to 7 Sept. 1990, U.N. Doc. 
A/CONF.1441281Rev.l at 189 (1990); 

24.5.6. Body of Princ:iples for the Protection of All Persons under Any Form of Detention or 
Imprisonment, G.A. Res. 431173, annex, 43 U.N. GAOR 43d Sess., Supp. No. 49, at 298, 
U.N. DOC. A43149 (1988) 

24.5.7. Basic Principles on the Independence of the Judiciary, Seventh U.N. Congress on the 
Prevention of Crime and the Treatment of Offenders, Milan, 26 Aug. to 6 Sept. 1985, 
U.N. Doc. A/ CClNF.1211221Rev.l at 59 (1985) 

J. lnternational human rights law 

25. lnternational human rights law - defined 

25.1. Definition. International human rights law, which is based in treaty, customary 
international law, and general principles of law, is the branch of public international law that 
defines norms in place to protect individuals and groups from breaches of basic dignity, respect, 
and humanity. These protections are afforded to all persons without regard for the identity of the 
victims or the abuse perpetrators, and irrespective of where in the world the victim or perpetrator 
might be locateal. International human rights law obligates individuals, groups and states to 
respect the physical and mental integrity of all persons. lnternational human rights law must be 
abided by at all times in all places by all individuals, groups and states. lnternational human rights 
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law is fully in force during times of peace and during times of war. The existence of armed conflict 
is not a defense tc~ breach of international human rights law. 

25.2. Birth o f  international human rights law. Modern day international human rights law was 
born in the era immediately following World War II, when pre-existing human rights norms were 
incorporated into positive international instruments and heralded as inviolable by the international 
community of nations. The United Nations Charter proclaims that a principal purpose of the UN is 
the promotion and protection of human rights, in response to the gross human rights violations 
that had occurred leading up to and during the War.10 Shortly thereafter, in 1948, the Universal 
Declaration of Human Rights" (UDHR) was promulgated by the United Nations as the first major 
positive law international instrument that enumerated human rights belonging to all human beings, 
irrespective of the identities of the persons, their nationality or location, and irrespective of the 
identity of the alleged abuse perpetrators. The UDHR delineated a common standard of human 
rights and fundamental freedoms for all. Because the UDHR was issued as a "declaration" and not 
as a "treaty", and hence was not binding as an international instrument, the United Nations 
codified UDHR rights into two principle treaties, the one most relevant to the right to a fair trial 
being the lnternational Covenant on Civil and Political Rights (1966).'2 The UN Charter, the 
UDHR, and the ICCPR are international instruments that affirm the principle that everyone is 
entitled to the enjclyment of human rights protections, whether in time of peace or war.l3 

26. lnternational Human rights law and United States law: The Restatement Third. 

26.1. The Restatement Third on The Foreign Relations Law of the United States, article 701 
provides that human rights protections flow from treaties, customary international law, and general 
principles of law, as follows: 

"A state is obligated to respect the human rights of persons subject to its 
jurisdiction 

(a) that it has undertaken to respect by international agreement; 

(b) that states generally are bound to respect as a matter of customary 
international law (§ 702); and 

(c) that it is required to respect under general principles of law common to the 
major egel systems of the world." 

10 See UN Charter, Preamble (1045). 

" GA Res 217A (Ill), UN GAOR, 3Id sess, 183r0 plen mtg, UN Doc AIRESR17A (111) (1948). Available at 
<http:l/ww.unhchr.chludhrllangleng.htm~. 

12 The other principle treaty enshrilling UDHR rights is the International Covenant on Economic, Social and Cultural Rights 
(1966), opened for signature 16 December 1966. 999 UNTS 171 (entered into force 3 Janualy 1976). Available at 
~http:l/www.unhchr.chlhtmllmenu3lbla~cescr.htm~. The U.S. has signed but not yet ratified the Economic Covenant. The UDHR, 
the ICCPR (and its Protocols), and the Economic Covenant are commonly referred to as the lnternational Bill of Human Rights. 

13 See, 'Fact Sheet No 13, lnternational Humanitarian Law and Human Rights' (1991), available at 
~http://www.unhchr.chlhtml/menu6/2ifsl3.hlm~. 
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27. Prolonged arbitrary detention, as treaty norm and customary international law norm, bind 
the United States - Writing of Professor Addicott. Associate Professor of Law Jeffrey Addicott 
explains that the treaty norms and customary international law norms that prohibit "prolonged 
arbitrary detention" are "binding on all nation-states", including the United States of America. 
Professor Addicott writes as follows: 

"The tern1 'human rights' is commonly meant to include so-called first and 
second-generation human rights. Through treaty and customary international 
law, f~rst generation human rights are binding on all nation-states. See 
Restalement (Third) of the Foreign Relations Law of the United States 702 
(1987). The Customary International Law of Human Rights lists these first 
generation human rights as: (1) genocide, (2) slavery or slave trade, (3) the 
murder, or causing the disappearance of, individuals, (4) torture or other cruel, 
inhumane or degrading treatment or punishment, (5) prolonged arbitrary 
detention, (6) systematic racial discrimination, and (7) a consistent pattern of 
comm~tting gross violations of internationally recognized human rights." 
(Jeffrey Addicott, Legal And Policy lmplications For A New Era: The War On 
Terror, 4 The Scholar: St. Mary's Law Review On Minority Issues 209 (2002), 
note 14). 

28. Right to a fair and p~ublic trial are legally binding on the United States - Writing of Professor 
Addicott. Associate Professor of Law Jeffrey Addicott also explains that the right to a "fair and public 
trial" is in a category of rights that "are legally binding only on those nation-states that have obligated 
themselves through treaty," and within the rights that "are the functional equivalents of democratic 
values found in the U.S. C:onstitution." (Jeffrey Addicott, Legal And Policy lmplications ForA New Era: 
The War On Terror, 4 The Scholar: St. Mary's Law Review On Minority lssues 209 (2002), note 14. 
(citing Frank Newman G% David Weissbrodt, INTERNATIONAL HUMAN RIGHTS (1991)). 

Professor Addicott writes: 

Second generation human rights are legally binding only on those nation- 
states that have obligated themselves through treaty. Second generation 
human rights speak to political and civil freedoms such as the freedom of 
religio~i, peaceful assembly, privacy, association, fair and public trial, open 
participation in government, movement, etc. Second generation human rights 
are the functional equivalents of democratic values found in the U.S. 
Constitution. See generally Frank Newman & David Weissbrodt, International 
Humall Rights (1991). Jeffrey Addicott, Legal And Policy lmplications For A 
New Era. The War On Terror, 4 The Scholar: St. Mary's Law Review On 
Minority lssues 209 (2002), note 14. (citing Frank Newman & David 
Weissbrodt, INTERNATIONAL HUMAN RIGHTS (1991)) 

29. United States prorno1:es protection of human rights, including the prohibition against prolonged 
arbitrary detention -Writing of Professor Addicott. Associate Professor of Law Addicott has further 
contended that, as regard!: the promotion of human rights: 

Page 25 of 53 
R e v i e w  Exhibit 6 /  
Page Of Page 249 of 346



"[The .Army JAG Corps] concern exceeds the minimally accepted standards 
for hurnarl rights established by customary international law. lnternational law 
prohibits genocide,slavery, murder or disappearance, torture or other cruel, 
inhuman, or degrading treatment or punishment, prolonged arbitrary detention, 
systenlatic racial discrimination or anv activitv which demonstrates a 
cbnsistent pattern of gross violation of inteinationaliy recognized human rights. 
The United States has traditionally promoted by treaty, declaration and action 
the fullest possible range of meaningful human rights. These rights include 
freedom of religion, freedom of association, freedoms of speech and all of 
those prir~ciples indicative of a truly democratic society." (Jeffrey Addicott & 
and re!^ Warner, Promoting the Rule of Law and Human Rights, Military 
Review, August 1994, at 38). 

30. U.S. Executive Order re-affirming compliance with international human rights law in U.S. Law - 
Binding nature of ints!rnational human rights law treaties in the U.S. 

30.1. U.S. Executiwe Order requiring Executive Branch (including the Military Branches), 
to comply with the ICCPR. In 1998, the U.S. President issued Executive Order 13,107 which 
directs all persons in the Executive Branch to comply with the lnternational Covenant on Civil and 
Political Rights, the Convention against Torture, and the lnternational Convention on the 
Elimination of All I'or~ns of Racial Discrimination. The Executive Order provides (at 68,991) that it 
shall apply to "other relevant treaties concerned with protection and promotion of human rights to 
which the United States is now or may become a party in the future." 

Furthermore, lthe Executive Order provides: 

"By the authority vested in me as President by the Constitution and the laws of 
the Unitecl States of America, and bearing in mind the obligations of the United 
States pursuant to the lnternational Covenant on Civil and Political Rights 
(ICCPIX), the Convention Against Torture and Other Cruel, Inhuman or 
Degradin~l Treatment or Punishment (CAT), the Convention on the Elimination 
of All Forms of Racial Discrimination (CERD), and other relevant treaties 
concerned with the protection and promotion of human rights to which the 
United States is now or may become a party in the future, it is hereby ordered 
as follows: 

"Section 1. Implementation of Human Rights Obligations. 

(a) It shall be the policy and practice of the Government of the United 
States, being committed to the protection and promotion of human rights 
and f~~ndamental freedoms, fully to respect and implement its obligations 
under the international human rights treaties to which it is a party, including 
the ICCPII, the CAT, and the CERD. 

"(b) It shall also be the policy and practice of the Government of the United 
States to promote respect for international human rights, both in our 
relationships with all other countries and by working with and strengthening 
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the various international mechanisms for the promotion of human rights, 
including, inter alia, those of the United Nations, the International Labor 
Organizalion, and the Organization of American States. 

"Section 2. Responsibility of Executive Departments and Agencies. (a) All 
executive departments and agencies (as defined in 5 U.S.C. 101-105, 
including boards and commissions, and hereinafter referred to collectively as 
"agency" or "agencies") shall maintain a current awareness of United States 
international human rights obligations that are relevant to their functions and 
shall perform such functions so as to respect and implement those obligations 
fully .... ." 

30.2. Executive Order requiring ICCPR compliance applies t o  the Department of Defense, 
to "the military dlepartments", and to all commissions, including the military commissions. 
Executive Order 13,107 applies to all civilian and military employees of the United States included 
in §§ 101 - 105 of Title 5 of the U.S. Code. Section 102 of 5 U.S.C. defines "the military 
department" as the Department of the Army, the Department of the Navy, and the Department of 
the Air Force. (5 U.S.C. 9 102). Pursuant to 5 U.S.C. 3 101, the Executive Departments of the 
United States include the Department of Defense. Thus, each person involved with the military 
commissions who is working on behalf of the Department of Defense, the Department of the Army, 
the Department of the Navy, the Department of the Air Force, or any other governmental agency 
(including the Department of Justice, the Department of State, etc) is bound to comply fully with 
the International Covenant on Civil and Political Rights, and with all other international human 
rights law treaties to \~h ich the United States is a party. 

31. U.S. condemnation of use of military commissions, prolonged arbitrary detention & denial of a 
fair trial in many overseas countries. 'The United States government has condemned practices in 
many other countries where prolonged arbitrary detention exists. Records of this condemnation appear, 
for example, in Human Rights Reports that are submitted by the Department of State to Congress each 
year as part of the process in which the U.S. determines whether to grant military, economic or other 
assistance to foreign countries, the idea being that the U.S. will not (or should not) grant aid to 
countries that reach certain levels of breach of internationally recognized human rights. 

31.1. U.S. condemnation of military commissions and other abuses in Sudan (2003). The 
United States condemned military tribunals in the Sudan for various reasons, including that: 

"'The authorities did not ensure due process in . . . military courts. 

Militar:! trials, which sometimes were secret and brief, did not provide 
procedural safeguards." (Department of State, Human Rights Reports 2003, 
Report on Sudan)" (http://w.state.gov/gldrllrlslhrrpt~2003/27753.htm) 
(visited 2!j October 2004) 
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31.2. U.S. conclemnation of military commissions and other abuses Abuses in Cuba 
(2003). In the 2003 Cuba Human Rights Report, in a section entitled "Denial of Fair Public Trial", 
the United States condemned military tribunals in Cuba for various reasons, including that: 

"The law and trial practices did not meet international standards for fair public 
trials." 

Further, in a section entitled "Arbitrary Arrest, Detention, or Exile," the 2003 Cuba Human 
Rights Report 

The authorities routinely engaged in arbitrary arrest and detention . . . 
subjecting [detainees] to interrogations, threats, and degrading treatment and 
unsanitary conditions for hours or days at a time. Police frequently lacked 
warrants   hen carrying out arrests or issued warrants themselves at the time 
of arrest .... Detainees oflen were not informed of the charges against them." 
(h~~:l~w.state.uovlqldrllrlslhrrpff2003I27893.htm) 

31.3. U.S. condemnation of military commissions and other abuses in Cuba (2002, 2001, 
2000, 1999). In a series of recent U.S. Human Rights Reports for Cuba, in a section entitled 
"Denial of Fair Pulblic Trial", the United States has routinely condemned military tribunals in Cuba 
for various reasons, including on the grounds that "[tlhe law and trial practices did not meet 
international stanclarcls for fair public trials." For example, see the following references from the 
2002,2001,2000 ancl1999 State Department Human Rights Reports for Cuba: 

o United States Department of State Human Rights Report for 2002 (In Cuba, "The 
law and trial practices did not meet international standards for fair public trials.) 
(http:llw1.sti~te.gov/g/drllrlslhrrptl2002118327.htm) 

o United States Department of State Human Rights Report for 2001 (In Cuba, "The 
law and trial (practices do not meet international standards for fair public trials.") 
(http:ll~1.stiate.govlgldrllrlslhrrptl2001lwha18333.htm) 

o United States Department of State Human Rights Report for 2000 (In Cuba, "The 
law and trial practices do not meet international standards for fair public trials.") 
(http:l/w1.stiate.gov@ldrllrlslhrrptl2OOOlwhal75l .htrn) 

o United States Department of State Human Rights Report for 1999 (In Cuba, "The 
law and trial practices do not meet international standards for fair public trials.") 
(http:llw1.state.govlgldrllrlslhrrptll9991382.htm) 

31.4. U.S. condemnation of military commissions and other abuses in Peru (1999). The 
United States condenined military tribunals in Peru for various reasons, including that: 

"Proceedings in these military courts--and those for terrorism in civilian courts- 
-do nclt meet internationally accepted standards of openness, fairness, and 
due process. Military courts hold treason trials in secret, although such 
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secreciy is not legally required. Defense attorneys in treason trials are not 
permitted adequate access to the files containing the State's evidence against 
their clients, nor are they allowed to question police or military witnesses either 
before or during the trial. Some military judges have sentenced defendants 
without even having notified their lawyers that the trials had begun". 
Department of State, Human Rights Reports 1999, Report on Peru) 
http:llcvw.state.govlgldrllrlslhrrptll999/398.htm) (visited 25 October 2004) 

31.5. U.S. condlemnation of military commissions and other abuses in Peru (2003). The 
United States condernned military tribunals in Peru for various reasons, including that: 

"In Julie 1999, the Inter-American Court of Human Rights ruled against the 
Government in the case of four Chileans convicted of treason by a military 
tribunal and sentenced to life in prison. The Court found that the military had 
denied the defendants due process rights and ruled that a civilian court should 
have had jurisdiction. In May 2001, the Supreme Council of the Military Court 
invalidated an earlier military court decision against providing new trials and 
ordered new, civilian trials for the four Chileans". (Department of State, Human 
Rights Reports 2003, Report on Peru) 
http:ll~w.state.govlgldrllrlslhrrptl2OO3l279l6.htm) (visited 25 October 2004) 

31.6. U.S. condemnation of military commissions and other abuses in Nigeria (1999). The 
United States condernned military tribunals in Nigeria for various reasons, including that: 

"The clecisions of the tribunals were exempt from judicial review." (Department 
of State, Human Rights Reports 1999, Report on Nigeria) 
(http:liwww.state.govlgldrllrlslhrrptll9991265.htm) (visited 25 October 2004) 

Further: 

"In May the Government repealed the State Security (Detention of Persons) 
Decre~ of 1984 (Decree 2), which had allowed prolonged arbitrary detention 
witho~~t charge; however, police and security forces continued to use arbitrary 
arrest and detention, and prolonged pretrial detention remains a problem." 
(http:/,'www.state.govlgldrllrlslhrrptll9991265.htm) (Department of State, 
Human Rights Reports 1999, Report on Nigeria)(visited 25 October 2004) 

31.7. U.S. condemnation of military commissions and other abuses in Burundi (2003). The 
United States condernned military tribunals in Burundi for various reasons, including that: 

"Arbitrary arrest and detention, and lengthy pretrial detention were problems, 
and tt~ere were reports of incommunicado detention. The court system did not 
ensure due process or provide citizens with fair trials." 
(http:l,'www.state.govlgldrllrlslhrrpff2003127715.htm) (Department of State, 
Human Rights Reports 2003, Report on Burundi)(visited 25 October 2004) 
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31.8. U.S. cond~emnation of military commissions and other abuses in Egypt (1999). The 
United States condemned military tribunals in Egypt for various reasons, including that: 

"However, the military courts do not ensure civilian defendants due process 
before an independent tribunal. While military judges are lawyers, they are 
also military officers appointed by the Minister of Defense and subject to 
military discipline. They are not as independent or as qualified as civilian 
judges in applying the civilian Penal Code. There is no appellate process for 
verdicts issued by military courts; instead, verdicts are subject to a review by 
other military judges and confirmation by the President, who in practice usually 
delegates the review function to a senior military officer. Defense attorneys 
have complained that they have not been given sufficient time to prepare 
defenses and that judges tend to rush cases involving a large number of 
defendants." (http:llwww.state.govlgldrllrlslhrrpffl999/408.htm) (Department of 
State, Human Rights Reports 1999, Report on Egypt)(visited 25 October 
2004) 

31.9. U.S. condemnation of military commissions and other abuses in Egypt (2003). The 
United States condenined military tribunals in Egypt for various reasons, including that: 

"Military verdicts were subject to a review by other military judges and 
confirniation by the President, who in practice usually delegated the review 
function to a senior military officer. Defense attorneys claimed that they were 
not given sufficient time to prepare defenses and that judges tended to rush 
cases involving a large number of defendants." 
(ht tp: l~w.state.govlgldr l l r ls lhrrpt7926.htm) (Department of State, 
Human Rights Reports 2003, Report on Egypt)(visited 25 October 2004) 

31.10. U.S. condemnation of military commissions and other abuses in Congo (2001). The 
United States condenined military tribunals in the Congo for various reasons, including that: 

"Military courts, which are headed by a military judge and apply military law 
inherited from Belgium, try military and civilian defendants as directed by the 
Government, and tried nearly all cases during the year. There is no appeals 
process in the military courts". 
(http:l/www.state.govlg/drllrlslhrrpff2001/af/8322.htm) (Department of State, 
Human Rights Reports 2001, Report on Congo)( visited 25 October 2004) 

31.11. U.S. condlemnation of military commissions and other abuses in Israel and the 
Occupied Territories (2002). The United States condemned tribunals in Israel and the Occupied 
Territories for various reasons, including that: 

As regards the Israeli government: 

"[plrolonged detention, limits on due process, and infringements on privacy 
rights remained problems." 
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As regards the Palestinian Authority (PA): 

"[tlhe PA icourts were inefficient, lacked staff and resources, and often did not 
ensure fair and expeditious trials. The PA executive and security services 
frequently failed to carry out court decisions and otherwise inhibited judicial 
independence. The lack of judicial independence and the lack of rule of law in 
the PA lead to continuing problems of torture, extrajudicial killings, and 
arbitraly detention." (http:llw.state.gov/gldrllrlslhrrpff2002118278.htm) 
(Department of State, Human Rights Reports 2002, Report on Israel and the 
Occupied Territories)(visited 25 October 2004) 

K. The International Cov'enant on Civil and Political Rights 

32. Pursuant to article 40 of the ICCPR, a committee of experts, known as the United Nations Human 
Rights Committee, was established to oversee implementation of the ICCPR in the states parties and 
to monitor states parties' compliance with the terms of the treaty. The roles of the Human Rights 
Committee include is:;uir~g periodic reports on whether particular states parties are effectively 
implementing the treaty provisions, issuing "general comments" that generally explain how the 
Committee interprets term!; contained in the treaty, and performing other tasks related to the promotion 
and protection of human rights under the ICCPR. General Comments of the Human Rights Committee 
are considered by states parties to the ICCPR to be authoritative statements of the Committee on 
interpretation of ICCPR. substantive terms. The expert from the United States who currently sits on the 
United Nations Human Rights Committee is Professor Ruth Wedgewood. 

L. Derogation from international human rights law and international humanitarian law norms 

33. The Restatement Third recognizes that in some instances, a state may derogate from affording rights. 
But, any power of a state to derogate is limited. The Restatement Third Reporters' Notes provide that: 

"Not all human rights norms are jus cogens, but those in clauses (a) to (f) 
have that quality. It has been suggested that a human rights norm cannot be 
deemed jus cogens if it is subject to derogation in time of public emergency; 
see, for example, Art. 4 of the Covenant on Civil and Political Rights, § 701, 
R~!porters' Note 6. Nonderogability in emergency and jus cogens are 
different principles, responding to different concerns, and they are not 
necessarily congruent. In any event, the rights recognized in clauses (a) to 
(f) of this section are not subject to derogation in emergency under the 
Covenant." (Restatement Third, Section 702, Reporters' Notes, n. 11) 

33.1. Included among the jus cogens, non-derogable rights in clauses (a) to (f) of section 702 of 
the Restatement Third are the prohibition on prolonged arbitrary detention and the prohibition on 
torture or other cruel, inhuman, or degrading treatment or punishment. See also Restatement 
Third, section 702, Comment n. 
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33.2. Derogation under the International Covenant on Civil and Political Rights: 

33.2.1. Article 4 oi the ICCPR addresses derogation, as follows: 

"1. In time of public emergency which threatens the life of the nation and 
'the existence of which is officially proclaimed, the States Parties to 
.the present Covenant may take measures derogating from their 
obligations under the present Covenant to the extent strictly required 
by the exigencies of the situation, provided that such measures are 
not inconsistent with their other obligations under international law 
(and do not involve discrimination solely on the ground of race, colour, 
aex, language, religion or social origin." 

"2. No derogation from articles 6, 7, 8 (paragraphs I and Z), 11, 15, 16 
;and 18 may be made under this provision." 

"3. Any State Party to the present Covenant availing itself of the right of 
(derogation shall immediately inform the other States Parties to the 
3re:jent Covenant, through the intermediary of the Secretary-General 
of the United Nations, of the provisions from which it has derogated 
;and of the reasons by which it was actuated. A further communication 
:shall be made, through the same intermediary, on the date on which it 
,terminates such derogation." 

33.3.0n 24 July 2001, the United Nations Human Rights Committee, which oversees 
implementation of' the ICCPR, promulgated General Comment No. 29: States of Emergency 
(Article 4). This General Comment provides, in relevant part: 

"Paragraph 2: Measures derogating from the provisions of the Covenant must 
be of an exceptional and temporary nature. Before a State moves 
to invoke article 4, two fundamental conditions must be met: the 
situation must amount to a public emergency which threatens the 
life of the nation, and the State party must have officially 
proclaimed a state of emergency. The latter requirement is 
essential for the maintenance of the principles of legality and rule 
of law at times when they are most needed ... ." 

"Paragraph 3: ... . During armed conflict, whether international or non- 
international, rules of international humanitarian law become 
applicable and help, in addition to the provisions in article 4 and 
article 5, paragraph 1, of the Covenant, to prevent the abuse of a 
State's emergency powers. The Covenant requires that even 
during an armed conflict measures derogating from the Covenant 
are allowed only if and to the extent that the situation constitutes a 
threat to the life of the nation." 
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"Paragraph 6. The fact that some of the provisions of the Covenant have been 
listed in article 4 (para. 2), as not being subject to derogation does 
not mean that other articles in the Covenant may be subjected to 
derogations at will, even where a threat to the life of the nation 
exists. The legal obligation to narrow down all derogations to 
those strictly required by the exigencies of the situation 
establishes both for States parties and for the Committee a duty 
to conduct a careful analysis under each article of the Covenant 
based on an objective assessment of the actual situation." 

"Paragraph 9. Furthermore, article 4, paragraph 1, requires that no measure 
derogating from the provisions of the Covenant may be 
inconsistent with the State party's other obligations under 
international law, particularly the rules of international 
humanitarian law. Article 4 of the Covenant cannot be read as 
justification for derogation from the Covenant if such derogation 
would entail a breach of the State's other international obligations, 
whether based on treaty or general international law. . . ." 

"Paragraph 11: ... . States parties may in no circumstances invoke article 4 of the 
Covenant as justification for acting in violation of humanitarian law 
or peremptory norms of international law, for instance by taking 
hostages, by imposing collective punishments, through arbitrary 
deprivations of liberty or by deviating from fundamental principles 
of fair trial, including the presumption of innocence." 

"Paragraph 16: Safeguards related to derogation, as embodied in article 4 of the 
Covenant, are based on the principles of legality and the rule of 
law inherent in the Covenant as a whole. As certain elements of 
the right to a fair trial are explicitly guaranteed under international 
humanitarian law during armed conflict, the Committee finds no 
justification for derogation from these guarantees during other 
emergency situations. The Committee is of the opinion that the 
principles of legality and the rule of law require that fundamental 
requirements of fair trial must be respected during a state of 
emergency. Only a court of law may try and convict a person for 
a criminal offence. The presumption of innocence must be 
respected. In order to protect non-derogable rights, the right to 
take proceedings before a court to enable the court to decide 
without delay on the lawfulness of detention, must not be 
diminished by a State party's decision to derogate from the 
Covenant. [footnote omitted]" 

"Paragraph 17'. In paragraph 3 of article 4, States parties, when they resort to 
their power of derogation under article 4, commit themselves to a 
regime of international notification. A State party availing itself of 
the right of derogation must immediately inform the other States , 
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parties, through the United Nations Secretary-General, of the 
provisions it has derogated from and of the reasons for such 
measures. Such notification is essential not only for the 
discharge of the Committee's functions, in particular in assessing 
whether the measures taken by the State party were strictly 
required by the exigencies of the situation, but also to permit other 
States parties to monitor compliance with the provisions of the 
Covenant. In view of the summary character of many of the 
notifications received in the past, the Committee emphasizes that 
the notification by States parties should include full information 
about the measures taken and a clear explanation of the reasons 
for them, with full documentation attached regarding their law. 
Additional notifications are required if the State party 
subsequently takes further measures under article 4, for instance 
by extending the duration of a state of emergency .... ." 

M. lnternational humanitarian law ("IHL" or the "Law of War" or the "Law of Armed Conflict" or 
"LOAC") 

34. lnternational humanitarian law ("IHL") - which is also known as the "law of armed conflict" (LOAC) 
or the "law of war" - ia the subset of public international law that recognizes a sense of humanity in 
armed conflict. lnternational humanitarian law places limits on the means and method of conducting 
war, and defines which individuals and under what circumstances they should be protected during 
armed conflict.14 lnterr~ational humanitarian law is a set of rules, based on treaties and customary 
international law, which seek to limit the gruesome effects of armed conflict. lnternational humanitarian 
law protects civilians and persons who are no longer participating in the hostilities (e.g., hors de combat 
or POWs), and restricts the means and methods of warfare. lnternational humanitarian law a~olies onlv 
in times df armed conflict, unlike international human rights law, which applies at all times. lniernationil 
humanitarian law does not deal with issues surrounding the legality of the use of force, such issues 

~ ~ 

being governed by, for example, other treaties such as the United Nations Charter, and other 
customary international law sources such as the right of self-defense. 

34.1. Full and fiair trial under international humanitarian law. International humanitarian law 
provides that persons alleged to have committed offences during an armed conflict are to be fully 
afforded a fair trial and be afforded fundamental judicial guarantees. 

34.2. Roots of international humanitarian law codification. Universal codification of 
lnternational humanitarian law began in the 19th century, lnternational humanitarian law balances 
humanitarian concerns and military requirements of states. Much of contemporary lnternational 
humanitarian law is codified in the four Geneva Conventions of 1949, which have been 

14 See 'What is International Humanitarian Law? (2004), available at 
~http:/lwww,icrc.org/web/eng/siteen~O.nsflhtmlalll57JNXM/$FILE1What~is~lHL.pdf?OpenElement~. 
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supplemented by two further agreements, the Additional Protocols of 1977.l5 Many provisions of 
lnternational humanitarian law are now accepted as customary international law, and are therefore 
binding on all states, regardless of whether they are parties to the individual treaties. 

34.3. Applicatic~n of international humanitarian law. International humanitarian law only 
applies to armed conflict; it does not cover isolated acts of violence. The law applies only once a 
conflict has begull. lnternational humanitarian law distinguishes between international and non- 
international armed conflict. International armed conflicts are those in which at least two States are 
involved. They arts subject to a wide range of rules, including the four Geneva Conventions and 
Additional Protocol I. Non-international armed conflicts are dealt with by article 3 common to all 
Four Geneva Conventions of 1949 and Protocol II. Common article 3 providesthat persons not 
participating in the hostilities or who are no longer participating must be treated in all 
circumstances with humanity and without discrimination. Common article 3 also calls for 
judgments to be pronounced by regularly constituted courts that provide all judicial guarantees. 

34.4. Rights un~de~r international humanitarian law. International humanitarian law protects 
those who do not take part in the fighting (such as civilians), and those who have ceased to take 
part (such as prisoners of war or persons hors de combat). These categories enjoy certain legal 
guarantees. For instance, it is forbidden to kill or wound an enemy who has surrendered. Detailed 
rules govern detention conditions for prisoners of war, and the manner in which civilians must be 
treated when under the authority of an enemy power. These rules include the right to food, shelter 
and medical cart:, and the right to exchange messages with family. Furthermore, Additional 
Protocol I provides extensive legal protection to those individuals who participate in hostilities but 
are not considered prisoners of war. It provides "fundamental guarantees", including a fair trial. 

35. Relationship between international humanitarian law and international human rights law 

35.1. Law of  war v. law of  peace. International humanitarian law has been rightly known as the 
"law of war" or the "leiw of armed conflict". The label assigned to international human rights law as 
"the law of peace" is only partly correct, since international human rights law operates not only in 
times of peace, but also in times of war. On the other hand, international humanitarian law 
operates only in times of war. Individuals do not lose their international human rights law 
protections simply because of the existence of armed conflict. lnternational humanitarian law 
governs the manner in which the means and methods of warfare are limited to protect humanity 
during armed conflicl., ensuring that, for example, civilians are not injured, combatants who drop 
their arms are protected, etc. Though international human rights law generally protects individuals 
from states' actions that would breach the mind and body of individuals during times of peace, 
international human rights law also operates during times of war. In times of peace and in times of 
armed conflict, international human rights law operates to ensure that all persons are fully afforded 
human dignity. 

15 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of lnternational 
Armed Conflicts, opened for sigliature 8 June 1977, 1125 UNTS 3 (entered into force 7 December 1978) (Additional Protocol I); 
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International 
Armed Conflicts, opened for signature 8 June 1977, 1125 UNTS 609 (entered into force 7 December 1978) (Additional Protocol 
11). Available at ~h~p:llwww,icrc.org~WebiEnglsiteeng0.nsflhtmllgenevaconventions~. 
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35.2. Complementary. International humanitarian law and international human rights law 
complement each other. They are based on common principles of humanity and respect for the 
integrity of bodies and minds of human beings. They are interrelated, and are not mutually 
exclusive in operal:ion. They both involve rights and duties of individuals, states, and other entities. 
Their sources are :similar (treaty, customary international law, and general principles of law). 

35.3. Conflict between international human rights law and international humanitarian law. 
International jurisprudence suggests that if a conflict exists between international humanitarian law 
and international k~uman rights law, then international human rights law should be looked to in the 
first instance. However, the relevant /ex specialis of international humanitarian law, if an armed 
conflict exists, should also be considered. The Inter-American Commission on Human Rights 
recently ruled on the issue of the applicability of international human rights law and international 
humanitarian law in times of armed conflict. The ruling supports the notion that international 
human rights law and international humanitarian law both apply. The Commission ruled, in 2002, 
as regards precau!.ionary measures in the case of the persons detained at Guantanamo: 

"[Wlhile its specific mandate is to secure the observance of international 
human rightsprotections in the Hemisphere, this Commission has in the past 
looked to and aoolied definitional standards and relevant rules of international 
humanitarran I& in interpreting the American Declaration and other lnter- 
American human rights instruments in situations of armed conflict." 

"In taking this approach, the Commission has drawn upon certain basic 
principies that inform the interrelationship between international human rights 
and humanitarian law. It is well-recognized that international human rights law 
applies at all times, in peacetime and in situations of armed conflict. In 
contrast, international humanitarian law generally does not apply in peacetime 
and its principal purpose is to place restraints on the conduct of warfare in 
order t's lirnit or contain the damaging effects of hostilities and to protect the 
victims of armed conflict, including civilians and combatants who have laid 
down t!heir arms or have been placed hors de combat. Further, in situations of 
armed conflict, the protections under international human rights and 
humanitarian law may complement and reinforce one another, sharing as they 
do a common nucleus of non-derogable rights and a common purpose of 
promoting human life and dignity. In certain circumstances, however, the test 
for evaluating the observance of a particular right, such as the right to liberty, 
in a situation of armed conflict may be distinct from that applicable in time of 
peace. In such situations, international law, including the jurisprudence of this 
Commission, dictates that it may be necessary to deduce the applicable 
standard by reference to international humanitarian law as the applicable /ex 
special'is." (Inter-American Commission on Human Rights, Pertinent Parts of 
Decision on Request for Precautionary Measures: Detainees At Guantanamo 
Bay, Cuba, 12 March 2002) (a copy of this document is available at: 
www.photi~~s.comlrogue~nationslguantanamohtml) (last visited 28 October 2004). 
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35.4. Human Righ1:s Committee - General Comment No. 31 to the ICCPR. 

35.4.1. The H u m ~ ~ n  Rights Committee, in General Comment No. 31, addressed the relationship 
between international human rights law and international humanitarian law during times of 
armed conflic:t. 'The Committee concluded that international human rights law continues to 
apply even in times of armed conflict. However, the Committee noted that specific rules of 
international human rights law "may be especially relevant for the purposes of the 
interpretation of Covenant rights". Thus, the Committee does not call for a suspension of 
international hurnan rights law norms during armed conflict. The Committee provides that 
international humanitarian law may be consulted in the interpretation of Covenant rights. The 
Committee noted: 

"As implied in general comment No. 29, the Covenant applies also in 
situations of armed conflict to which the rules of international humanitarian 
law are applicable. While, in respect of certain Covenant rights, more 
specific rules of international humanitarian law may be especially relevant 
for the purposes of the interpretation of Covenant rights, both spheres of law 
are complementary, not mutually exclusive. (ccprlCl211Rev.llAdd.13, para 
11)". 

35.5. Furthermo~a, the International Court of Justice also had occasion to address the 
relationship between international human rights law and international humanitarian law during 
times of armed conflict. The ICJ noted: 

"[7']he protection of the [ICCPR] does not cease in times of war, except by 
operation of Article 4 [of the ICCPR] whereby certain provisions may be 
derogated from in a time of national emergency". (Legality of the Threat of 
Use of Nuclear Weapons, 1996, ICJ 226, para 25 (ICJ Advisory Opinion, 8 
July 1996)) 

35.5.1. In sum, int~:rnational human rights law applies even in the face of armed conflict. 

N. Arbitrary Detentio'n 

35.6. United States Arbitrary detention obligations under treaty law, customary 
international law, and general principles of law. Under international and domestic law, the 
United States is obligated to ensure that no person is subject to arbitrary detention of any sort. 
The U.S. possesses these obligations under treaty law, customary international law, and general 
principles of law in the areas of international human rights law, international humanitarian law, and 
international criminal law. Armed conflict is no justification for breaching any person's right to be 
free from arbitrary detention. 

35.6.1. ICCPR prrohibits arbitrary detention and prolonged arbitrary detention. The 
prohibition against prolonged arbitrary detention can be found in article 9(1) of the ICCPR, 
which guarantees the right to liberty and security of person, including a prohibition on 
arbitrary arrest or detention. 1 ,  
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35.6.2. Customary international law prohibits arbitrary detention and prolonged arbitrary 
detention. The prohibition against arbitrary detention also arises in customary 
international law, as the prohibition easily satisfies the state practice and opinio juris 
prongs of the customary international law test. 

35.6.3. State practice prong satisfied - arbitrary detention. Regarding state practice, the 
prohibition against arbitrary detention exists in the constitutions and other laws of many 
states (including the United States), and is in place withln numerous international human 
rights law inslruments, many of which the United States has signed only, or signed and 
ratified. S E ~ ,  leg., M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice: 
Identifying International Procedural Protections and Equivalent Protections in National 
Constitutions, 3 Duke Journal of Comparative and International Law 235 (1993). Many 
examples of these rights can be found within the United States. For example, the right to 
be free from arbitrary detention is incorporated into the Fourth Amendment to the United 
States Constitution (prohibition of unreasonable seizures). The right to be free from 
arbitrary detention is incorporated into the following international instruments. ICCPR, 
article 9; the Iiuropean Convention on Human Rights, article 5; American Convention on 
Human Rights, article 7(3); and the African Charter of Human and People's Rights, articles 
6-7. The right to be free from arbitrary detention is also incorporated into numerous sofl 
law international instruments. 

35.6.4. Opinio juris prong satisfied - arbitrary detention. As regards opinio juris, states around 
the globe :subscribe to the prohibition against arbitrary detention because of a sense of 
legal obligation. 

35.6.5. 'The United States must comply with customary international law norms codified in 
Article 75 of Additional Protocol I to the Geneva Conventions. Finally, as regards 
customary international law, the United States is bound to comply with the detention- 
related ansj other rights provided for under customary international law as codified in 
Article 75 of the Additional Protocol I to the Geneva Conventions. 

35.6.6. Arbitrary detention and prolonged arbitrary detention prohibited during times of 
peace ancl times of war. The right to be free from arbitrary detention protects persons 
during times of peace and during times of war. That is, states are not permitted to derogate 
from their obligation to ensure that persons are not arbitrarily detained, even if a state of 
emergency exists. The Human Rights Committee has stated that: 

"States parties may in no circumstances invoke article 4 of the Covenant as 
justification for acting in violation of humanitarian law or peremptory norms of 
intern~~tior~al law, for instance by taking hostages, by imposing collective 
punishments, through arbitrary deprivations of liberty or by deviating from 
fundamental principles of fair trial, including the presumption of innocence." 
General C:omment No. 29, State of Emergency, CCPRIC12llRev.llAdd.1 1 (31 
August 2001) (See, supra, discussing relationship between international 
humar~ rights law and international humanitarian law.) 
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0. The right to a fair trial 

36. What is the right tmo a fair trial? 

36.1. Fair trial riights. A fair trial prevents the unlawful and arbitrary deprivation by the State of 
the human rights of an individual charged with a crime (e.g. the right to liberty). The right to a fair 
trial is guaranteed by treaties, customary international law, and general principles of law in the 
areas of international human rights law, international humanitarian law, and international criminal 
law. 

36.2. Fair trial rights under the ICCPR, article 14 and under other areas of international 
law. Though a particillarly relevant statement of the right to a fair trial is found in article 14 of the 
ICCPR, related rights are found throughout the ICCPR. During an armed conflict, the right to a fair 
trial is guaranteed by international humanitarian law as well as by international human rights law. 

37. Importance of a fair triial in the military commissions 

37.1. Fair trial rights - Nuremberg. Mr. Justice Robert H. Jackson, who was the Chief 
Prosecutor in the Nuremberg Trials that judged the major war criminals following World War II, 
stressed the impoltance of trials of this nature being full and fair. In his opening statement to the 
International Militairy Tribunal on 21 November 1945, he stated: 

"Before I discuss the particulars of evidence, some general considerations 
which may affect the credit of this trial in the eyes of the world shouid be 
candidly faced. There is a dramatic disparity between the circumstances of the 
accusers and the accused that might discredit our work if we should falter in 
even nlinc~r matters, in being fair and temperate . . . . We must never forget 
that the record on which we judge these defendants is the record on which 
history will judge us tomorrow. To pass these defendants a poisoned chalice is 
to put it to our lips as well. We must summon such detachment and intellectual 
integrity to our task that this Trial will commend itself to posterity as fulfilling 
humanity's aspiration to do justice." (reprinted in II TRIAL OF THE MAJOR WAR 
CRIMINAL BEFORE THE INTERNATIONAL MILITARY TRIBUNAL: NUREMBERG, 14 
NOVEMBER 1945 - 1 OCTOBER 1946, Second Day, Wednesday, 21 November 
1945, Parl' 04, Morning Session, at page 10l(published at Nuremberg, 1947)). 

38. Fair trial rights in international human rights law and international humanitarian law 

38.1. The United States is bound to comply with international human rights law and 
international humanitarian law. The United States is bound by two distinct yet overlapping 
bodies of international law that enumerate fair trial protections for David M. Hlcks and the other the 
detainees at Guantanamo Bay: (i) international human rights law; and (ii) international 
humanitarian law. These two areas of international law are similar in that sources of each area can 
be found in treaties and customary international law. One significant distinction between the two 
areas is that international humanitarian law applies to protect the rights of individuals in situations 
of international an83 non-international armed conflict only, whereas international human rights law, 
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protects individual during both war and peacetime. lnternational humanitarian law and 
international human lights law are complementary. Where the two spheres overlap, they will not 
be mutually exclu!;ive. Rather, the most favorable protection available will apply.'" 

39. The right to a fair trial1 for detainees at Guantanamo Bay 

39.1. All hurnar~s have the right to a fair trial. All human beings, irrespective of who they or 
the nature of their alleged crimes, have the right to a fair trial. The right to a fair trial on a criminal 
charge begins to run at the date that State activities 'substantially affect the situation of the person 
concerned'.l7 Irrespective of how the accused David M. Hicks might be classified, he retains the 
right to a fair trial under international human rights law, international humanitarian law, 
international crimi~ial law, general U.S. law, and the law of the military commissions. 

39.2. Fair trial under the ICCPR and under the customary international law codified in 
Additional Protocol I of the Geneva Conventions. The principal international law sources that 
serve as benchmarks for a fair trial are: 

(a) the ICCPR; and 

(b) customary international law codified in article 75 of Additional Protocol I 

39.3. Fair trial rights in times of peace and in times of war. The ICCPR would generally 
apply to the right to a fair trial in times of peace, but would also be relevant in times of armed 
conflict. The customary international law rules codified in article 75 of the Additional Protocol I 
would apply in times of armed conflict. 

40. The lnternational Covenant on Civil and Political Rights (ICCPR) 

40.1. The ICCPR binds the United States. The ICCPR legally binds the United States because 
the United States ratified this treaty on 8 June 1992. 

40.2. Executive Order re-affirming U.S. obligations to comply with ICCPR. As mentioned 
above, the United States has re-affirmed its commitment to comply with its obligations to respect 
the rights of individuals under the lnternational Covenant on Civil and Political Rights. The 
Executive Order of 1998 provided that "[ilt shall be the policy and practice of the Government of 
the United State:;, being committed to the protection and promotion of human rights and 

16 See Dougias Cassell & Bridget Arimond, Violations of lnternational Human Rights and Humanitarian Law Arising From 
Proposed Trials before United States Military Commissions at 9, 15, (unpublished paper) (17 June 2004). lnternational 
humanitarian law treaties confirm the applicability of the "more favorable provision" rule which benefits the accused. Id. For 
example, Additional Protocol I, article 75, provides that trials should be conducted ''in accordance with the applicable rules of 
international law" and that 'no provision of [article 751 may be construed as limiting or infringing any other more favourable 
provision granting greater protec:tion, under any applicable rules of international law", including protection resulting from another 
treaty. In the case of United States v. David M. Hicks, the "applicable rules of international law" referred to in Article 75 would 
direct the tribunal to the rules of international human rights law. Thus, Mr. Hicks should be afforded a full and fair trial in line with 
international human rights law. 

17 Manfred Nowak, UN Covenan: on Civil and Political Rights, CCPR Commentary (l993), at 244 
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fundamental freetloms, fully to respect and implement its obligations under the international 
human rights treaties to which it is a party, including the ICCPR". The Executive Order continues 
that it "[all1 executive departments and agencies [including military commissions] shall maintain a 
current awareness of United States international human rights obligations that are relevant to their 
functions and shall perform such functions so as to respect and implement those obligations fully". 

40.3. ICCPR fair trial rights - Generally. The ICCPR extensively details the right to a fair trial, 
covering protections from pre-arrest to trial to appeal and beyond. Though many ICCPR fair trial 
rights are found in article 14, other ICCPR articles provide for rights that are also relevant to a fair 
trial. Among these other articles are article 9 (which provides for rights related to arrest, detention, 
and liberty and security of the person in general), article 10 (which provides for treating detained 
persons with humanity and with respect for the inherent dignity of the human person), article 15 
(which prohibits, i~lteralia, ex post facto criminal laws), etc. 

40.4. ICCPR fair trial rights - Enumerated. Rights guaranteed by the ICCPR include: 

40.4.1. the right to liberty and security of person, including a prohibition on arbitrary arrest 
or detention (ICCPR, art 9(1)); 

40.4.2. the right to t ~ e  informed of reasons for his arrest and detention (ICCPR, art 9(2)); 

40.4.3. the right to be informed of the details of any charges brought, and to be brought 
promptly before a court (ICCPR, art 9(3) & (4)); 

40.4.4. the right lo proceedings to determine the lawfulness of detention (ICCPR, art 9(3)); 

40.4.5. a prohibitior~ on torture or cruel, inhuman or degrading treatment or punishment 
during detention, and the right be treated with humanity and with respect for the 
inherent dignity of the human person (ICCPR, arts 7, 9(1); lO(1)); 

40.4.6. the right to equality before the courts and tribunals, and the right to a fair and 
public hearing by a competent, independent and impartial tribunal established by 
law (ICCPR, art 14(1)); 

40.4.7. the right to a be presumed innocent until proved guilty according to law (ICCPR, 
art 14(2)); 

40.4.8. the right .to t ~ e  informed promptly and in detail in a language which he understands 
of the nature and cause of the charge against him (ICCPR, art 14(3)(a)); 

40.4.9. the right lto have adequate time and facilities for the preparation of his defense and 
to communicate with counsel of his own choosing (ICCPR, art 14(3)(b)); 

40.4.10. the right to be tried without undue delay (ICCPR, art 14(3)(c)); 

40.4.11. the right to be tried in his presence, and to defend himself in person or through 
legal assistance of his own choosing; the right to be informed, if he does not have 

Page 41 of 53 Review Exhibit 6 I - 
Page Of Page 265 of 346



legal assistance, of this right; and the right to have legal assistance assigned to 
him, in any case where the interests of justice so require, and without payment by 
him in ariy such case if he does not have sufficient means to pay for it (ICCPR, art 
14(3)(d)); 

40.4.12. the right to examine, or have examined, the witnesses against him and to obtain 
the attendance and examination of witnesses on his behalf under the same 
conditions as witnesses against him (ICCPR, art 14(3)(e)); 

40.4.13. the right to have the free assistance of an interpreter if he cannot understand or 
speak the language used in court (ICCPR, art 14(3)(f)); 

40.4.14. the right not to be compelled to testify against himself or to confess guilt (ICCPR, 
art 14(3)1:g)); 

40.4.15. the right to review of a conviction and sentence by a higher tribunal according to 
law (ICCIPR, art 14(5)); and 

40.4.16. a prohibition on retroactive application of criminal laws (ICCPR, art 4(c)). 

40.5. ICCPR rights as minimum guarantees. ICCPR rights are minimum guarantees to be 
afforded to all persons. The right to a fair trial is a substantive right that requires more than lip 
service. It requires that the government take positive action to ensure that the right to a fair trial is 
fully accorded to the accused. When determining whether fair trial rights have been provided fully, 
one must ensure that the principle of "equality of arms" is respected. Equality of arms requires that 
both the defense and the prosecution are to be treated in a manner that ensures their procedurally 
equal positions during all aspects of all criminal proceedings. 

40.6. Human Rights Committee - fair trial rights non-derogable. The Human Rights 
Committee, the expert body set up by the ICCPR to monitor that treaty's implementation, notes 
that the right to a fair trial is non-derogable, even during states of emergency. The Human Rights 
Committee stated "the principles of legality and the rule of law require that fundamental 
requirements of farr trial must be respected during a state of emergency." (General Comment No. 
29: "States parties may in no circumstances invoke article 4 of the Covenant as justification for 
acting in violation of humanitarian law or peremptory norms of international law, for instance . . . 
through arbitrary deprivations of liberty or by deviating from fundamental principles of fair trial, 
including the presu~mption of innocence.") 

40.7. No resewzition or attempted derogation on  ICCPR fair trial rights. 'The United States 
did not attach a reservation to the fair trial rights embodied in the ICCPR when it ratified that 
treaty. There is no evidence that the United States has sought officially to derogate from ICCPR 
fair trial rights pursuanlt to the treaty. 

40.8. U.S. obligation t o  ensure a fair trial for David M. Hicks. The United States is fully 
obligated to ensure that David M. Hicks receives a full and fair trial pursuant to the ICCPR. 
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41. Customary internatiomnal law norms codified in article 75 of Additional Protocol I. 

41.1. Relevance of' Additional Protocol I to United States v. David M. Hicks. If the military 
commission finds the existence of an armed conflict, and that international humanitarian law is 
relevant to the disposition of United States v. David M. Hicks, then the fair trial provisions of 
Additional Protoccll I of the Geneva Conventions would apply because of the nature of the armed 
conflict and occupation involving Afghanistan. 

41.2. Additional Protocol I, article l(3). Article l(3) of Additional Protocol I provides that it 
"shall apply in the situations referred to in article 2 common to" the Geneva Conventions. Common 
article 2 provides that the Geneva Conventions "shall apply to all cases of declared war or of any 
other armed conflict which may arise between two or more of the High Contracting Parties even if 
the state of war is not recognized by one of them ... .The Convention shall also apply to all cases 
of partial or total 08:cupation of the territory of a High Contracting Party, even if the said occupation 
meets with no armed resistance". Thus, article 75 of Additional Protocol I would have applied or 
would apply with respect to Afghanistan, either on the basis of the existence of an armed conflict, 
or due to partial oc:cupation.l8 

41.3. U.S. oblig,ations based on signing Protocol I. Because the United States signed the 
Additional Protocol I of the Geneva Conventions, the U.S. is bound not to take steps to defeat the 
object or purpose of that treaty. Full obligations affirmatively to comply with all Protocol I 
provisions as treaty law would only arise upon U.S. ratification of Protocol I. Protocol I, which 
applies in international armed conflicts, expands the categories of persons protected by the 
Geneva Conventions, and conlains rules on the conduct of hostilities as they relate to civilians 
(proportionality, indiscriminate attacks against civilians and civilian objects, etc.). 

41.4. Protocol I, Article 75 provisions as customary international law. Because the fair trial 
norms codified in Article 75 of Additional Protocol I of the Geneva Conventions have risen to the 
level of customary international law, these Article 75 fair trial norms bind the United States even 
though the United States has not yet ratified Additional Protocol I. 

41.5. United States military officials conclude that article 75 of Protocol Additional I to 
Geneva Conventions has risen t o  the status o f  customary international law. In a 1986 
memorandum to Mr. John H. McNeill, Assistant General Counsel (International), OSD, several 
high-ranking military officers concluded that article 75, entitled "Fundamental guarantees", has 
risen to the level of customary international law. They noted that "[wle view the following 
provisions as already part of customary international law", and then listed numerous Protocol 
provisions, including "Fundamental guarantees: Article 75". Military officials who signed the 
memorandum are (i) W. Hays Parks, Chief, International Law Branch, DAJA-IA; (ii) LCDR Michael 
F. Lohr, JAGC, USN; NJAG, Code 10; (iii) Dennis Yoder, Lt. Colonel, USAF, AFIJACI; and (iv) 
William Anderson, HQ, USMAIJAR. Others who participated in the preparation of the memo 
included (i) Lt. Col. Burrus M. Carnahan, USAF; and (ii) CDR John C. W. Bennet, JAGC, USN. 
(Memorandum to Mr. John H, McNeill, Assistant General Counsel (International), OSD, 

The provisions contained in Additional Protocol I are considered to be customary international law. Thus, neither the United 
States nor Afghanistan needs to have ratified il to be considered bound by the norms contained in article 75. 
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responding to 26 IVlarch 1986 memorandum from Mr. McNeill asking "our views on which articles 
of the Protocol are currently recognized as customary international law"). 

41.6. Others military personnel, international law experts, and military manual drafters 
conclude that article 75 of Protocol Additional I to Geneva Conventions has risen t o  the 
status of custorr~ary international law. Other U.S. Government legal experts, leading human 
rights and humani1:arian law experts, and military manuals of the United States have noted that the 
norms contained in article 75 of Additional Protocol I reflect customary international law.19 In 
addition, the U.S. Army Judge Advocate General's School, lnternational and Operational Law 
Department's Operational Law Handbook recognizes that the U.S. considers that norms contained 
in Protocol I, article 75 have risen to customary international law.20 Again, customary international 
law norms bind all states without requiring that states expressly consent to be bound to the norms. 

41.7. Additional Protocol I, article 45, common article 2. Article 45 of Additional Protocol I 
concerns protection of persons who have taken part in hostilities. Article 45(3) provides that: 

"Any person who has taken part in hostilities, who is not entitled to prisoner-of 
-war status and who does not benefit from more favourable treatment in 
accordance with the Fourth [Geneva] Convention shall have the right at all 
times to protection of Article 75 of this Protocol". 

Thus, any person who may have taken part in the hostilities in Afghanistan and 
was captured by U.S. forces is entitled to the rights provided for in article 75. 

41.8. Article 3, Additional Protocol I. Finally, article 3 of Additional Protocol I provides that 
persons whose final release, repatriation or re-establishment has not taken place by the general 
close of military operations or by termination of the occupation shall continue to benefit from the 
relevant provisions of Additional Protocol I and the Geneva Conventions until their final release, 
repatriation or re-establishment. Article 75 therefore attaches to, and is applicable to, individuals 
detained by U.S. forces, in whatever territory detained (making the Protocol apply extraterritorially 
to the conflict), even if general military operations have closed and even if occupation has not 
been terminated. 

19 Douglas Cassell & Bridget Arirnond, Violations of lnternational Human Rights and Humanitarian Law Arising From Proposed 
Trials before United States Military Commissions 13. n. 85 and text accompanying note (unpublished paper) (17 June 2004) 
(citing T. Meron, HUMAN RIGHTS AND HUMANITARIAN NORMS AS CUSTOMARY LAW 64-65 (1989), citing Panel, Customary Law and 
Additional Protocol I to the Geneva C:onventions for the Protection of War Victims: Future Directions in Light of the US Decision 
Not to Ratify (1987) 81 American Society oflnternational Law Proceedings 26, 37. Also cited in C a w &  Arimond, n. 85 are: The 
Sixth Annual American Red Cross--Washington College of Law Conference on lnternational Humanitarian Law (1987) 2 
American University Journal of international Law and Policy, 415, 427; and David Scheffer, 'Remarks' (2002) 96 American 
Society of lnternational Law Procc?edings, 404, 406. 

20 Available at ~http:llww.cdn1ha.11rg~lkiUcdmha-rltkPUBLICATIONSloplaw-ja97.pdf~. Cassel and Arimond note that 
editions of the manual more recent than 1997 do not repeat the proposition that article 75 norms have risen to the level of 
customary international law. See Douglas Cassell & Bridget Arimond, Violations of lnternational Human Rights and Humanitarian 
Law Arising From Proposed Trials before United States Military Commissions 13 (unpublished paper) (17 June 2004). But, the 
authors observe that the more recent editions to not retract the notion. Id. ) . 
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41.9. Article 75, Additional Protocol I -Fair trial rights parallel ICCPR. Additional Protocol I, 
Article 75 provide:; for extensive rights protections that parallel ICCPR safeguards and include: 

41.9.1. the right to be treated humanely in all circumstances (article 75 (I)); 

41.9.2. an absolute prohibition of, at any time and in any place whatsoever, whether 
committed by civilian or by military agents, violence to the life, health, or physical 
or mental well-being of persons (article 75(2)(a) - (e)); 

41.9.3. a prohibitior~ of torture of all kinds, whether physical or mental (article 75(2)(a)(ii)); 

41.9.4. a prohibition of corporal punishment (article 75(2)(a)(iii)); 

41.9.5. a prohibition of outrages upon personal dignity, in particular humiliating and 
degrading treatment, enforced prostitution and any form of indecent assault (article 
75(2)(b)); 

41.9.6. a prohibition of collective punishments (article 75(2)(d)); 

41.9.7. a prohit~ition of threats to commit torture, outrages upon personal dignity, in 
particular humiliating and degrading treatment and any form of indecent assault, 
and other prohibited behavior (article 75(2)(e)); 

41.9.8. the right to be informed promptly of the reasons why the persons were arrested, 
detained or interned for actions related to the armed conflict, and to be informed of 
the particulars of any offence alleged (article 75(3)); 

41.9.9. the righlt to be brought before an impartial and regularly constituted court, 
respectirlg the generally recognized principles of regular judicial procedure (article 
75(4)); 

41.9.10. the right that the procedure shall provide for an accused to be informed without 
delay of the particulars of the offence alleged against him (article 75(4)(a)); 

41.9.11. the right that the procedure shall afford for an accused before and during trial all 
necessaiy rights and means of defence (article 75(4)(a)); 

41.9.12. the right to be presumed innocent until proved guilty according to law (article 
75(4)(d)); 

41.9.13. a prohibitior~ on the retroactive application of criminal law (article 75(4)(c)); 

41.9.14. the right to be tried in his presence (article 75(4)(e)); 

41.9.15. the right to examine, or have examined, the witnesses against him and to obtain 
the attendance and examination of witnesses on his behalf under the same 
conditions as witnesses against him (article 75(4)(g)); 
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41.9.16. a prohibition on compelling a person to testify against himself or to confess guilt 
(article 7!5(4:1(9); 

41.9.17. the right of anyone prosecuted for an offence to have the judgment pronounced 
publicly (article 75(4)(i)); and 

41.9.18. the right to be advised on conviction of his judicial and other remedies and of the 
time-limits within which they may be exercised (articie 75(4)(j)). 

41.10. Obligations of the United States to ensure a full and fair trial for Mr. Hicks. The U.S. 
is fully obligated to ensure that David M. Hicks receives a full and fair trial pursuant to the 
customary international law norms codified in Article 75 of the Additional Protocol I to the Geneva 
Conventions. 

P. Remedies for breach -- general -avenues of recourse 

42. Remedies available under international law and domestic law for violations of the 
internationally recogn~ized human rights and humanitarian rights of Mr. David M. Hicks. The 
remedies available for victims of breaches of international human rights law and international 
humanitarian law are many. In seeking to identify appropriate remedies that should be available for 
breaches of Mr. Hicks' rights under international human rights law and international humanitarian law, it 
IS appropriate to consider the following: (a) the ICCPR; (b) the Restatement Third; and (c) Basic 
Principles and Guidelifres on the Right to a Remedy and Reparation for Victims of Violations of 
International Human Right:; and Humanitarian Law21 (hereinafter "Basic Principles on Remedies and 
Reparation for Victims"). 

42.1. ICCPR Rernedies. The ICCPR expressly provides for remedies for persons whose human 
rights are violated. Because the United States is a party to the ICCPR, the United States has an 
opportunity to ensure that David M. Hicks has a remedy available for him for any breach by the 
United States of arly of his internationally recognized human rights as contained in the ICCPR. As 
regards remedies, article 3 of the ICCPR provides: 

"3. Each State Party to the present Covenant undertakes: 

(a) To ensure that any person whose rights or freedoms as herein 
recognized are violated shall have an effective remedy, 
notwithstanding that the violation has been committed by persons 
acting in an official capacity; 

2' (EICN.412000/62) (18 January 200O).Available at: 
http://www.unhchr.ch/HuridocdalHuridocansfKestFrame/42bdl bd54491Oae3802568a20060e21f?Opendocument (Visited 24 
October 2004) 
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(b) To ensure that any person claiming such a remedy shall have his 
right thereto determined by competent judicial, administrative or 
legislative authorities, or by any other competent authority provided 
for by the legal system of the State, and to develop the possibilities 
of judicial remedy; 

(c) To ensure that the competent authorities shall enforce such 
remedies when granted." 

42.2. Remedies under Section 703 of the Restatement Third. The Restatement Third, section 
703, provides for remedies for when a state breaches its international human rights law 
obligations. Sectio~i 703 provides: 

"(1) A state party to an international human rights agreement has, as against 
any other state party violating the agreement, the remedies generally 
available for violation of an international agreement, as well as any special 
remedies provided by the agreement. 

(2) Any state may pursue international remedies against any other state for 
a violation of the customary international law of human rights (§ 702). 

(3) A r  individual victim of a violation of a human rights agreement may 
pursue any remedy provided by that agreement or by other applicable 
international agreements." 

42.3. Basic Principles on Remedies and Reparation for Victims. Relevant portions of the 
Basic Principles on Remedies for Victims: 

"Article 4 Violations of international human rights and humanitarian law norms that 
cor~stitute crimes under international law carry the duty to prosecute persons 
alleged to have committed these violations, to punish perpetrators adjudged 
to have committed these violations, and to cooperate with and assist States 
and appropriate international judicial organs in the investigation and 
prosec:ution of these violations." 

"Article 8 A person is 'a victim' where, as a result of acts or omissions that constitute a 
violation of international human rights or humanitarian law norms, that 
person, individually or collectively, suffered harm, including physical or 
mental injury, emotional suffering, economic loss, or impairment of that 
persorl's fundamental legal rights. A 'victim' may also be a dependant or a 
member of the immediate family or household of the direct victim as well as 
a person who, in intervening to assist a victim or prevent the occurrence of 
further violations, has suffered physical, mental, or economic harm." 

"Article 9 A person's status as 'a victim' should not depend on any relationship that 
may exist or may have existed between the victim and the perpetrator, or 
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'whether the perpetrator of the violation has been identified, apprehended, 
prosecuted, or convicted." 

"Article 11 Remedies for violations of international human rights and humanitarian law 
include the victim's right to: 

(a) Access justice; 

(b) Reparation for harm suffered; and 

(c) Access the factual information concerning the violations." 

"Article 21 In accordance with their domestic law and international obligations, and 
tak.ing account of individual circumstances, States should provide victims of 
violations of international human rights and humanitarian law the following 
forms of reparation: restitution, compensation, rehabilitation, and 
safisfaction and guarantees of non-repetition." 

"Article 22 Restitution should, whenever possible, restore the victim to the original 
situation before the violations of international human rights or humanitarian 
law occurred. Restitution includes: restoration of liberty, legal rights, social 
status, family life and citizenship; return to one's place of residence; and 
restoration of employment and return of property." 

"Article 23 Compensation should be provided for any economically assessable damage 
resulting from violations of international human rights and humanitarian law, 
such as: 

(a) Physical or mental harm, including pain, suffering and 
emotional distress; 

(b) Lost opportunities, including education; 

(c) Material damages and loss of earnings, including loss of 
earning potential; 

(d) Harm to reputation or dignity; and 

(e) Costs required for legal or expert assistance, medicines and 
medical services, and psychological and social services." 

"Article 24 Rehabilitation should include medical and psychological care as well as legal 
and social services." 

"Article 25 Satisfaction and guarantees of non-repetition should include, where 
applicable, any or all of the following: 

(a) Cessation of continuing violations; 

(b) Verification of the facts and full and public disclosure of the 
truth to the extent that such disclosure does not cause further 
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unnecessary harm or threaten the safety of the victim, 
witnesses, or others; 

(c) The search for the bodies of those killed or disappeared and 
assistance in the identification and reburial of the bodies in 
accordance with the cultural practices of the families and 
communities; 

(d) An official declaration or a judicial decision restoring the dignity, 
reputation and legal and social rights of the victim and of 
persons closely connected with the victim; 

(e) Apology, including public acknowledgement of the facts and 
acceptance of responsibility; 

(f) Judicial or administrative sanctions against persons 
responsible for the violations; 

(g) Commemorations and tributes to the victims; 

(h) Inclusion of an accurate account of the violations that occurred 
in international human rights and humanitarian law training and 
in educational material at all levels; 

(i) Preventing the recurrence of violations by such means as: 

(i) Ensuring effective civilian control of military and security forces; 

(ii) Restricting the jurisdiction of military tribunals only to specifically 
military offences committed by members of the armed forces; 

(iii) Strengthening the independence of the judiciary; 

(iv) Protecting persons in the legal, media and other related 
professions and human rights defenders; 

(v) Conducting and strengthening, on a priority and continued 
basis, human rights training to all sectors of society, in particular 
to military and security forces and to law enforcement officials; 

(vi) Promoting the observance of codes of conduct and ethical 
norms, in particular international standards, by public servants, 
including law enforcement, correctional, media, medical, 
psychological, social service and military personnel, as well as 
the staff of economic enterprises; 

(vii) Creating mechanisms for monitoring conflict resolution and 
preventive intervention. 
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43. Specific remedies that might be available include. Specific remedies available in United States v. 
David M. Hicks could include dismissal of the charges against Mr. Hicks, compensation, exclusion of 
evidence from use against him at trial, and restoration of his liberty. Furthermore, criminal 
investigations and pro!;ecutions could be commenced against individuals who participated in the 
perpetration of international human rights law, international humanitarian law, or international criminal 
law violations, including individuals responsible for failure to ensure that Mr. Hicks receives a full and 
fair trial under internaticlnal human rights law, international humanitarian law, international criminal law, 
U.S. domestic law, and alny other relevant law. Remedies should be made available for Mr. Hicks 
against all perpetrators, whether they are members of the military commission staff or are other 
government or civilian personnel involved with the proceedings at any stage. 

44. 'The United States and the military commissions have violated and continue to violate the rights 
of David M. Hicks usder international human rights law, international humanitarian law right, 
international criminal law, and other relevant law. The United States and the military commissions 
have not ensured that David M. Hicks has received all of the rights to which he is entitled under 
international human rights law, international humanitarian law right, and international criminal law. 
Thus, the United States and the military commissions have violated the rights of David M. Hicks. These 
violations arise under tlie ICCPR, under the customary international law of human rights, and under 
general principles of nternational human rights law. Furthermore, these violations arise under 
international humanitarian law, international criminal law, and other relevant law. 

45. Rights under the ICCF'R violated. The United States and the military commissions have violated and 
continue to violate rights of Mr. David M. Hicks under the ICCPR, including the following rights: 

45.1. the right to liberty and security of person, including a prohibition on arbitrary arrest or 
detention (ICCPR, art 9(1)); 

45.2. the right to be informed of reasons for his arrest and detention (ICCPR, art 9(2)); 

45.3. the right to be informed of the details of any charges brought, and to be brought 
promptly before a court (ICCPR, art 9(3) & (4); 

45.4. the right to proceedings to determine the lawfulness of detention (ICCPR, art 9(3)); 

45.5. the prohibitioii on torture or cruel, inhuman or degrading treatment or punishment 
during detention, and the right be treated with humanity and with respect for the 
inherent dignity of the human person (ICCPR, arts 7, 9(1); lO(1)); 

45.6. the right to equality before the courts and tribunals, and the right to a fair and public 
hearing by a competent, independent and impartial tribunal established by law 
(ICCPR, art 14(1)); 

45.7. the right to a be presumed innocent until proved guilty according to law (ICCPR, art 
14(2)); 

45.8. the right to be informed promptly and in detail in a language which he understands of 
the nature ant cause of the charge against him (ICCPR, art 14(3)(a)); 
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45.9. the right to have adequate time and facilities for the preparation of his defense and 
to communicate with counsel of his own choosing (ICCPR, art 14(3)(b)); 

45.10. the right to be tried without undue delay (ICCPR, art 14(3)(c)); 

45.11. the right to be tried in his presence, and to defend himself in person or through legal 
assistance of hi:; own choosing; the right to be informed, if he does not have legal 
assistance, of this right; and the right to have legal assistance assigned to him, in 
any case where the interests of justice so require, and without payment by him in 
any such case if he does not have sufficient means to pay for it (ICCPR, art 
14(3)(d)); 

45.12. the right to examine, or have examined, the witnesses against him and to obtain the 
attendance and examination of witnesses on his behalf under the same conditions 
as witnesses against him (ICCPR, art 14(3)(e)); 

45.13. the right to have the free assistance of an interpreter if he cannot understand or 
speak the lar~guage used in court (ICCPR, art 14(3)(f)); 

45.14. the right not i:o be compelled to testify against himself or to confess guilt (ICCPR, art 
14(3)(9)); 

45.15. the right to review of a conviction and sentence by a higher tribunal according to law 
(ICCPR, art 14(5)); and 

45.16. prohibition or1 retroactive application of criminal laws (ICCPR, art 4(c)). 

46. Rights under custom;ary international humanitarian law and general principles of international 
humanitarian law violated. 'The United States and the military commissions have violated and 
continue to violate the following rights of Mr. David M. Hicks under customary international law of 
human rights and general principles of law of human rights: the right to a fair trial, the right to be free 
from arbitrary detention, and other rights. 

47. U.S. and military com~missions breach rights of David M. Hicks under international humanitarian 
law. If the tribunal concludes that international humanitarian law is relevant to this case, then the 
United States and the military commissions have breached the rights of David M. Hicks under 
international humanitarian law under, for example, the customary international humanitarian law norms 
codified in Article 75 of the Additional Protocol 1 to the Geneva Conventions. Mr. Hicks is owed a 
remedy by and through the United States and the military commissions for rights violations under 
international humanitarian law, including for violations of rights codified in article 75 the Additional 
Protocol I, including: 

47.1. the right to be treated humanely in all circumstances (article 75 (I)); 
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47.2. an absolute prohibition of, at any time and in any place whatsoever, whether 
committed by civilian or by military agents, violence to the life, health, or physical or 
mental well-being of persons (article 75(2)(a) - (e)); 

47.3. a prohibition of torture of all kinds, whether physical or mental (article 75(2)(a)(ii)); 

47.4. a prohibition of outrages upon personal dignity, in particular humiliating and 
degrading treatment, enforced prostitution and any form of indecent assault (article 
75(2)(b)); 

47.5. a prohibition of collective punishments (article 75(2)(a)(d)); 

47.6. a prohibition of threats to commit torture, outrages upon personal dignity, in 
particular humiliating and degrading treatment and any form of indecent assault, and 
other prohibited behavior (article 75(2)(e)); 

47.7. the right to be informed promptly of the reasons why the persons were arrested, 
detained or interned for actions related to the armed conflict, and to be informed of 
the particulac; of any offence alleged (article 75(3)); 

47.8. the right to be brought before an impartial and regularly constituted court, respecting 
the generally recognized principles of regular judicial procedure (article 75(4)); 

47.9. the right that the procedure shall provide for an accused to be informed without 
delay of the particulars of the offence alleged against him; 

47.10, the right that the procedure shall afford for an accused before and during trial all 
necessary rights and means of defence (article 75(4)(a)); 

47.11. the right to be presumed innocent until proved guilty according to law (article 
75(4)(d)); 

47.12. the right to be tried in his presence (article 75(4)(e)); 

47.13. the right to examine, or have examined, the witnesses against him and to obtain the 
attendance and examination of witnesses on his behalf under the same conditions 
as witnesses against him (article 75(4)(g)); 

47.14. a prohibition on compelling a person to testify against himself or to confess guilt 
(article 75(4)(f)); 

47.15. the right of anyone prosecuted for an offence to have the judgment pronounced 
publicly (article 75(4)(i)); and 

47.16. the right to be advised on conviction of his judicial and other remedies and of the 
time-limits within which they may be exercised (article 75(4)(j)). 

48. Rights under internatiional criminal law violated. 'The United States and the military commissions 
have violated and conti~nue to violate the rights of Mr. David M. Hicks under international criminal law. 
Mr. Hicks is owed a rernedy by and through the United States and the military commissions for rights 
violations under interna1:ional ciiminal law. - 
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Q. Conclusion 

49. The United States is legally obligated to afford David M. Hicks and the other Guantanamo Bay 
detainees their internationally recognized right to a fair trial, their right not to be arbitrarily detained, and 
all other rights due under binding international human rights law treaties (including the ICCPR), under 
binding customary international human rights law, and under binding general principles of international 
human rights law. Furthermore, should the military commissions determine that international 
humanitarian law is relevant, the United States is legally obligated to afford David M. Hicks and the 
other Guantanamo Bay detainees fair trial and other rights, customary and otherwise, under binding 
international humanitarian law as codified in Article 75 of Additional Protocol I of the Geneva 
Conventions and otherwise. In addition, the United States and the military commissions are legally 
obligated to provide David M. Hicks with all of his rights under international criminal law, under United 
States law, and under all other relevant law. 

50. The United States, acting through the military commissions andlor otherwise, must ensure that David 
M. Hicks and the other Guantanamo Bay detainees are afforded all of their rights owed to them, and 
owed to the international community, under international human rights law, international humanitarian 
law, international crimirlal law, United States law, and all other relevant law. 

51. The United States anci the military commissions have breached the rights of David M. Hicks under 
international human rights law, international humanitarian law, international criminal law, United States 
law, and other relevani law. The United States and the military commissions owe Mr. David M. Hicks, 
the other Guantanamo Bay detainees, and the international community a remedy for these breaches of 
law. 

Signed: f6:&d- 
George E. Edwards 
Professor of Law and 
Director, Program in International Human Rights Law and 
Faculty DirectorlAdvisor, Master in Laws Track in International Human Rights Law 
Indiana Urliversity School of Law at Indianapolis 
530 West lNew York Street 
Indianapolis, IN 46202 
U.S.A. 

Tel: (317) 278-2359 
Fax: (31 7) 278-7563 
E-Mail: g&vards@indiana.edu 

Dated: 

Review Exhibit 6 / 
Page 53 of 53 - Page Of Page 277 of 346



UNITED STATES MILITARY COMMISSION 
(GUANTANAMO BAY) 

ESTABLISHED PURSUANT TO EXECUTIVE ORDER OF PRESIDENT ON NOVEMBER 13, 
2001 

UNITED STATES OF AMERICA 1 

v. 

DAVID MATTHEW HIC:KS 

1 
) AFFIDAVIT OF EXPERT OPINION FOR THE 
) DEFENSE- M. CHERIF BASSlOUNl 
) Distinguished Research Professor of Law, 
) President, International Human Rights 
) Law Institute, DePaul University College of 
) Law 

INTRODUCTION 

1. As of October 7, 2001, the United States became involved in an 
internation~al armed conflict against the Taliban regime of Afghanistan. 
This regime was in control of Afghanistan and was recognized by a few 
states as the de jure government of ~ f~hanis tan. '  The Taliban regime was 
at that time ir~volved in a belligerency with the Northern Alliance, an armed 
conflict to which the general laws of war applied even before U.S. entry 
into Afghanistan in October 2001 .' Foreign nationals volunteered to serve 
with the Taliban armed forces. During the conflict which lasted several 
months, and thereafter, the U.S. captured and arrested combatants and 
non-comba~tants in Afghanistan and transferred them to a U.S. detention 
facility on a US.  Military Base in Guantanamo, ~ u b a . ~  

2. Although the Administration maintained that those detained at 
Guantananio do not have a right to a judicial determination of their status 
and cases, on June 28, 2004, the United States Supreme Court ruled that 
foreign nationals held at the U.S. Military base known as Guantanamo Bay 
have the right to challenge their detentions in U.S. Federal  court^.^ This 
ruling confirms that the Executive Order is subject to the Constitution of 
the United States, irrespective of the legal basis on which the President 
issued it. 

3. The Execu1:ive Order is subject to the Constitution, even though the 
Executive Order applies to activities taking place at a U.S. military base 

' These states are Pakistan, Saudi Arabia, and the United Arab Emirates. See Jordan J.  Paust, Use ofArrned 
Force Againsr Terrorists in Afghanirtan, Iraq and Beyond, 35  CORNELL I N T ' L  L. J. 533.39 n.19, 543-44 
(2002). 

See, e . g ,  Paust, supra note 1. at 539 n.19. ' See, . g . ,  Silualion ofiirrnan Righr in A/gianislaan: Repm of the independent E.rRMdee 
on Hilrnaw Rights, At5911 5 0  (Sept. I. 2004). 

Rasul el al v. Busti, 124 S.Ct. 2686, 159 L.Ed.2d 548 (2004). 
Page 
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located outside the u.s.~ Consequently, the Executive Order, and its 
interpretation, have to be in conformity with the United States Constitution. 
Since the Constitution excludes ex post facto ~e~is la t ion,~ if the definition 
of crimes contained in Military Instruction No. 2 (which was adopted 
pursuant to the provisions of the November 13. 2001 Executive Order) is 
ex post fstcto, it would be unconstitutional. 

4. The President, irrespective of the legal basis on which he relied on issuing 
the November 13, 2001 Executive Order, must conform with what the 
Constitution refers to as "law of nations" in Article 1, Section 8 (which 
includes treaties, customary international law and "general principles of 
law"), as  ell as applicable treaties of the US., both of which are part of 
U.S. law.' 

5. The Corrtmission has the inherent power to interpret the Military 
lnstructions and it has the inherent power, and duty to interpret the 
Instructions in a manner that is consistent with the Constitution. A 
threshold issue to be determined by the Commission is whether the 
contents of the Military lnstructions are compatible with the Constitution 
and if they are intended to embody international law, which is binding 
upon the llnited States, whether international law is properly reflected in 
said Military Instructions. 

QUESTIONS PRESENTED 

6. This experl: opinion addressees the Military lnstructions compatibility with 
international law with respect to "conspiracy" and "common criminal 
enterprise." It is the expert testimony of this witness that neither 

' Rasul, 124 S.Ct. 2692-9. See also Jordan I. Paust, Post-9/11 Overoction and Fallacies Rsgurding War 
and Defense, Guunrancmo, the Status of Persons, Treatment, Judicial Review of Derenlion, und Due 
Pvocess in Military Commissiuns, 79 NOI'RE DAME L. REV. 1355, 1347-49 (2004). 

See Constitution of the U.S., Art. I, Sec. 9(3); Art. I, Sec. 10. See also. Calder v. Bull, 3 U.S. (3 Dall.) 386 
(1798); bliller v. Florida, 482 U.S. 423 (1987). For the same principle under international law see 
International Covenant on Civil and Political Rights, Dec. 19,1966, 993 U.N.T.S. 3 (entered info force 
Jan.3,1976), at Art. 15. The U.S. has ratified this treaty. See al.~o. M. Cherif Bassiouni, Sjmposium: 
ReJeclion on ihe Rarrfcczlion oj'The International Covenant on Civil and Political Rigl~rs By Thc United 
StntesSenatq 42 DcPaul L. Rev. 1169, 1170 (1993) and other articles included in the Syniposium i s s ~ ~ e .  4 i 
' S e e  Constitution ofthe U.S., Art. V1, Scc. 2 ;  Art. I_  Sec. 8; See also, Ross v. Rillenhouse, 2 U.S. (2 Dall.) = 
160, 162 (Pa. 1792)(reaff1rming the supremacy of the custon~ary law of nations within the United States); 9 
Henfield's Case, 11 Cas. 1099, 1101 (C.C.D.Pa. 1793) (No. 6,36O)(Chief Justicc Jay noting that the laws of L: 

Ihr United States, includes the custornaly "law of nations" and that such law was directly incorporable for 
thc purpose of ~rirninal s:mctions). For other cases, opinions, and recognitions that customary international 

J d  P 
law is "law of thc United States," See, e.g. Jordan Paust, Customary Internafional Law and Humon Rights P) 0)  .- 
Trealies are Law ofthe 1lnM.d Slates, 20 MICH. J.INI'L L. 301 (1999) and sources cited therein. See also, 

a m  

JORDAN PAUST, INTERN.&'I'IOEJAL I.AU8 AS LAW OF T I E  UNITED STATES 67-70, 169-73 (2d ed. 2003). 
,g B 
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"conspiracy" as a general crime, nor "common criminal enterprise" exist in 
international criminal law.' 

OPINION 

7. Any legislation, or quasi-legislation enacted in the U.S., which is intended 
to embody or reflect international'law must necessarily rely on the sources 
of interni3tional law as stated in Article 38 of the International Court of 
Justice Statute ("ICJ Statute"), made part of the United Nations Charter 
("UN ~ h a r t e r " ) . ~  The United States is a signatory to the UN Charter and a 
member state of the United Nations and is, therefore, bound by the 
content of Article 38. Furthermore, it should be noted that Article VI, 
Section 2 of the Constitution states that "all treaties" are part of the 
supreme law of the land." The Commission is, therefore, Constitutionally 
bound to rnterpret the Military Instructions accordingly. 

Conseque!ntly, both the Constitution and the treaty obligations of the U.S. 
under the Charter of the United Nations require it to comply with the 
recognized sources of international law contained in Article 38 which are: 

1. International Conventions, whether general or particular, establishing rules 
express.ly recognized by the contesting states, 

2. international custom, as evidence of a general practice accepted as law; 
3. the general principles of law recognized by civilized nations; 
4. judicial decisions and the teachings of the most highly qualified publicists of the 

varicus nations, as subsidiary means for the determination of rules of law;" 

Because {his treaty is part of the "supreme law of the land," the 
Commission is Constitutionally-bound to apply it in connection with the 
Military Instructions' interpretation, just as it is bound to uphold the 
Constitution's ex post facto prohibition.12 

8. It is well-established under "General Principles of law" as well as under 
treaty-law, tha~t any criminal legislation must conform to the "principles of 
legality."'3 The U.S. Constitution and international law contain the same 
prohibition against ex post facto legislation.I4 Moreover, the "principles of 
legality" under both the Constitution and international law, require that 
criminal le!yislation has to be specific and cannot be vague and 

- -- 
I M. CHERIF BASSIOIJNI, lNTROOUCTlON TO INTERNATIONAL CRI~ZMAL LAW (2003)(hereinafter 
"BASSIOLWI, INTRODUCTION"), at Ch. 111. 
See Statute o f  the Intercatic~nal Court of Justice, June 26, 1945.59 Stat.1055, 3 Bevms 1179, at Art. 38. 

lo Constitution o f  the United States, Art. VI, Sec.2. 
l1 See SlaNte ofthe ltltrr~rdtianal Court of Justice, supra note 9, at Art. 38. 
"See Constitution o f  the U.S., Art. I, Sec. 9(3); Art. I, Sec. 10. See also, Calder v. B7lli, 3 U.S. (3 Dall.) 
386 (1798); MiNcr v.  Flol.iilu, 482 U.S. 423 (1987). 
'' See M. CHERIF BASSI~UNI, CRIMES ACiAlNST HUMANITY IN INTERNATIONAL CRIMMAL LAW (2nd rev. 
ed., 1999)(hereinal?er "B~~sslOIJNl, CRIMES AGArNSTHUMANITY"). 
l 4  see smra footnote 6. 

Page 280 of 346



ambiguous15 The Military Instruction on "conspiracy" and "common 
criminal enterprise" are in violation of the Constitutional and international 
prohibition against ex post facto laws and they are vague and ambiguous 
and, as :such, the y violate the "principles of legality" because they are 
vague and ambiguous. 

9. Of all 281 Conventions applicable to 28 categories of international 
crimes,16 only five Conventions contain a reference to conspiracy. They 
are: the Genocide   on vent ion'^, the UN Convention Against lllicit Traffic in 
Narcotic Drugs and Psychotic ~ubstances'~, the Convention for the 
Suppression of the Illicit Traffic in Dangerous Drugs (as amended)Ig, the 
Council of Europe Convention on Laundering, Search, Seizure and 
Confiscation of the Proceeds from crime2', the International Convention 
on the Suppression and Punishment of the Crime of   part he id", and the 
Supplementary Convention on the Abolition of Slavery, the Slave Trade, 
and lnstiti~tions and Practices Similar to No other international 
Convention recognizes conspiracy as an international crime. In these 
Conventions the reference to conspiracy relates to that crime only. Thus, it 
is unquestionably mistaken to extrapolate from these Conventions the 
existence of a general crime of conspiracy in international criminal law. 

-- 
IS See,e.g, Connalfy v. Gen. Constr. Co., 269 U.S. 385 (1926); Rose v Locke, 423 U.S. 48 (1975); Colten 
v. KentrrcLy, 407 U.S. 104 (1972). These cases before thc US Supreme Court were decided in the S~ and 
14* Amendment grounds. 
l 6  See IKTERNATIONAL. CRIMINAL LAW CONVENTIONS AND THEIR PENAL PROVISIONS (M. CHERIF 
BASSIOUNI, ED. 1997)(" BASSIOUNI, CONVENTIONS"). 
" See Convention 011 the Prevention and Punishment of the Crime of Genocide, Dec 9, 1948, art. ill(b), S. 
Exec. Doc. 0, at 7 (1949), 78 U.N.T.S. 277, 280 (including "conspiracy to commit genocide" a5 a crime). 
IS United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 
adopted Dec. 19, 1988, art. l(l)(c)(iv), 28 I.L.M. 493 (1989) (including "conspiracy to commit as an 
offence); See also, Protocol Amending the Single Convention on Narcotic Drugs, 1961, Mar. 25, 1972, art. 
14, 1976 Can. T.S. No. 48, 18 (amending art. 36(2)(a)(ii) to include "col~spiracy to commit" narcotics 
offences as a crime). 
"See Convention for thl: Si~ppression ofthe Illicit Traftic in Dangerous Drugs, June 26, 1936, art2(c), 198 
L.N.T.S. 299, 309, amended by Protocol Amending the Agreements, Conventions and Protocols on 
Narcotic Drugs Concluded at the Hague on 23 January 1912, at Geneva on 1 I February 1925 and 19 
February 1925, and 13 July 1931, at Bangkok on 27 November 1931 and at Geneva on 26 June 1936. Dec. 
11, 1946, T.I.A.S. No. 1671, 12 U.N.T.S. 179 (requiring signatory states to make legislation providing for (V 
the severe punishment of'conspiracy to traffic drugs). 
20 Council of E u r o ~ e  Conve:ntion on Laundering, Search, Seizure and Confiscation of  the Proceeds from 
Crime, Nov. 8, 1990, ;art. 6(l)(d), E.T.S. No. 141, 3 (requiring "cach party to adopt legislation ... 
esvablishing conspiracy to commit laundering offences as an offence under domestic law"). L 

21 Sce International Convention on the Suppression and Punishment of the Crime of Apartheid, U.N. 
GAOR, 28th Scss., 2185th plen. Mtg., Annex, Supp. No. 30 at 76, art. III(a). U.N. Doc. A19030 (1973) 5 
(assigning criminal responsit)ility for those who "[cJommit, participate in, directly incite or conspire in the Ill b 
commission of the acts [of apartheid]"). & 0 

Supplementary Conver~tiot~ on the Abolition of Slavery, The Slave Trade, and Institutions and Practices .- 
Similar to Slavery, Sept. 11, 1056. art. 6(1), T.I. A.S. 6418, 3206: 266 U.N.T.S. 3, 43 (making "being a party * t? 

to conspiracy" to engage in slavery a punishable act); Z P  
Page 281 of 346



10. The Charter of the lnternational Military Tribunal at Nuremberg and the 
Statute of the lnternational Military Tribunal for the Far East, included 
conspiracy to commit "crimes against peace" as a separate crime.23 Thus 
conspiracy was limited to that crime and the IMT interpreted its Charter as 
excluding conspiracy to commit "war crimes" and "crimes against 
humanity." Consequently, no such charge (conspiracy) was brought in 
connection with these crimes. In addition, conspiracy (as a general crime) 
was not included as a separate crime in the "Nuremberg Principles" as 
they were drafted by the lnternational Law Commiss~on in 1950.'~ 

11. Nothing )In !he jurisprudence of the lnternational Criminal Tribunal for the 
Former Yugoslavia (ICTY) or lnternational Criminal Tribunal for Rwanda 
(ICTR) establishes conspiracy as a general crime under international law. 
The jurisprudence of these tribunals applied the notion of conspiracy to 
the crime of genocide and that is because that convention specifically 
includes it.25 

12.The existence of a general crime of conspiracy in some national laws is 
not enough to justify the assumption that such a crime exists in customary 
international law because it does not reflect a State's opino juris that such 
domestic crimes are also international crimes.26 Moreover there is no 
practice of state's establishing conspiracy as a stand-alone crime in 
lnternational Criminal ~aw."  Conspiracy as a separate crime exists in the 
common lisw systems, even though its interpretation and extant varies 
from state to state where the common law is followed. A survey of 
common law states that to have a general conspiracy crime undertaken 
reveals that only a few states have such an offense included in their 
criminal lavvs.'' This means that of the 192 states of the world, 148 do not 
have the crime of conspiracy in their criminal laws. In addition, no state 
that criminaliz:es conspiracy extends it to an international crime, save for 

The International Military Tribunal at Nureniberg was established by the Agreement for the Prosecution 
and Punishment of Maj(x War Criminals of the European Axis, Aug. 8, 1945; Charter of the International 
Military Tribunal, 50 Stat. 1544, 1546, 82 U.N.T.S. 279, 284 ("IMT Charter"); Charter of the International 
Military Tribunal for the Far East. Apr. 26; 1946, T.I.A.S. No. 1589, at 11, 4 Bevans 27 ("IMTFE 
Charter"). See also. %'HITNEY HARRIS, TYRANNY ONTRIAL: THE EVIDENCE ATNUREMEERG (1995). 
'' See Principles of the  Nuremberg Triburral 1950, Report of the ILC (Principler vf hrernaiional Law 
Recognized in the Tribunal), July 29, 1950: U.N. G.40R, sth Sess., Supp (No.12) 11, U.N. Duc. A113 16 
(1950). 
25 .See supra fn. 17. 
26 See, e g ,  ANTHONY A .  D'AMATO, THE COKCEPT OF CUSTOM IN INTERNATIONAL LAW (1971); Michael 

4 3 
Akehurst. Custom ns A Source of hzternu,ional Law, 47 BRIT. Y.B. INT'L L. 1 (1974); OPPFNHFIM'S CI 

INTERhATIONAL LAW (Robert Jennings & Arthur Watts eds., 9th ed. 1992). ,- 

'' Customary international law requires both oyinojuris and the consistent practice of states. Id. 
The CIA World Factbook (Decemher 2003), and as complied by nationrnaster.com (available at 

htt~:l/www.nationmaster.con~l~ra~h-Tkov les sv.;_) lists 250 states and territories. Of these 250 states and 
territories, there are 192 independent states. Only 44 of these states that follow the common law have a 4 3 

0 )  a, ,- 
general crime of conspiracy, which for the most part relate to specific crimes. In other words, conspiracy is 
treatsd as an inchoate crime. Therefore, there is no conspiracy in of itself, but conspiracy to commit a 
specific crime. 
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the treaty offenses mentioned above in paragraph nine (9). Moreover, no 
amle ueems that domestic criminal law, as reflecting a customary rule of 
international law. Thus, conspiracy cannot be considered a crime under 
customary international law. 

13.As to the "general principles" of law2', which could be a source of 
international criminal law subject to the principles of legality3', in order for 
a general principle to exist it must be found, in accordance with the 
lnternational Court of Justice's decision in the Lotus case3', in all criminal 
justice systems of the world. According to this affiant, it would be more 
appropriate to identify the existence of a general principle in the majority of 
the laws of states which are part of the major families of legal systems. 32 

In case of conspiracy it would be impossible to show that it exists as a 
crime other then in the domestic criminal laws of common law systems, 
and even in these systems, conspiracy is mostly limited to a specific 
crime. The civil law system, as well as the Germanic, Islamic, and the 
hybrid law systems do not contain the crime of conspiracy. Consequently, 
it cannot be said that the notion of conspiracy as a general or separate 
crime exists under "general principles of law." 

14. CCE is r~ot  contained in any of the 281 conventions on international 
criminal  la!^."^ CCE is essentially found in U.S. law.34 This affiant has 
found no other similar provision in any of the world criminal laws. It should 
be noted that there are some laws that have expanded the notion of 
individual crirninal responsibility for belonging to a criminal This 
concept finds support in international criminal law in the IMT's 
establishment of responsibility for belonging to the SS and SA during 
~ ~ 1 1 . ~ ~  But membership alone was not deemed a crime in its own right. 

15. The jurisprudence of the lnternational Criminal Tribunal for the Former 
Yugoslavia (ICTY) and the lnternational Criminal Tribunal for Rwanda 
(ICTR) uniformly establishes that CCE is not a separate category of 
crimes, but rather a basis for criminal responsibility. The cases that have 
established this proposition are: 

-- 
29 See hf. Cherif Bassiouni, A Funcfional Approach fo  "General Principles of Internafional Law, 11 
MICH.J.INT'L L. 768-818 (1 !~90)("Bassiouni, General Princip/es"). 

See DASSIOLNI, CKIMES AGAINST HUMANITY: supra note 13. 
"See The Lotus Case (Fr. V. rurk.), 1927 P.C.1.J. (Se1.A) No.10, at 25. 
l2 See Bassiouni, Gmeraf  Principles, supra note 29. 
" B A S S I O ~ I ,  CONVENTIONS, Supranote 16; BASSIOUNI. INTRODUCTIOY, slrpra note 8, at Ch. 3. 
"See 21 U.S.C. 848 ("C<~nlinuing Criminal Enterprise") 
l5 See, e g ,  Italian Code of Criminal Law, Associazione per Delinquere, Arts. 416-18, Associuzione 
Sovversivo, Art. 270 ond 4ssociazioneper Delinquere di  Stampo Mafioso, Art. 41 h h b ;  the French Criminal 
Code Arts. 265-7, Assockrfion de Mu~uiteurs 
"See  BASSIOINI, INTR~~)UC.TION, supru 11012 8, at 82-4 (discussing the international criminal responsibility 
cf groups and organiwtions). 
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Prosecutor v. Tadic, Case No. IT-94-1-T, Trial Chamber I1 
Judgment (May 7, 1 9 9 7 ) ~ ~  followed by Prosecutor v. Tadic, 
Case No. IT-94-1-A, (Appeals Chamber Judgment) (July 15, 
1999)~' 
The Prosecutor v. Delacic et a/. Trial Judgment (Nov. 16, 1998) 
("Celebici Trial Judgment"); 
P~.osecutor v. Brdjanin & Talic, Decision on Form of Further 
Amended indictment and Prosecution Application to Amend 
(June 26, 2001); 
Prosecutor v. Kmojelac, Trial Chamber Decision on Form of 
Second Amended Indictment (May 11,2000), followed by 
Prosecutor v. Kmojelac, IT-97-25-T, Trial Chamber II Judgment 
(Mar. 15, 2002), followed by Prosecutor v. Krnojelac, lT-97-25- 
A, Judgment of the Appeals Chamber (September 17, 2003); 
Prosecutor v. Furundzija, Appeals Chamber Judgment (July 21, 
2000); 
Prosecutor v. Blaskic, IT-95-14-T, Trial Chamber Judgment 
((March 3,2000); - Prosecutor v. Krstic, IT-98-33-T (Trial Chamber Judgment, Aug. 
2, ;!001) followed by Prosecutor v. Krstic, Judgment on Appeals, 
IT-98-33-A (April 19, 2004); 
Prosecutor v. Kordic & Cerkez, IT-95-1412-T (Trial Chamber 
Judgment, Feb. 26, 2001); 
Prosecutor v. Milutinovic et al., IT-99-37-AR72, Appeals 
Chamber Decision on Dragoljub Ojdanic's Motion Challenging 
Jurisdiction - Joint Criminal Enterprise, (May 21, 2003); 
F'rosecutor v. Vasiljevic, Appeals Chamber Judgment, lT-98-32- 
A (February 25,2004). 

In all of these cases the Tribunal found that the accused had to commit 
a specific act which is part of the material element of one of the crimes 
within the jurisdiction of the Tribunal. In addition, all of the cases 
required proof of intent for the commission of the specific crime in 
question, and not only the overall intent of being part of the group, or 
sharing the goals and objectives of the group. 

The basic case of which the Tribunal's jurisprudence on the issue of 
CCE was founded is the Appellate Chamber Judgment in Prosecutor v. 
Tadic. In that case, the Appeals Chamber identified the three 
categories of cases involving CCE form of responsibility as follows: 

First, in cases of co-perpetration, where all participants in the common design possess the same .- 
criminal intent to commit a crime (and one or more of them actually perpetrale the crime, wilh intent). 
Second\.{, in the so-called "concentration camp" cases, where the requisite mens rea comprises T: 
knowledge of the nature of the system of ill4realment and intent to further the common design of 111- (;j 

-- 
37 

3 
0 a' 

Hereinafter "Tadic TC .Iudl:ment". " 0) 

38 Hzreinafter "l'adic Appeals Judgment." K 
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treatment. Such intent may be proved either directly or as a matter of inference from the nature of the 
aceJsecrs authorty within the camp or organisational hierarchy. With regard to the third category of 
caSk?s, it 1s appropriate to apply the notion of "common purpose" only where the following 
requirements concerning mens rea ate fulfilled: (I) the intention to take pad in a joint criminal 
enterprise and to further - individually and jointly -the criminal purposes of that enterprise: and (ii) the 
fore:jeeability of the possible commission by other members of the group of offences that do not 
conntitute the object of the common onminal purpose. Hence, the participants must have had in mind 
the inter~t, for instance, to ill-treat prisoners of war (even if such a plan arose extemporaneously) and 
one or some members of the group must have actually killed them. in order for responsibility for the 
deaths to be imputable to the others, however, everyone in the group must have been able to predict 
this result It should be noted that more than negligence is required. What is required is a slate of 
mlnd in which a person, although he did not intend to bring about a ceriain result, was aware that the 
actions of the group were most likely to lead to that result but neveriheless willingly took that risk. In 
other words, the so-called dolus evenluaiis is required (also cailed "advertent recklessness" in some 
national legal systems)." 

The Appellate Chamber then articulated the actus reus ("objective 
elements") of CCE mode of participation: 

i. A pluraiily ofpersons They need not be organised in a military. political or administrative structure, 
as is olearly shown by the Essen Lynchrny and the Kurt Goebellcases. 

II Tnf! 5 i s ' ene  o l a  common plan. ncclgn or prposc tvtl.c.r a r,ou<.lr lo or nvo'vas lla con,mrss!un 
of a crjrnt. ?ro,,dec form rhe SlaluO Tnere s 70 necess ty for lnfs pa r ,  oestgn or purpose lo ravc 
been pre,viously arranged or formulated. The common plan or purpose may materialise 
extemporaneousiy and be inferred from the fad that a plurality of persons acts in unison to put into 
effect a joint criminal enterprise. 

... 
111. Partfci~iation of the accused in the common design involving the perpetration of one of the cnmes 
provided for in the Statute. This participation need not involve commission of a specific crime under 
one of those provisions (for example, murder, extermination, torture, rape, etc.]. but may take the 

form of as!;istance in, or contribution to, the execution of the common plan or purpose. 
40 

With regards to the mens rea ("subjective elements") the Appellate 
Chamber held that "the mens rea element differs according to the 
category of common design under c~nsideration."~' It was held that: 

With regard to the first category, whal is requred is the intent to perpetrate a certain crime (this betng 
the rh;lred intent on the parl of ail co-perpetrators). With regard to the second category (whlch, as 
noted above, is really a variant of the first), personal knowledge of tile system of lll-treatment is 
requ~red (whether proved by express testimony or a matter of reasonable inference from the 
accused's position of authority), as well as the Intent to further this common concerted system of ill- 
treatment. With regard to the third category, what is required is the intention to participate In and 
further the criminal activity or the criminal purpose of a group and to contribute to the joint criminal 
enterprise or in any event to the commission of a crime by the group. In addition, responsibility for a 
crime olher than the one agreed upon in the common plan arises only if, under the circumstances of 
the case, (i) 1 was foreseeable that such a crime mi ht be perpetrated by one or other members of 
the group and (ii) the accused willinyiy took that risk. 0 

This holding was followed by otherTria1 Chambers Judgment at the ICTY 
and was reaffirmed by the Appeals Chamber in Prosecutor v. Milutinovic 

3Y Tadic Appeals Judgment, a t  para.220. 
" Oadic Appeals Judgment, at para.227. 
41 Tadic Appeals Judgment. at para.228 
42 Tadic Appeals Judgment, at para.228. 
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et a/., fippeals Chamber Decision on Dragoljub Ojdanic's Motion 
Challengi~ig Jurisdiction -Joint Criminal Enterprise on May 21, 2003.~~ 

As a result of the above, ICTY jurisprudence provides that: 

a. CCE is a basis for individual criminal responsibility, but is not a 
crirne in of itself; 

b. An accused must be proven to have committed, in whole or in part, 
the material element of the crime charged and have the intent to 
conimit the crime charged. 

C. The accused cannot be charged with other crimes committed by 
other members of the group unless the act that the accused 
performed was in furtherance of other crimes committed by other 
members of the group and the accused had requisite intent. 

d. Corlspiracy applies only to the crime of genocide because the 
Corlvention on the Prevention and Punishment of the Crime of 
Genocide provides for conspiracy. 

The jurisprudence of the Tribunal has also found that an accused can be 
charged with the crimes committed by an accomplice in keeping with 
prevailing practices of states in connection with vicarious criminal 
responsibility pertaining to "adding and abetting." Lastly the jurisprudence 
of the ICTR held that vicarious criminal responsibility arises in connection 
with solicitation and incite~nent.~~ 

16. The notion of vicarious individual criminal responsibility exists in every 
legal system in the world, but its interpretation and application varies. In 
the estimated two-thirds of the world legal systems vicarious criminal 
responsibility exists only when the person having the prerequisite mental 
state (as defined by statute) commits an act which is deemed part of the 
material element of a particular crime. There is, however, no legal system 
that establishes vicarious criminal responsibility only on the basis of intent, 
without the commission of some part of the material element of a given 
offence. There? is, therefore, a range between legal systems as to what is 
required to be proven as part of both the mental and material element 
required for the different forms of vicarious criminal responsibility. Once 
again it shc~ulcl be emphasized that no legal system establishes vicarious 
responsibili1:y with the existence of mere intentionality or for being part of a 
group, with'oul: the commission by the accused of part of the material 
element contemplated by the crime carried out by other members of that 
group. The jurisprudence of the ICTY and ICTR, though uncertain as to 
whether it is in reliance on customary international law or general 

11 Prosecutor v. Milutinovic et al., IT-99-37-AR72, Appeals Chamber Decision on Dragoljub Ojdanic's 
Motion Challenging Juri:idiction - Joint Criminal Enterprise, (May 21, 2003). Bul see, Sep. Opinion Hunt, 
at para.30 (noting that he is "not satisfied that [the Appeals Chamber] in Tudic ... demonstrated a 
sufficiently firm basis for the recognition of these casts as a separate category" of CCE). 
'"~ee, e.g , Prosecutor v. Akqvrsu, ICTR-964-T, Trial Chamber Judgment (Sept.2, 1998). 
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principles of international law, requires that the person that is part of the 
group sharing the same objectives and referred deemed part of the 
material ~ ~ l e ~ n e n t  of the crime charged. It is in this respect that the Military 
Instruction and the Government's position are both confused and 
confusing, first because the link conspiracy and CCE (which has no basis 
in International criminal law) and second because they extrapolate the 
widest notion of vicarious responsibility under U.S. conspiracy law to 
international criminal law. without regard to the fact that there is no basis 
for such an ~txtrapolation. Admittedly, this may be simply the result of poor 
draftsmanship and lack of comprehension of international criminal law and 
comparative criminal law. In this case it would be up to this Commission to 
properly interpret and apply the meanings of conspiracy (limited to specific 
treaty crimes) and CCE (unrelated to conspiracy, and merely indicative of 
a concept of vicarious criminal responsibility which requires the 
commissic~n of an act or conduct related to the material element of a given 
crime charged against a member of that group). 

CONCLUSION 

a. Conspiracy and CCE do not exist as separate crimes in 
international criminal law. 

b. The Military lnstruction concerning the crimes of "conspiracy" and 
"CCIE" are in violation of the Constitution's ex post facto prohibition 
and the Fifth and Fourteenth Amendments to the Constitution, on 
the grounds of vagueness and ambiguity. 

c. The Military lnstruction concerning the crime of "conspiracy" and 
"CCE" violate international law, in particular Article 15 of the 
International Covenant on Civil and Political Rights, which the U.S. 
ratified. 

d. Conspiracy exists with respect to certain international crimes, as 
indicated in paragraph nine. 

e. The Government's position on' CCE, as supported by the 
jurisprudence of the lCTY and ICTR, is mistaken. 

October 31,2004 
Chicago, Illinois M. Cherif Bassiouni 
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v. ) AFFIDAVIT OF PROF. M. CHERIF 
BASSlOUNl 

) Distinguished Research Professor of Law 
) and President, lnternational Human Rights 

DAVID MATTHEW IHICKS ) Law Institute, DePaul University College of 
1 lLaw 

Curriculum Vitae 

M. CHERIF BASSlOUNl 

Distinguished Research Professor Law, DePaul University (since 1964), 
and President lnternational Human Rights Law Institute (since 1990); 
President lnternational Institute of Higher Studies in Criminal Sciences, 
Siracusa, Italy (since 1988), Dean (1976-88); Honorary President, 
lnternational Association of Penal Law. (President 1989-2004); Secretary 
General, (1974-1989); Non-resident Professor of Criminal Law, The 
University of Cairo (since 1996); Guest Scholar, Woodrow Wilson 
lnternational Center for Scholars, Washington, D.C. (1972); Visiting 
Professor of Law, New York University Law School, (1971); Fulbright- 
Hays Profe:jsor of lnternational Criminal Law, The University of Freiburg, 
Germany ('1970). A frequent lecturer at universities in the U.S. and 
abroad. 

Author of 27 and editor of 44 books on lnternational Criminal Law, 
Comparative Criminal Law, Human Rights, and U.S. Criminal Law; and 
author of 217 articles published in law journals and books in the U.S. and 
other countrie:j. These publications were in Arabic, English, French, 
Italian and Spanish. Some of them have been cited by the lnternational 
Court of Justice, the lnternational Criminal Tribunal for the Former 
Yugoslavia (IC'TY), The lnternational Criminal Tribunal for Rwanda (ICTR), 
the United States Supreme Court, as well as by several United States 
Appellate and Federal District Courts, and also by several State Supreme 
Courts. 
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United Flations positions: Commission on Human Rights' lndependent 
Expert on Human Rights in Afghanistan (2004-present); Chairman of the 
Drafting Committee of the 1998 United Nations Diplomatic Conference on 
the Establishment of an lnternational Criminal Court; Vice-Chairman of the 
General Assembly's Preparatory Committee on the Establishment of an 
lnternational Criminal Court (1996-98); Vice-Chairman of the General 
Assembly's Ad Hoc Committee on the Establishment of an lnternational 
Criminal Court (1995); Chairman of the United Nations Commission of 
Experts Established Pursuant to Security Council 780 (1992) to 
Investigate Violations of lnternational Humanitarian Law in the Former 
Yugoslavia (1993), and the Commission's Special Rapporteur on 
Gathering and Analysis of the Facts (1992-1993); Commission on Human 
Rights' lndependent Expert on The Rights to Restitution, Compensation 
and Rehabilitation for Victims of Grave Violations of Human Rights and 
Fundamental Freedoms (1998-2000); Consultant to the Sixth and Seventh 
U.N. Congress on Crime Prevention (1980-85); Consultant to the 
Committee on Southern African, Commission on Human Rights (1980-81), 
(Prepared a Draft Statute for the Creation of an lnternational Criminal 
Court to prosecute apartheiq; Co-chairman of the Committee of Experts 
which prepared the U.N. Convention on the Prevention and Suppression 
of Torture (1978); Co-chair of the Committee of Experts that drafted 
proposed 1J.N. Convention on Torture (1977); Honorary Vice-President to 
the Fifth Congress on Crime Prevention (1975); 

Consultant to the U.S. Departments of State and Justice on projects 
relating to international traffic in drugs (1973) and international control of 
terrorism ('1975 and 1978-79); consultant to the Department of State on 
the defense of the U.S. hostages in Iran (1979-80). 

Among the distinctions and awards received are: Nomination to the Nobel 
Peace Price (1999); Special Award of the Council of Europe (1990); 
Defender of Democracy Award, Parliamentarians for Global Action (1 998); 
The Adlai Stevenson Award of the United Nations Association (1993); the 
Saint Vincent DePaul Humanitarian Award (DePaul University 2000). 

Honorary degrees: Doctor of Law honoris causa (LL.D.), National 
University of Ireland, Galway (2001); Doctor of Law honoris causa, 
Niagara University (1997); Doctor of Law honoris causa (Docteur d'Etat en 
Droit), University of Pau. France (1986); Doctor of Law honoris causa 
(Dottore in Giurisprudenza), University of Torino, Italy (1981). 

Medals: Order of Military Valor, Egypt (1956); Order of Merit of the 
Republic, Italy, (Commendatore) (1976); Order of Merit of the Republic, 
ltalv fGrand3Ufficiale) (1977): Order of Scientific Merit (First Class). Eavwt ,. -, , 
(1 g84); Grand ~ r o s s d r d e r  bj Merit of the Austrian ~ e b b l i c  (Commander) 42 
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(1990); Order of Lincoln, Illinois, USA (2001); Legion d'Honneur (Officier), 
France (;!OC13); Grand Cross of the Order of Merit. Federal Republic of 
Germany (Commander) (2003). 

Earned law degrees: LL.B. University of Cairo; .l.D. Indiana University; 
LL.M. John Marshall Law School; S.J.D. George Washington University. 
Also studied law at Dijon University, France, and at the University of 
Geneva. Switzerland. 

Admitted lo the practice of law in Illinois, Washington, D.C. and before the 
United States Supreme Court, the Second, Fiflh, Seventh, Ninth and 
Eleventh Circuits and the United States Court of Military Appeals. Also 
admitted to practice before the Egyptian Supreme Court. Handled many 
cases of international dimensions, specializing in extradition and 
international cooperation in criminal matters. Coordinated major litigation 
involving multiple parties, including states, on mattlers involving 
international law. 
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AFFIDAVIT 

1 an1 h1ichaeE N. Schmift, Professor of Lntert~ational Law and Director ofrhe Progra~u in 
Advanced Security Shtdies at [he George C. IsMarshall. European Center for Security 
Studies, a US-German educational institution syonsol-ed joiiltly by the Departn~ent of 
Defense and &man Ministry of Defense. A retired USAF Judge Advocate who has 
served on the Edculties of the United Statcs Air Force Academy and the United States 
Naval War College, my putrlieations include over 60 articles and edited books, the vast 
n~ajoriw dealing with intm:ational law, in particular the law of armed conflict. 
Professional affiliations include the Lieber Society ofthe American Society o f  
International Law (Member, Executive Board), the International Law Association, and 
the lntcnlatlonal Society for Military Law and the Law of War. In 2002> 1 \\.as elected a 
Member of the International institute of Hun~anitaricui Law, and I c m e ~ ~ t l y  scrve on the 
Steering Committee of Hamard's International Huma~litarim Law Kescarcli h~iriative and 
on the Board of Editors of the lntemational Review of the Red Cross. I have been 
invol\-ed as an "lntemational Expert" in ncuneroys projects seeking to clarify the law o f  
mned conflict. Currently, I am participating in such projects with regard to non- 
intarnational armed conflict (Institute of Humanitarian Law), aerial warfare (Harvarcl), 
:znd participalion by civilim; in hostilities (International Cornminee of the Red Cross). 
Illy academic degrees include an LL.M fi-om Yale Law Scl~ool, a JD ~?OLII the E!livcrsity 
of Texas, an MA in National Security and Strategic Studies from the h'aval War Collcge, 
and an MA aid BA from Texas State University. 

I have bccn asked to comment on Iaw of armed confhct (a tern? synonymous wit11 "law of 
nar" and "humanilarian lau,") issues related to the cast; of Xlr. Davtd Matthews Hicks. 

Sources of International Law 

1,  The accepted sources of i~~tamational law are set forth in Article 38 of the Statute to 
the Inteniational Court of Justice: 

a. international conventions, whether general or pariiculru, rstablisbin: ruler cxprcsrly 
recognized by the con~stinring statec; 

h. iulernarional custom. as evidence of a gencal prvctice xccrpted as law; [and] 
C. the general principles of hrv rrcopized by c~vilized nations.' 

A.s the law of anned conflict is a sub-category of international law, it is dcrived fro~ii 
such sources. 

2 Co~ivcntiotls formally b ~ n d  only parties thereto. However, certain pl-ovisions of 
various law of armed conflicl conventions are characterized as also reflectin5 custoniary 
law. and are thereby binding cwen on non-Pa~tics. For instance, the United States vie~vs 
n~uch of the 1977 Additional Protocol I to thc 1949 Geneva Conventions. ro which i t  is 

I Stan~re of the 111temation~t Court c'f Justice. an. 38.l(a-c) [ICJ Statutr]. 

L 

Review Exhibit 6 3 

Page 291 of 346



not a Party, as accurately restating fhc customary international laiv OF amled conflict. 
Custorrlary international l a w  of amled conllict emerges rron~ "the practice of militn~y and 
n a i d  forces" during anncd co~iflict. "When such practice attains a degree ofregtlariry 
and is acco~npanied by the general conviction among nations tttat behavior in confom~ity 
wit11 tl12 practice is obligatov, it can be said to have become a n ~ l e  of cusron~;uy law 
binding on all nations."- 

3. War crimes (in international amled conflict) derive from either treaties oi  customary 
law (or both); they consist of "'grave breaches of the Gencvo Conventions of 12 Augist 
194P and "other serious vio1;rtions of the law and customs applicable in inteniational 
anned conflict, within the established framework of inten~ational law."3 The application 
of the law of ,armed corlfiict is further infonned by "general principles of law recognized 
by civilized  nation^.'^ For instawe, Part 3 of the Statute ofthe Tntemational Criminal 

5 Court scts forth such general principles of criminal law as nullttrtt criinctl sirre iege anct 
the accepted gro~mds for individual criminal responsibi~ity.' 

4. Article 38 goes on to note that '>udiciai decisions and the teach~ngs of the mast h i ~ h l y  
qualified publicists of the various nations" are "subsidiary means fut the determinatlo~~ of 
rules of law.'" Thus. in intwnational law, judicial decisions are persuasive, not binbng, 
authority used in identi Geation and interpretation of law The wilten works of publicists 
jscholars) are also rerened to for the same pufposes. 

<'ommencement of an Armed Conflict 

5. Tha law of armed contl~ct only applies d~uing times of "anned coilflic!." This tznn 
h s  replaced 'har" as the legal tenn ofart referring to bostllitics. Thus, plzrases such as 
"state of war" are descriptive (factual), notjrrvidical (legal), in naturtr. 

6. There are h t o  categories of armed conflicts, irrterr~aiional and tzort-it~iertrorional 
(internal). Since different piws of the law of'anncd conflict apply to each, it is essential 
to distinguish hetween the two. For instance, the laws regarding detention ofcotnbatants 
during an icternational anned conflict contailled in the Third Geneva Convention do not 
apply during a non-intematiotlal anned conflict. On the contrary, human rights law 
euvt-ms detention much more prominently d~li-ing such conflicts. In any event, as 
," 

- 
.! United States Navy, The Commaadcr's lfsndbook on dtc Law of Naval Operations (NWT I-I4%I.PIMC\VP 
5.2.1:COblDTPIjB Pj800.1), 0o:ober 1995, para. 5.41. The l-Ianclbook is the "law of wvarnmuL" Cor thc 
United Siatcs Navy, biariw Corps, ;rod Coast Guard. 
!I Statute of ffie Intemstiunsl Criminal Court. art. S.Z(a-b). 
"tatute of the Intermtioa?l Court of Justice, art. 38(c). Such principles must be ncccptcdby the 
comn~unity of ~ a i o n s .  Thus, a prifleiple ofcriminal culpability such as conspirzcy would not be a general 
princlplr of law because it is not wed in civil law cau~mes (see discussion below). 

No cr'me wvir(lour a law author~mg ii, In other words. an individual niay not he held ci-iminnlly rsccpt 
foi crunes over wluch rhe court ha!; juisdiction. 

Statutc of the Intemtional Crimi~a.1 'Cuu~t,  art. 2 5 .  
7 1CJ Statute, an. 3S.l(d)  
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explai~led below, no armed conflick of either sort began in Afskdnistarl until October 7, 
2001. hIorcovcr, none of the !;l)ecifrc offeiises charzed against Mr. Hicks appears, as 
such, in either the law of intemational amled conflict or the law of non-international 
aimed conflict. 

A. International Armed Conflict 

7. Xntemational anned conllicl: requires a conflict behveen States (non-State actors c;in be 
il~volved, but there must be at least one State on either side). The widely accepted 
definition of WBE. (which today is called an "intelnaiional armed conflict'" in i~stenlational 
law) is that proposed in the classic treatise, Olppenkeiin i Inteniatio~ral Law: "War is a 
contention beaween rwo or rnore States through their arnsed forces, for the purpose of 
overpowering each other and irnposing such conditions of peace as ~l re  ~ i c t o r  pleases.'*R 
In the context of rhe "global war on terror," the inost significant of the constituent 
elemcntnts comprising this definition of intemational armed e o d i c t  is that requiring 
conflict between two o~ more sovereign States. This requirement is well established in 
rnainsheani international law.9 

8. The requirement that Stal:es be on either side of the battlefield is inc,luded in each of 
the five core i n s m e n i s  settin:: forth the law of international amled conflict - the four 
1949 Geneva Conventions and the 1977 Protocol Additional I to those instnm~ents. 
.AflicIe 2 corninon to each oCthe Genera Conventions provides that they apply, aside 
h-om several provisions that specifically pei?&in in peacetime, "to a11 cases of declared 
war or of any other armed cctnflict ~vhich rrray ar-ise betrwerl ntvo or rtiol-e of the High 
CorrrmctEirg PaPlieff, even if the state of war is not reco~nized by one of thcm."The 1977 
I'rotocol Additional I, which iik:e the Conventions pertans to international anned 
conflict, d o p t s  the same "armed conflict" standard." 

5 .  The Official Commentari~es to these instrunients, although not an express soui-ce of 
law themselves, further confirm the prerequisite of State participation in hostilities bcfore 
they can be chancterized as ;us international m l e d  conflict. Those on the Geneva 
Conventions define amled ccinflict as "[alny tlifference arising btaween !iclo S~rare-s and 
lsading to the intcnrention of'anned forces. .. even if one ofthe Parties denies thc 
existence of a state o f  rvar."" Similarly, the Comn~entary to Additiollal Protocol 1 

- 
a OPPENIIEIM, 11 LNTERNATIONAL L9W 202 (Hersch Ldllterpacht ed., 7th ed. 1952). 
' Indeed, as Profkssor Yoram Dipskin hes authoritatively conuncnted, '.[ojf the four in-gedicna in 
Opprllheiiu's definition ol 'wr, only the first can be accepted withno demur." YOR%:LI D ~ Y S ~ E I N ,  IVhll 
AGGRESSION AND SCLT-DPFEKSE 5 (3d cd. 2001). 
lo A~ttclc I 
" IN'I.ERSATIONAI. cO%IMIlTEE OFTliERED CROSS, COMMENTARY ON 'ME GESEVA CONVEN.rlON T*)R THE 
A.I.LELIOR&TIO.U OF ~ ~ ~ E C O N D I T I O N O F ~ H E  P ( O ~ D W ) X N D  SICK IN T ~ I E A I U ~ E D  FORCES is THE FIEU 32-33 
(Jan Pictet t-d. 1952) [hereinaRrr GC I Conmotary]. 
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specifies that "humanitariati law.. . covers m y  dlspute hehveetf mo Stoles involving the 
trse of thcir anned  force^."'^ 

10. Case law is supportive. For instartce, the International Criminal Tribunal For the 
Forn~er Yugoslavia held in the Tcrdic case that an international anned conflict "exists 
whenever there is a resort to armed force bemlee~t ~ ~ a t e s . ' " ~  The Appeals Cl~aulber 
subsequently confinned this pcrsition in its judgment: "It is indisputable that an a,mied 
cot~flict is internatiotlal if it tak:es place between two or rnore ~tates."" Finally, there is 
I~road consensus among intr:mational law scholars that State involvement on both sides of 
a conflic~ is a sine quo non of international armed conflict This requirement certainly 
reflects custon~ary international law. 

1 1. Applying this law to the circumstances of this case, a11 international anned conflict 
only began on October 7,20101, the date Coalitiori forces comnlenced military operations 
against Afghanistan. Those ope.rations were legal as an exercise of the right of self- 
defense (see discussion below), aright that had existed before October 7Ih (and it1 my 
view well before that date given al Qaeda attacks against US targets stretching back 
neat>' adecade). But it was only on October 7Ih that the law ofarmed conflict became 
operative because it was only then that the armed forces of one Slate engaged tl~ose of 
another. 

12. In my opinion, the international arnied conflict in Afyhanisian became a ifon- 
iultemational arrned conflict (see below) no later than June 2002, when f f ~ e  Transitional 
Authority under President Ramlid Karzai was created following cvnctusion af the 
lzlnergency Loya Jirga. The Security Council. including ffie United States, fonnally 
rrcagniizecl the legitimacy of this government in Resolution 1419 of 26 June 2002." 
Since there are 110 longer States on either side of the conflict, the continued hostilities in 
,2fgf1anistatl can no longer bc characterized as an international mned conflict. 

13. Sonietirncs, the concept of ~nfeinahorral~?nned collf7rcr is  confused ~ t t h  that of self- 
clcfi~~se, an inherent right of States in international law, recognized in futiclu: 51 of the 

- 
" INTERNATIONAL COMhllTTEE OF ' W E  REDCROSS, CI)MMEW~.IRY ON TJlE AQDFEDb'ALPKOlDCOtS OF 8 
JWE k?77 n THE G ~ E V A  CCONk'Eh"T13NS OF 12 AUGUST 1949 (I'ves Sandoq Cluislophc Sr%inarsti 6r 
Elru~io Zimmem~m eds. 1987). at para. 62. 
" ICI'Y, Appeals Chmbcr, (decision on th-, defence motions for iaterlocutory appeal on jurisdiction). 
7iniic. IT-94-1-AR72. para. 70. 
I.' ICTY, Appeals Qlunibcr, Judgmer~t, Tudic. IT-94-I-A, para. 81. 
"' Arguably, the conflict Lrecatne oo~n-international dtxi~g the period of the Afghan lntcrim Authority 
because the conflict had bbccome in::ernalized, uith Coalition foi~es s e r v u ~ ~  to assist the Lnterim Authority 
See, c.g., LNSC Rcs. 1356 (Deccn'ber 2001) (regarding ISAF operatiolis it> Afgha~ustan and recogtliziy 
81ai " h e  rcsponsibilityfor providing secutity and law and order thmtgliotit tllc country rtts~des with dlc 
Afghans the~nselves"). See also D4SC Res 1413 (May 2002) ushiclt also confirmed b a t  the Awlan 
pcuplc horc rcspopomibi6ty for security in d ~ e  country But in any event. by June 2002, the conflict in Irily 

h:ld become internal. 
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United Nations ~ h a r t e r . ' ~  li is essential that the difhwce between the rvro be 
understood clcarly. In the aftelmath of the Septetnbcr 11 terrorkt attacks, there is no 
qucstion tlmt the risht of self-defense exlenLs ta armed attacks committed by non-State 
actors, such as te~rorists. '~ 'That this is an accepted ititerprctation of Article 51 is 
evidenced by the many offers of collective defense (assistance to the United States in 
defending itself from teri-0ri:sts) from individual States and from secuiity organizations 
such as  NATO, a s  well as a string of UN security Cotlricil re.soltttions either directly 
eiting The right of self-defense with tegalds to the attacks, or rcaGrming earlicr 
I-esolutions that did so.'" 

14. But one rtlust be careful nol to read too much into those acts and documents. They 
are relevant to the existence of ihe right to seif-defe~rse, not a11 irrtert~atiortai a n w d  
cortj7icf. Similarly, thc Authori:zation to use Military Force passed by Congiess a week 
after the attacks was entirely consistent with the exercise by the United States of its right 
to self-deJense; it has however, i t  does 1101 establish the existet~ce of an ir~rertlurionnl 
armed conflict such that the law of anned conflict began to apply."J Sug~cstions to the 
contrdl-y confuse these two v~:ry distinct legal concepts. 

15. Of cuuxse, at times the cot~cepts of selfderense and international am& conflict arc 
r'clated. For instance, an amted attack by State A on State B clearly triggers the right to 
self-defense and, because five St'ates are inwlvcd, t he  law of international amled conflict. 
Yet i f  a non-State actor mourits the attack, the law of armed conflict is rtnt activated, even 
thvugll fithe right to selfdefen:ile using military force matures. In such cases, other aspects 
of domestic ar~d international law, become operative (most notably, humau rights law and 
the domestic criminal law of !he victim State). 

146 Finally, it has been suggested that certain statements by US government offic~als and 
o~.her Coalition leaders co~rsti.ute a "declaration of war" on a1 Qaeda. In some cases, a 

'*'.Norhing in the preset11 Chaner slmll impair the inherent right of individual or collective self-deiencc i f  
an: armed amck  occurs asahst s Member of the lloitrd Nations: uutii rhe S~I I r i l y  Couucil has rakcn 
mtamures necessary 10 ~naintain internslional peace a d  security, hfeasorer taken by hfembcrs in h e  
excrcise oFthis right of self-defence shrli bc inirnediately repotred lo &r Security Council and shall not in 
any umy affect the autlloiity and reslmnsibiliry of the Securirp Council under rhe present Ch3rtcr to take 81 

my tinic such action as it deans neccss;uy in order to maintain ar restore intcrnstional peace ~d seem-ty." 
W< Charter. art. 5 1. 
" Micliarl h'. Sclunitt, BeN~mm Anwrica,~urn Rcvirired: L!S Securiy Snarcgv ntrd thr? Jus ~d BeIPoa, 170 
M i i T A R Y  L,A~REvIE\\' 3rA-421 (200?:1, 16th Amual \ L ' a l d m ~  4. Solf Lcclurr, U.S. A m y  Judse 
Aclvocatc General's School, 
Is :Mos~ sipificsntly, Resolution 1168 was issued the very day aficr the attacks. In prcanlbi?lar 
languagel it specifically reaffirmed the "inherent right of self-dcrcnse as reco~mized by the 
C1.1mrrof the United Natjons." 'Two weeks later, the CounciI did so again in Resolution 1373. 
Both resolutions came at a lime when no one was pointing to the possibility tlut tlie attacks might 
have beni the work of a State. Both were reaffirmed in multiple subsequcni resolurions. 
inciuding rcsolntions adopted after the Coalition operations began on October 71h. 
" ~\uthorizstion to Use Military Forcc.. 115 Stat. 224. 
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"declaration of war" map indeed create a state ofinte~natioiinl amled conflict. Noue of 
the pronouncements made by President Bush or other Coalitiorl Leaders would quaiiij as 
such. This is because it is meaningless as aniatter of law to "declare war" (teclmically 
international arn~ed conflict) on an entity that ca~mot be the other Pdy in an intematioiial 
armed conflict. Hostilities with a non-State actor, ab se~~ t  related hostilities with a State, 
cannot trigger inlernalional :med conflict. 

1.7. Non-international armed. conflict is a legal tenn of art refelring to anned co~flicts 
that are internal in nature. The iaws of a011-international armed contlict (a component of 
the "law of armed conflict") are set forth in tile Cornmon ht ic le  3 to the 1949 Geneva 
Conventions, the 1977 Protocol Additional 11 to the Geneva Conventions (the United 
States is not a Party to this tr~zat~y), and customary international law (the content of 
customary law in a non-international armed conflict is a matter of some controversy). 
Even if a non-intetnationa1 arme:d conflict continues in Afghanistan, it is only this 
component of international lssv, not the law of iritematinr~al m x e d  conflict that applies. 
Because the hvo types of conflict implicate different bodies of law, it i s  esser~tial to 
distinguisli bchveen them. As. noted abovq none of the offenses charged against Mr. 
Hicks, as such, are wa- crimes under the law of non-international armed conflict. Indeed, 
the law of non-international ar-ni~zd conflict is much less developed than the la\\! of 
intenxitional anned conflict. For this reason, prosecution ibr acts committed during a 
non-international arttied conflict generally occurs in domestic courts applying dorriestic 
law. 

IS .  At least as impo~faut, prior to October 7,2001, there was not a non-intemation,al 
anned coilflict involving ti~eIJnired States in Afghanistan, just as there was no 
international armed conflict. 5:uggestion that the attacks of September 1 l h  begatt u !ton- 
international m e d  conflict bchveen the United States and the d Qdeda terrorist 
organization (and that the law of non-international armed conflict was thcrcby activated) 
art- simply wrong. The vast majority of legal scholars are in accord on this issue. 
Common Article 3 to the Geneva Conventions, considered the lowest threshold for nnn- 
in!ernational armed conflict (Protocol Additional 11 add criteria), refers to 'tases of noil- 
inlemational armed conflict occu~-rin$ in the teiritoi-y of one of the High Contracting 
Parties." The Official Commentary makes clear that non-international anned conflict 
in:.olves an intm-State conflict by suggesting the follo\ving criterion when ascertaining 
whether a conflict is non-intenlational: "That the party in revolt against the dejrt1.e 
government possesses an organizr:d military force, an anthority responsible for its acts, 
acting witl~iu a determinate ter.rito,ry and having means O F  respecting and ensuring respect 
for the  onv vent ion."'" 
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19. Case law supports this interpretation. For instance, tlte Inten~ational Criminal 
Tribunal for Rwmdq a Tribunal dealins exciusively with such conflicts, in the case of 
dkrrye~ri and ci~ing with approval the decision of tlle Appeals Chamber in the ICTY case 
of Tadic, stated that "an amled conflict exists whenever there is [. . .]  protracfeii viule~rce 
between go~~errt?nenrcrI crutl~~>rifies ar~cl urgnnized arm~ed gorips or between such groups 
within a state.""' In Rutagnnrkl, the same tribunal noted that '.[C]onflicts rcfcirzd tu it] 
Common Mic le  3 are axleti cooflicts with om~ediorcas on eitl~cr side engazcd in 
hostilities: conflicts, in sho~t,  wllici~ arc in matly respects sirnilat to an international 
,conflict, but takes place within tire corrjines oJa single coitnrry."" And in Mrrselrln, it 
:jtated that "The expression 'amid conflicts"ntroduces a ~naterial ciiterion: the 
txistence of open hostilities hetween urrnedforces whicl~ are ovganizeri lo a ,geater or 
lesser degree. Within these lim~its, non-inrematiot)al amled coi~flicrs are situations in 
which hostilities break out between amled forces or organized amed groups within the 
territory of a single state.'"' The International Criolinal Court Statute, in a provision to 
which the United States does not object, takes h e  same 

20. It is c1e.w that a transnational terrorisr organi~a~ion operaling iiom scores of 
c.ount~ies, with a rnemhcship of'many nationdities, loosely organized, hayins 
l~~\\~lessness as it purpose, ant! attacking States, organizations, and irtdividuals scattered 
across the globe is not the type of anned groul~ meant iri the law of non-international 
armed conflict. 

2 1, bl sum, terms such as "the war on terror" are en'ective and usefill rlietorical devices 
to mobilize the Anlericau people: and the nation's resources, and to strengthen our resolve 
in the face of transnational te~rorism. But the term "war" is being used in a lay, not l c ~ a l ,  
sense, in the same malmer as "Ww on Poverty," "War on Drup," and so forth. \War is an 
issue of fact and law, not prorlouncements. No armed conflict began until Octoher 7, 
2001, and the international annal canflict behveen the United States and Afghanistan had 
ended by June 2002. A1 QaecLa altacks proceeding October 7,2001, and my post- 

- 
" See ICTR, Aka],em, (Trial Cl~aml~r) ,  September 2, 19YS, poms. 619-621, 625. 
3,  

-- ICTR, Ruiugo~~fcz, (Trial Chamber), Dec.ember 6: 1999,para. 170. 
" ICTR, .hlZasen?u (Trial Chamber), Jamlary 27, 2000, paras. 247-248. 
" Statute of tl!e International Crimirini Court, art. S.2(0. 
" Michael N. Schmitt. Bdlun~ Amoicarrurtl Rt?Ysired: L1.S. Sectrri?y Strnfei=). nridrhe Jus ad Bcili~ni. I76 
MILIT.IRI' Lnw REvle\v 3j6;~.321 (2003:1, 16th Annual i ~ a l d e m r  A. SOIF ~ c s t u r c .  U.S. Amly Judge 
klvocare General's Scilool, 
10 Most significa~dly. Resolution 1:568 nras issued the very day after lhc attacks. In prcarnbutzr 
ltinguage, it specifically renffirmd the "inhsrcnt right ofself-defcnsc as recog~izcd by the 
Chsiier of tile Ilnitrd Nations." Taw weeks later, the Council did so again in  Resolution 1373.67 
Both rewlutions came at a time \ichen no one was pointing to the possib~lily that the attacks might 
have been the workof a State. Both were reaffirm& in multiple subsequent resolutions, 
including resolutions adopted after the Coalition  pera at ions began on October jth. 

,, - ~\udionzadon to Use 4lilitnry Force, 1 15 Star. 224. 
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October 7 actions without a clear direct link to the mied  conflict in hfg,hanistan, 
constitttted neither an international, nor non-international, amled conflict. 

The Charges 

A. Conspiracy 

2 .  Charge I against the accusrd is the inchoatc offense ofcoiispiracy. In international 
criminal law. ixovever, conq~irzucy is neither an incl~oate offense, nor the basis for 
individnal criminal responsit)ilily for a separate war crime. There are but iwo exceptiu~~s: 
crirncs against peace (ag,ges.sion) and oenocide, neither oFwhich cons~itutes a war cri~lle i: 
pcr se. The limited acceptance oTconsp~racy,delives from the fact that most civ-il law 
countries (e.g., continental E!.~ropean in conWaL to colnmon law julisdictions such as the 
Linited Slates and United Kir~gdor~~) dv not recognize the offeuse in their domesric 
cnrni!lal law Instead, t 1 ~  focus on complicity, or participation, in an actual 
crime or attanyt." TIIUS, any attempt to support the existence of a crime of conspiracy 
ttuough reference to columor, Iaw cases is misleading. On the contrary, the very iact that 
the offencc is recognized in common law jurisdictions, but not in civil law systems, 
a.ipports its non-uiclusion in international criminal law. Note that 1 an1 descnhing the law 
of miled conflict as i t  exists in co~~te~nporarypractice; to the extent such a11 otiPnce 
existed bistolically, i t  has long since faded away. 

23. Application of conspirac)f to inlematiunal crimes occurred most prominently in the 
war crimes trials following the Second World War. hlciusion of the notion of conspiracy 
in the Charters of the various ~ibunals resulted from US influence daring the drafting 
processes.30 Articfe 6 of the Phrr1:mberg Charter (1915) set forth thc tlltce crimes \vithin 
the jurisdiction of the 1ntemat:onal Military Tribunal (IMT): crimes against peace, criunss 
ag,ainst humanity, and war ~r i tnes .~ '  The term "conspiracy" appeared only in the 
definition of the fmt: "...pIan:ling, preparation, initiation or waging of a war of 
aggression or a war in violation of international treaties, agreements, or assurances. or 
participation in a conlmon p l a ~  01- conspiracy for the accomylislunent of the foregoing." 
Allhou$~ anon-specific reference 'La conspiracy was also contailled in the article 
("rorlspiracy to commit nny of the foregoing crimes'"), the Tribunal limited application to 
crimes against peace. Of the 22 defendants, each was c h a w  with c~rlspiracy to commit 
crimes of peace; eight were convicted ofthe ofl'ence.j2 

35 SLNTO)NIO C~SSESE, ISTERWAl'lONAL CRIIIINAL L \ W  191 (2003). 
'" '?~'ILLIAM A. SIL.\BAS, AN INTRODUC~IIN .ra THE INTERNATIONALCRIMIE~J~L COIJR-r 103 (2""cd ZOO?). 

""HBRIF BASSIUONI, ~NTRODUCTION M IN~TtRN9'1~10NAI. CKIMISAI. LA#. 8 (LOO?). 
'I  The principles sct out ilr the h'uremberg Charter were confinlied as princi-$l:s of intcrr~ational la\\ b> rlh: 
U.X. Citllrral Asscmhly on Deccmbcr 11, 1946. Resolution Affimilnp the I'rinciples of Intsrnatioiiol Law 
Rccu-pis'* by thc Chartcr ufthc \iur:mtrrgTribunal, C ,% Res % ( I ) .  U.5. DOE. M236 (1945). 
>2 Knne were convicted on the conspi:acy charge alonr. 
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21. Although the IMT captc:recl the g-eater attention, mast of the war crimes trials held 
.alter [he war were conductecl by the individual allies pursrlant to Allied Control Council 
;Law h'o. 10 (1945). That itstn~ment, in Article I1 (d), only mentioned conspiracyper se 
with regard to crimcs againsi: peace. 

5 .  By contrast, the Charter ofthe International Military Triburial for the Far East 
(,1946), in Article 5 ,  follorveri the Nurcmberg precedent in citing conspiracy vis-i-\;is 
crimes against peace (Article ja), bur also included conspiracy in the dt-finition of crimes 
against humanity (Article 5c:l. It contained no offense ofconspiring to cornmit war 
crimes. 3 3  

2:6. Despite tlie explicit references to conspiracy in the t'mec aforementioned insrruments, 
and resulting convictioils, subsequent intenlational cri~ninal law conventions have not 
included conspiracy to commit such crimes.'" sole exception in the context of armed 
conflict is conspiracy to comlnit genocide. The 1948 Convention on the Prevention and 
Punishment of the Crime of Genocide, h t ic le  El (b), renders "conspirac'y to comnlit 
genocide" punishable. Other :international instruments addressing criminal conduct 
during anned conflict incorporate the notion of conspiracy only with regard to genocide, 
The Statutes oP the Fnte~matioi~al Tribunal for the Foln~er Yugoslavia (1993) (Article 4.3) 
and the Tnternational Tribur~d. for Rwanda (1994) (Article 2.3), for instance, both 
climinaiize conspiracy to co~runit genocide as an inehoate offense. using precisely Like 
same verbiage as the Genocide C:onvention. Illdeed, the ICTR has issued numerous 
judgments dealing wiith the of~mse.~ '  It should be noted that the Statute of the 
lriternational Criminal Court (1 9138) does not follow the lead of its ad hoe counterp;iits, as 
it rnakes no reference to conspiracy at all. On the contrary, initial emorts to address 
conspiracy in the Stah~te were rejected on the basis that i t  does not rq~reseni generally 
accepted principle of law. Thus, it is clear ha[: modem intenlational criminal law 
practice restricts the offense of conspiracy to cases of genocide, thz most egregious 
international crinte. 

2 .  I n:ould further note that c~f the underlying crimes  hat Mr. Hicks is alleged to have 
conspired to comn~it, only attacking civilians and civilian objects are war crimes perse. 
Murder by an unpri\ileged bellig~?rent (see below), destructioi~ of property by an 

- 
'' Of the 25 dcrendants convicted by the IMTFE, 23 were found guilty ofconspincy to wage a war of 
agpssion.  Apsin, this offcnsc ir a 'crirnc against peace." not a war crime, and d w s  nor bear 011 this case. 
'"111 the cormary. disagreement over the scope oreven rhe atnfler/ying crimc ola&mssion hzs prfcluded 
its inclurion in relnront instnun~euts, with r11e exception of rht Stantte of rllr lntemtional Crimiiul Cullit, 
A r t  5.l(d). However, jilrisdiction wiU only exist once the crime has heen defined for the plllposrs of llic 
Statute, sonletliing that is lugl~Illy unlikely in the foreseeable futute. i11. art. 5.2. 
i s  C e.S.. ICTR Iftrsi~r~~ct. (Trial Cmtlambcr), January 27, 2ii00; ,Vrokirirtirrtona a11d hfrah'irtrrfniano, (Trial 
Ch,~mnber). Fdruary  21. ?003; :\fiyiil-ilqfeka. ('rial Chsmber). May 16. 2003: Nrrhinznrzq Bara:'agi'Cd orlri 
I'ga:~. (Tnal Chnlnbet.1. Decetrtber 3. 2003: h'olrirn<mo. Uorzryrrynix and .Nge:c, (Trial Chambcrl. 
Der:emtwr 5.2001. 
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unptivile$ed beli~gerent, and terroiisln are no6 war crirncs trs sac11 under the law of anned 
conflict '" 
28. Since terrorism forms s ~ ~ c h  an integral part of the case against Mr. Hicks, it is 
imporlant to e~npliasize that an offense of terrorism, as it  is generally lrnderstood in 
cornluon parlance (characterized as having some political purpose or aspect), does not 
nppenr in the law of armed conrlicL Rather, in the law of anned conflict; the tenn '"terror" 
refcrs only to acts that have i.he specific intent to intiknidate thepopulation in ihe cawrexi 
<$art orzgoirrg. armed corG2ict. Most significantly, Article 33 of the Fourth Geneva 
Conventio~l provides that "[c:]ollective penalties and likewise all measures of intimidation 
<,r o f  teno~ism are prohibited." The Official Cornmcntary indicates that this article refers 
to "resorting to intimidatory rneasures to tencrrize the population" in the hope of 
preventing hostile acts by t11cxn.j"ince the Fourth Geneva Convention applies only to 
z.ituations of occupation, thc intent is to preclude acts by the occupying forcc intended to 
cow the civilian pop~tlaiion into submission. It, in no way. is meant to address acts of 
~lolitical terrorism such as those committed by al Qaeda. 

29. The prohibition also appr:anj in both Additional Protocols to the Geneva 
C:onventio~~s. Article 51(2) of Protocol I provides that "[alccs or thrrals ofviolence the 
primary purpose of which is to spread terror among the civilian population are 
prohibited." In tlte context ot'nan-inte~mariorl~l mned conflict, Articles 4 and 13 set fonh 
essenlially the same prol~ibitions. T l ~ e  United States is a Patty to neither of these treaties. 
But this point aside, the intent is, again, to encompass acts specifically intended to 
intimidate the population during an ongoing a~med conflict, not acts intcnded to alter 
novcmrnent positions or othe~wise reflective of a "political" purpose. - 
30. Case law, albeit limited, is  UI accord withthis position. Most significanl in this 
regard is  the judgment of the Y~~ternational Criminal Tribunal For the Fonner Yugoslavia 
in the Galic case, which has been wrongly cifed as support for the existence of a war 
crime of terrorism in the law of armed c~nl l ic t . '~  On the contray, the Tribuual 
specifically declirted to consider "'political" ternorism, that is, the type of terrorism 
engaged in by a1 ~ a e d a . ~  

56 Tlie labeled " ' c r h s "  potentially could encoalpass conduct that is in fact crin~inal. For ulsralse, 
lntenrional desm~ction of civilinn propcrty is a u-r cnme if it does not have a valid milr~ary objecrive. bar 
whether the act was done by a lairru! or unlnW3l combatar~t \vould be irrelevant. 
'" 1bfilkw-y Cornrnissio~~ Order No. 2, pal:a. 6B(?). 
36 I'h7FRNhTlONAL COMMITTEE OF THE RXD CROSS, COM~IF.YT~\KY (1% THF GGSEY,A COS\'EVTlClT FOR THE 

Rtinl?VE TO THE PIZOTECTION DFI?WILl'\N PERSONS M TlhIE OF WAR 226 (lean Piclet ed. 1958). 
.: 9 ICTY, Colic, J u d p c n l .  Case No. IT-'78-29-T (Dec. 5,2003). 
.I0 1 % ~  charg  asinst General Galc  am "unlau%Jlly inflicri~l~ terror upor! civ!lians" by corrmunding 
troops that indiscriminsrely shelled and sniped the civilian population of Sarejevo. In i!n judxn~ent. rhe 
Tribunal exprzsslp rcliised to considtr what is comnlonly understood as terrorism (in, e,&, tile Septetnbcr 
1 I ' ~  sense). In P foou~ole, it sp~ciIic(11ly stated tbst: As stated kt an sa i l i e~  [sic], the Majority Itas not 
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31. TO summarize, there is no offense of "~e~o~isrn"iiu the law of armed conflict with 
~ g ~ c l  to acts 1511th a political purpose. Although such acts may in fact FrigJiten the 
,clv~lian populatiot~, political tcirorism as such (e.g., the 1998 attacks against the two US 
ea~bassics in East .4liica, thr: 2000 attack on the USS Cole, the attacks of Septenlbcr 1 l I h )  
I S  absent front the law of amled conflict. 

:j2. Lu any event, regardless of the status of the underlying offerises that Mr. Hicks is 
;~llezed to have conspired to commit, there can be no doubt that conspu-acy itselfis not a 
crime wdcr the law of armed conflict. 

B. Attempted hllurder by an Unprivileged Belligerent 

33. The offense of murder b:y an unprivileged belligerent alleged in Charge 2 is likewise 
absent from the law of armec. conflict, although the underlying col~duct tl~ereto could 
constitute an o f f m e  if the victim was either a civilian who had not lost his or her 
i~nmunity from attack (throu:;h (direct participation in ho~ti1itie.s)~' or a combatant 
protected ~rncier the Iav: of anned conflict, such as those who have sunendercd or are 
othenvise hors de camhat. However, in such cases, the status of the individual 
cornmitting the act (assuming a nexus to the anned conflict) would be irrelevant; boll] 
rr~ilitaiy and civiliatl personnel can commit war crimes. Rather, it is the status of the 
vic!bn as protected by the la~v of 'ancd conflict that matters. 

3.1.. 'The specific coilduct alleged is that Mr. H:icks attempted to nnlurder combatants, i.e., 
",41nerican, British, Canadian, Australian, Af~han, and other Coalition forces," Under 
the law of anlled conflict, con~rbrtanfs enjoy no general protection fPom attack." Kathier, 
th.ey are only protected From a-tta;k when they are hops de cornbar because they have 
s~~rrcndercd,~' are sick or wound~zd and not carrying an the fight,?' arc ship~reclted,~' or 

- - 
considered it necessary to enter into discass~on of "political" terrorist \.iokncc arud af antmpa to regulate 1t 
through international conventions." Id a.t h. 222. 

" I'?. st En 222, 
t l  Set Additional Protocol I, art. 5 1, which is accepted as customaty law by the United States [hereinafter 
PIl. 
L (  1 ho treaty (includmr: the Stahltcs p:oveming internatioaal COI:I* such as the Intemstional Criminni Court. 
Iriternational Criminal Tribunal for thc 1:ormcr Yugoslavia, and International Criminal T n i a l  for 
RvVanda) s t ~ g e s t s  rhat targetixq a comb,am~t is unlaxvful absent the special c i rcun~s~nces  set forth. 

Regulations Annexed to the 1907 Hsguz Convention IV Respecting the l a w  and Customs of War on 
Land, art 23 [HIVR]; PI. art. 41. 

" OOei~eva Conventio~l for the Amelilhration of the Condition of the Wounded and Sick in A n ~ ~ e d  Forces in 
the F~eld, Aug. 12, 1949, art. I2 [GC:l]; Gzneva Convenrion for the Antelioration o f  the Condition of the 
Woundcd, Sick and Shipri,?eclred bgembers of the Amzd Forces at Sea, Aug. 12, 1949 [GCIIJ, 313. 12; PI. 
ark;. 10. 41.  
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have parachuted from a disabled aircraft.48 They are also ~ n m u n c  &om attack when 
sewing asparlenzentaires ccmducting negotiatior~s with the enemy,'\or as medical or 

50 
!religious pcrsoru~el. It should be  noted that certain types of attacks on a cornhatant are 
wrongful not bccause of ihe victim's status, but rather because an ulllawful method or 
means of wxrfare was employed. For instance, a ge~ieral prohibition on using methods or 
means of warfare resulting in unnecessary suffiritlg or a~pcrfluous injury exists," as do 
restrictions on specific weapons (such as poison or blinding laserss2) and perfidious 
;!ttacks." If Mr. Hicks engaged in such activities, and they resulteil in tlie death of a 
rncmbcr ofthe Coalition forces, he would be guilty of a war clime. However, Cllargc II 
fails to a l l e ~ e  any circumsrarces that, under the law of mned conflict, would rerider 
a~ttack on combatants wungt'ul. 

35. This being so, perhaps tl-!e reference to "unpri~ileged bsl1igercnt"in Clliuge 2 (it does 
not appear as such on its face) was meant to supzest that merely participating in an anned 
conflict witllout enjoying combatant status is a violation of Lhe Law of w e d  coi~flict. If 
so, such a position is incorrec:t as amatter of law. 

36. There is but one law of armed conflict consequences ofdirect participation in an 
armed conflict. Civilians who ''lake a direct part in hostilities" lose the protcctiori froni 
al.tack they would otherwise enjoy pursuant io the lav,~ of  anned con~ic t . '~  Thus. it is not 
aviolatioll o f t l e  law of armed wnf l~ef  for combatants to use force against civilians for 
such time as those civilians a g a p e  in hostile action. 

3'1. However, because the unprivileged belligerent does slot have combatant status (he 
remains a civilian), heor  she does not enjoy the law of amed  ccnaict immunity froin 
prosecution for murder that a conbatant has when killing either an enemy combatant or a 
civilian directly participating in the hostilities. This immunity from prosectltion (togetller 
with prisoner of war eiititle~nent) is the semii~al benefit of la\vhl combatancy. 

3s. Absent such immunity, the unprivileged bclligercnt who kills a combatant is subject 
to prosecution for murder pursuant to the domestic law of States with subject malter 
juridiction over the offense arid personal jurisdiction over the accuseti. There being no 
such crinle under the law of armed conflict, do~nestic law offers the sole basis for 

IT CJC 11, an . l?.PI, art. 10. 
'* PI, on. 42. 
'' IIlVR an. 32. 
$0 ( X I ,  art. 14. 25; PI. art. 15. Note $:!rat by Protocol .4dditional I. il1.r. 43. dlest individuals are not 
cornbsraiirs, 
5 1  .= .,r. I'ct~riburs Declaration Renoun:inf the Use, in Tiine of War. of Explosive Projectiies under 400 

Cr:munes i\'eight, 1866; HIVR art2i l :  PI. an. 35. 
" C:onvention on Prohibitions or Resirictions on rhz Use of Certain Ccmvcntional \Veapons 'Which May he 
Det:nlcd to Bc Excess i~~ ly  I~ljurious or to Have Indiscrhioate Effects, 1980. 
I' tIl\'R, an. 23; PL art. 37. 
H PI. arl  51.3. 
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prosmution. Althoush the it stilnction between the war criminal and the unprivileged 
'belligerent (who may dso be a war criminal  she viulates the law of artnsd contlict) has 

5 1  
:at times rove11 confusing, such a distinction is well-established in the law of anned u, ~;vnflict.- Indeed, thc United States Army's O~~er~zriorrol Law Huncihooli, a key soul-ce of 
I;~~idance on law during milicarjt operations, specifically notcs: 

[u]rrpriveleged bclligcmts nxy include spies. ssbotcurs, ur civilians n:ha are participating directly 
in hostilities or who othenvise engage in unauthorized attacks or other comhota~it acts. 
Unpri\aileged bclligcmn~. an: not entitled to prisoner of war status, and nrdy prosecured 11tlder the 
domntst~c law of the captor." 

39. Simply put, it is not a violation of the law of arnled conflict to kill a cornbatant, even 
when the individual doing so lacks the combatant privilege to use force. Neither is mere 
iinprivileged belligerency a viar crime. 

C .  Aiding the Enenny 

40. Finally, there is no prolxiibition in the law of urn& cooflii~ on aiding tile cncmy. In 
the law of anned conflict, aiding the enemy is nothing more than a form of direct 
participation in hostilities. Indctxl, some forms of "aiding the alemy" would not even 
rise to the level of direct participation by virtue ofnot being "direct enough" (insufficient 
nexus to the conduct of hostilirjrs). Rather, ac:ts amounting to aiding the enemy are 
treated in precisely the same luaruler as direct participation by a civilian in hostilities, i.e., 
the underlying conduct nlay only be considered by a jiidicial body to tile cstent personal 
and subjat-matter jurisdiction la~vfidly exist in domestic law --unless that conduct 
alnounrs separately to a war crio;le. 

4 1. That this is the appmpria~te treatment for direct participants is illustrated by b e  case 
o;?spies, who undoubtedly "aid the enemy" and, in many case, are ciirectly participating 
in. hostilities (and who the Operational Law Handbook groups with civilian who directly 
participate). Typical i s  tlie decision of the Dutch Special Court of Cassatioll in the 1939 
F!esche case, "espionage. ..is a recognized mc;ms of warfxe and therefore is neither an 
international delinquency on the part ofthe State employing the spy nor a \sat crime 

I3 See. c.g., ET pf7r.te Qtririn. 3 17 US at 31. Tlie Qurin decision has been criticized for its deviation fmtn 
Law of limed conflict principles by sevcral mp scholars and pracritloners m the field. For instancel W. 
Nays Parks. the Law o f  Wsr Chair. OFfice of the Cenersl Counsel. Depamilsnt of Defense. has noted chat 
~'Qui r in  is lacking with rcspccl Lo son= tofits law of a.sr scholarship." Special Forces' Il'mr nf5'ori- 
Sti~rrilt~~d Lhijhnf~s. 4 CHI. J.  IN'I"LL. 4\93 (2003), at fit. 31 
" YONAM DSSTEN, I'RE CoNDr<:T OF 1-IOSTILITIES USDEK THE LA\V OF ~X'TERS~TIONAL Ai(hlk1) f O ~ ~ l . l l l  

234 (72004); Richard. R. Raxrer, So-~~ollc~d "U~:prf~~ilegcilEefI;g@rer~q": Spies. Gircrrillas itrid SaL-otctos, 
1952 BKI-I,. Y.B. INI-'1.L.. 323, reprdfrrciLt MIL. L. REV. (Bicentennial Issue) 4Si  (1975). See also. Dcr& 
Jinks. Tlrr Declining Srnrrrs qfPOU'Sri~r'w~ 45 HARV. 1 w ~ ' ~ L . l .  367. 136-139. rvllo takes an even more 
prr-missive vieiv of the issue. 
5: i!.S ARMY. IILDGE ADI'OCATT C;INEIL.XL.'S Lt(?,-!L CttNl tit AND SC11001. OPI;RATIO\':\I I..+\!V 

H,A.NIIU~OK (2004). at p. 23. 
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proper on the part of the individual concen~ed."~' Com~ncntators are in a c c ~ r d ~ ~ '  as are 
the military tnanuals such as those o f  the U.S. i\nrcp and U.K. FQL-C~S," 

42. In sununary, none of the  ofrenses as charged coostitutes a war crimc under the law of 
a~nled conflict. 

W I T H  THE UNITED STATE!; AEMY IN GARMISCH-PPS\TWIRCREN, GERTlANY: 

2 ,  BARRY J .  STEPREMS, t h e  undersigned o f f i c i a l ,  do hcreby c e r t i f y  t h a t  t h e  
f o r e g o i n g  a f f i d a v i t  was subsc r ibed  and sworn be fo re  me this 1st cay of 
November, 2004, by HITCFXEL N. SCRMITT, r\,hose home address  is Garttiseh- 
Pa r t enk l rchen ,  Germany, and who i s  known co me t o  be an i n d i v i d u a l  
accompanying, s e r v i n g  with, o r  employed by t h e  Armed Forces s e r v i n g  onc- 
s i d e  t h e  United S t a t e s .  I do f u r t h e r  c e r t i f y  t h a t  I am,  ac the dace of  t h i s  
c e r t i f i c a t e ,  a cormnlsvioned o f f f i e e r  i n  che United S t a t e s  .4rmy i n  the  rank 
o r  grade s t a t e d  below, tha t  by s t a t u t e  no s e a l  i s  r e q u i r e d  on t h i s  c e r t i f -  
icase, and sane  is executed  by me i n  t h a t  capacity. 

Judge Advocate Genera l ' s  
Corps 

Legal Advisor. George C. Narsha l l  Center 

Author'icy: T i t l e  1C1, United Stsres Code, s e c t i o n s  916 and 1044a, an@ 
Army Re?,ul.ncion 27-55. 

-~ --- 

'' Ficsche {Rolland, Special Court of Cassation. 1949) [I9491 AD 266 ,  272 (sea Dinstoio, Conduel. a1 21 I!. 

59 Dklein.  Conduct ol Mosrilitrrs, at2  lO,213: Tiaxter, generally. 
'' Depamnsnt of the A m y  i:ichi Manu31 27-10, The Law of Land W~I-fare, July 1956. pal- 77 ("Resort to 
[esl~ionapel involves no offense againsl international law"). 
D i  1J .K  hlinisuy ofDeF.nce. Thc Ma-.ud ofthe Law of Armed Conflict (2UW). para. 4.!3.7 ("Spics are 
tisuully iried by civilian cou::ls i;nder tile domestic legislstio~, af ihc lrl'tirory in wluch <.ley are cnpmrcrl"). 
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Nazi Saboteur Commission, vol. 1 Page 1 of 3 

With respect to Charge Al and the specifications thereunder, we also move to strike. 

In  the first place, that charge is conspiracy to commit the other acts--what I meant to 
say is  that  that  charges conspiracy to commit the other acts. 

Our position on that is twofold: that there is no law of war which embraces 

conspiracy as such, and therefore the charge does not lie. In the second place, we 

say that  if it does lie, it is subject to the same defects for the conspiracy as anse  in 

the case of the first charges, which specify different offenses. In other words, if they 

have not sufficiently 

5 1 

charged the offenses in Charges 1 , 2 ,  or 3, of course the conspiracy to commit it 

could not be a n  offense properly charged. 

There is  no article: of war covering conspiracy. I think that statement is 

correct. 

The President. Will you recapitulate now your motions? 

Colonel Royall. We :move to strike each of the charges and each of the 

specifications and make a separate and specific motion as to  each charge and as to 

each specification under each charge, on the grounds stated in the course of my 

presentation. 
Colonel Dowell. bdtiy I add the ground of insufficiency, on the ground that the 

specifications, with the exception of that under Charge 3, do not specifically state the 

o'ffense in such a way that would enable the accused to know the acts which are 

supposed to constitute the offense and against which he is required to defend. 

Colonel Royall. That is a n  additional ground. 

The President. We have about five minutes. 

The Attorney General. I can confine my argument to that  time, if you will bear 

with me. 
May it please the Commission: The argument is  based, it seems to me, on a n  

entire misconception of the Law of War. We are not confined to the Articles of War. 

We are charging offenses against the law of war, which is common law. That offense 

applies to the conspiracy. 

As you gentlemen know, it is not necessary to find a statutory defined offense 

before a commission eit:her in the Articles of War or elsewhere. 1 give as a famous 

example of 

52 

the type of offense that .we are charging the case of Major Andre, which was not an  

espionage case, though espionage was involved, but it was passing through the 

enemy lines with the purpose and intent of bribing a n  officer of the United States 

firmy. Review Exhibit 64 
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Moreover, as I have said before, whether or not the acts which will be proved 

c~onstitute a civil offense has nothing to do with the situation, because the military 
offense triable by your Conlmission is totally different from a civil offense defined in a 

statute. Whether or not the same proof is necessary is irrelevant. 

To show the difference itself, you simply have to refer to the penalties involved 

in the two offenses. The penalty for the military offense is entirely different from the 

penalty of the statutory civil offense. 

In connection with t:he specifications themselves, chiefly for the purpose of 

clarity, I draw your attention to the fact that the two specifications of Charge 1 allege 

sleparate offenses in substance, in that in Charge 1 the specification is that these 

defendants, and I quote, "went behind such lines and defenses in civilian dress," 

whereas in Specification 2 the charge is that the defendants "appeared, contrary to 

the law of war, behind the military and naval defenses and lines of the United 

States." 

With respect to Article 81, it seems to me only necessary to point out that the 

article is in nowise limited, as  counsel for the defense suggests. The article is in its 

title, "Relieving, Corresponding with, or Aiding the Enemy," and it opens, "Whosoever 

relieves or attempts to relieve." 

53 

It is not limited to citizens, aliens, or anyone else. Whosoever does this is 

punishable in the manner specified. 

It seems to me that these motions really, in substance, go to the rest of the 

matter; and although the cluestion is raised technically in a somewhat different 

question, it seems to me to be already covered by the ruling of the Commission, 

which has held, I take it, that this Commission has jurisdiction over the defendants, 

i:; properly constituted, :md has the duty and power to try offenses against the Law 

or War; and that therefore a discussion of whether or not other offenses committed 

against the civil statutes, are involved is clearly and totally irrelevant. 

There has been suggestion, I think, here that these charges are not specific, 

and if the motion is macle on that ground it is out of order. Not being thoroughly 

familiar with your procedure, I take it there could be a motion for, as  we lawyers say, 

a bill of particulars or for clarification, which would be in order; but I take it the 

motion is not based on that at all, but goes to the roots of the matter, which seem to 

n ~ e  to have been dispose:d of by the ruling that the Commission has already made. 

Colonel Royall. I merely wish to add this. We do not think that these 

arguments are covered by the rulings already made. 

In reply specifically to the Attorney General, it is true that there is such a thing 

a.s a law of war aside from the specific Articles of War, b t we re eat that w do not 
#e~leW exhibit & 
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think they are charged, except in the case of spying, which we are not arguing about, 

with any established law of war which has  

54 

bl-en violated. The mere fact that  it is a common law does not mean that  there must  

not be some precedent or some criterion, and we do not know of any precedent or 

criterion for any of these charges except spying. 

Now, the word "w~~o~ioever" obviously cannot mean that it i s  a violation of law 

for a German to aid the German Government, any more than it could be a violation of 

lalw for an  American to aid the American Government. Therefore, we think there is a 

very real distinction between aliens and citizens under the 81st Article of War. 

The President. Th.e Commission will recess for lunch and open at 2 o'clock. 

(At 12:30 o'clock p.m., the Commission recessed until 2 o'clock p.m.) 

55 

AFTER RECESS 

The Commission reconvened 
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UPDATE.D STATUTE O F  TG@ INTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER WGOSLAVIA 

(ADOPTEI) 25 MAY I933 BY RFSOI.LTION 827) 
AS .4MENDCD 13 MAY 1998 BY RESOI.CTION 1166) 

AS AMENDED 30 KOVESZBER 20(0 BY RESOI.ti1'ION 1329) 
.ZMkhUtV 17 hlAY 2002 BY RESOLLITION 141 I )  

(AS AMENDED I4 AUGUSI'2002 BY WSOI.LI'ION 1131 I 
(AS AMENDED 19 MAY 2003 BY RESOLUTION 1481) 

Having been establishad by the Security Council acting under Chapter VII of the Charter of the United 
Nations, the International Tribunal for the Prosecution of Persons Resnonsible for Serious Violations of 
Internatiand Human t ~ m  Law Committed in thc Tenirov o i  the Former Yugusla.riz sincc 1991 
(hereinafter referred t ,  as "the lntcmational Tribunal") shall function n accordance with the pr.nisi~ns of 
the present Statute. 

Article 1 
Competence of the International Tribunal 

The International l'ribinal shall have the powe: to prosecute persons raponsihle for serious viul3tions 
of inrcrnaional humtnitanan law cornmitterl in thc territory of rhe former Yugoslavi; since 1991 in 
accordance with the provi:rions of the present Statute 

Article 2 
Grave breaches of the Geneva Conventions of 1949 

l h e  International Tribunal shall have the power to prosecute persons committing or ordering to be 
committed g a v e  breache:r of the Geneva Conventions of 12 August 1949, namely the following acts 
against persons or property protected under the provisions of the relevant Geneva Convention: 

wilful killing; 
torture or inhuman treatmen& including biological experimentr; 
wilfully causing Feat suffering or serious injury to body o r  health; 
extensive destrucl.ion and appropriation of propcrry, not justified by military necessity and c 
out unlawfully and wantonly; 
compelling a prisoner of war or a civilian to serve in the forces of a hostile power; 
wilfullv deurivine a orisoner of war or a civilian of the riehts affair and reeular trial: 
unlawful dcpartaiion' or trausfer or unlawful confinemen~of a cxvdian; 

- 
taking civiliarls a.  hostages. 

Article 3 
Violations of the laws or customs of war 

The International Triblu~al shall have the power to prosecute persons violating the laws or customs of 
war. Such violations shall include, but not be limited to: 

(a) employment cmf poisonous weapons or other weapons calculated to cause unnecessary suffering; 
(b) wanton destruction of cities, towns or villages, or devastation notjustified by military necessity; 
(c) attack, or bombardment by whatever means, uf undefended towns, villages, dwellings, or 

buildings; 
(d) seizure of. deshullion or wilful damaee done to institutions dedicated to relieion. charih and . . - - .  

ed~cation, the ans and sciences. hinorii rnnnuments and workr of an  ana sci~nse; 
(c) plund~r of p ~ t  lic or priv3te propelf) 

Article 4 
Genocide 

1. Thc lntemariond Tribunal shall have the power to pross2utc perions cornmining genocide as defined 
in paragraph 2 of this anicls or of cornmirt~ng an!, of the whcr acls enumerated in paragraph 3 of' rhis 
miclc 

2. Genocide means :my of the following acts committed with intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group, as such: 

(a) killing membe:rs of'the group; 
(h) causing seriou:; bodily or mental harm to members of the group; Weview Exhibit K-- 
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(c) deliberatel:~ inflicting on the group conditions of life calculated to bring about its physical 
destruction in whole or in part; 

(d) imposing measures intended to prevent births within the group; 
(e) forcibly transfelring children of the group to another group. 

3. The following acts shall be punishable: 

(a) genocide; 
(b) conspiracy to commit genocide; 
(c) direct and r~ubluc incitement to commit genocide: 
(d) attempt to;:ommit genocide; 
(e) complicity in genocide. 

Article 5 
Crimes against humanity 

The International Tribunal shall have the power to prosecute persons responsible for the following 
crimes when committed in armed conflict, whether international or internal in character, and directed 
against any civilian population: 

(a) murder; 
(b) exterminati~sn; 
(c) enslavement; 
(d) deportation., 
(e) imprisonment; 
(0 torture; 
(g) rape; 
(3) persecution:r on political, racial and religious grounds; 
(i) other inhumane acts. 

Article 6 
Personal jurisdiction 

The International Tritiunal shall have jurisdiction over natural persons pursuant to the provisions of the 
present Statute. 

Article 7 
Individual criminal responsibility 

I. A penon who planned, instigated, ordered, committed or otherwise aided and abetted in the 
planning, preparation or execution of a crime referred to in articles 2 to 5 of the present Statute, shallbe 
individually responsible Tor the crime. 

2. The official position of any accused person, whether as Head of State or Government or as a 
responsible Government oficial, shall not relieve such person of criminal responsibility nor mitigate 
punishment. 

3. Thc fact that ary oi the acls reierrcd lo in articles 2 to 5 o r  the present Statute w a  commiltcd by a 
subordinate docs nut re1i:vc his superior of criminal responsibility if he knew or had rearon to know that 
the subordinate was about to commit such acts or had done so and the superior fdled to take the necessary 
and reasonable measures to prevent such acts or to punish the perpe~ato& thereof. 

4. The fact that an accused person acted pursuant to an order of a Government or of a superior shall not 
relieve him of criminal responsibility, but may be considered in mitigation of punishment if the 
International Tribunal delemines that justice so requires. 

Article 8 
Territorial and temporal jurisdiction 

Thc territorial jw sdiction of the International Tribunal shall rxt.-nJ to the tcrntoly of the former 
Socialist Federal Rqublic of Yuguslavia, including its lmi surface, airspace and tcmtorial u3ters. The 
kmpoml jvricdiction 3f f i e  ln~ernationnl Tr~bunnl shall extend to a pcriod b c i i ~ ~ n i ~ g  on I I m w q  1991 
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by improvisation. Each succeeding step was apparently car- 
ried out as  each new situation arose, but all consistent with 
the ultimate objectives mentioned above." 

The argument that such common planning cannot exist where there 
is complete dictatorship is unsound. A plan in the execution of which 
a number of persons participate is still a plan. even though con. 
ceived by only one of them; and those who execute the plan do not 
amid responsibility by showing that they acted under the direction 
of the man who conceived it. Hifler could not make aggressive war 
by himself. He had to have the co-operation of statesmen, militaiy 
leaders, diplomats, and business men. When they, with knowledge 
of his aims, gave him their co-operation, they made themselves 
parties to the plan he had initiated. They are not to be deemed 
innocent because Hitler made use of them, if they knew what they 
were doing. That they were assigned to their tasks by a dictator 
does not absolve them irom responsibility for their acts. The relation 
of leader and follower does not preclude responsibility here any 
more than it does in the comparable tyranny of organized domestic 

Count One, however, charges not only the conspiracy t o  commit 
aggressive war,but also to commit War Crimes and Crimes against 
 urna an it^. But the Charter does not define as a separate crime any 

"Leaders, organizers,imtigators, and accomplices participating 
in the formulation or execution of a Common Plan or Con- 
spiracy to 'commit any of the foregoing crimes are respon- 
sible'for all acts performed by any persons in execution of 
such plan" 

In the opinion of the Tribunal these words do not add a new and 
separate crime to those a l rhdy listed. The words are designed to . 
establish the responsibility. of persons participating in a common 
plan. The Tebunal will therefore disregard the charges in Count . 
One that the'defendanh conspired to commit War Crimes and 
Crimes against Humanity, and will consider only the common plan 
to prepare, initiate, and wage aggressive war. 

War Cr~mes and Crimes against Humanity 

The evidence relating to War Crimes has been overwhelming, in 
its volume and its detail. It is irnposlbie for this Judgment ade- 
quately to review it, or to record the mass of documentary and oral 
evidence that has been presented. The truth remains that War 
Crimes were committed on a vast scale, never before seen in the 
history of war. They were perpetrated in all the countries occupied 
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11. JURISDICTION AND GENERAL PRINCIPLES 

Article 6. 

The Tribunal establishecl by the Agreement referred to m Article 1 hereof for the trial and 
punishment of the major war criminals of the European Axis countries shall have the 
power to try and punish persons who, acting in the interests of the European Axis 
countries, whether as inclividuals or as members of organizations, committed any of the 
following crimes. 

The following acts, or any of them, are crimes coming within the jurisdiction of the 
Tribunal for which there shall be individual responsibility: 

(a) CRIMES AGAIrrTSC PEACE: namely, planning, preparation, initiation or waging of 
a war of aggression, or a war in violation of international treaties, agreements or 
assurances, or participation in a common plan or conspiracy for the accomplishment of 
any of the foregoing; 

(b) WAR CRIMES: namely, violations of the laws or customs of war. Such violations 
shall include, but not be limited to, murder, ill-treatment or deportation to slave labor or 
for any other purpose of civilian population of or in occupied territory, murder or ill- 
treatment of prisoner:; of war or persons on the seas, killing of hostages, plunder of public 
or private property, wanton destruction of cities, towns or villages, or devastation not 
justified by military necessity; 

(c)CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement, 
deportation, and otheir inhumane acts committed against any civilian population, before 
or during the war; or persecutions on political, racial or religious grounds in execution of 
or in connection with any crime within the jurisdiction of the Tribunal, whether or not in 
violation of the domestic law of the country where perpetrated. 
Leaders, organizers, instigators and accomplices participating in the formulation or 
execution of a common ]plan or conspiracy to commit any of the foregoing crimes are 
responsible for all acts performed by any persons in execution of such plan. 

~ 7 -  
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RESOLUTIONS AND STPhTEMENTS OF THE SECURITY COUNCIL 2001 Page 1 of 1 

SIRES11368 C b m l e n ~ @ m o r i ~ k s  on United States 

Date: 12 September 2001 Meeting: 4370 
Vote: Unanimous 

The Securlty Council, 

Reaffirming the principles and purposes of the Charter of the United Nations, 

Determinedto combat by all means threats to international peace and security 
caused by terrorist acts, 

Recognizir~g the inherent right of individual or collective self-defence in accordance 
with the Charter, 

1. Onequivocally condemns in the strongest terms the horrifying terrorist attacks 
which took plac:e on 11 September 2001 in New York, Washington, D.C. and Pennsylvania 
and regards such acts, like any act of international terrorism, as a threat to international 
peace and security; 

2. Expresses its deepest sympathy and condolences to the victims and their 
families and to the people and Government of the United States of America; 

3. t l l l s  on all States to work together urgently to bring to justice the 
perpetrators, organizers and sponsors of these terrorist attacks and stresses that those 
responsible for aiding, supporting or harbouring the perpetrators, organizers and sponsors 
of these acts will be held accountable; 

4. CaIYs also on the international community to redouble their efforts to prevent 
and suppress terrorist acts including by increased cooperation and full implementation of 
the relevant international anti-terrorist conventions and Security Council resolutions, in 
particular resolution 1269 (1999) of 19 October 1999; 

5. IZxpresses its readiness to take all necessary steps to respond to the terrorist 
attacks of 11 September 2001, and to combat all forms of terrorism, in accordance with its 
responsibilities under the Chatter of the United Nations; 

6. Decides to remain seizedof the matter. 
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United Nations 

General Assembly 
Fifty-sixth sessio:n 

Official Records 

1 s t  plenary meeting 
Wednesday, I 2  S~sptember 2001, 3 p.m 
New York 

- 
Temporary Presidenf: Mr. H:olkeri . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (Finland) 

The meeting was callea' to order o f  3.05 p.m. Item 2 of the provisional agenda 

Minute of silent prayer or  meditation 
Item 1 of the provisional agenda 

The Temporary President: Before calling on 
Opening of the session by the Chairman of the representatives to obsewe a minute of silent prayer or 
delegation of Finland meditation in accordance with rule 62 of the rules of 

procedure, I propose that as we do so we also observe 
The Temporary President: I declare open the the International Day of Peace on this, the opening day 

fifty-sixth session of the General Assembly. of a regular session of the General Assembly, as 
proclaimed by the Assembly in its resolutions 36167 of 

Expression of sympathy 
30 November 1981 and 521232 of 4 June 1998. to be 

The Temporary President: At the outset, I 
should like, on behalf of us all, to express our deepest 
condolences to the people and the Government of the 
host country, the United Iltatas of America, for the 
tragic, unspeakable loss of' life resulting from 
yesterday's horrendous terrorist acts. What happened 
yesterday goes beyond our imagination and against 
every principle that the United Nations stands for. The 
Organization must now starid in support of the United 
States and intensify its efforts to root out the scourge of 
terrorism. 

Our hearts also go out to the citizens of New York 

devoted to commemorating and strengthening the 
ideals of peace both within and among all nations and 
peoples. 

I now invite representatives to stand and observe 
one minute of silent prayer or meditation. 

The members of the General Assembly observed a 
minute ofsilentprayer or meditafion. 

Item 137 of the provisional agenda 

Scale of assessments for the apportionment of the 
expenses of the United Nations (Al561345) 

City, the seat of the Organizat~on, and the heroic men The Temporary President: Before turning to the 
and women who have given their lives in the effort to other items on our agenda, I should like, in keeping 
save others. As yesterday's tragedy is bringing together 

with the established practice, to invite the attention of 
citizens of their city, it r.hould also bring together 
States Members of the United Nations, so that what the General Assembly to document A1561345, which 

has been circulated in the General Assembly Hall this 
happened yesterday will never happen again. 

afternoon. It contains a letter from the Secretarv- 
General addressed to the President of the General 
Assembly, in which he informs the Assembly that 15 

This record contains the text of speeches delivered in English and of the interpretation of 
speeches delivered in  the other languages. Corrections should be submitted to the original 
languages only. They should be incorporated in a copy of the record and sent under the signature 
of a member of the delegation concerned to the Chief of the Verbatim Reporting Service, room 
C-178. Corrections will be issued aAer the end of the session in a consolidated corrigendum. 
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Member States are in arrears in the payment of their May I recall that, in accordance with paragraph 1 
financial contrihutions to the United Nations w~thin the of the annex to General Assembly resolution 3311 38 ,  
terms of Article 19 of the Charter. the President of the General Assembly at the fifty-sixth 

session should be elected from among the Asian States. 
I should like to remind delegations that, under 

Article 19 of the Charter, In this connection, I have been informed by the 

"A Member of the United Nations which is Chairman of the Group of Asian States that the ironp 
has endorsed the candidacy of His Excellency Mr. Han 

in arrears in the payment of its financial 
Seung-soo of the Republic of Korea for the presidency 

contributions to the Ckganization shall have no 
vote in the General Assenthly if the amount of its 

of the General Assembly. 

arrears equals or exceeds the amount of the Taking into account the provisions of paragraph 
contributions due from it for the preceding two 16 of annex VI to the rules of procedure, I therefore 
full years." declare His Excellency Mr. Han Seung-soo of the 

Republic of Korea elected by acclamation President of 
May I take it that the General Assembly duly the General Assembly at its fifty-sixth session. 

takes note of the information contained in documents 
A/56/345? I extend my sincere congratulations to His 

Excellency Mr. Han Seung-soo and I invite him to If was so decided. 
assume the presidency. 

Item 3 of the provisional ap.enda 

Credentials of representatives to the fifty-sixth 
session of the General Assembly 

I request the Chief of Protocol to escort the 
President to the nodium. 

Mr. Han Seung-soo rook the Chair 

Address by Mr. Han Seung-soo, President of the 
(a) Appointment of the members of the Credentials General at  its fifty-sixth session 

Committee 
The President: It is with a most grave and 

The Temporary President: Rule 28 of the mles mind that I take this podium, as the horrific 
of procedure provides that the General Assembly at the 

events of yesterday cast a pall over our proceedings 
beginning of each sessia'n shall appoint, on the 

today. Mere words cannot express the outrage and 
proposal of the President, a Credentials Committee 

disgust we doubtless all feel for the vile actions 
consisting of nine members. perpetrated in our host country, the United States of 

Accordingly, it is proposed that, for the fifty-sixth America. I condemn in the strongest possible terms 
session, the Credentials Committee should consist of these heinous acts of terrorism. I pray for those who 
the following Member States: China, Denmark, lost their lives and on behalf of the General Assembly 
Jamaica, Lesotho, the Russian Federation, Senegal, offer our deepest condolences to the families and loved 
Singapore, the United State!; of America and Uruguay. ones of the innocent victims. My most profound 

May 1 take it that the States I have mentioned are feelings of sympathy and solidarity also go out to the 
people and Government of the United States, as well as 

hereby appointed members of the Credentials 
to the citizens of New York City, at this time of great 

Committee? 
distress. 

It was so decided. 
These terrorist crimes were. in effect. acts of war 

against all the world's peace-loving peoples. Their 
Item 4 of the provisional agenda 

primary target was, by a vicious twist of fate, located 
in the very city which is home to the world's foremost 

Election of the President o:F the General Assembly institution dedicated to orornoting world oeace. The - 
The Temporary F'resideot: 1 now invite opening of this session of the General Assembly has 

members of the General Assembly to proceed to the been delayed by a day due to this tragedy, hut no 
election of the President of the General Assembly at its terrorists can ever deflect this body from the task to 
fifty-sixth session. which it has dedicated itself since 1945: ending the 
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scourge of war in whatever ib rn~  it may take, once and When the cold war ended a decade ago, the 
for all. international community faced new challenges and 

Now let me share my vision of the work of the 
fifty-sixth session of the General Assembly. At the 
outset, I would like to express !sincere gratitude to my 
predecessor, Mr. Harri Holkeri, whose outstanding 
leadership was instrumental in making the fifty-fifth 
session highly successful. I wish President Holkeri all 
the best in his future endeavours. I would also like to 
pay tribute to the SecretawGeneral, Mr. Kofi Annan, 
for his untiring efforts and seltless dedication to the 
highest ideals of the United Nations. 

I would also like to take this opportunity lo thank 
all the Member States, parti~:ularly the countries of the 
Asian Group, for the confidence they have placed in 
me. 

As I begin my term of office, I have profoundly 
mixed feelings. While I am overwhelmed by the 
honour accorded me and my coimtry, I feel at the same 
time a tremendous burden of res~onsibilitv. This is 

opportunities. As the dahger of global conflict ieceded, 
the world was confronted with new threats to peace and 
development such as regional and sectarian conflicts 
and the kinds of terrorist acts that reached a crescendo 
of violence yesterday. 

At the same time, the tide of globalization surges 
ever onward, bringing both benefits and problems in its 
wake. While greater interdependence and increased 
cross-border movement have dramatically enhanced the 
well-being of mankind in many ways, there is a 
negative side as well, that is, the growing problem of 
disease and pollution, recurring financial crises, and 
increasing cross-border crime - especially trafficking 
in drugs, weapons and illegal migrants. In several of 
these areas, the various United Nations agencies have 
been active for decades. Now, more than ever before, 
the United Nations is required to serve as a focal point 
for coordinating global efforts to address these new 
challenges. - 

particularly so as I come from a country that has had a In this context, I would like to emphasize the 
long and unique relations hi]^ with the United Nations. importance of the Millennium Summit held in this Hall 
Indeed, the United Nations has been closely involved 

last year. The Summit provided a unique opportunity to 
with my country since the establishment of the review the United Nations progress, to assess its 
Republic of Korea in 1948 ,and through the post- 

achievements and shortcomings, and to chart the way 
Korean War recovery period and the economic forward. The Millennium Declaration adopted at the 
development of later years. 

end of the Summit is surely the definitive statement of 
Following the end of the cold war, the Republic the challenges and tasks facmg the United Nations at 

of Korea joined the United Nations in 1991. I would this stage in its history. As this is the first session of 
like to believe that my election to this post, coinciding the General Assembly following the Millennium 
with the tenth anniversaw of Korea's admission to the Summit. one of our most imoortant tasks will be 
United Nations, constitutes a recognition by the 
Member States of Korea's increased contribution to the 
international community. 

Fifty-six years ago, the United Nations was born 
amid hopes for a lasting peace in the wake of two 
devastating world wars. In the Charter, the United 
Nations founding fathers set forth lofty goals and 
principles aimed at promoting international peace and 
security, as well as the economic and social 
advancement of all people!;. Success was never easy, 
and failure often seemed inevitable. However, with its 
record of both successes and failures, the United 
Nations has come to be regarded as the sole universal 
body representing humanity's highest collective 
aspirations. 

follow-up and implementation of the Millennium 
Declaration. 

We all recognize that an important element of the 
Millennium Declaration is the resolve of leaders to 
strengthen the United Nations. I think it is noteworthy 
that they reaffirmed the central position of the General 
Assembly as the chief deliberative, policymaking and 
representative organ of the United Nations. As 
President of the fifty-sixth session of the General 
Assembly, I will continue the ongoing initiatives to 
improve the working methods of the Assembly, in close 
consultation with all Member States. I will also do my 
best to move forward the discussions on Security 
Council reform, with the goal of having a more 
representative, transparent and effective Security 
Council. 
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Gwen the fundamental changes in the 
international environment, the United Nations role in 
maintaining peace and security has expanded and 
become more complex. I therefore attach great 
importance to improving the United Nations capacity 
to respond to conflicts in a more effectwe manner, 
including consideration of the recommendations 
contained in the Brahimi report. If it is to do its job of 
maintaining international ]peace and security, the 
United Nations needs to he given the necessary tools 
and resources to carry out peace operations. 

Also at the Millennium Summit, the world's 
leaders pledged their best efforts to promote democracy 
and strengthen the rule of law and to expand protection 
of human rights and fundamental freedoms. Freedom 
and human rights are trc~ly the birthright of all 

The explosive growth of information and 
communication technologies is opening up boundless 
new possibilities for accelerated economic and social 
development. But the capacity of individual countries 
to take advantage of the digital revolution varies 
greatly. Indeed, the least developed countries, which 
could gain so much from information and 
communication technologies, are the very ones that 
lack the capacity to translate that potential into reality. 

In my view, the General Assembly can make 
useful contributions by calling global attention to the 
need for bridging the digital divide. Such efforts by the 
General Assembly would be timely and constructive in 
the run-up to the World Summits on the Information 
Society in 2003 and 2005, planned by the International 
Telecommunication Union. - - 

humanity. The Assembly has tc~ work continuously to In their Millennium Declaration, the world's 
promote the human rights of all people. But some 

leaders expressed their deep concern, and highlighted 
categories of human beings are: more vulnerable than the need to bring Africa into the mainstream of world 
others, and hence more likely to suffer the loss of that 

economic development, in the common interest of all 
precious birthright. Perhaps the most vulnerable are humanity. The Governments and peoples of Africa, 
children, women and displaced persons, who need our together with the United Nations system and the donor 
special concern and protection. 

community, have striven for decades to eradicate 
The United Nations s:hould also strengthen and poverty and generate sustainable development. Yet all 

expand its efforts to prevent and suppress terrorism. too often, their best efforts have met with setbacks 
All forms of terrorism, whatever their motivation, are caused by political strife, armed conflict and, since the 
an assault on human decenov and threaten democracv 1980s. the devastating soread of HIVIAIDS. - A 

and democratic values, and thns cannot he justified 
Fortunately, the recent summit meeting of the 

under any circumstances. Yestc;rday's terrorist attacks 
Organization of African Unity in Lusaka gave a clear 

not only compel our attention, but underscore anew the political lead on that issue through the new African 
urgency of action by the inlernational community, 

initiative. I urge that all Member States continue to 
particularly by the United Nations, against this deadly work together to explore more effective ways and 
menace. l pledge my best efforts to that end. means of assistina African countries in their pursuit of - 

In view of the accelerating progress of sustainable development 
globalization and the unevert sharing oiit'benefits, the 

Having outlined my agenda, I am confident that, 
issue of development is receiving renewed attention working together, we can accomplish what we set out 
and is being considered from fresh perspectives. More to do. My personal contribution will necessarily he a 
specifically, the question of how to ensure that 

modest one. All these endeavours to which I will 
developing countries share in the benefits of 

devote myself will be difficult to bring to fruition 
globalization in general, and of information. and 

without the full support and cooperation of all of you. communication technology in particular, requires our 
Thus, I humbly ask you to give me your invaluable 

urgent consideration and action. In that regard, I would 
support and guidance in discharging my duties as 

like to call the attention of the Assembly to a couple of 
President of the General Assembly. 

the most im~ortant issues to command our attention 
during my presidency of' the General Assembly: Finally, allow me to suggest that, at this point in 
bridging the digital divide, and the development of history, we should harken hack to the original spirit and 
Africa. principles of the United Nations. Let us place first, 

before anything else, the transcendent vision enshrined 
in the Charter, namely, the constant and untiring 
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pursuit of peace, security, ecluality, human rights, resolution should be the first item of business over 
fundamental freedoms and ieconomic and social which you preside. 
advancement for all the people!; on this planet. While 
respecting the sovereign rights and legitimate national 
interests of all nations, let us strive to make our 
common future a worthy legacy for succeeding 
generations. Let us, moreover, seek harmony through 
diversity, peace through dialogue, and mutual 
prosperity through cooperation. And so, as we 
assemble here in the world's greatest parliament, let us 
rededicate ourselves to the founding principles of the 
United Nations and renew our commitment to complete 
the unfinished tasks that lie hefore us. 

Item 8 of the provisional aaenda 

Adoption of the agenda and organization of work 

Condemnation of terrorist attacks in the United 
States of America (Ai56iL.1) 

Special session on the General Assembly on 
Children (Al56lL.2) 

The President: 1 sbould now like to consult the 

Our host country, and this wonderful host city 
that has been so good to us over five decades, have just 
been subjected to a terrorist attack such as we had 
hardly dared to imagine, even in our worst nightmares. 
We are all struggling to find words to express our sense 
of grief and outrage, our profound sympathy for the 
untold numbers of injured and bereaved, and our 
solidarity with the people and Government of the 
United States in this hour of trial. 

We are struggling, too, to voice our intense 
admiration and respect for the valiant police officers, 
fire fighters and workers of all kinds who are engaged 
in the rescue and recovery effort - and especially for 
those, far too numerous, whose determination to help 
their fellow men and women has cost them their own 
lives. 

We are all struggling, above all, to find adequate 
words of condemnation for those who planned and 
carried out these abominable attacks. In truth, no such 
words can be found. And words, in any case, are not 
enough. - 

Assembly with a view to corisidering immediately draft This Assembly has condemned terrorism on 
resolution Al56lL.I and draft decision Ai56lL.2. In this 

occasions, It has said repeatedly that terrorist 
connection, since both docuiner~ts have been circulated acts are never justified, no matter what considerations 
only this afternoon, it will be necessary to wave the 

may be invoked. It has called on all States to adopt relevant provision of rule 711 of the rules of procedure, 
measures, in accordance with the Charter and other 

which reads as follows: 
relevant provisions of international law, to prevent 

"As a general rule, no proposal shall be discussed terrorism and strengthen international cooperation 
or put to the vote at any meeting of the General against it. 
Assembly unless copies of it have been circulated 

We must now go further. to all delegations not later than the day preceding 
the meeting." Earlier today, as you know, the Security Council 

expressed its readiness to take all necessary steps to 
Unless I hear any objection, 1 shall take it that the 

Assembly agrees to consider draft resolution Al56lL.1 respond to yesterday's attacks and to combat all forms 

and draft decision Ai56lL.2. 
of terrorism, in accordance with its responsibilities 
under the Charter. 

Ir was so decided. 
1 tmst that it will indeed take such steps, and that 

The President: 1 now give the floor to the this Assembly - and all its members - will follow 
Secretary-General. suit. All nations of the world must be united in their 

solidarity with the victims of terrorism, and in their 
The Secretary-General: Thank 

determination to take action - both against the 
Mr. President - and congratulations on your election 

terrorists themselves and against all those who give 
to this important responsibility. I can only regret, as 

them any kind of shelter, assistance or encouragement. 
you yourself have done, that you should have to 
assume it at such a dark day famr the United States, and 
indeed for the whole world, and that this draft 
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I trust that that message: will go out loud and clear 
to the whole world from every member of this 
Assembly, which represents the whole world. 

The President: I now give the floor to the 
representative of South Africa. 

Mr. Knmalu (South Africa): On behalf of the 
African Group, it is my honour, Sir, to congratulate you 
on your election as President of the fifty-sixth session 
of the General Assembly. (:learly, this is neither the 
day nor the time for any celebration. 1 hope there will 
be another appropriate time for us to welcome you 
once more. 

The tragedy that befell the people of the United 
States is senseless, horrific, and totally beyond belief. 
On behalf of the African Group, allow me to express 
our sincere and heartfelt cortdolences to President 
George W. Bush, the Goverr~ment and the people of the 
United States. Our hearts go out particularly to the 
people of New York, and erpei:ially to our colleagues 
at the United States Mission to the United Nations, led 
by Ambassador James B. Cunningham. 

For those of us who have the honour to serve in 
the United Nations, yesterday'!; tragic events serve to 
remind us of the heavy res],onsihility we all hear. We 
would like to assure yon, Sir, O F  our fullest support and 
cooperation. We are confident that under your 
leadership we will make significant progress in 
addressing global challer~ges. We remain deeply 
shocked and distressed at the czillous terrorist attacks of 

our strength to maintain international peace and 
security". 

Therefore, it is my honour to express the support 
of the African Group for the two draft resolutions that 
are before the Assembly. 

The President: I give the floor to the 
representative of Viet Nam, who will make a statement 
on behalf of the Group of Asian States. 

Mr. Nguyen Thanh Chau (Viet Nam): Sir, on 
behalf of the Asian Group, I wish to extend to you the 
warmest congratulations on the occasion of your 
election to the presidency of the General Assembly. We 
are fully confident that with your diplomatic skills, you 
will lead this session to a fruitful conclusion. 

We all are profoundly shocked by the acts of 
barbarism that took place yesterday in New York and in 
Washington, D.C., which left thousands dead and 
thousands of others wounded. We strongly condemn 
these terrorist acts, as they constitute a naked insult to 
the conscience of humankind. 

On behalf of the Asian Group, I wish to convey 
our deepest sympathy and condolences to the 
Government and the people of the United States of 
America, to the cities of New York and Washington, 
and to the families of the bereaved. 

The Asian Group fully supports the draft 
resolution, contained in document Al56iL.1, 
condemning these terrorist attacks. - 

yesterday. We hope that the perpetrators of these 
The President: I give the floor to the 

cowardly acts will soon face the full might of the law. 
representative of the Czech Republic, who will make a 

We have no doubt that all niembers of the international 
statement on behalf of the Group of Eastern European 

community will cooperate in seeing that justice is 
States. 

done. 
Mr. GaluHka (Czech Republic): Mr. President, I 

The tragedies in Washington, D.C.; New York; 
have the honour to speak here today on behalf of the 

and Pennsylvania have brought home the unrelenting Group of Eastern European States. 
threat that international terroricrm Doses to all States. It 
is now clearer than ever that no one is safe from 
terrorism. Today it is the people of the United States 
who are in tears. In truth, it is the whole world that is 
weeping. The challenge that the United Nations 
confronts is to intensify our collective efforts to live up 
to the preamble of the United Nations Charter, which 
calls upon us to 

"practice tolerance and live together in peace 
with one another as good neighbours, and to unite 

The purpose of today's plenary meeting was to 
open the new session of the General Assembly. 
However, under the shadow of the horrifying tragedy 
that has struck New York; Washington, D.C.; and the 
whole of the United States, I feel that it is my duty, 
first of all, to raise our voice in protest against what we 
witnessed yesterday. Members of the Group of Eastern 
European States unanimously condemn these terrorist 
acts, which we perceive to he aimed not only at the 
United States of America but at the whole civilized 
world - indeed, the whole of humanity. 
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Let me express our Governments' deepest continue to have an important impact on the work and 
sympathy and condolences ta the victims, their families activities of the United Nations. 
and to the people and the Government of the United 
States. I should also like at this time to convey the 

Group's appreciation to the immediate past President of 
We express our readiness to unite to strengthen the General Assembly, His Excellency Ambassador 

immediately national and international efforts to Holkeri of Finland, for his excellent stewardship over 
prevent and suuoress terrorism through increased the oast vear. .- - . . 
cooperation and the full implementation of the relevant 
international anti-terrorist conventions, The Latin American and Caribbean Group 

Security welcomes draft resolution IV56lL.1, which has just Council resolutions and national and regional security 
measures. I am convinced that the Group of Eastern been introduced in the Assembly. The Group takes this 

opportunity to strongly condemn the almost 
European States, for its part: will unanimously support 

unimaginable tragedy that occurred yesterday -- a 
draft resolution Al56lL.1, which you, Sir, have so 

disastrous series of cruel and barbaric acts in New 
rightly proposed. 

York, Washington and Pennsylvania that resulted in the 
Given the circumstances, our work during the 

fifty-sixth session of the Cieneral Assembly will be 
extremely challenging and responsible. I would like to 
congratulate you, Mr. President,, on your election, and, 
at the same time, to express in advance my profound 
appreciation for the demanding work which lies ahead 
and which, I am sure, you will c.any out in an excellent 
manner. We believe that, under your able leadership, 

loss of many,many innocent lives. We extend heartfelt 
sympathy to the Government and the people of the 
United States, and particularly to the victims of the 
dastardly acts. We share the pain of the residents of the 
host city, New York, and salute the courage of the fire 
fighters, police officers and others who gave their lives 
in a display of valour and courage that will be 
remembered forever. 

we will continue to implement the necessary steps The terrorist acts of yesterday must strengthen the 
towards the fulfilment of the goals of the Millennium resolve of the international community to condemn in 
Summit Declaration. the strongest oossible terms all forms of terrorism. - .  

I would also like to u!se this opportunity to which are a threat to international peace and security. 
express the appreciation and gratitude of the Group of The Group reaffirms that those responsible must be 
Eastern European States to !/our predecessor, Mr. Harri brought to justice, and we stand in full support of the 
Holkeri of Finland, for hi:$ active role and devoted Government and the people of the United States at this 
work as President of the General Assemblv. We hone time. 
that his legacy will inspire a s  during this session of the We give our full support to draft resolution 
General Assembly as well. Al56L.1, as well as to the resolution adopted this 

The President: I give the floor to the morning by the Security Council on the matter of 
representative of Guyana, who will speak on behalf of international terrorism. 
the Group of Latin American and ~ar ibhean  States. The President: I now give the floor to the 

Mr. Ishmael (Guyana): I should like first of all, representative of Greece, who will speak on behalf of 
on behalf of the Group of Latin American and the Group of Western European and Other States. 
Caribbean States, to express si:ncere congratulations to 

Mr. Gounaris (Greece): I would like, on behalf 
you, Sir, on your election :IS F'resident of the General 
Assembly at its fifty-sixth s,ession. You are bringing to of the Group of Western European and Other States, to 

congratulate you, Sir, on y o u  election as President of 
that post a wealth of exp1:rience and skills from an 

the General Assembly at its fifty-sixth session. Indeed, 
illustrious career in academia and from the ministerial 

I hope to have another, more propitious opportunity to 
and other appointments that you have held at the 

welcome you in the future. 
highest levels of government. The Latin American and 
Caribbean Group has every csnnfidence that you will I would like, on behalf of the Western European 
provide the leadership and vision needed at this critical and Other States Group, to condemn in the strongest 
juncture in the history of this Organization, as possible terms yesterday's terrorist attacks in New 
significant developments in international relations York, Washington, D.C., and elsewhere in the United 
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States. It is a tragedy on zn u:nprecedented scale that victims of this attack. We are all grateful to the men 
challenges all humanity. T:hert: can be no excuse or and women - police, fire fighters, doctors and 
iustification for these acts. nurses- who have shown tremendous heroism in 

I would like to express our full solidarity with the coping with the catastrophic aftermath of the terrible 
events of l l September 2001. Our thoughts and prayers Government of the United States and the American 
go to all the victims and their families. We will grieve. people for the hideous acts that led to the tragic loss of 
and we will heal. 

human life and extend our deepest sympathy to the 
families of the victims. These horrendous acts were an Your decision, Mr. President, to open the fifty- 
attack not only on the United States but on humanity sixth session of the General Assembly was the right 
itself and on the values and freedoms we all share. one. I appreciate the support and condolences 
However, the life and work of our societies will expressed by the United Nations membership and the 
continue undeterred. condemnation and sense of resolve expressed in the 

comments today. Together, we have demonstrated here, 
We appeal to all States to work closely together to . 

in the historic Hall of the General Assembly, that we 
bring to justice the petpetrators, organizers and 

are united and strong in the face of terror. 
sponsors of yesterday's ou.traj:eous acts. The United 
~ a t ~ o n s  should spare no effott towards our common In his statement on the attacks of 11 September 
goal of preventing and suppressing terrorist attacks and his decision to evacuate United Nations 
everywhere in the world. In this respect, we fully Headquarters, the Secretary-General recognized that 
support draft resolution Al56lL.l and draft decision the attack on the United States was also an attack on 
Al56lL.2, just presented to the (General Assembly. the United Nations. The entire international community 

and the shared values upon which this institution was The President: 'We have heard from 
founded are under assault. Security Council resolution 

representatives of all the regiorral groups. 
1368 (2001). adonted iust hours azo. demonstrates the ,, . , - .  

I now eive the floor to the renresentative of the determination of the international communitv to - 
United States of America, as the host country. confront and triumph over this evil, as will the General 

Assembly draft resolution that we are about to address. Mr. Cunningham (United States): First, on 
behalf of the United States, I, too, would like to Yesterday's attack requires that we choose sides 
congratulate you, Sir, on your assumption of the between the values of human rights and democracy, 
presidency of the General Assembly at its fifty-sixth held dear by all decent people, and terrorism and the 
session and to pledge my Grovr:rnmeut's support for the law of the jungle. There are those who oppose 
success of this session. terrorism and those who use it. There should he no 

doubt that we will deal with those who support and 
Obviously, the hearts of all Americans are heavy 

harbour terrorists as we deal with the terrorists 
today. I would like to thank you, Mr. President, for 

themselves. your words of condolence and sympathy for the victims . . 
and their families. I would like to personally convey 
the gratitude of President Hush and the American 
people to all the many world leaders and all the others 
throughout the world who have shown their support 
and offered their assistance in this time of grief. I 
would also like to say a spacial word of appreciation to 
the Secretary-General for his condolences and, 
particularly, for his remarks about the city of New York 
and its public servants and his call for a firm and united 
response. 

We in this Hall are all New Yorkers at this time of 
tragedy. I have been struck by how many of you have 
expressed to me that sentiment. Indeed, unfortunately, 
many non-Americans will be counted among the 

Because this attack struck at all of us, it is right 
that we should work towards a coalition to defend our 
shared values against terrorism. Working in coalition, 
we can multiply the effectiveness of our response. The 
victims of this attack and their families need our 
prayers and the certain knowledge of a unified 
response. We owe to them and to ourselves swift action 
to find those responsible for these attacks and to bring 
them to justice. 

None of us or our children will forget yesterday's 
horrifying images. They will become unfortunate but 
indelible icons of the twenty-first century. Let them 
serve as a constant reminder of the need to eliminate 
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this scourge and of the need for determination and By decision 551479 of 12 April 2001, the General 
action to do so. Assembly decided that the two-day high-level dialogue . - - 

The President: We htive heard the last speaker in would take place on Monday and Tuesday, 17 and 18 

the debate on this item for this meeting. September 2001. However, after consultations with the 
Chairmen of the regional Groups, there is an agreement 

I thank all representatives for their kind words that the two-day high-level dialogue should now take 
addressed to me on my assumption of the presidency of place on Thursday and Friday, 20 and 21 September 
the General Assembly. 2001, instead. 

The Assembly will now take a decision on draft May I therefore take it that the General Assembly 
resolution Al56lL.l. decides to hold the two-day high-level dialogue on 

May I take it that the Ass,embly decides to adopt Thursday and Friday, 20 and 21 ~ e ~ t e m b e r  20013 

the draft resolution? It was so decided. 

Draft resolution A/S6/1,. I was adopted (resolution The President: I should like to inform members 
56/1). that the first meetings of the six Main Committees will 

The President: The .4ssembly will now take a 
decision on draft decision Al56lL.2. 

May I take it that the Asr;emhly decides to adopt 
the draft decision? 

Draft decision A/S6/L.Z was adopted. 

The President: I call on the Secretary-General, 

The Secretary-General: I think we will soon be 
taking a decision on the sunimit for children and that, if 
we decide to postpone it because of this force majeure, 
I would want to plead with the General Assembly that 
we keep our concern for children uppermost in our 
minds. This is only a postpone:ment, not a cancellation, 
and the issue is still very milch with us. 

I think we should stay the course and adopt a 
concrete agenda for action for this decade. I think that, 
at this critical stage, we cannot afford to fail the 
children or wrangle in'definitely over text and 
documents. I believe that the draft outcome document 

take place consecutively tomorrow afternoon, 
Thursday, 13 September 2001, at 3 p.m. in the General 
Assembly Hall for the purpose of electing their 
respective Chairmen. 

Immediately thereafter, the General Assembly 
will hold its second plenary meeting to elect its Vice- 
Presidents. 

I call on the representative of Azerbaijan 

Mr. Aliyev (Azerbaijan): I apologize for asking 
to speak, but I believe that I will be expressing a 
general view in what I am going to propose. 

It is a kind of humanitarian addendum to the 
resolution we have just adopted. In this very tragic 
moment, it is our duty to offer our services to New 
York City and its courageous people. The members of 
the United Nations diplomatic community are not only 
parking-rules violators. We do love this city. We do 
love New York. We are a part of this great city and we 
want to help it. 

for the special session is S'D close to being finalized. I 
would urge representa1:ives that, despite the 
postponement, we keep up with that work and take up 
the issue as soon as next week. I think that, within a 
relatively short period, with good will and 
determination, we can have an agreed text. We are 
close and I do not want us to postpone it or relax 

Therefore, 1 would like to request the Secretary- 
General to establish, through the United Nations 
medical service, a United Nations diplomatic blood- 
donation centre to make our modest contribution to the 
ongoing New York City rescue process. I call upon all 
representatives to support this proposal. 

because the meeting is not i.aking place next week. 
That is my plea. 

The President: I should now like to refer to the 
two-day high-level dialogue on strengthening 
international economic cooperation for development 
through partnership. 
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The Secretary-General: I think the proposal o f  
the representative o f  Azerbaijan has had a very good 
response from the ambassadars and representatives 
here. That means that the medical service will have no 
problems and will see lots o f  people queuing up to give 
blood. 

The meeting rose of 4.:?0p.m. 

Review Exhibit 68 

Page 322 of 346



United Nations General Ass~ml~ly 59th Session 

IElection of 18 members of the Ecor~omic and Social I 

Elasti,m and B 
Pnsi#m v 1 081dlU1 1 &PBtmm 

I 

m Q m  
Site developed and designed by the UN Website Section of the Depanment of Public Information, @ United Nations 2004 

k3y 9 Q Fiilrqais Pyrcxmli EspalioL 

I 

Review Exhibit 6a 
Page @'~f w f i  

Page 323 of 346



59th General Assembly Sestiion: Background Page 1 o f  2 

BACKGROUND INFORMATION 

I FU.N.CT!!OONNS.A_NPPOWERS I SESSDKS I MAlN COMMITTEE3 I 

The General Assembly is the main deliberative organ of the United Nations. It is composed of 
representatives of all Member States, each of which has one vote. Decisions on important 
questions, such as those on peace and security, admission of new Members and budgetary matters, 
require a two-thirds majority. Decisions on other questions are reached by a simple majority. 

FUNCTIONS AND PO'INERS 

Under the Charter, the functions and powers of the General Assembly include: 

to consider and make recommendations on the principles of cooperation in the maintenance 
of international peace and security, including the principles governing disarmament and arms . 
regulation; 
to discuss any cluestion relating to international peace' and security and, except where a 
dispute or situation is being discussed by the Security Council, to make recommendations on 
it; 
to discuss and, with the same exception, make recommendations on any question within the 
scoDe of the Charter or affectina the Dowers and functions of anv oraan of the United Nations; - . - 
to initiate studies and make recommendations to promote international political cooperation, 
the developmer~t and codification of international law, the realization of human rights and 
fundamental freedoms for all. and international collaboration in economic. social. cultural. 
educational and health fields; 
to make recomlner~dations for the peaceful settlement of any situation, regardless of origin, 
which might impair friendly relations among nations; 
to receive and consider reports from the Security Council and other United Nations organs; 
to consider and approve the United Nations budget and to apportion the contributions among 
Members; 
to elect the non,-permanent members of the Security Council, the members of the Economic 
and Social Council and those members of the Trusteeship Council that are elected; 
to elect jointly with the Security Council the Judges of the International Court of Justice; and, 
on the recommentlation of the Security Council, to appoint the Secreta~y-General. 
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59th General Assembly Session: Background Page 2 o f  2 

regular session, the Assembly elects a new president, 21 Vice-Presidents and the Chairspersons 01 
the Assembly's six Mair~ Committees. To ensure equitable geographical representation, the 
presidency of the Assernbly rotates each year among five groups of States: African, Asian, Eastern 
European, Latin American and Caribbean, and Western European and other States. 

In addition to its regular sessions, the Assembly may meet in special sessions at the request of the 
Security Council, of a rr~ajority of Member States, or of one Member if the majority of Members 
concurs. Emergency special sessions may be called within 24 hours of a request by the Security 
Council on the vote of any nine Council members, or by a majority of the United Nations Members. 
or by one Member if the majority of Members concurs. 

At the beginning of each regular session, the Assembly holds a general debate, often addressed by 
heads of state and government, in which Member States express their views on the most presssing 
international issues. 

Backfo!.~~ 

MAIN COMMITTEES 

Most questions are then discussed in its six Main Committees: 

First Committee - Disarmament and International Security Committee 
Second Committee - Economic and Financial Committee 
Third Committee .. Social, Humanitarian and Cultural Committee 
Fourth Commilttee - Special Political and Decolonization Committee 
Fifth Committee - Administrative and Budgetary Committee 

a Sixth Committee .. Legal Committee 

Some issues are considered only in plenary meetings, rather than in one of the Main Committees. 
All issues are voted on through resolutions passed in plenary meetings, usually towards the end of 
the regular session, after the committees have completed their consideration of them and submitted 
draft resolutions to the plenary Assembly. 

Voting in Committees is by a simple majority. In plenary meetings, resolutions may be adopted by 
acclamation, without c~bjection or without a vote, or the vote may be recorded or taken by roll-call. 
While the decisions of the Assembly have no legally binding force for governments, they carry the 
weight of world opiniom, as well as the moral authority of the world community. 
The work of the UNited Nations year-round derives largely from the decisions of the General 
Assembly - that is to say, the will of the majority of the Members as expressed in resolutions 
adopted by the Assembly. That work is carried out: 

By the committee:; and other bodies established by the Assembly to study and report on 
specific issues:, such as disarmament, peacekeeping, development and human rights; 
in international conferences called for by the Assembly; and 
by the Secretaria of the UNited Nations -the Secretary-General and his staff of international 
civil servants. 

Source: Basic Facts About the United Nations, DPM155 Rev.1 -0ecember 2002 - 40M 
ISBN: 92-1-100850-6 - Review Exhibit bg 
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United P 

Here you will find answers to your frequently asked questions. 
Di:jcover how the UN works at the UN Website Site Index. 
For any other inquiries, please contact us. 
Th~ank you and come visit us again! 

(2 What is the term of the Secretary- 
General? 

A: 'The Secretary-General's term is five 
years. Although there IS technically no h i t  
lo the number of five-year terms the top 
official and chief administrative officer of the 
IJn~ted Nations may serve, no Secretary- 
IGeneral so far has held office for more than 
two terms. The current Secretary-General, 
Kofi Annan of Ghana will complete his 
second term in office in December 2006 

Q: I'm bringing a group to the United 
Nations for a Guided Tour. How should I 
go about booking one? 

If your group is composed of 12 or more 
people, you should book the tour in advance 
by telephoning Group Reservations at (212) 
963-4440 or sending an e-mail to 
unltg@un.org . If you have fewer than 12 
persons in your group, no reservation is Review Exhibit 
necessary. Gu~ded tours are conducted 7 

6g 
days a week, Monday to Friday: 9:30 a.m. to 
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4:46 p.m.;Saturday, Sunday and holiday: 
10:OO a.m. to 4:30 p.m. (closed weekends in 
January and February). Tours in English 
r~ormally leave about every half hour and last 
for approximately 45 minutes to one hour. If 
you need a tour in a language other than 
Einglish, call (21 2) 963-7539 on the day you 
plan to visit. For general information on tours 
i~icluding ticket prices, call (212) 963-TOUR 
(8687). The United Nations is located on 
frirst Avenue at 46th Street. Children under 5 
are not admitted on tour. If you are planning 
to bring a group of students please visit the 
Teacher's L~nk. This web site offers step-by- 
step instructions for planning a visit to the 
IJnited Nations, including suggestions for 
resources ta use for preparation and then 
follow-up with students. 

Q: How can I get information on the 
United Nations? 

A: The Public Inquiries Unit distributes 
~nformation kits containing pamphlets and 
fact sheets on a variety of topics of general 
interest as well as booklets for students at 
intermediate and secondary levels and a 
"teacher's kit" containing a variety of UN 
publications. You can also click on the UN 
Website; UN CyberSchoolBus -or visit a 
depository library near you. 

Q: How manv countn 
members of>he S e c ~  
ones are they? 

A: The Security Counc 
members. The 5 perm< 
France, the Russian FI 
Kingdom and the Unit6 
proposal brought befoi 
negative vote. The ten 
are periodically electec 
a %-year term. 
* 

Review Exhibit bZ( 
Page f l o o t a f i  

It 10/29/2004 Page 327 of 346



Q: I would like to sen 
Secretary-General to 
to achieve global uni 
address? 

A: E-mails addressed 1 
should be sent to inqu~ 
can only be taken up I: 
presented by an officia 
Member State and aft€ 
the agenda of the Org; 
Membership. 

Q: How many countr~ 
world? 

A: We are not an authc 
suggest you visit a put 
consult an encycloped 
United Nations, howev 
Countries 

IQ: Do you have a listing of job 
ropenings/volunteer positions/internships 
aavailable? 

.A: You can find a listing of employment 
opportunities with the UN if you visit our 
Office of Human Resources Management, at 
1 UN Plaza, Room DC1-0200, United 
Nations, New York, NY 10017 (How to 
apply?).They are open Mondays, 
Wednesdays and Fridays from 10:OO am to 
12:OO noon. For more information on 
employment opportunities, please click on 
Fact-sheet 17. 

There is no official volunteer programme at 
the United Nations Headquarters in New 
York. You may, however, find information on 
UN Volunteers, the volunteer arm of the UN 
that supports peace, relief and human 
development in 150 countries by visiting 
their website at: http://www.unv.org. 

For information on internships at the United 
Nations Headquarters, please click on the 
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Clnited Nations Internship Programme 

0: ! am a high school graduate and I want 
to continue my studies at a university. 
Does the UN offer scholarships? 

fr: The UN offers no general scholarship or 
s,tudent exchange programme. However, 
1.INESCO's Study Abroad contains ....... ~ - ~ ~ ~ p - ~ ~ ~ ~  

information on study, travel and work in 
Member countries. This publication contains 
21,950 entries concerning higher education 
and training opportunities in all disciplines in 
124. countries. It includes information on 
scholarships, financial assistance, university- 
I'evel courses, short-term courses, training 
programmes, student employment 
r)ossibilities and facilities for handicapped. 
?his publication is available for consuitation 
in nnany public libraries, or may be ordered 
frorn: 

IJNESCO Publishing, Promotion and Sales 
Ilivision 
I, rue Miollis, F-75732 
IPar~s Cedex 15 
IFRANCE 
IFax: 33 01 45 68 57 41 
Additional information on educational 
opportunities at the LIN is listed on its 
>website at www.unsystem.org. 

Q: I heard that the UN issues 
international passports, visas and 
driver's licenses. How can I apply? 

A: No!! Neither the UN nor any of its 
specialized agencies or international 
organizations issues or authorizes the 
issuance of international driver's licenses, 
passports or travel documents for the public. 
The issuance of such official documents is 
exclusively a function of national authorities. 
The UN is not a government and thus cannot 
issue any of the aforementioned documents. 
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Q: Where can I purch 
various countries? 

A: The UN flag and thc 
are available from UN 
Nations, New York, N1 
963-770017702 or toll-i 
UN does not "loan" or 
or private individuals. 

0: I neeahish to dor 
from/to the UN. 

A: The United Nations 
contributions provided 
the contributions are rr 
aims and activities of ti 
or money orders made 
Nations mav be sent tc 
2770A, ~ n i i e d  Nations 
The United Nations ca 
assistance to individua 
Being a Organization c 
funds are allocated on1 
have been officially ap 

Home Page ( FA4 I Fact Sheets I Notebook I Teachers Kit I Brie 
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War crimes 

1. The Court shall have jurisdictioil in respect of war crimes 1n particular when comm~tted as p a t  of a 
plan or policy or as part of a large-scale commission of such crimes. 

2. For the purpose of 'h1s Statute, "war crimes" means: 
(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following 
acts against persons or propeay protected under the provisions of the relevant Geneva Convention: 

(i) Wilful killing; 

(ii) Torture or inhuman treamlent, including biological experiments; 

(iii) Wilfully causing great suffering, or serious injury to body or health; 

(iv) Extensive destruction and appropriation of property, not justified by nlilitary 
nece:isity and canied out unlawfully and wantonly; 

(v) Compelling a prisoner of war or other protected person to serve in the forces of a 
hostile Power; 

("1) Wilfully depriving a prisoner of war or other protected person of the r~ghts of fair 
and ~egular trial; 

(vii) Llnlawful deportation or transfer or unlawful confitlement; 

(viii) 'raking of hostages. 

(h) Other serioos violations of the laws and customs applicable in international armed conflict, 
within the established framework of international law, namely, any of the following acts: 

(i) Intentionally directing attacks agalnst the civilian population as such or against 
individurl civilians not taking direct part in hostilities; 

(ii) Inletltionally directing attacks against civilian objects, that is, objects which are not 
military objectives; 

(iii) Ir~tentionally directing attacks against personnel, installations, material, units or 
vehicles involved in a huma~tarian assistance or peacekeeping mission in accordance 
with the Charter of the United Nations, as long as they are entitled to the protection given 
to civilians or civilian objects under the international law of armed conflict; 

(iv) Intentionally launclung an attack in the knowledge that such attack will cause 
incic,ental loss of life or injury to civilians or damage to civilian objects or widespread, 
long-tenn and severe damage to the natural environment which would be clearly 
excessive in relation to the concrete and direct overall military advantage anticipated; 

(v) Attacking or bombarding, by whatever means, towns, villages, dwellings or 
bniklings which are undefended and which are not military objectives; 

(vi) Killing or wounding a combatant who, having laid down his amls or having no 
longer means of defence. has surrendered at discretion; 
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I !.ldklng .mpropcr &r. old 11.igoitr.ir. t~i t l le  ildg .lr o i k  l n ~ l ~ u r y  Inil:nla snJ 
unlr;mn of tllc cllzmv or i t !  ~hc. I 'nrrcd Nat~o~ir .  I S  sell 3s of rhs dtsi lna~\c eniblcms uf 
the (;enr:va Conventions, resulting in death or serious personal injury; 

(viiil 'The transfer, directly or indirectly, by the Occupvine Power of parts of its uwn . . .. - 
civilian population into the territory it occupies, or the deportation or transfer of all or 
part?, of the population of the occupied territory within or outside this territory; 

(ix) Ir~teiltionally directing attacks against buildings dedicated to religion, education, 
art, !:cience or charitable purposes, historic monuments, hospitals and places where the 
sick and wounded are collected, provided they are not military objectives; 

(x) Subjecting persons who are in the power of an adverse party to physical mutilation 
or to medical or scientific experiments of any kind which are neither justified bv the 
medical, dental or hospital treatment of the person concerned nor ca=ied out mhis or her 
interest, and which cause death to or seriously endanger the health of such person or 
persons; 

(xi) Killing or wounding treacherously individuals belonging to the hostile nation or 
army; 

(xii) 1)eclaring that no quarter will be given; 

(xiii:~ Destroying or seizing the enemy's property unless such destruction or seizure be 
imparat~vely demanded by the necessities of war; 

(xiv: Declaring abolished, suspended or inadmissible in a court of law the rights and 
acticsns of the nationals of the hostile party; 

(xv) <:ompelling the nationals of the hostile party to take part in the operations of war 
directed against their o w l  country, even if they were in the belligerent's service before 
the conunencement of the war; 

(xvi: Pillaging a town or place, even when taken by assault; 

(xvii) Enlploying poison or poisoned weapons; 

( x i )  Employing asphyxiating, poisonous or other gases, and all analogous liquids, 
material:; or devices; 

(xix: Employing bullets which expand or flatten easily in the human body. such as 
bul1i:ts with a hard envelope which does not entirely cover the core or is pierced with 
incision!;; 

(xx) E;mploying weapons, projectiles and material and methods of warfare which are of 
a nature to cause superfluous injury or unnecessary suffering or wlnch are inherently 
indircrirninate in violation of the international law of armed conflict, provided tlut such 
weapons:, projectiles and material and methods of warfare are the subject of a 
coml~rehensive prohibition and are included in an annex to this Statute, by an amendment 
in acconlance with the relevant provisions set forth in articles 121 and 123; 

(xxi: Committing ouaages upon personal dignity, in particular humiliating and 
degrading treatment; 
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(xxii) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as 
defineid in article 7, paragraph 2 ( f ) ,  enforced sterilization, or any other form of sexual 
violence also constitutitlg a grave breach of the Geneva Conventions; 

(xxiii:~ Utilizing the presence of a civilian or other protected person to render certain 
points, areas or military forces immune from military operations; 

(xxiv:~ .Intentionally directing attacks against buildings, material, medical units and 
transoort. and nersonnel usine the distinctive emblems of the Geneva Conventions in . ,  . - 
conformi1:y with intematior~al law; 

(xxv) Intentionally using starvation ofcivilians as a method of warfare by depriving 
them of objects indispensable to their survival, including wilfully impeding relief 
supplies ia provided for under the Geneva Conventions; 

(xxvi) Conscripting or enlisting children under the age of fifteen years into the national 
m e d  forces or using them to participate actively in hostilities. 

(c) In the case of an armed conflict not of an international character, serious violations of article 
3 common to the four Geneva Conventions of 12 August 1949, namely, any of the following acts 
committed against persons taking no active part in the hostilities, includiug lnen~bers of anned 
forces who have laid down their arms and those placed hors de combat by sichess, wounds, 
detention or any other cause: 

(i) Violence to life and person, in particular murder of all kinds, mutilation, cmel 
treatmnenl: and torture; 

(ii) Committing outrages upon personal dignity, in particular humiliating and 
degrading treahnent; 

(iii) Taking of hostages; 

(iv) The passing of sentences and the carrying out of executidns without previous 
judgement protioumed by a regularly constituted court, affording all judicial guarantees 
which are generally recognized as indispensable. 

(d) Paragraph 2 (c) applies to armed conflicts not of an international character and thus does not 
apply to situal.ions of internal disturbances and tensions, such as riots, isolated and sporadic acts of 
violence or other acts of a similar nature. 

( e )  Other st:rious violations of the laws and customs applicable in armed conflicts not of an 
international character, within the established framework of international law, namely, any of the 
followu~g act!;: 

(i) Intentionally directing attacks against the civilian population as such or against 
individual civilians not taking direct part in hostilities; 

Review Exhibit 49 
page 5 or I Y  

Page 333 of 346



(ii) Intentionally directmg attacks against buildings, material, medical units and 
han:iport, and personnel using the distinctive emblem of the Geneva Conventiom in 
conlbmuty with international law; 

(iii) Ii~tentionally directing attacks against personnel, installations, material, units or 
vehicles involved in a humanitarian assistance or peacekeeping mission in accordance 
with the Charter of the United Nations, as long as they are entitled to the protection given 
to civilians or civilian objects under the international law of armed codict; 

(iv) Irltentionally directing attacks against buildings dedicated to religion, education, 
art, science or charitable purposes, historic monuments, hospitals and places where the 
sick and wounded are collected, provided they are not military objectives; 

(v) Pillag~ng a town or place, even when taken by assault; 

(VI) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as 
defuled m article 7, 2 (f), enforced steriization, and any other Form of sexual 
violence also constituting a serious violation of article 3 common to the four Geneva 
Conventions; 

(vii) Conscripting or enhsting children under the age of fifteen years into armed forces 
or groups or using them to participate actively in hostilities; 

(viii) 13rdering the displacement of the civilian population for reasons related to the 
conflict, unless the security of the civilians involved or imperative military reasons so 
detnmd; 

(ix) Killing or wounding treacherously a combatant adversary; 

(x) Declaring that no quarter will be given; 

(xi) Subjecting persons who are in the power of another party to the conflict to 
physical mutilation or to medical or scientific experiments of any kind which are neither 
justilied by the medical, dental or hospital treatment of the person concerned nor carried 
out in hi:; or her interest, and which cause death lo or seriously endanger the health of 
such per:ion or persons; 

(xii) Destroying or seizing the properly of an adversary unless such destruction or 
seizure he imperatively demanded by the necessities of the conflict; 

(f) Paragsaph 2 (e) applies to armed conflicts not of an international character and thus does 
not aoulv to situations of internal disturbances and tensions. such as riots. isolated and suoradic 

. L  + 

acts of violence 01: other acts of a similar nature. It applies to anned conflicts that take place in the 
temitoly of a Eltatc when there is pnmacted armed conflict between governmental authorities and 
organized amled groups or between such groups. 

3. Nothing in paragraph 2 (c) and (e) shall affect the responsibility of a Govemnent to malntain or re- 
establish law and order in the State or to defend the unity and temtorial integrity of the State, by all 
legitimate means. 

A-9 
Elements of Crimes -- 
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836 ~ A R Y  ~ \ m  AXD P~CEDBNTS. 

more than th-n officer&'' In Gen. HallWs Order of Jan. 1,1882, hereto- 
for noticed. - it was deanred.:-"They" (mllltary commissions) - MU 

1304 be mmposed of not less than three members, one of whom wIll act as 
judlge adweate or  recorder where no o18m is desip;nnted for that duty. , 

A larger number wlll be d e W  where the pnbllc &ee ~ I U  permitw IR 
p m u c e  durlng the late mar. whlle commlssloes were most commonly mnsti- I 
tuted wllh five members, there was a not unusual number, and was reg- ' 
as the proper n(Uisnw11.". The mort in VaUandlghan's ct+z wns convened 
wlth ninn members, of whom seven acted on 9 triaL In. practice nlsn a 
separate o@ar hns been almost invariably detailed as jud@ advawte." 

~ I S D I C T I O N A  to plaa. (1) A mllitaV EOmmlSlou, (acept  where 
othernu! author4zed by statute,) can legally aasume jurWlcUon only of 
oUencca mmmitted wlplthtn the Ueld of the command of the convening com- 
mnnder. Thus a commIsdon ordered by a commander exercislnc militmu ~~- 
qoynpt!nt, by $$Ieof his ~ p a t l o n ,  by +.-, of terdtory oi the enernp. 
c imot  take. comimnee of an oflenee fommltted without such t e r r i ~ o r p ~  
(2) The .place +I& be the theatre of war or  a placfwhere milltaigivernment 
or martial Lan mas. le9aW, be  exerdsed: otherwtse a ~ 1 I I t a m  mmmiaslon. 

(unlem spedally-emimwered by. s t a t u k )  will have no jurlsdlctlon o i  
11105 oflenees committed thereo The ruling in the IHtdlo" ease of &a! carte 

XlUigan," that  s mllitnry commission. which had &snmed jurisdiction 
ot offences committed in 1882 i n  lndfaoara locdity not Involved in war nor 
subject to any form of mllltnry dominion,-had exceeded its powera, has been 
referred to under the previous Titles, where also the Uelds of miUtary sov- 
emment ma maathi law have been de5ed. (31 It bas further been hdd hy 
Engllsb authoritled thok to eve jurisdlctlou to the Ivariourt, the Cia1 must 
he had ivlthln the theatre of war, military government; or m n r U  law; that, 
If held elsewbere, and where the civil caiuts are open and avallnble, the 
prneeedlnps and enten- wIII be mranr-now judice." Thus It is musldered bv 
& l a ~ t  kt the trlnl, by a militem court. -of Wolf Tone In 1798. was lllegil 
because be lvas tried i n  Dublln, outside of the zeglon of war and martin1 law? -- 

I% @ 1, l k p t  of the Yo.. 1862 
*DIOEtIT, EOl. 
"The mUn6. hauwer. h Q. C. M. 0. 287 of 1865, that the proeeedlnya o t  a mu& 

m q  eommlnlon for whlch no judm .dvocate hsd been detaUed rere  on thlt n-unt 
'iUInal? was uroumu, fiinoa whether such a Vlbunal sbalt or not bc sopl~Ued nith % 
jndgc a~roate ,  ls. In the abaenct o i  law on the abject, a -Mr In the dlmretlon of 
the eomEtmder. 

=See : W n .  XIlprc=&n of Blot and Bebelllan, 106; Fmnklyn. Outlines oC Mar. 
Ips. 86;: Pmtt. 216; Q. 0. 1P5, Second YR DLst. 1867; d 0. 20. 1847. (Gen SmtL) 

In the Jamler. Cast, It r r a  held br ChlcC JusUce Cockburn. In Quren v. N~elmn 6 
Bmnd, tihat Gorernar BIm acted UlegalW Iu armtlng GOMOD a t  Klng6teq olltslde the 
"pmclshmed district," (the dbtrlet p1.W by tha Governor'. pcochmatlon under 
-Unl 1;aw.b ah- he WtlM have bnm entitled to n juw trW in a h l l  mart. and 
rrmoving: him wlthin that dI.tr(et far &I and pnulshment belorn a martial court 
ET~~lason. Hlct of the J d c a  Case; Jon* 11, l2; Rnnklm 83; Pntk 216. In 
Queen 0, %re, .Blackburn. J., held that the removal a? juNlllblc. Finlason, =st. 
Jamalra clsr!; Do., M o r t  of Case of Queen o. -re; 80Udtofs Jonrnal, m L  12, p 6i4. 

See CLodo. bL Is 188. 
- 4  W d u x .  2. And rea X1111gan 0. EIOYU. 8 Bben. 18: h 0. Monkhelmer, 21 

Inb. 1; YmpWs clw, Woolwortb. 141; Dnlln'. Cue. 12 C t  CL. 266; Id.. l2 Opina. 
At Gen, 128; 0. 0. 7, Dept of Kana. 1862: Do. 81, Id.. 1864: Do. 115. Dept of the 
Ua.. 18EA Compm. lo thls connection, the a-ment of Eon. J. A. B1ngb.m. on the 
lkm of tho h n i l u  ot Prwldat Llneole 

"See Qode, U. L, 189. 
aMnla.on. Coma on Xar. IAW. p. 4-5, 129. &a KF tbls Uhl. reported LIL 27 

E o a r a a  S t  T.. 615. 
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These m1,es which have thelr origin in the fnct that war, being an escep. 
Uonal status. can anthorim the exercise of milltaw power and jurisdiction. 
only wtthin the Ilmits--as to place, time, nnd subject-f Its actual esistenee 
and operau'm, have not a l w s  been stcictb regarded in oor practice A 
singular instant= of their disregard dnriag the lab war is presented by the 
case of T. E. B g g  and his six nssoeintes, who, for the nllegerl o 5 c e  of 
taking psssuge upon a U. S. mercbant ve5se1 a t  Pnnnma, (a foreign country.) 
In Novemba; 1884, wIth the s w o t  purpose of subseqnently seizing by force and 
arms the 6blp and curgo Ln the interest of the Southern confederacy, we% upon 
apprehension. haosllorted to, nUd trled bY IUIII~N mmmlssIon at. San Frnn- 
ei& a place quite wfthont the then& of the war.'' 

As t o  time. An offence, to he brought w # l n  the cogolznnee of nmili- 
1306 taw tormnbslon. must hnve been committed wlthin the period of the wnr 

or of the exerclse of mIUtnry government or martin1 lnv. Aa In the 
ordlnnrY crtmlr~al Ian one cannot lmlb be nuisbed for whnt la not an 
offence a t  the time of the seotenee." s i n  LilitaG commlssioo cannot, (In the 
absence of stntutom authorie.) 1emIIY assume 5nrisdlction of. or im- ... - . 
pose a pnnljlment for, an kffencd committed either before or after tb; war or 
other e x i m ~ w  authorizlne the eserdse of milltnrs. oower." Thus, a mllttors. 
command&, in the esetci& of rnllltav governeeit over enemyls territory o& 
cupfed by hls u:my cannot wlth whntever good Intention, legnlly brhg to trial 
becore miUbvT commissions ordered by him offenders whose c rhes  were com- 
mitted nrlor to the occupation. So. while the fnrisdlctlon may be contlnned 
nrter &ti= h ~ s w r n e  G v e  ceases, it cannot be &datain+ after the d ~ t e  or n 
peace or otlher fonn of absolute discontlnuanee, by the competent nnthorlty, 
of the war stntos. Thw in the case, nlrendy referred to, of C3pt Foster, of 
the Georgia volunteers, cbarged with the murder of Lleut Goff, Pa  Vols., in 
Mexico. nendinn the MeYlean war. it was had by -4ttome~ Gens Touw tbat 
the tenigornrG ml~itnw government " h n h  &used b i t b e  restorationor the 

iU&con anthotltles. neither the offence nor my prosecution for 1t.w 
1.307 any blnger, in mntemplatlon of kw, hnve existence-"" So, where the 

smmi bus been thllt of mortfal lato proper, the jurisdtcUon esplres wlth 
the formal :repacatla, of the declantlon of the same, or. In Ule nbsenca of a 
formal revc~cutlon, with tbe complete passing off of the exigency." Where 
trials, or plroceedlngs for trials, founded a, marUal law, ate penulng, tbe 
- - - -- 

-0. 0. 52, Wt. 01 the Fn&4 1865. They a a a  all sntmced to death. but thew 
scntemcea wet. commntd to lmprlwaneot b a pcmitenUsr7. 

UCon. o. ro.n.. 1 Blnner. 801: Amom.. 1 Wathlnlton. 84 i U. 8. o. n o c n .  11 \ValIacc. 
68: u. a e. NOW. 1 amoii. u. a x., 364 ' 

"See nnbwu. Coma. om m. Iaw.. 63 i Cloda Y. L. 18s: TMms. m m .  Imrr of 
Nan, 4243; Well8 on J ~ l c t l o 4  677: 12 Wins A t  Gm., 200: G. 0. 28 of 1808: Dc 
12 D e ~ t  of l bb &nth. 1868: Do. 9. First MIL Mct. 1810: Dloasr. 601. " UnrUal law 
18 aotrehor)rct l~ .  An oftender -not bs Wed for almr eommltkd belon mmUal 
law was proclnlmed" btt,  216. And sea Jones, 1 2  The lurkdlctlon of such a 
blbnnol 1s "determined and llmlted by t b  perbd (and tcrdbrlal extent) of the mnl- 
tam o e c u ~ a t l ~ ~ . "  a. O. lati, second lrrL ~ 1 s t .  ~ s m .  

*G O p b ~  55. The ase of the Nodoc Indlnna, h'Ied. In July, 1873. by mUltary com- 
mmom after hatntua  bad been sndw nndnded, my reem to have been u entpuon : to tl. renenl roto lald dorn nndtr tbi. bnd. Tba jnd.dletlon .named by the govern- 

7 ment in tw m m e e  L. defmded o. ~OIIODB by A*. @en. w~iunla+-mnbnau tb. 
C WRD the LlDdoCr IS DmUCd11 ended. SDmE of t b m  .hOQld 8Ud w e a  

b o m i ~ t l l ~  BOL i t  L. the rtzht at ma oniw mat- u thrn IS DO . ~ t . s - t  for p u u .  1. 
dctwmlme for. thcmrdma rbrthu or not myth; more ougbt to be dona Lr the prp 
tectlon of t h e  man- or tb. pn&hneat d a h n a  powlor mt of the mu.'' 14 Opt-. 
25% --- 

"Bee In ra Yartln. M BA.. 146; afso Ftnlmn, Coma on Ynr Lnw. 4. G, 134 as to 
Cmsnnvs enae. 
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UNITED STATES OF AMERICA i 
1 DEFENSE REQUEST 
1 FOR TRIAL DATE 

v. 1 Of 15 MARCH 2 0 0 6  
1 

DAVID HICKS 
1 
1 2 November 2004 

The Defense in the case of the United States v. David Hicks provides the following 
requests that the trial phase of the commission commence after 15 March 2004.: 

I. This request is filed in accordance with the President's Military Order of November 
13,2001. 

11. Relief Requested: The defense requests that the commission schedule the trial in the 
above matter for a period of time after 15 March 2005. 

111. Discussion: 

At the August session of the commission, the defense indicated that it believed the 
defense would be ready for trial on or about 10 January 2005. This belief was based on 
an assessment of the amount of discovery that had been provided, and that access to 
certain witnesses would have been granted in a manner allowing the defense to complete 
its pre-trial investigation and witness preparation in time for a trial on or about 10 
January 2005. how eve^, the defense's estimation of the time necessary to complete its 
pre-trial investigatiori and preparation has been rendered inaccurate by intervening 
events, and by the pace of other developments beyond the defense's control. 

For example, the defense has not yet been permitted to interview other detainees 
at Guantanamo. While the defense first made written requests to interview detainees in 
January 2004 (repeated in February 2004 and June 20041, those requests were denied on 
the basis that JTF GTMO did not have any arrangements in place to accommodate those 
requests. It was not until 29 September 2004, more than a month after the initial session 
of the commission, that JTF GTMO established an SOP for defense counsel access to 
other detainees. Rela~tedly, the prosecution has agreed to provide, but has been unable to 
produce, for the defense a "face book" containing photos of each detainee held in 
Guantanamo - again, more than five months after the request was first made in writing. 
The defense needs this ",face book" to identify, with the aid of Mr. Hicks, those detainees 
who may have relevant information regarding Mr. Hicks' case. Once the particular 
relevant detainees are identified, and their languages, too, interpreters will have to be 
requested through the Appointing ~uthorit~'s-office - a that has also proven 
lengthy (perhaps month!r). 
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Also, the defense has been attempting to obtain country clearances for travel to 
Afghanistan and Pakistan to interview several specific potential witnesses it has 
identified. The required clearance applications have been submitted. The clearance for 
Afghanistan has yet to be acted upon. The clearance for Pakistan has been denied. The 
defense has been infc~rmed that a six-week advance request must be provided, which 
requirement was not reflected in the country clearance. As a result, the application must 
be resubmitted. As such, this stage of the investigation cannot commence until the 
middle of December 2004. The defense believes it the witnesses it has identified in 
Pakistan have information and evidence that is critical to Mr. Hicks' defense, and 
unavailable from any other source. 

Moreover, despite the defense's efforts, it has been denied access to documents 
related to, and to witnesses assigned to, units on the ground in Afghanistan from October 
2001-January 2002. The defense believes it is critical to Mr. Hicks' defense to interview 
these potential witnesses and review certain classified information generated during that 
period. 

The government recently provided defense with the names of 43 govemment 
investigators who either interviewed Mr. Hicks, or were involved in the investigation of 
which he was the subject. The defense has not yet had the opportunity to interview these 
investigators. Also, the defense has been unable to arrange interviews with certain 
individuals in Federal cnstody who are likely to possess information about Mr. Hicks. 

Furthermore, )the government has yet to prdvide the defense a witness list, and 
has refused to provide a Bill of Particulars. Certainly, a critical phase of the defense 
investigation will begin only when a witness list is received, and unquestionably those 
witnesses will not be located in one geographical area, or within close proximity to 
defense counsel. Without a Bill of Particulars, the defense will be unable to prepare for 
trial. 

The defense will be unable to accomplish the above and complete final trial 
preparation by 10 January 2005. The above tasks and interviews will require extensive 
coordination and travel by defense counsel. Taking into account the holidays in 
November and December, scheduling the trial for 15 March 2005 or thereafter may allow 
the defense the requisite time to complete its investigation and preparation. 

In addition, the C'harge Sheet suggests a breadth of this case that will encompass a 
huge swath of time arld geography - at least fifteen years and five continents. The 
subject matter projected by the govemment also would entail separate investigations of a 
variety of contested issues and events occurring between 1989 and 2001, including 
assassination attempt:;, bombings, and meetings that require defense investigation and 
preparation. 

Also, Mr. Hiclcs':s new living arrangements make visiting him more time- 
consuming, and far more: cumbersome with respect to case preparation. Since we cannot 
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visit him in his place of confinement, there is a limited amount of material he can bring 
with him to meeting!;, and, therefore, that we can cover at one time. 

In addition, during the hearings this week, a commission member indicated a 
desire to hear expert testimony, but from an expert designated by the commission rather 
than the parties. Thad process could take some time (if done with appropriate deliberation 
and care), and should not be rushed in order to accommodate what the Appointing 
Authority has described as only a "tentative" trial date. Similarly, Mr. Hicks's threshold 
motions, including ihie challenge to the failure to appoint an alternate, and other 
jurisdictional motions, as well as any case-dispositive motions that must be certified to 
the Appointing Authority, should be decided before sufficiently before trial. Otherwise, 
we will all be embarlting on a fruitless mission. 

Also in that context, evidentiary and other motions not directed at the face of the 
charge sheet or the commission's jurisdiction have not been scheduled yet. Indeed, since 
the prosecution has not yet indicated what statements (and by whom) andlor documents it 
intends to offer in evidence, the defense cannot even begin to fashion appropriate 
evidentiary motions. Nor can the defense do so until the prosecution informs the defense 
of what evidence it i~itelids to introduce. Those motions -to suppress, in limine, and 
others -will require significant preparation, evidentiary hearings, and argument before 
they can be resolved. 

Accordingly, it is respectfully submitted that the current January 10,2004, trial 
date be adjourned until ]March 15, 2004, at the earliest. 

IV. Conclusion: Given the above, the defense requests that the commission schedule the 
trial date for Mr. Hicks for a date after 15 March 2005. 

V. Oral Argument: The Defense requests oral argument on this motion 

//signecV/- BY: //signed 
M.D. MORI JOSHUA L. DRATEL 
Major, U.S. hfarine Corps civilian Defense Counsel 
Detailed Defense Counsel 
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UNITED STATES OF Ah4ERICA 

v. 

DAVID M. HICKS 

STIPULATION OF FACT 

3 November 2004 

The Prosecution ant1 the Defense, with the consent of the Accused, hereby'stipulate to the 
following facts: 

1. On 17 August 2004, a Combatant Stahu Review Tribunal (CSRT) was 
convened to make a determination as to whether the Accused meets the criteria to be 
designated as an entmy combatant. 

2. On 22 S~vtember 2004, the CSRT made its determination. 

3. On 30 S~:ptember 2004, the Director, Combatant Status Review Tribunals, 
concurred in the decision of the CSRT and determined that the case is now considered 
final. 

For the Defense: 

Detailed Defense C'omel Civilian Defense Counsel 

DAVID M. HICKS 
Accused 

For the Prosecution: 

Lieutenant colonel:. U.S. Marine Corps 
Prosecutor 
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1 

UNITED STATES OF AMERICA 
) 
1 
) 
1 

v. 1 
1 
1 

DAVID M. HICKS ) 
1 

ORDER 

3 November 2004 

To best prepare the parties to ensure a full and fair trial, the following ORDER is 
issued: 

I. All of following requirements are continuing in nature. 

11. The Prosec:ution shall provide to the Defense the following items at the 
times indicated. 

1. Evidence that tends to exculpate the accused on the merits, and evidence that might 
mitigate the sentence an accused may receive, whether the prosecution intends to offer 
such evidence or not. These matters have already been disclosed, and the Prosecution 
shall continue to provide them 

2. Not later than 3 December 2004, evidence that the Prosecution intends to offer on the 
merits at the trial and not included in paragraph 11-1 above to include: 

a. A list of witnesses it intends to call, the subject matter of each witness' 
testimony, and the charge or charges to which the testimony pertains. 

b. A list of any exhibits - whether paper, pre-admitted, matters upon which 
conclusive notice has been taken - or otherwise. This requirement may be satisfied by 
referring to documents already provided with sufficient particularity to identify them. 

c. Statements made by the accused the prosecution intends to offer at trial. 

d. Evidence seized from the person of the accused that the prosecution intends to 
offer at trial. 

3. Not later than 1 February 2005, evidence that the Prosecution intends to offer on the 
sentencing portion ofthe trial, if any, and not included in paragraphs 11-1 or 11-2 and not 
previously disclosed as per paragraph 11-1 or 11- 2 above. 
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111. The Defense shall provide to the Prosecution the following items at the 
times indicated. 

1. Not later than 20 December 2004, evidence that the Defense intends to offer on the 
merits in its case in chief to include: 

a. A list of witnesses it intends to call, the subject matter of each witness' 
testimony if different or in addition to that previously provided to the government as part 
of a witness request, :mcl the charge or charges to which the testimony pertains. 

b. A list of any exhibits - whether paper, pre-admitted. matters upon which 
conclusive notice has be:en taken - or otherwise. This requirement may be satisfied by 
referring to documents already provided with sufficient particularity to identify them. 

2. Not later than 1 February 2005, notice of any affirmative defense, the charge or 
charges to which the de:fense may apply, and a synopsis of the evidence that establishes 
the defense. 

3. Not later than 15 February 2005, evidence that the Defense intends to offer on the 
sentencing portion of the trial, if any, and not previously disclosed as per paragraphs 111-1 
or 111-2 above. 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 
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The Defense submits the :following proposed essential findings in relation to the above- 
referenced motion: 

UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

1. The General Counsel of the Department of Defense issued Military Commission 
Instruction (MCI) No. 2. 

DEFENSE ESSENTIAL FINDINGS 
ON MOTION TO STRIKE 

TERRORISM 
@20) 

2. MCI No. 2 is not an authoritative source of law, and is in no way binding on the 
Commission. 

3. The crime of Tt:norism in section 6B of MCI No. 2 does not state an offense 
under the law of war. Neither is it an offensc triable by military commission. 

4. There is no univerr;ally accepted definition of "terrorism" in domestic or 
international law. It is generally a descriptive term for specific criminal conduct 
taken with a particular goal-political or otherwise. Individuals may be 
prosecuted for committing specific conduct, not descriptive terms. Thus, for 
example, a person who kidnaps and murders an individual in an effort to spread 
terror may be prosecuted for the criminal offenses of kidnapping and murder, not 
"terrorism." 

5. The commissiorr finds that "terrorism" is not an offense under the law of war or 
triable by military commission. Accordingly, reference to "terrorism" in Charge 
1 is stricken and di!jmissed. 
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LrNITED STATES OF AMEIRICA 

v. 

DAVID M. HICKS 

DEFENSE PROPOSED ESSENTIAL 
FrNDINGS 

DEFENSE MOTION TO DISMISS 
CHARGE 3 

013) 
- 1 November 2004 

The Prosecution submits the following proposed essential findings in relation to the above-referenced 
nnotion: 

1. The General Counsel of the Department of Defense issued Military Commission Instruction 
(MCI) No. 2. 

2. MCI No. 2 does not establish the crimes and elements that are intended for use by this Military 
Commission. 

3. The crimes and elemeints listed in MCI No. 2 are in no way reflective of established law. 

4. Aiding the Enemy ha:; been expressly recognized by Congress as an offense triable by military 
commission sinCe prior to the 1951 enactment of the Uniform Code of Military Justice. The 
present-day statutory offense of Aiding the Enemy is contained in Article 104 of the UCMJ. 

5. Allegiance to the United States is an essential element of UCMJ Article 104, Aiding the 
Enemy. 

6.  For purposes of this motion, Article 21 of the Uniform Code of Military Justice is the same as 
its precursor, Article 15 of the Articles of War. 

7. Article 15 of the Articles of War was in effect when the U.S. Military Commission case of 
parte Ouirin, 317 U.S. 1 (1942) was tried. 

8. In m, the Accused entered into the territory of the United States. Thus, they had an 
allegiance to the United States and a duty to obey its laws. Accordingly, they could be charged 
with Aiding the Enemy. 

9. Because Mr. Hicks ha(i no allegiance to the United States, and the conduct occurred outside the 
territorial jurisdiction of the United States, the Charge 3, Aiding the Enemy, does not state an 
offense against Mr. Hicks. The charge is dismissed. . 

Major, U.S. Army 
Detaded Defense Counsel Review Exhibit v5- 
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UNITED STATES OF AELfEI<ICA 

v. 

DAVID M. HICKS 

- 

DEFENSE PROPOSED ESSENTIAL 
FINDINGS 

ON MOTION TO DISMISS CHARGE 
2 

0 1 2 )  
1 November 2004 

The Defense submits the fbllowing proposed essential findings in relation to the above- 
referenced motion: 

1. The General Counsel of the Department of Defense issued Military Commission 
Instruction (MCI) :No. 2. 

2. MCI No. 2 is not an authoritative source of law, and is binding on the Commission only 
to the extent that bfC1 No. 2 is reflective of existing law. 

3. The jurisdiction of this Commission is limited to law of war offenses and "offenses 
triable by military connmission." The ordinary domestic crimes of murder and attempted 
murder are not war c~,mes, and do not fall within this Commission's jurisdiction. 

4. The crime of "Murder by an Unprivileged Belligerent" as set forth in section 6B of MCI 
No. 2 states neither an offense under the law of war, nor an offense triable by military 
commission. 

5. It is not a violation of the law of war, nor an offense triable by military commission, for 
an individual mere1 y to be an unprivileged belligerent. Neither is it a violation of the law 
of war, nor an offense triable by military commission for an unprivileged belligerent to 
kill or attempt to kill a combatant or any other non-protected person. Such conduct by an 
individual would, h~owever, constitute a crime (murder or attempted murder) under 
domestic law of a sovereign having jurisdiction over the individual or the offense. 

6. An unprivileged belligerent may not be tried for such an offense by a military 
commission. The status of "unprivileged belligerent" is not in itself a war crime or 
offense under the law of war, or any other offense deemed by Congress to be triable 
before a military commission. 

7. The "offense" of "murder by an unprivileged belligerent" stated in Charge 2 does not 
state an offense. The portion of Charge 2 regarding murder or attempted murder by an 
unprivileged belligerent is dismissed 

Major, U.S. Army 
Detailed Defense Counsel Review Exhibit 7h 
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The Defense submits the following proposed essential findings in relation to the above- 
referenced motion: 

I 

1. The General Counsel of the Department of Defense issued Military Instruction 
(MCI) No. 2. 

UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

2. The crimes and elements listed in MCI No. 2, para. B, are not an authoritative 
source of law fbr the commission, and are in no way binding on the commission, 
because they are not reflective of existing law. 

DEFENSE PROPOSED ESSENTIAL 
FINDINGS 

ON MOTION TO STRIKE 
DESTRUCTION OF PROPERTY BY 

AN UNPRIVILEGED BELLIGERENT 

3. Criminal liability for conduct constituting destruction of property by an 
unprivileged belligerent is not an offense under the law of war. Neither is it an 
offense triable by military commission. As a result, pursuant to UCMJ $3821 & 
836, this comn~isr;ion lacks jurisdiction to try Mr. Hicks for such an offense. 

@9) 

4. It is not a violation of the law of war, nor an offense triable by military 
commission for an individual merely to he an unprivileged belligerent. 

5. The motion to strike the term destruction of property by an unprivileged 
belligerent from Charge 1 is granted. 

JEFFERY D. LIPPERT 
Major, U.S. Army 
Detailed Defense Counsel 
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