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REGULATORY AND GOVERNMENT AFFAIRS

May 11, 2001

Ms. Magalie Roman Salas

Secretary

Federal Communications Commission
445 12 Street, S.W

Washington, D.C. 20554

81:1 d ni

EX PARTE — DA 00-2246

Re:  Applications Seeking Consent to the Assignment of
Chris-Craft Television Stations Licenses to Fox Television Stations, Inc.
File Nos. BALCT-20000918ABC. et al.

Dear Ms. Salas:

At the Commission's request, Fox Television Stations, Inc. ("Fox") is
submitting the attached written summary of the lengths of time for which the
Commission previously has granted temporary waivers of the newspaper/broadcast
cross-ownership rule. As the attached summary demonstrates, the Commission has
consistently recognized that divestitures of daily newspapers, such as the New York
Post, may be more difficult than divestitures of broadcast stations.

In 1985, when the Commission previously ordered The News Corpo-
ration ("News Corp") to divest the New York Post as a condition of Fox's acquisition
of WNYW(TV), the Commission granted a temporary waiver of two years.! The

See Metromedia Radio & Television, Inc., 102 FCC 2d 1334, 1349 (1985),
recon. denied 59 R.R.2d 1211 (1986), aff'd Health and Medicine Policy
Research Group v. FCC, 807 F.2d 1038 (D.C. Cir. 1986). The transaction in
which Fox originally acquired WNYW(TV) also included, among others,
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Commission determined that a two-year waiver period was appropriate to avoid
forcing the distress sale of the Post. In addition, the Commission noted that, given
the numerous media outlets serving New York City and the surrounding areas, no
undue concentration of the media would result from the limited waiver.? In March
1988, News Corp complied with the divestiture order by selling the Post to a
company controlled by Peter S. Kalikow, which ultimately was unsuccessful in
running the newspaper and placed the Post's parent company in bankruptcy in March
19933

As Fox stated in its Application (see Assignee's Ex. No. 4 at 24),
WWOR-TV is a critical element to the $5.35 billion acquisition of Chris-Craft. If
forced to choose between divesting one of the permissible duopoly stations and the
Post, News Corp will sell or shut down the Post.

Any temporary waiver of the newspaper/television cross-ownership
rule thus will require divestiture of the same daily newspaper — the New York Post —
that was the subject of the Commission's two-year temporary waiver in 1985. In the
intervening 13 years since divestiture, the Post's financial condition has been far
from smooth sailing. The Post spiraled to bankruptcy in 1993 and has since been
stabilized through News Corp's capital investments and stewardship. Nevertheless,
as stated in the Application (see Assignee's Ex. No. 4 at 33), the Post continues to
incur losses and has slipped in rankings in the New York market. In addition, the
overall economy appears to be slowing, with particular impact on print advertising,
and competition in the New York daily newspaper market has become increasingly
fierce.*

(...continued)

WFLD-TV, Chicago, Illinois. Mr. Murdoch's then ownership of the Chicago
Sun-Times created a second newspaper/television cross-ownership combina-
tion, which was also waived for a two-year period. Id. at 1353.

2 See Metromedia Radio & Television, Inc., 102 FCC 2d at 1349-50.
3 See Fox Television Stations, Inc., 8 FCC Red 5341, 5341-43 (1993).

See, e.g., Felicity Barringer & Jayson Blair, Free Version of Daily News
(continued...)
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Given the Post's rocky financial history, a prospective purchaser will
have no assurance that the Post will provide a profitable investment. Thus it will
likely be difficult to find an entity willing to purchase the Post,’ especially at a fair
price that reasonably reflects News Corp's substantial investments (including News
Corp's investment in a new printing plant), made in reliance on the 1993 permanent
waiver.® In any event, the Commission should be reluctant to encourage the opportu-
nistic purchase of the Post by a direct competitor in the market by virtue of an
inadequate period for divestiture.

Grant of at least a two-year temporary waiver will not result in undue
concentration of the media in the New York marketplace. As demonstrated in the
Application (see Assignee's Ex. No. 4 at 29-32), the New York City DMA is a
uniquely competitive and diverse market, and News Corp and Fox have pledged to
maintain the independence of the Post and WWOR-TV during any waiver period
granted by the Commission (see Assignee's Ex. No. 4 at 28). Moreover, there is no

(...continued)

Opens New Front in an Old Tabloid War, N.Y. Times, Sept. 11, 2000, at C-1;
Jayson Blair, The Post to Halve Its Newsstand Price, N.Y. Times, Sept. 1,
2000, at B-4. (Copies of these articles are attached hereto.)

Mr. Mortimer Zuckerman — owner of the Post's direct competitor the Daily
News — has again professed a highly conditional interest in purchasing the
Post, as he did in 1993. See Fox Television Stations, Inc., 8 FCC Red at
5342, para. 10.

Contrary to Petitioners' unwarranted allegation of falsehood, News Corp is, in
fact, the only existing newspaper/broadcast television cross-owner whose
cross-ownership was not the result of grandfathering. See Ex Parte Commu-
nication of the Office of Communication, Inc. of the United Church of Christ,
et al., dated May 7, 2001, entitled "Responses to Fox and Chris-Craft's April
18, 2001 Ex Parte Filing." The Kortes Communications and Montour
Broadcasting cross-ownership patterns cited by Petitioners involved radio,
not television. And, although Field Communications involved a televi-
sion/newspaper combination, that cross-ownership pattern has since been
broken up because Fox is now the licensee of WFLD(TV), Chicago, Illinois.
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other comparable newspaper market in the country. After all, the Post is the fifth
ranked newspaper in the market in terms of both circulation and advertising sales.

Finally, this longer divestiture period is but a fraction of the relief that
The Tribune Company ("Tribune") will enjoy because of an anomaly in the Commis-
sion's rules.” Specifically, Tribune currently owns WPIX, New York, New York,
and Newsday, but is not required to come into compliance with the cross-ownership
rule until the next license renewal for WPIX in 2007.8

Given the current state of the marketplace, the demonstrated financial
losses being incurred to stabilize the Post, and the record established since 1993
showing that competition and diversity have thrived notwithstanding the

7 See 47 CF.R. § 73.3555(d). Specifically, the newspaper/television cross-
ownership rule provides that "[n]o license for a . . . TV broadcast station shall
be granted to any party (including parties under common control) if such
party directly or indirectly owns, operates or controls a daily newspaper . . .
{and] the Grade A contour of the TV station . . . encompass[es] the entire
community in which such newspaper is published.” As a result, the cross-
ownership prohibition is not triggered immediately upon a televison li-
censee's purchase of a same-market newspaper. The cross-ownership rule
would not apply until the time of the next license renewal for the television
station in question.

Tribune also has taken advantage of this anomaly in the Commission's rules
in Los Angeles, Calfornia, and is not required to comply with the newspa-
per/television cross-ownership rule in that market until 2006.
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co-ownership of the Post and WNYW, clearly no harm could occur by a continuation
of the ownership along with a permitted television duopoly for at least a two-year
period.’

Respectfully submitted,

Pt 1, O s ),

Maureen A. O'Connell
Vice President, Regulatory and Government Affairs
The News Corporation

Attachment

cc (w/attach.): Chairman Michael K. Powell
Commissioner Harold Furchtgott-Roth
Commissioner Susan Ness
Commissioner Gloria Tristani
Roy J. Stewart, MMB
Barbara A. Kreisman, MMB
David Roberts, MMB
David Brown, MMB
James R. Bird, OGC
Christopher R. Day
Angela Campbell

In contrast to the situation presented by divestiture of the Post, in the three
cases in which the Commission has granted merely 18 months to divest a
newspaper, there is no indication that the newspapers in question had histo-
ries of financial difficulties and operating losses that obviously would in-
crease the difficulty of selling the newspaper. Moreover, the applicant in
each of those cases requested only 18 months in which to divest the newspa-
pet. See Stauffer Communications, Inc., 10 FCC Red 5165 (1995); Twentieth
Holdings Corp., 1 FCC Red 1201 (1986); Golden West Associates, L.P., 59
R.R. 2d 125 (1985).




TEMPORARY WAIVERS OF THE NEWSPAPER/BROADCAST
CROSS -OWNERSHIP RULE

Three Year Waiver
Television and Radio:

Cosby N. Boyd, 57 FCC 2d 475 (1975) — Requested 2 years if the Commission
issued a tax certificate and 3 years if the Commission denied a tax certificate. The
Commission "emphasize[d] that waiver is merited only because of the convergence
of two special circumstances: the precarious financial condition of the Star which
currently threatens its survival and the fact that complete diversification of the
ownership of the media properties currently held by WSCI will be realized within a
period of time shorter than that required under the divestiture requirements in the
Second Report [referring to the five year divestiture period for certain broadcast-
newspaper cross-ownerships.]"

Two Year Waiver
Television:

Metromedia Radio & Television, Inc., 102 FCC 2d 1334 (1985), recon. denied 59
RR 2d 1211 (1986), aff'd Health and Medicine Policy Research Group v. FCC, 807
F.2d 1038 (D.C. Cir. 1986) — Requested 24 months. The Commission "recognize[d]
that market factors associated with sales of daily newspapers may be different from
those affecting broadcast properties, possibly making them more difficult to sell and
therefore believe a waiver for a period of 24 months would be appropriate here."




18 Month Waivers
Television:

Stauffer Communications, Inc., 10 FCC Red 5165 (1995) — Requested 18 months.
One of the factors for granting the request was that "this transaction would eventu-
ally allow a grandfathered newspaper-television cross-ownership in Topeka to be
broken up as result of grant of these applications."

Twentieth Holdings Corp., 1 FCC Red 1201 (1986) — Requested 18 months. The
Commission "recognize[d] that market factors associated with sales of daily newspa-
pers may be different from those affecting broadcast properties, possibly [making]
them more difficult to sell.” This case involved the ownership of The Boston
Herald and WXNE-TV, Boston, Massachusetts.

Golden West Associates, L.P., 59 RR 2d 125 (1985) — Requested 18 months. The
Commission relied on "the many media outlets, broadcast and print, in the Los
Angeles area" and that "the public interest would be served."

12 Month Waivers
Television:

WHOA-TV, Inc., 11 FCC Red 20041 (1996) — Requested 12 months.

Multimedia, Inc., 11 FCC Rcd 4883 (1995) — Requested 18 months. The FCC stated
that "[a]s a general rule, a temporary waiver of twelve months from the date of
consummation of a merger or other multiple-station transaction provides ample time
to locate potential purchasers and to negotiate purchase agreements for the stations to
be divested. Gannett has not proffered any factors that would support a departure
from this general rule.”

Radio:

Chancellor Media/Shamrock Radio Licenses, 15 FCC Red 17053 (2000) — Requested
12 months.




Stauffer Amarillo Radio Trust, 11 FCC Red 14865 (1996) — Requested 18 months.
The FCC stated that 12 months provided "ample time to locate potential purchasers
and to negotiate purchase agreements for the station(s) to be divested . . . There is no
indication that prevailing market conditions are such that requiring disposal of a
broadcast station in twelve months would result in a 'forced' sale.”

6 Month Waiver
Television:

Combined Communications Corp. of Oklahoma, 12 FCC Red 1287 (Video Services
Div. 1997) — Requested 6 months.

4 Month Waiver
Radio:

WDRQ, Inc., 12 FCC Red 11671 (1997) — Requested 4 months. There was an
existing agreement with a buyer; just needed time to close.

Interim Waivers
6 months after resolution of pending proceeding:
Television:

Renaissance Communications Corp., 12 FCC Red 11866 (1997), aff'd Tribune v.
ECC, 133 F. 3d. 61 (D.C. Cir. 1998), Renaissance Communications Corp., 13 FCC
Red 4717 (Mass Med. Bur. 1998), 1998 Biennial Regulatory Review, FCC 00-191,
MM Docket NO. 98-35 (rel. June 20, 2000) — Requested permanent waiver or
temporary waiver pending outcome of future rulemaking regarding newspa-
per/television cross-ownership. Originally granted 12 months, then extended until
six months afier review of the newspaper/television broadcast ownership rule in the
1998 biennial review and later extended until six months after completion of the
rulemaking. The Bureau, however, stated that "it should now be clear that the mere
initiation of a proceeding stating that the rule would be examined, or merely the fact
that such a proceeding was on the horizon, would not be sufficient to warrant an
interim waiver."




Radio:

NewCity Communications, Inc., 12 FCC Red 3929 (1997) — Requested 18 months or
until completion of the proceeding reexamining the radio-newspaper cross-owner-
ship waiver policies. The Commission stated that in recent mergers involving large
media companies "a twelve month period was sufficient to avoid a forced sale of
broadcast stations or newspapers. However, because we have recently released a
Notice of Inquiry concerning our radio-newspaper cross-ownership waiver policies,
we believe that the appropriate period for a temporary waiver is six months from the
date of a final order in the radio-newspaper docket."

Capital Cities/ ABC, Inc., 11 FCC Red 5841 (1996) and Letter to Joel Rosenbloom
from Chief, Mass Media Bureau, Ref. No. 1800E1-DB (October 14, 1996). Origi-
nally requested 12 months and granted 12 months; then requested to defer divesti-
ture date until 6 months after action on the Commission's pending radio/newspaper
proceeding, which also was granted.
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Two weeks ago, The' Daily News |
announced its plan for 4 free after. |
1o0n edition that could cut into. The
Post’s ci tion during’ the  Sep-

used to deter-
ad rates,




