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By Hand Delivery

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re: Redacted Version for Public File of Confidential and Proprietary Factual
Material In Support of Petition of RCN Telecom Services, Inc., to Deny
Applications or Condition Consent, filed April 29. 2002, in MB Docket No. (2-
70.

Dear Secretary Dortch:

Attached please find for the public files two (2) copies of the redacted version of
confidential and proprietary factual material, which is being filed pursuant to the protective order,
DA 02-734, 1ssued by the Commission in MB Docket No. 02-70. This material is submitted in
support of the Petition of RCN Telecom Services, Inc., to Deny Applications or Condition
Consent, filed April 29, 2002, in MB Docket No. 02-70, as referenced in footnotes 30 and 32 of
RCN’s Petitton. The unredacted, confidential version of these documents has been hand
delivered this same date to Roger Holberg and Linda Senecal of the Media Bureau, and a copy
delivered to you, as required by the Protective Order.

It you have questions regarding the attached, or regarding RCN’s request for confidential
treatment of this information, please contact the undersigned. Thank you,

L. Elise Dieterich
‘ounsel to RCN Telecom Services, Inc.
Attachments (2)

Mo. of Conios rec's
List ABCDE
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In its Petition to Deny Applications or Condition Consent, filed April 29, 2002, in MB
Docket 02-70, RCN Telecom Services, Inc., stated that it is aware of no less than fifteen (15)
contractors in the Philadelphia market — representing virtually all of the viable construction and
installation contractors in the area — whom Comcast or, prior to its acquisition by Comcast,
Suburban Cable,' have prevented or tried to prevent from doing business with RCN. In its
Petition, RCN stated that it would provide the names of these contractors, their principals, the
names of Comcast personnel who participated in these tactics, and the approximate dates of such

incidents. That information follows at the end of this submission.
RCN also stated in its Petition that, of the contractors named below, certain contractors

no longer are working for Comcast and since have contracted to work for RCN. These are

Other contractors named below have declined to work for RCN, citing

their desire to retain their lucrative Comcast contracts. These include

In at least one instance a large contractor that
provides construction services in multiple markets refused to work with RCN in Comcast

territory, although it did substantial work for RCN in non-Comcast markets. That contractor is

Exhibit A, attached, is a copy of a 1999 “Confidentiality Agreement and Covenant Not to

Compete” between Suburban Cable and one its contractors, which includes at paragraph 7 a non-

! ~ Suburban Cable was an incumbent regional cable operator with franchises throughout the Philadelphia and
Harrisburg, PA, markets, which Comcast acquired in January of 2000 as part of its strategy to consolidate and
control regional cable “clusters” in the Philadelphia, Baltimore, and Washington, D.C., metropolitan area markets.
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compete clause expressly precluding the contractor from performing work for RCN. As set forth
in paragraph 9 of Exhibit A, the non-compete agreement was made binding upon and inured to
the benefit of the successors and assigns of the parties thereto. Accordingly, Comcast would
have assumed the non-compete agreement when it acquired Suburban Cable in 2000.

Exhibit B, attached, is a copy of an ¢-mail from Suburban Cable to

. shortly before Suburban was acquired by
Comecast, discussing the non-compete clause in contract. The e-mail states,

among other things:

“You suggest that Suburban did not have a problem with you working
with other area cable companies and you were right, because they were not in
direct competition with Suburban Cable as RCN is. Every mile of rear buss plant
you build gives RCN, our competitor the ability to take customers away from
Suburban Cable. Our company and the Cable industry does{sic] not share the

same perspective that you do in regards to competition.

LI

You also know that we will become a part of a larger cluster under

Comcast ownership which will span the Tri-State area and south through

Baltimore and Washington. You need to know that they have a more intense

feeling about competing with RCN than Suburban does, and our intensity is pretty

strong.”
(Emphasis added.) As noted in RCN’s Petition, a number of Suburban personnel responsible for
Suburban’s non-compete policy subsequently went to work for Comeast, where the practice of

intimidating contractors continued.
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Contractors:
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Comcast Personnel Involved in Incidents:

Approximate Dates of Incidents:

The incidents described occurred between March of 1999 and 2001.
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Subject: Re: Recent Problems
Date:
From:
To:

REDACTED - FOR PUBLIC INSPECTION PR

As far as 1 am concerned there is no conlfict between you and I, although there
is between and other affiliate companies
under your ownership. Ac rording to our legal department, you violated section 13
{reference the letter seit to you by gllis McDanel) of the Non-Compete clause
which covered ITI, Inc aid all affiliate companies to include Cleaver Cable
construction. Thig is why our legal department regquested the termination of your
contract. Mest of m¥ grc ap wanted to preserve using your services but have to

abide by the companies F2licy regarding this situation, which is zero tolerance.

you suggest that suburb:n did not have & problem with you working with other
area cable companies an¢ Yyou were right, becuase they were not in direct
competition with suburbin cable as RCN is. gvery mile of rear buss plant you
puild gives RCN, our colpetitor the ability to take customers away from suburban
cable. OQur company and -.he Cable jndustry does not share the same perspective
that you do in regards O competition. We need our customers, we have been loyal
to our customers and ou: contractors such as yourself. RS 1 remember, you Were
asked to put together a1 installation contract for syburban which means we came
to you.

1 do not know what the -ircumstances were involving.

that you referenced. IYcu could have called myself or at any time to
clarify ycur role. Keith did elude to the fact that there was poOoOr communication
between yoursell and his team on the project and that there was not a clear cost
proposal to do the worl. As you know, Suburban is working in upgrading and
rebuiliding 20,000 miles of plant using as the construction project
management. On & few o« casions I directed you to them to be able to position
yourself for work that will be issued by them and there are many MDU's to tackle
over the next two year.t.

you are correct, you ae a business man and a8 we discussed on the phone you
need to make the prope: business decisions for your company. In my opinion your
pusiness decision should have been to stay with suburban and become a part of
our major project. you also know that we will become a part of a larger cluster
under Comcast ownership which will span the Tri-State area and south through
paltimore and Washington. You need to know that they have a more intense feeling
about competing with ICN than suburban does, and our intemsity is pretty strong.
why you chose to work for a smaller company such as RCN in 1ight of things to
come are more of & shert term decision vs looking at the long term in this area
with Comcast. Again, (ou made & business decision for your company and your
employee's and that i fine. syburban had to act on a legal document that you
signed for Non-Compet: . This is the only reason why Suburban terminated your
contracts, because it was in breach.

should you change you: mind and you wish to adhere to the contract betweeh the
two companies 1D regacds to the non-compete, please give me a call. Otherwise, 1
can do nothing to turi this around. This decision came down from the top and we
are required to enforce it. ‘

If I don't see yocu,

I hope you and your :amily have a Happy Holiday Season.

—
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EXHIBIT B

CONFIDENTIAMITY AGREEMENT AND COVENANT ROY TO COMPETE

the “Ag:reanent") is made this _i day of _ﬂ@.b_,_—...-—-—- 1 by

STBURBAN CABLE TV CQ. INC. (*Suburbay™), » corporstion organized and dasting under

the laws of the C ommonwealth of Penssylvapia, with fts principal place of bus
Cresyon Boulevarg, Osks, Pesnsylvarsa 15456-0985 (hereinafiar refaryed to ps “Suburban™), and _
: an tdividua) or entity residing or having an office ar the
adaress set forth at the end of this Agreement (horeintfer referred 1o 85 “Contactor™)

This Confidenvility Agreement and Covenant Nat to Compets (hereinafter referred 1o as

and betoveen

incep locatad ax 200

WHEREAS, Suburban and its afStintae (hereinafier collectvely referred to s “Syuburban™)
are in the business of providing cabe television Id other compruuicaTions services (heceinafiar

referved 10 2s “Cable Services™); and

WHEREAS, Contractos is o may be sding design, construction and/ar installation
services (hereinafier referred to as “Comracior Services™) to-__Subwban; snd

WHEREAS, in providing Copmaetor Seiviees, Contracios mzy

information which constijuies copfidentinl and/or propnetary informion and

belongihg 1o Suburban; snd

acquire knowledge of

trade secrets

WHEREAS, certaih confideatial and/or propretary suformation regarding Subyrban’s
busness may be transmitted by Suburbsn to Contractor of otheywise be made svailable 0
Convacuar in various fonos, including bax not mited to, moduls, samples, tectmicsl
specBCAYions, deslgns, engineering drswings, schemutas, aner mstruction maynals and

Jocumentation, syfem documentation, fimetional pverviews, soreen layouts,
processing Bow charts, busmess xnd markedng plans, znd other associsted info
Jdocumentation Whetber oral or wrinien (hercinafier refenyed @ wollcctively

Inform ation”™):

WHEREAS, Contrasor W?umvidefurmper

rq;ol‘r.llyoun,

T

to protect the
Corsdenta) Informetion from ansuthorized dsclopure, mibuse and misappropriation; and

‘ .
WHEREAS, Comractor agiees not 1o piovide Contrector Services to Suburben’s

co i ors under the araunstances described below,

NOW, THEREFORE, in consideration oﬂheﬁmsowz and the mxrtizal cOvVerRIty and .

agresments hereinafter setﬁrﬂ;mdimmdin;wbelegansbom Suburben snd Contracior
herehy agree 84 follows:

1. Mmmﬁdmﬂmﬂn As usod berein, the teem “Confidential
wumm"mmaaﬂlwmmmmw&m« OB

Suburban’s behalf, 1o Cantractor of otharwise acquired by Comtractor,

graphic or machine-1sodable form, inchding bt got Heaited 10, designs, procedunss

&iscoveries, inventions, Improvemes, concepts, jdens, imstruction

.

wmanuals, t

echnoiogy, customer




information records, cmployes nemes, benefits and compensation, Cxvcplng such infonmation and
daa 2 the parﬁcsayminwnvngh mtpmpmnrymsorﬂderﬁﬂ. Al copies of azy
Confidengal Informaton thet arc made by Ceutractor ehall siso be considaed Confidential
Tiormarion for purposes of this Agreement. Information made availabls by Subuwrban to the
genera] putlic ahall not be considered 1o be Cantdantia) Information.

2. . Non-Piagipsure. Coymactor agrees to }old the Confidentral Informaton veceived
or acguired from, or 0D behalf of, Suburbean m confidence and not 1o show or disclose it to any
hird party without the Xpress written consem of Svburban. Corrractor will use 113 best effors
10 sefegoard the C onfidentist Jnformstion.

3, Uiroharion on ALCESS. If Comractor has eaployees, Comreactor sbal) Emit the use
of and acceas to the Contdental Information to the bous fide esployess of Contrecior whose use
oF sctess s DECesERTy 10 ffect The PUIpores of this Conactor shall notify cach
employee to whom dlsclosure ie made that such discloswe ;s madz in confidence and shall be kept
in confidence. Contractor shall emter into approprime wrilen agrecments with its employees 10
protec e conbdentinlity of the Corfdential Information  Contractor shall also be reaponsible
for any MISUSE misappropristion of upputhorized disclosure of the € cxfidential Informetion by
ary ot its cploytes OF ESER. Camtractor »ill Dot show of otherwise disclose The ConfSdemial
Tnfermation 10 independent conTaAOs OF copsdtants without the cxpress writton cansent of
Supurban

4, Removy) af2igtices. Cortrasor thall pot remove sy patenih, copyTighs of
confidential potice artached 1o or tsduded i or sath any Confidential Information furnished by, or

on behalf of, Suburban, Contractor shal} reprodusoe alt such potices en a7y copits of the
Confdentisl Information that are made by Contriaon

5. Wlﬂﬂmm 'ﬁ::Comﬁduuﬁﬂlﬁmmaﬁm stialk be used by

mrhmnﬂormmlmwmmccommmﬁm«,& or decompile
tny of Subwrben's technclogy. Comastor shal} ot make the ConSdential Infbrmation available
for use by, ar for the benefit of, any other puty, whether or pot for consideradon. Contractor
shall pot vee of c&py any Cenfidential Teformation without Suburban’s express wrilten congent.

s  Retumn pf Confidurial Joformmetion Cosractor 9l retum il Confidential
Infomaﬂonhmmmhdmhswwphwm Subnrban upon termination of
Cosstrarctor's Coptracior Scrvices to be provided to smwuponﬂureqnulufs\m'om.
Theproﬁdnna of this Agmwiﬂlrupaﬂtoﬁnmnﬁw‘nmminmmﬂor
rmisappropristion of the Cmﬁdenﬁdmnndonmmahhﬂﬂmmﬂmwapeﬁnd
of thres (3) yeass following the retarp of the ConBdensal Tformation o




7. Covenam Not 10 COmoets:

Contrector agrees that the provisions af thls Section 7(a) shall be effective
heginning on the da3e of this Agreement and snding when Contractor ceases to peyform any .
Comraaor Services for Subwban Nejther Coptracter 001 aoy of s sharcholdars, paTtners,
members, excortive ofbicers or execuve enployees will vogage in or sttempt 10 engage In &
catablish amy business of perform any Contragot S crvices in thope poTHions of the Stazes of
Peamrylvama, New Joraey and/or Deleware in which cable wlevision services, mubichammel
araltipoint disoibution serviDes, AStar AFAERNS BEFVICES, suredlite [paster antennt porvices, direct
brosdrast satellite 3ervices, selevision receive-oaly saiclits services, open video servioes, wirsline
of wirelrss telecommpImication services, or other T}S-chaxmal video SETVICES, will be or are being
provided in competition with Ceblc Services then beng provided by, Suburban As of the date of
this Agreerpent, comnetitors of suburben includs, but are oot limited to, the following eptities and
thely affiliates: Bell Allantic Corporsnon, GTE, Conestogp Telephone Company, Commmonwesith
Telephone Company and RCN Corporstion. The ieTme epysge in o etcpt O engage In ar
wsioblisn spy business” or “perform Comtryctor Services” as used in this Secton 7 shall
inchuds, but not be limited 1o, activities which srs direst or indirect, oo behslf of o in conjunction
with owbers, whether as proprietor, parmer, employee, gockbolder, principal, agem, €0
direcior ar officer, oF 0 a%y other capacity or ey Whatsoever: - -

) Cenueaios acimowiedpes that the restictions et forth in this Section 7 are
wamhlewdnmmlopwwathzl - fmate imrests of Suburban. T any court having
juri:dicdonsh-ﬂﬁndwypmnfthuauinﬁomatforﬂﬁnﬂisSecﬁon‘lwbemmamubleor
oxhcrwiseunmfbrmbluinmresped.iﬁnhaimuﬁmoprzrﬁuﬂrnﬂtcmmicdomul
fonhiuthisSeaioﬂTMtheMWM%WMthM
fommdcﬁemwmmmmm!(uwﬁmydoﬁsﬂwﬁwwmnw
fartors) that the court shell find rezsonable or otherwise enforceble.

B. ¥ :of Coprractor ecknowiedges thet Suburban will be irreparably
harmed i Copuactol’s obliystons under this Agreement, incioding, but sot limited 0,
Contractor’'s ohﬁmﬁm&mhsmmZS,S,ﬁmd7,mmtspodﬁﬁnmeﬂthﬂ
Submbmwﬂdmtm“wquﬂm:mdyahwbmmdmmﬂmmd
violation by Contracmy of its cbligstions hereundar, Therefors, Contractof Wthl!SubuﬂJm
shall be mﬁﬂedmme&nhwndpmmoﬁprhﬂdvﬁtthsﬁnzbonimm
sppropriale dcaudmmﬁcﬂquwmﬁsdnmeWmhﬂﬁud
s Agrecment by Comrector, its employess o¢ ageats witbeut the neosesity of Sulngrban showing
actual damnages oF that MoYEtry damages rould mot afford an adequate remedy.

agsigament. ubjeamth:hrwobimdiminfﬁSedm9,ﬁlwmﬂbebinﬂng
upon and shall izure to the henaft otﬁxcpuﬁehmmdthdrmpocﬂwbm successor #nd
pasigns.

10, Governing Lave and Venue. Agreesent shall be governed by snd copmued
in sceordance with the Jaws of the Commorwealth of Permsylvanis without reference to the

3
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principles of conflicts of laws. Sult upder this Agrecment shall only be brought in s court of
competem jurtsdiction in the Commonweslth of Penmsylvania,

1. Severobilipy U wry pary, mnotpm\ﬁticnoft}ﬁsw“mnmmuhddmcm
uneforcesble, or in cenflict with sny lew of a federal, stxis ar Jocal governmemt baving
jurisdiction oves this Agrecme, the validity of the rumeining portiens of provisions shall not be
affected thereby. - T

12, Eague Agrenment Mﬁgmmwm&mﬂumﬁnund;mwingnﬁhe
parties with respect 1o the subject manes bereof and supereedes all prior agreemenis of
understandings, This Agrecrncmt shall oot be modified excops ine writing signed by Contrectos
und a duly authorized represcrtative of Suburban

IN WITNESS WHEREOF, the parties hereto bave cxetuted this Agreament as of the date
First set forth ahove. ‘ )

SUBURBAN CABLE TV CO. INC.

By:

Wame; ﬁa 5::-7" Z-au.mg -

Title: ﬂ;‘;.cu—'b&—% é“' Fﬁffc&.j"

-

yi

L-swt's

2. I‘T}_;‘_ﬂ#ﬂ-ﬂh’:”
g .
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In its Petition to Deny Applications or Condition Consent, filed April 29, 2002, in MB
Docket 02-70, RCN Telecom Services, Inc., stated that its affiliate, Starpower, has recently
received indications that Comcast has made threats against contractors in the Washington, D.C.,
area, similar to those made historically against RCN’s contractors in the Philadelphia area
market. Certain of Starpower’s local contractors have reported to Starpower in the past few
months that Comcast has told them they will lose Comcast’s work if they also do work for

Starpower. These incidents include the following:

As a consequence of these threats, have

expressed to Starpower their concern that Comcast, if it discovered that they were performing

work for Starpower, would take retaliatory action against the contractors.
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A proposal and counterproposal to perform work for Starpower were

exchanged, and follow-up meetings were held, the culmination of which was a tentative

agreement

The parties were at the point of discussing final details of their

contract, However,

subsequently and abruptly pulled out of its negotiations with Starpower, citing the

concemn that Comcast would withdraw its business from in other areas.
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