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The Court has entered Findings of Fact and

Concl usions of Law in this case, and those documents constitute
the judgnent of the Court. | wite separately to explain the
Court's inability to put any substantial credence in the

contentions made by defendant to cast doubt on the governnment's

case.
This is a case of documentary evidence, not

eyewi tness testinony. It is not at all unusual sixty years after

an event that eyew tnesses are not available. Indeed, if they

were, their testinony would be subjected to close scrutiny because
of the effect of tinme and the ravages of age upon nenories and
eyewi tness identifications. The defendant's successful defense
against the "lvan the Terrible" charges shows the unreliability of

eye witness testinmony so long after the event.



Docunent ary evi dence, however, is another matter.

In this case docunents have been retrieved fromarchives all over
eastern Europe and Gernmany. Defendant has attacked the
authenticity of the documents on various grounds, but the expert
testimony of the docunent examiners is devastating to defendant's
contentions. The paper, inks, and typewiters used to create the
docunments were all in use in Europe on the dates shown on the
various docunents. The defects in the rubber stanps and
typewiters are consistent from docunment to docunment, and the
alignment of the stanp on the photograph and paper of the service
identity pass (GX 3) shows that the photograph was indeed the one
that was originally affixed to the pass. The randomess and
relative rarity of the docunents actually supports their
authenticity; if the Soviets had set out to create false
docunents, they would not have allowed the om ssions and m nor

i naccuraci es that occur in the trail of docunents in this case.
The | ocation of these docunents in the archives of severa
different countries also buttresses their authenticity, as their
di spersal at the chaotic end of World War Il does not seem at al
unusual . The various spellings of defendant's last nanme in the
documents actually lends further credence to them since the
conversion fromthe Cyrillic al phabet to the western al phabet

produces such variations and a counterfeiter would probably have



used one spelling consistently.

Def endant clains that if the docunents are
authentic, he is not the person identified by them The Court
bel i eves that the evidence clearly, convincingly and unequi vocally
shows that he is. As discussed above, the Court is convinced that
the Trawni ki Service ldentity Pass No. 1393 (GX3) for a person
named |Iwan Denjanjuk is authentic. The Pass correctly describes
the defendant's physical characteristics (oval face, dark bl ond
hair, grey eyes, scar on back), father's name, date of birth, and
pl ace of birth. The Pass is wong about defendant's hei ght, but
the pass for Ignat Danilchenko also incorrectly listed his height.
Interestingly, in 1979 Danil chenko gave a statenent in which he
said that defendant was "slightly taller" than Danil chenko,
roughly 2 to 3 centineters taller; although the service pass for
both nen is inaccurate as to height, the difference in the heights
listed is 2 centineters. Thus, the height discrepancy, while it
cannot be explained, is not significant when considered in the
context of the other evidence.

Def endant is correct that no evidence was produced
to prove that the photograph on the service pass is in fact the
defendant. He has never admitted that it is he, although he has
admtted that the photograph resenbles him and i ndeed the Court

bel i eves that the photograph bears a resenbl ance to the photograph



of defendant taken at a later tine. The defendant introduced

Exhi bit B-7, the report of Donald J. Otner, Ph.D., a physical

ant hropol ogi st, who found that the evidence was not concl usive.
However, he also said that defendant could be the sane individua
shown on the service pass because defendant's face had no physica
features which would nake it unlikely. He noted that "there are
several features that are strikingly simlar including orientation
of the hair and the size and shape of the nose and nouth." He
further observed, "O particular interest is the norphol ogy of the
ear." And while he found the evidence not conclusive, he stated
that "In ny opinion the continuity of anatom cal features between
all the photographs supports the possibility that the individual
portrayed is the same person.” Thus the photograph, while it does
not concl usively prove the government's case, certainly does not
weaken it either.

Def endant called the Court's attention to the
statenents, or protocols, of several nmen who were said to be
guards at sone of the canps at which defendant was all eged to have
been a guard. A thorough readi ng of these statenents, however,
shows that they do not carry the weight that defendant ascribes to
them For exanple, Yakov Engel gard, who trained guards at
Trawni ki, did not recogni ze any of the photographs of defendant

shown to him "I did not neet the people shown . . ."; "Their



faces are conpletely unfamliar to ne"; "I know well that the men
shown . . . did not serve with ne when | served in the death canp
i n Sobi bor. None of them served under ne." (DX B23 and B24). But
this non-identification |oses nost of its significance when vi ewed
in the context of the rest of Engelgard' s statenments. For
exanple: "I do not deny that sonme of them m ght have under gone
training in the training canp in Travniki [sic]! at the tine that |
was serving there. | served as a squad commander and then as a
pl at oon conmander, but | cannot say that any of themwere in ny
section or platoon. Their faces are conpletely unfamliar to ne.
[Illegible: Perhaps they(?)] were in the training canp in Travnik
assigned to other squads.” Wth respect to Sobi bor, Engel gard
stated he only remained there for 20 days after its construction
had been conpleted. So while the Engel gard statenents do not
bol ster the governnent's case, neither do they cast any real doubt
on it.

Def endant al so subnmitted the June 28, 1949,
statenent of Vasilij Litvinenko (DX Bl) in which he described a
fell ow Trawni ki trainee named |van Denyanyuk: year of birth 1918
to 1920, Ukrainian, average height, average build, blond hair, two

false white netal teeth in upper jaw. Defendant clainms not to

! The Court will use the spelling "Trawni ki." Russian translations
usual ly spell it "TravniKki."



have such false teeth. Assuming that to be true, the Court
nevertheless is unable to give any credibility to Litvinenko's
description, because, curiously, Litvinenko described many of his
fellow trainees as having false netal teeth. |If such false teeth
were that common, how woul d he be able to renenber which trainees
had t hen? And why woul d he know who had netal teeth in their
upper jaw unless they were all in front? Further detracting from
Litvinenko's credibility is the fact that he adnmitted chronic
al coholismto the point that he once sold his pants for nore vodka
(GX 103).

Def endant further alleges that the inability of a
Sobi bor survivor to identify himsupports his defense. Dow
Frei berg gave a statenment May 30, 1976 (DX F6) in which he stated
that he knew all the Sobi bor Ukrainian guards, that he renenbered
many nanes, that he could not recall the nane Dem aniuk (sic), and
t hat several Ukrainians had the popul ar nane |van. Defendant
exaggerates the inportance of Freiberg's statenent. Freiberg said
he renenbered many names, not all the nanes, after nore than 30
years. Freiberg said Ivan was a common nane, not Dem ani uk, as
nm sstated by defendant.

Further, Freiberg was shown several photographs of
Ukr ai ni ans, and he indicated that the person in No. 16 (a

phot ogr aph of defendant) seemed famliar, but that he couldn't



identify anybody with certainty.

Anot her of defendant's exhibits (DX B3) is a
statement taken from lvan |Ivchenko on Septenber 18, 1979.

I vchenko didn't renmenber any nanes of the other Soviet soldiers in
his conpany. He clainmed to have been sent to Trawni ki at the

begi nning of 1942 and to Sobi bor in May 1943. He did not remenber
the nanes of the other watchnmen and did not renenber the name
"Denj anj uk" from Trawni ki or Sobi bor. However, "I do not rule out
the fact that | knew this watchman by face, as | did many others."”
He escaped from Sobi bor in July 1943.

He identified a photograph of Denjanjuk as "known
to hinm fromgeneral facial features. He had seen this guard at
Trawni ki in 1942, but had not had personal relations with him He
did not remenber if this person was at Sobi bor.

Agai n, defendant overstates this evidence.

I vchenko did not say he did not recall the "name or face" (sic) of
def endant at Sobi bor; he said he renenbered no nanes and di d not
remenber if this person was at Sobi bor

The defendant points out that Ivchenko clains to
have left Trawni ki in May 1942, while the governnent contends that
def endant arrived there in the summer of 1942. But the Court
finds the difference between "May" and "sumer"” to be very small,

especially 37 years |ater.



Def endant's Exhibits Cl1 and C2 are the Danil chenko

protocols. Ignat Danil chenko served as an SS guard at Sobi bor frm
March 1943 through March or April 1944. He renmenbered the cook

I vchenko and |van Denyanyuk (sic) who was already an SS guard
private when he (Danil chenko) arrived. He |earned from Denjanj uk
that he was from Vinnitsa Oblast. He described Denjanjuk as "2-3
years older than I, had light brown hair with noticeable bald

spots, heavyset, had gray eyes, and was slightly taller than I

roughly 186-187 cmtall." He clainmed to renenber
Denj anj uk' s appearance well. Denjanjuk told himhe had been
trained at Trawni ki. Although he did not personally see any

wounds on Denj anj uk, he did not know whet her he had any.
He said that in March or April 1944, he and
Denj anj uk were sent from Sobi bor to Fl ossenblirg, where they were
all given a blood-type tattoo.
In late autum 1944, he clainmed that he and
Denj anj uk were sent to Regensburg as escort for 200 political
prisoners. In April of 1945, the entire canp was narched toward
Nur enber g; Danil chenko escaped al ong the way, he said.
Dani | chenko identified three photographs of
Denj anj uk on three separate sheets (in mlitary uniformand in
civilian clothing). On the first two sheets he recogni zed

Denj anjuk fromfacial features: oval face, chin, shape of eyes and



protruding ears, and on the third sheet, it was general facial
f eat ures.

Def endant points out that the photographic
identification was based only on general facial features, but this
is true only as to the third sheet of photographs, which show an
ol der Denj anjuk. Danilchenko |isted specific facial features in
his identification of the first two photographs. Defendant al so
cl ai s Dani |l chenko's physical description of the man he knew as
Denj anjuk is inconsistent with that of the defendant on trial and

with GX 3, but with one exception, the discrepancy is not great:

Dani | chenko' s GX 3 Def endant on Tri al

Physi cal Description

Oval face Oval face Oval face

Li ght brown hair Dark bl ond hair

Heavyset ---- Heavyset

G ay eyes grey eyes

186-187 cmtall 175 cmtall

— Scar on back scar on back

(admi tted)

Def endant al so cl ai ne Dani |l chenko i s i nconsi stent

with GX 5, the docunent authorizing transfer of guards from

Trawni ki to Sobi bor, which lists both Danilchenko and a Denj anj uk.
Dated March 26, 1943, it is translated as follows: "Effective
today, the follow ng guards will be brought from Trawni ki Training
Canmp to the above place of duty for the purpose of exchange."

Def endant clainms this puts Danil chenko and the |isted Denjanjuk as



arriving at Sobi bor at the sane tine, whereas Danil chenko recall ed
(36 years later) that Denjanjuk was al ready at Sobi bor when he
arrived. But GX 5 does not necessarily show that all the listed
guards arrived at Sobibor at the sane tine; it nmerely shows that
their transfer was authorized at one tine. Danilchenko did not
say how | ong Denj anjuk had been at Sobi bor; it could have been as

little as a day or two.
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Def endant also relies on the M khail Razgonyayev

protocol (DX F4). Razgonyayev was a Trawni ki-trai ned guard.

Def endant points to Razgonyayev's statenent that "I do not
remenber |van Ni kol ayevich Denyanyuk. If . . . he was in
Travni ki (Poland) or . . . Sobibor . . ., then | should have net
him However, | do not renenber him. "

But Razgonyayev went on to say: "Because of the

years, | do not renenber the nanes of the prisoners-of-war who
were sent to the training canp of the SS troops in Travniki wth
nme." He also didn't remenber the name of the German of ficer who
was the Sobi bor director. He concluded his statenment by saying,
"During nmy service in the Travniki training canp and Sobi bor death
canp, | comunicated little with the watchnen and do not renenber
any of their nanmes."™ The Court, therefore, cannot ascribe nuch
significance to Razgonyayev's statenent.

Al t hough defendant clains he was not at the canps
i ndi cated by the docunentary evidence, he has not given the Court
any credible evidence of where he was during nost of World War |1
after the prisoner-of-war canp at Rovno. Defendant did not
testify in person at the trial of this case, but his testinmony on
previ ous occasions was introduced as evidence in this case. The
Court thoroughly reviewed his prior testinony and was struck by

the al nost conpl ete absence of any specific detail of the kind
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that would I end credence to his version. Moreover, his testinony
changed concerni ng dates, work assignnents, how he came to |i st
Sobi bor as a place of residence when he filled out his Application
for Assistance to the Preparatory Conm ssion of the Internationa
Ref ugee Organi zation, and other matters.

The governnment had the burden of proving its
contention to the Court by clear, convincing, and unequivocal
evidence. It did so. Although the Court carefully considered the
evi dence submtted by defendant to attenpt to keep the government
fromsatisfying its burden, the defendant's evidence was not

sufficiently credible to cast doubt on the docunentary evidence.

JUDGE PAUL R MATIA
CH EF JUDCGE
UNI TED STATES DI STRI CT COURT

CERTI FI CATE OF SERVI CE
A copy of this Supplenental Opinion has been sent by
regular United States mail this 21st day of February, 2002, to
M chael Anne Johnson, Esq., Assistant U S. Attorney, 1800 Bank One

Center, 600 Superior Avenue, East, Ceveland, GChio 44114-2600;
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Edward A. Stutman, Esq., Ofice of Special Investigations,

Crimnal Division, U 'S. Departnent of Justice, 1001 G Street,

N. W, Suite 1000, Washington D.C. 20530; Patty Merkanp Stenler,
Esq., Chief, Appellate Section, Crimnal Dvision, U S. Departnent
of Justice, P.O Box 899, Ben Franklin Station, Washington D.C.
20044-0899; M chael E. Tigar, Esq., Washington Coll ege of Law,
4801 Massachusetts Avenue, N.W, Washington D.C. 20016; and John
H Broadl ey, Esqg., 1054 31st Street, N.W Suite 200, Washington

D. C. 20007.

JUDCGE PAUL R MATIA
CH EF JUDCGE
UNI TED STATES DI STRI CT COURT
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