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. UNITED STATES IMMMIGRATION COURT

Office of the Chief Irmigration Judge
Falls Church, Virgisia

Inthe Materof ) . |

) Attorney Discipline Proceedings

) 8 CFR §292.3
Trving Edleman ;

)
'Auamymwondm Attorney for Immigration and Naturalization Service
Antorio C, Martiacz Rachel A. McCarthy
324 West 14th Street ~+  Agssistzme Regiomal Counsel-Eastern Region
New York, New York 10014 70 Kimball Avenue, Room 103

’ South Burfington, Vermont 05403

Charge I -8 C.F.R §292.3 (a)7) - Temporary suspension from practice in the Stats of New York.

Charge II- GC.F.K §292.3 (a)(7) - Tmymﬁ&pﬂwmﬁeum States Ditrict
Court for the Southern District of New York.

. On December 5, 1995 the Genesal Counsel of the Immigration and Naturakization Service
izsued a Petition for Antomey Discipline pursuant to the provisions for suspension or disbarment
under 8 CFR §292.3 (2)(7). The Petition for Aftorey Discipfine contains two charges against the
respondent. The first charge arisex from the July 13, 1995 order of the Appellnte Division of the
Supreme Court far the First Judicial Dopartment in the County of New York, State of New York
suspending Irving Edleman from the practicn of law for a period of two years. The second charge
arises from the September 6, 1995 order of the United States District Court for the Southern District
of New York suspending Mr. Edlemun from the practice of lsw in that Court until he is reinstated
to practice in the State of New York.
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Mr. Edleman moved fbe reargument of the order catcred by the New York Supreme Court,
or in the alteruative, for leave to appent to the Cour of Appeals, and for an extension of the effective
date of the order of suspension. That motion was denied by the Appellate Division of the Supreme
Court for the First Judicial Department in the County of New York, New York on October 3, 1995.
There is neither evidence or allegation; that Mr. Edleman sought permission from the New York
Court of Appeals to appeal the arder of the Appellats Division. Nor, is there evidence or allegation;
that Mr. Edieman filed a mation, or appezl, challenging the order of suspension entered by the U.S.
District Court on September 6, 1995. M. Edleman remains a member in good standing of the bar

~ of the United States District Court for the Eastern District of New York (See Exhibit 4) .

On October 11, 1995 these praceedings arose from the respondent’s filing of a Notice of
Entry of Appearance As Attarney or Representative, Form, G-28 with the New Yorik District of the
Immigrstion and Naturalization Service. The Service determined that because of the order
aspending Mr. Edleman from the practice of law in the state of New York, and becsuse of the fact
that be bad not been admitted to practice in any other State, possession, territory, Commonwealth,
or the District of Columbia, thet he did not satisfyy the definition of attorney in 8 CFR. §1.1 (f).
mthﬂanWmehthﬁnwﬂéhem
the G-28.

In response to that determination the respondent on November 20, 1995, filed an action in
the uature of mandamus in the United States District Court - Eastern District of New York to
compel the Service to file the Petition for Discipline which commenced these procesdings. As pant
of those proceedings the U.S. District Court issued 8 Temporary Restraining Order on December |,
1995, refraining the Service from probibiting Mr. Edleman’s representation of dlients on pending
cases for whom he had already appeared. On Deceniber 5, 1995 the Service filed the petition which
commenced these proceedings, and on December 8, 1995 Mr. Edleman withdraw bis mandammrs
sotion.

On December 21, 1995 the respondeat answered the Pefition for Attomey Discipline
contiending that the Findings of Fact and Conclusions of Law upon which the Appellate Division of
the Supreme Court for the Firet Jodécial Department based their decision to suspend were flswed, and
based on exvoneous conclusions of law, He further contended that in the New York disciplinary
proceedings he was dested due process, becaise of the fifure of the prosecutor to produce what he
believes to be exclupartory evidence. Lastly, Mr. Edleman coatends thet the U.S. District Court
Gikewise denied him due process, in that the order to show cause in the disciplinary proceedings
before that court were insdvertently seat to 2 pricr addressees, resutting his failure to timely reply to
the court, and the subsequent in absentia order of suspension.

The iniial hearing in this matter was held on March 7, 1996. Prior wo that hewsing, the
respondent requested that this court issue subpoenas for both the complete file covering his
suspemsion proceedings in the Appeilate Division of the Supreme Court for the First Judicial
Departiment in the Court of New York, New York, and also for the testimouy of Jeremy S. Garber,
Barbara Nelson and Hal R. Lieberman. Myr. Garber and Mr. Licbermnan are counscls for the
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Disciplizary Comminee ﬁndxmmhnedmemryforﬂteFustJudxmlDepmmeandBubm
Nelson was one of his sttomey in the state disciplinary proceedings. M. Edleman renewed his
request for the issuance of the subpoenas at the March 7, 1996 hearing; bath parties were advised that
s rufing on that request would be postponad until after a ruling had been entared on the motion of the
Service for a Summary Decision.

The motion for a Summary Decision was presented by the Service at the March 7, 1996
hearing. The Service argues that as & result of the Order of Suspension entesed by the New Yark
Court, the oaly type of court listed in 8 CF.R §1.1 (f) of which Mr, Edleman is a member, that he
mmuwmmmmmmmmnmmmmm
Exeautive Office for Immigration Review, until such tinte that he is readmitted to practice in good
standing in the state of New York. Mr. Edlemaa responded to the Motion for Suzranary Decision to
citiog Res Judicata, abstention, and again reising denial of duc process and intentional withholding
of exculpatory evidence.

mwmmumhwus District Court Eastern District of New York
g Ediensan vs « eonan ¢t ¢l CV-95-476 7 (ED. N.Y.) as the basis of his Res Judicuts
ugumea. Thnpromadhawmemdmmbmuglnbymemdemmmpdthe
Service to institute these proceedings. Mr. Edleman’s reliance on the doctrine of shsteation is based
on his understanding of the fimited rights attomeys have in appealing disciplinary proceedings in the
state of New York. The respandent’s denial of due process argument and intentional withholding
of exculpatory evidence argoment is based on his opinion that evidence favorable to him, and
evideace showing the state disciplinary proceedings were meritiess and frivolous, were withheld
from the New York court. The Sarvics replied to the response of the respondent, stating that Reg
Juodicaia was not applicable in this mazer since the decision in Ediegan V. Sheqman wat & temporary
restraiing order, which remained in fisll foroe and effoct only through Decamber 8, 1996; and that
MWmMMMwm&eﬂmsmmdemmm
finding was enteved against the Service,

An sttorney in proceedings based oa suspension from a state court is entitied to the
opportunity to present contentions and evidence regarding any alleged fundamental procedural
inadequacy of the state court suspension, and any alleged insubstantiality of evidence supporting it.
Matter of Sparrow 20 I&N Decision 290 (BIA 1994). Matter of Bopart 15 I&N Dec 552 (A.G.
1976) The role of this court is Emited o a determination of whether or not the stats proceedings were
MhmmmeMMWeWamwwM

Soe Matter of Bogart, supra. Before discipline may be imposed in disciplinary
Mwscrx;mxbxnxmwmm«mmumw
evidence which is “clear, convincing, and unequivocal,” 8 C.F.R §292.3 (b)(1)Xiv) See Matter of
Sparrow. supes; see aiso Matter of Solomon, 16 &N Dec. 388 (BIA, A.G. 1977) Matter of Koden,
15 1&N Dec. 739 (BIA 1974; A.G. BIA 1976). aff"d, 564 F.2d 228 (7th Cir. 1977)
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thﬂutheprmons°f8CFR.§2921 only certain designated individuals are authorized
t0 represent persons before the Service and the Executive Office for Immigration Review. Included
in this category are attorneys, as defined in 8 CF.R. §1.1 (f), which provides as follows:

mwmanomeynmmypmnwhoinmbamgood
standing of the bar of the highest court of any state, possession,
Territory, Commonweslth, or the Distriet of Columbia, and is not
under any order of any court, suspending. enjoining, restraining,
disbarving, or otherwise restricting bim in the practioe of law.

The plain Iangusge of the regulation indicates that a person would not satisfy the definition
of an attormey if he were subject to any onder of any court which suspended, enjoined, restrained,
dizherred, or otherwise reszricted kim in the practice of Iaw, even if he were still 2 member in good
standing in 3 court of another jurisdiction. Matter of Spacrow, supra.

No evidence or sffirmation has been offered that Ms. Edlenan is a member of the bar of any
state other thun New York; nor has there been any evidence or affirmation offiered that he is 2
member of the bar of any possession, teritory, Commonwesith, or the Distret of Columbia. As
stated before, he is & member of the bar of the United States District Court for both the Eastern and
Southem Districts of New York; bowever he is currently under an order of suspension from the

mmmﬂwmmpmdmmdwmwmmm«m
Supreme Court fr the First Judiclal Department in the County of New York, State of New York,
were flawed, and the reaiskting order of suspension should niot be honored by this court. On June 15,
1993 the Deparimental Disciplinary Cocunittee of the Appellate Division of the Supreme Court of
the State of New York, First Judicial Depertment issued to Mr. Edlemun z Notice of the Charges
usgainst him, advising him that a bearing would be held oa August 10, 1993, and that he had twenty
daystoﬁ!eampomtothedmofpmﬁmom!ndua Hzmaboadvmdd-tauhc
hearing he had the right 10 cross examine witnesses and to presant evidence on his behalf. (See
Exinbit 3) Mr. Edlerum filed an interim answer to those charges on July 15, 1993. A panel of the
Disciplinary Committee beld thres heariags o0 the issue of the allegod professional misconduct and
recommended that Mr. Edieman be saspended for a period of two years.  Subsequently the
respondent obtained new couttyed, Barbars A. Nelson, who moved o reopen the proceeding to offer
the testimony of Mr. Wilfiam Ramos, and to present 3 deed, allegedly concealed by the staff of the
Disciplinary Committee. After reviewing the arguments of both respondent snd Disciplinary the
committee, the Hearing Panel renpaned the proceedings for the limited purpose of Mr. Ramos
testimouty; a swom statement was submitted in Heu of testimony because of the iliness of the witness.

. OnJuly 26, 1994 the Hearing Panal issued its recommendation that Mr. Edleman be suspended for

2 period of two years.
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Then on October 12, 1994 the Disciplinary Committee sent notice of their petition
recommending arspension before the Supreme Court of the State of New York, Appellate Division -
First Judicial Department. This notice advised the respondent that a mation would be made on
November 14, 1994 for an order pursuant to 22 N.Y.C.R.R.§604.4(d), confirming the Panel’s
recommendation of a two year suspension. Mr. Edleman filed a Cross-Motion to the Hearing Panel’s
Petition. On July 13, 1995 the Court issued the Qrder suspending Mr. Edieman from the practice of
faw in the State of New York for a period of two years. As stated above the respoadents’ motion
for rearpustwent and for [eave to appeal to the New York Court of Appeals was demied. There is no
evidence thae the respondent filed a motion with the New York Court of Appeals sceking permission

to appeal.

The respondent also alleges that he was denied due process in the proceedings which resulted
in his suepension of practice before the United States District Court for the Southern District of New
Yock. Those proceedings were condugted if ghsentia dne to the respandent’s failure to reply to the
coutt’s directive to show cause on or before September S, 1995 as to why he should not be
disciplined. The respondent contends that he was unsble to respond to the show cause directive -
because it was mailed to an incomrect address. The request was mailed to: 130 WilBams Strect, New
York, New York 10038. My, Edleman stated that his address at the time was 55 John Street, 11th
Floor, New York, Now York 10038. The respondent also alleges that the U.S. District Court should
have been awrare of this change of address because two months earlier, in an other matter before the
judge who entered the order syspending him, he had provided the court with the address of John
Street. As proof the respondent offered a copy of s sammons he filed with he court on July 12, 1995
listing bis address on John Street, (See Exhibit 2-C) and a copy of the stipufated order disposing of
Mw(&m&wxmdpdbyﬂwmmmmedmm&m
suspension.

. On May 15, 1996 this court requested a capy of the U.S. District Court file relating to the
disciplinary prooeedings (See Exhibit 6). That request was responded to on June 10, 1996 by a
memonndun from U.S. District Court Judge Robert P. Patterson Jr. (Seo Exhibit 6). Judge
Parterson’s memorandum, 8 copy of which was pravided to both parties states:

“Parsuant 10 Rule 2(d) of the General Rutes of Court, an attarmney

is required to advise the Court of any change of sddress. The ocder
to suspend Irving Edleman from practice in this Court is valid as
Respondent did not notify the court of any change of address. There
have been no motions or appeals challenging t he order of suspeasion
Dated September 6, 1995” *

There are no regulatory pravisions for the issuance of a Summary Decision in proceedings
under B CFR, §292.3(b), and the decision of the Attorney General in the Matter of Bagast ; supra,
ssen to causation against such procedure. However, Matter of Bogart, supra does not mandate a
bearing de ngve in which the issue in the state suspension procedure is relitigated. The respondent
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has been provided the opportunity to present his contentions and evidence as ¢o the procedural
inadequacy of the state court suspension and the lack of evidence supporting that decision. He
likewise has offered his contention and evidence as to the procedural inadequacy of the suspension
proceedings in the United States District Court £ar the Southern District of New York. Although the
respondent take issue with the final decision in both the state and federal proceedings, a review of
the proceadings before the Appellate Divison of the Supreme Court for the First Judicial Department
in.the County of New York, State of New York, and the proceedings before the United States
District Court for the Southern District of New York fiil to indicate any lack of due process.

In the state procesdings the respondent was issued g notice advising him of the charges, ¢ he
right to respond to those changes, the right to cross examine witnesses, the right to present cvidence
on his own behalf and the date of the hearing. Three hearing were held before the disciplinary
conuttes, and the proceedings before the comniittes were reopened after the respondent scquired
new counsel, The recommendation of the committes was presented 1o the trial court and the
respondent had to oppertunity to file 3 cross-motion to the committee’s recommendation. The
respondent also had the right to file & motion with the New York Cowrt of Appeals seeking
permission to sppeal; a right which he id not exsrcise. Although the suspeasion before the federal
oxut was eatered in aheentia, the respondent became aware of that decision within a timely period,
and failed to exercise his right to fils either a motion to reopen or an appeal.

1 find that by clear, convincing, and unequivocal evidence that the Scrvice bas established that
onfulyl?. 1995 Irving Edlemen was suspended from the practice of law in the State of New Yark
for a pesiod of two years. 1 further find that by clear convincing and unequivocal evidence it hag
bemmdﬂntmswmberﬁ. 1995 the respondent was also suspended from practice before
the United States District Court for the Southem District of New York. Thus both charges I and
X in the Petition for Antorney Discipline have been establishod. Accordingly, the following order is

' IT IS HEREBY ORDERED that the respondent is suspended from the practice of law before
the susponsions of his right to prctice before the bar of the state of New York and the bar of the
United States District Court for the Southern District of New York are removed.

Thomas L. Pullen
Assistant Chief Immigrstion Judge
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