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FINAL DECISION AND ORDER

This case arises under the whistleblower protection provision of the Surface
Transportation Assistance Act (STAA) and itsimplementing regulations. 49 U.S.C.A. 831105
(West 1997); 29 C.F.R. Part 1978 (1999). Section 31105 prohibits employer retaliation
against employees who make complaints related to violations of commercial motor vehicle
safety laws (831105(a)(1)(A)), employees who refuse to drive when operation of thevehicle
would violate federal commercial vehicle safety regulations, standards, or orders
(831105(a)(1)(B)(i)), and employees who refuse to drive because of a “reasonable
apprehension of serious injury” (831105(a)(1)(B)(ii)). David L. Murray filed a complaint
against Respondent Air Ride, Inc. (Air Ride) alleging that he had been terminated from his
position as a truck driver in retaliation for having engaged in activity protected by Section
31105. The Occupational Safety and Health Administration investigated and determined that
Murray’ scomplaint lacked merit. Thereafter, Murray requested ahearing beforeaDepartment
of Labor Administrative Law Judge (ALJ). Following a hearing on the merits, the ALJruled

v This appeal has been assigned to apanel of two Board members, as authorized by Secretary’ s Order
2-96. 61 Fed. Reg. 19,978 85 (May 3, 1996).
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in Murray’ s favor and ordered reinstatement and other relief. Recommended Decision and
Order (RD&O). Murray then petitioned for attorney’s fees and expenses, which the ALJ
grantedin aRecommended Supplemental Order Awarding Attorney’ sFees(RSO). Theparties
timely filed briefswith this Board in favor of and in opposition to the ALJs decisions.

We havejurisdiction over this case pursuant to 29 C.F.R. §1978.109(c)(2). Wereview
the ALJsfindingsof fact under the substantial evidencestandard. Id. at 81978.109(c)(3). Our
review of questions of law isde novo. 5 U.S.C. 8557(b) (1996).

BACKGROUND

The ALJ s findings of fact are largely undisputed and are supported by substantial
evidence in the record as a whole. David Murray, a truck driver with over 15 years of
experience, was employed as adriver for Air Ride, which had acontract to transport packages
for Airborne Express. The trucks used by Air Ride were leased from Rollins Leasing
Corporation (Rollins), which was responsible for maintenance and repair of the tractors.
Murray’s assignment was to drive six days a week from Landover, Maryland, to Allentown,
Pennsylvania, and back. Murray’s assignment consisted of picking up Airborne cargo in
Landover, Md, driving to Hunt Valley where additional Airborne cargo wasloaded, and driving
to Allentown. At Allentown, Murray’s cargo was offloaded, and the trailer was loaded with
other Airborne cargo, which Murray then drove back to Landover. The only modification in
this schedule occurred on Saturday nights, when Murray was to stay overnight in Allentown
before taking hisload back to Landover the next day. Air Ride sdelivery of Airborne Express
cargo was extremely time-sensitive. At the time of the incident which led to Murray’s
termination he had driven the truck involved (Truck 401551) for over 50,000 miles, and
therefore was especialy familiar with the way the truck handled under a wide variety of
situations.

Intheearly hoursof Saturday, January 16, 1999, asMurray wasdriving from Allentown,
Pennsylvaniato Landover, Maryland, his truck erratically began to slow to well below the
speed limit. This problem occurred on hills and on flat highway. Murray believed that the
problem related to a malfunction of the governor? on histruck and was arepeat of aproblem
that he had experienced earlier in the week.2 However, the truck’s tendency to randomly

2 The governor isadevicein thefuel system which limitsthe tractor’ s maximum speed. The governor
on Murray’ s tractor was set at 68 mph.

¥ On January 11-12 Murray had experienced similar problems while driving the truck from Landover
to Allentown. When he reached Allentown, Murray reported the condition of the vehicle to the Air Ride
supervisor on duty and to Rollins, which had its maintenance and repair personne in Allentown. On his
Rollins vehicle ingpection report Murray wrote: “Governor on Truck ismessing up.  Truck[’]s speed is not
constant. Truck dowsdown at will, truck isasafety hazard.” Murray also described the problem on hisdaily
inspection report, which he submitted to Air Ride at the end of the week.

(continued...)
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decelerate was more severe than it had been prior to the Rollins maintenance earlier in the
week. When going uphill the truck would decelerate to 35-45 miles per hour, and then
unexpectedly accelerate. The problem intensified as Murray approached Landover. Murray
was concerned about the safety of driving with the truck in this condition and tried
unsuccessfullytoreach Air Ride on hiscell phone. Concerned about delivering hiscargo | ate,
however, Murray did not pull off the highway to call Air Ride. Inorder to provideamargin of
safety, Murray turned on his flashers whenever histruck slowed, and tried to warn other truck
driversviaC.B. radio.

When Murray arrived in Landover at approximately 7:30 am. on January 16, he
promptly notified his dispatcher of the problems he was having. Murray was concerned that
because the trip back to Allentown involved many moreinclinesthanthetrip from Allentown
to Landover, he would experience even more difficulty in making the return trip that coming
evening.# Murray was also concerned about the weather conditions, which were conduciveto
the formation of invisible®black” ice onthe highways. Murray was concerned that unexpected
deceleration and accel eration might cause his vehicle to skid on theice. Because hewas not
scheduled to make thetrip to Allentown for approximately12 hours, and he thought there was
sufficient time to make a switch, he informed the dispatcher that he would not drive Truck
401551 to Allentown because its mechanical problems made it unsafe to drive and requested
that Air Ride provide him with another truck to make the trip. In the alternative, Murray
offered to drive Truck 401551 if Air Ride would assume responsibility should anything go
wrong on the trip to Allentown. Air Ride' s dispatcher, after consulting with the company’s
vice president, Glen Beecher, and Air Ride’ s CEO -- both of whom were located in Ohio and
believed that it was safe for Murray to drive the truck to Allentown -- refused to order a
different truck for Murray, refused to accept liability for anything that might happen should
Murray drive Truck 401551 to Allentown, and told him he should make the run to Allentown
“or else” Murray again refused, based upon his safety concerns, and the dispatcher told him
to call in on Monday.

WhenMurray calledin on Monday January 18, the dispatcher told him that he had been
terminated. After attempting to talk with Beecher that day, Murray finally reached him on
January 20. Beecher reiterated that Murray wasfired and described theincident that occurred
on January 16 as “the straw that broke the camel’ sback.” Murray described the condition of

3(...continued)

Because Truck 401551 was due for its 90 day preventative maintenance on January 13, Rollins
personnel decided to address Murray’s concerns at that time. Thus, from January 13-14 Truck 401551
underwent maintenance and repair. However, there is no indication that any work was performed on the
truck’ sgovernor. During the period that Truck 401551 was undergoing preventative maintenance and repair,
Murray was assigned another truck to drive.

4 Murray would have been scheduled to leave Landover a approximately 8:30 p.m. and arrive in
Allentown at approximately 12:15 am. on Sunday, January 17.
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the truck and his fear that the unsafe condition might have caused an accident. However,
Beecher responded that Murray had been given a chance to keep his job by driving the truck
back to Allentown, but that Murray had chosen not to do so. Neither Beecher, the dispatcher,
nor the CEO had inspected the vehicle prior to terminating Murray.

DISCUSSION
|. Violation of Section 31105.
The STAA whistleblower provision states in relevant part:

(&) Prohibitions. (1) A person may not discharge an employee, or
discipline or discriminate against an employee regarding pay,
terms, or privileges of employment, because

* % % %

(B) the employee refuses to operate a vehicle because

(i) the operation violates a regulation, standard, or order
of the United States related to commercial motor vehicle safety
or health; or

(i) theempl oyeehasareasonabl eapprehension of serious
injury to the employee or the public because of the vehicle's
unsafe condition.
(2) Under paragraph (1)(B(ii) of this subsection, an employee’s
apprehension of seriousinjuryisreasonableonly if areasonable
individua in the circumstances then confronting the employee
wouldconcludethat the unsafecondition establishesareal danger
of accident, injury, or serious impairment to health. To qualify
for protection, the employee must have sought from the
employer, and been unable to obtain, correction of the unsafe
condition.

49 U.S.C.§31105(a).

To prevail on aclaim under Section 31105, the complainant must prove that he or she
engagedin protected activity asdefined in subsections31105(a)(1)(A), 31105(a)(1)(B)(i), or
31105(a)(1)(B)(ii); that his or her employer was aware of the protected activity; that the
employer discharged, disciplined or discriminated against him or her; and that thereisacausal
connection between the protected activity and the adverse employment action. BSP Trans.,
Inc. v. United States Dep't Labor, 160 F.3d 38, 45 (1st Cir. 1998); Clean Harbors Envitl.
Servs., Inc. v. Herman, 146 F.3d 12, 21 (1st Cir. 1998); YellowFreight Sys., Inc. v. Reich, 27
F.3d 1133, 1138 (6th Cir. 1994); Moon v. Transport Drivers, Inc., 836 F.2d 226, 228 (6th
Cir. 1987).
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We havethoroughly reviewed therecord in this case. Wefind that substantial evidence
inthe record supportsthe ALJs comprehensive findings and carefully articulated conclusion
that Murray was terminated because he engaged in activities protected by the STAA. With
regard to the issue of protected activity, as the ALJfound, it is uncontroverted that Murray
refused to drive his vehicle because he was afraid that, with the governor apparently
malfunctioning, it would be hazardous to drive from Landover to Allentown on a night when
there was a possibility of black ice, and the route had significant uphill stretches? In fact,
company vice president Beecher confirmed that Murray said that hewould drive hisscheduled
route from Landover to Allentown if Air Ride would provide a different truck or agree to
protect him from any potential liability arising out of driving the malfunctioning truck back to
Allentown. Even more telling, Beecher testified that he and other Air Ride officials had
believed Murray’ s description of the problems he was having with the truck on January 16.
Beecher smply asserted that it was Air Ride’ sbelief that the situation as described by Murray
was not unsafe.

Thus, the only significant questionto be resolved with regard to the issue of protected
activity is whether, under the circumstances faced by Murray on January 16, he had a
reasonabl e apprehension that if he were to drive from Landover to Allentown on the night of
January 16-17 herantherisk of seriousinjury to himself or the public because of thevehicle's
unsafe condition, as required by Subsection (a)(1)(B)(ii). The STAA makes clear that this
“reasonable apprehension” standard is objective in nature; thus “an employee’ s apprehension
of serious injury is reasonable only if a reasonable individual in the circumstances then
confronting the employee would conclude that the unsafe condition establishes areal danger
of accident, injury, or seriousimpairment to health.” 29 U.S.C.A. 8311105(a)(1)(B)(2). We
conclude that substantial evidence in the record supports the ALJ s finding that a reasonable
personinthe circumstances M urray faced on January 16 would have concluded that the unsafe
condition of Truck 401551 presented areal danger that an accident might occur on the night
of January 16-17.

The ALJ relied upon the following factors in reaching his conclusion in this regard.
First, Murray was avery experienced truck driver, who had driven Truck 401551 “ six days per
week for approximately ten monthsand wasvery familiar withitsoperation....” RD&Oat 11.
Second, Murray’ s testimony “that the truck was slowing down and speeding up sporadically
during the route from Allentown to Landover on January 16" was uncontroverted and was
believedby Beecher. Id.at 11-12. Third, the AL Jcredited Murray’ suncontroverted testimony
that on the trip from Allentown to Landover other trucks had to take evasive action asaresult
of hisinability to control the speed of histruck, and that based on his experience the erratic

= Murray aso argued that his refusal to drive was protected under subsection 31105(a)(1)(B)(i)
because “the operation violates a regulation, standard, or order of the United States related to commercial
motor vehicle safety or health . .. .” The ALJruled that “Complainant has presented such strong evidence
that Complainant engaged in protected activity under (B)(ii), the reasonable apprehension provision, that | find
it unnecessary to discuss (B)(i), the actual violation provison. RD&O at 11. For the same reason, we find
it unnecessary to decide whether Murray’ s actions were protected under subsection (B)(i).
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behavior of the truck was likely to cause an accident. Id. Fourth, the ALJ found that the
weather forecast for the night of January 16-17, of which Murray was aware, compounded his
concerns. Id.at 12. “Consistent with Complainant’ stestimony, the forecast wasfor snow and
ice on the ground, freezing temperatures at night and a dight rise in temperatures during the
day....” Id. Finally,the ALJfound that “athoughit may have been overkill to call an eminent
expert witness to establish that a truck which accelerates and decel erates without warning is
asafety hazard, Dr. Garber’ 9¢] testimony clearly established that point.” Id.

The ALJfound Air Ride' sattemptsto counter Murray’ scaseto be unpersuasive, and we
agree. First, athough Air Ride attempted to provethat Truck 401551 wasin good mechanical
condition after January 16, the only evidence Air Ride produced in this regard was an e-mail
from an Air Ride officia recounting a conversation he had with the driver who took over
Murray’ sroute. Thejudge gavethisdocument no weight, becauseit was highly ambiguous; we
agree and accord no probative weight to the e-mail Z Furthermore, Air Ride produced none of
the inspection and repair records which are required to be kept for trucks such as 401551.
Although by thetimeof hearing thetimelimit for mandatory retention of those documentshad
passed, the ALJfound — and we do aswell —that it wasincredible that Air Ride officials had
taken the trouble to place the allegedly exculpatory e-mail regarding Truck 401551 in
Murray’ s personnel folder asaprecaution in casethey were sued, yet failed to keep any of the
presumably excul patory official records regarding the condition of Truck 401551. We agree
withthe ALJthat Air Ride's “failure to produce any records of the vehicle after January 16
should be viewed with suspicion.” 1d. at 12. Furthermore, asthe ALJnoted, Murray was not
required to prove that a safety defect in fact existed. Under the STAA, a “reasonable
apprehension” isenough. HereMurray’ sapprehension was supported by hisexperienceonthe
tripto Landover, especially when evaluated in light of his experience with thetruck earlier in
the week, the weather forecast and, as the ALJfound, “common sense.”¥

Air Ridealso arguesthat M urray had requested | eavefor theweekend of January 16-17,
had been refused by Air Ride management, and that Murray’ s refusal to drive Truck 401551

8 Dr. Garber, Chair of the Civil Engineering Department of the University of Virginia, is an expert on
issues of speed, speed safety, and speed variance in relation to traffic and accidents. Called as awitness by
Murray, Dr. Garber testified in detail about the dangers caused by a truck’s tendency to slow down

unexpectedly.

y Inthe e-mail, an Air Ride officia wrote that the driver of Truck 401551 had reported to him that “the
tractor was doing fine down the road but he thought it would pull alittle better, but there was no surging on
the throttle” RD&O at 12. Although Air Ride argued that this report confirmed that there was nothing
wrong with the Truck, it isimpossible to draw that conclusionin light of the statement that the driver “thought
[the Truck] would pull alittle better . . . .”

8 In thisregard, it is worth noting that the fact that Air Ride officials did not think that the truck was
unsafe is largely irrelevant in the circumstances of this case where none of them examined the truck, and
where Beecher actualy believed Murray’s version of events. The question is whether Murray’s
apprehension was reasonable.
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was an insubordinate attempt to gain the weekend off in Landover, where Murray lived. Brief
of Respondent [on Liability] (Res. Br. 1) at 10. However, Murray testified without rebuttal that
he often requested weekends off, and that those requests were usually denied. Thus, on
bal ance, the evidence does not compel aninferencethat on thisweekend, in particular, Murray
decidedto subvert thedecisionto deny himleave. Weareaso mindful of thefact that the ALJ
had the opportunity to evaluate Murray’ s demeanor.

Inorder to gain the protection of the* reasonabl e apprehension” provision of the STAA,
acomplainant must have sought “from the employer, and been unable to obtain, correction of
the unsafe condition.” 29 U.S.C.A. 831105(a)(2). Asthe ALJfound, there can be no doubt
that Murray complied with the requirements of this provison. Thus, we conclude that
substantial evidence in the record supports the ALJ s determination that Murray engaged in
activity protected by the STAA when he refused to drive Truck 401551 to Allentown on
January 16.

We aso agree with the ALJ s determination that Air Ride terminated Murray in
retaliationfor hisprotected refusal to driveto Allentown. Beecher admitted that if Murray had
driven the truck to Allentown on January 16 he would not have been fired. Thus, although
Murray had been cited for a few minor infractions early in his tenure with Air Ride, those
infractions would not have caused Air Rideto terminate Murray on January 16, 1999. Indeed,
prior to hisrefusal todrive, Murray had not received any written disciplinary notice since June
1998. Additionally, Air Ride’ sTermination Record statesthat M urray wasdischarged because
he “refused load.” RD&O at 14. Thus, thereis substantial evidence in the record to support
the ALJ sfinding that Air Ride discharged Murray because he refused to drive to Allentown
on January 16 in atruck that he reasonably believed to be unsafe. Therefore, Murray was
terminated in violation of 29 U.S.C.A. §31105.

1. Damages.

The ALJordered that Murray be reinstated with back pay, and awarded compensatory
damages. Air Ride challengesthe amount of the back pay awarded on the ground that the AL J
incorrectly estimated Murray’s salary at $1,000 per week. Air Ride arguesthat “ pay records
clearly show the average weekly salary wasin fact $902.33.” Brief of Respondent at 15. We
have reviewed Complainant’s Exhibit PP upon which the ALJand Air Ride both rely. Weare
satisfied that the ALJ s determination that Murray earned approximately $1,000 per week
while employed by Air Rideis consistent with thisevidence. Had Air Ride chosento makeits
case before the ALJ regarding the exact salary Murray earned, the ALJ would have had an
opportunity to evaluate Air Ride’ sargument. Air Ride chose not to do so, and in fact made no
argument whatsoever regarding the amount of back pay that was due. Under these
circumstances, we find no reason to overturn the ALJ s determination.

Based upon his determination regarding the amount Murray would have earned had he
not been terminated by Air Ride minustheamount Murray earned from other sources, the ALJ
awardedMurray “ $36,650 for the period between January 16, 1999 and October 29, 1999" (the
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date Murray filed his brief with the ALJ). RD&O at 16. Based upon the ALJ sfindings that
Murray was due $1000 per week in back wagesfor that period minusthe amount he earned in
other wages, we have determined that the ALJ s calculation of $36,650 isincorrect. The
corrected amount of back pay duefor that period is$36,4402 The ALJfurther awarded back
wagesin the amount of $560 per week for the period between October 30, 1999, and the date
Murray wasreinstated to hisformer position. The $560 amount took into account thefact that
during this period Murray was earning $440 per week in alternate employment. The record
reflects that Murray was reinstated effective March 23, 2000. Therefore, Murray isentitled
to $11,200for that period.2? Thus, Murray isentitled to anet amount of $47,640in back pay.

The ALJ aso awarded Murray $20,000 in compensatory damages:

Complainant has requested $500,000 for emotional pain
and suffering and mental anguish. | do believe that Complainant
has suffered emotional pain and stressasaresult of hiswrongful
termination; however, $500,000 is ridiculously high, and
Complainant has failed to put forth a reasonable monetary
estimate of such damages. Based onthetotality of therecord and
decisions in similar cases, | award Complainant $20,000 for
emotional distress.

RD&O at 15. Air Ride chalengesthis awardasarbitrary and capricious. Res. Br. | at 16. We
find this modest award reasonable under the circumstances. Murray testified that as a result
of hisunlawful dischargehewasrequiredtofilefor bankruptcy, and asaresult “I lost vehicles.
| had to sell things. Just bad, that’s all.” Transcript at 87. In addition, a hernia which he
devel oped whileworking for Air Ride went untreated and worsened. Id. at 88. Finally, Murray
testifiedthat he had gained weight from depression and stress, that he has had trouble sleeping,
and that his self-esteem has been damaged. Id.

Inlight of thefact that M urray wasterminated, was asaconsequencerequired to declare
bankruptcy and divest himself of hisbelongings, and was al so unabl e to seek treatment for his
hernia, we conclude that the ALJ s award of $20,000 for the emotional distress Murray
suffered as a consequence is supported by substantial evidence.

El From January 16, 1999 through August 27, 1999: 32 weeksx $1000 = $32,000- $600 in other wages
= $31,400. From August 28, 1999 through October 29, 1999: $9,000 (9 weeks x $1,000 per week) - $3,960
(9 weeks x $440 per week (other wages)) = $5,040.

10/ From October 30, 1999 through March 18, 2000: $11,200 (20 weeks x $560). From March 18, 2000
through March 22, 2000: $320 (4 days x $80 per day).
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I1l. Interest.

The ALJ ordered pre-judgment interest on the back wagesowed Murray. RD& O at 15.
Asthe ALJcorrectly noted, interest isto be calculated in accordance with 26 U.S.C. §86621.
Johnson v. Roadway Express, Inc., ARB Case No. 99-111, ALJ CaseNo. 1999-STA-5, Dec.
and Ord. of Remand, Mar. 29, 2000, slip op at 17-18; see 29 C.F.R. §20.58(a)(1999).
Moreover, interest owed isto be compounded quarterly. Ass't Sec’y of Labor and Harry D.
Cotesv. Double R Trucking, Inc., ARB Case No. 99-061, ALJ Case No. 98-STA-34, Supp.
Dec. and Ord., Jan. 12, 2000, dip op. at 3. Murray isalso entitled to post-judgment interest
(calculated in the same manner as pre-judgment interest) for any period between theissuance
of thisfinal order and the payment of the back pay award.

V. Attorney’sFees.

In his Recommended Supplemental Order Awarding Attorney’s Fee (RSO), the ALJ
applied the hourly rate requested by Murray’s attorney, $335.00 per hour for 1999, and
$340.00 per hour for the year 2000. The total in fees and expenses awarded to Murray’s
attorney was $52,398.75. Air Ride objects both to the hourly rate determined by the ALJto
be reasonable and to the number of hours of service credited by the ALJ. We have evaluated
the ALJ s detailed opinion on attorney’s fees, find it to be complete and well reasoned, and
with one noted exception adopt it. We also take this opportunity to clarify the Board's
position regarding reasonable hourly rates.

To the extent that we have not already done so in other attorney’s fees decisions, we
explicitly adopt the view articulated by the Court of Appeals for the District of Columbia
Circuit in Save our Cumberland Mountains, Inc. v. Hodel (SOCM), 857 F.2d 1516, 1524
(D.C. Cir. 1988)(en banc) that “the prevailing market rate method . . . used in awarding feesto
traditional for-profit firmsand publicinterest servicesorganizations’ should“ apply aswell to
those attorneys who practice privately and for profit but at reduced rates reflecting non-
economic goals.” See also Covington v. District of Columbia, 57 F.3d 1101 (D.C. Cir.
1995), cert. denied, 116 S.Ct. 916 (1996).

Counsel for Murray asserts without contradiction that the rates he normally charges
clients asserting public interest rights reflect his commitment to “public spirited non-
economic goals.” Complainant’s Petition for Attorneys Fees and Costs (Pet.) at 9. We
therefore conclude that the SOCM and Covington principlesshould apply tothedetermination
of areasonable hourly rate applicable to Murray’ s counsel in this case.

Air Ride arguesthat Counsel should be bound by the $235 per hour he chargedin 1999
and $250 per hour he charged in 2000 for clients pressing public interest claimsand “who can
afford something in the neighborhood of commercial rates.’” Brief of Respondent in
Opposition to Recommended Supplemental Order Awarding Attorney’ sFee (Res. Br. I1) at 2.
However, under SOCM and Covington, which we have adopted as our standard, thefact that an
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attorney often charges below-market rates for public interest clients does not preclude such
an attorney from charging higher, market rates in other public interest litigation.

The AL Jhad amorethan adequate basi sfor the determination that $335.00 and $340.00
hourly rates are prevailing rates in Washington, D.C., the community in which this case was
litigated. TheLaffey Matrix, applied in casesbeforethe U.S. District Court in the District of
Columbiaand relied upon by complainant’s counsel, supports these figures. See Laffey v.
Northwest Airlines, 572 F. Supp. 354, 371 (D. D.C. 1983),rev’ d on other grounds, 746 F.2d
4 (D.C. Cir. 1984), cert. denied, 472 U.S. 1021 (1985). Counsel also submitted affidavits
fromthree attorneysin practicessimilar to his, all of whom stated that theLaffey Matrix isan
accurate reflection of the usual rates charged by attorneys in Washington, D.C. in similar
cases.

Moreover, we agree entirely with the ALJ that Murray’s counsel’s experience,
reputation and expertise would enable him to command top dollar should he choose to do so.
Complainant’s Petition for Attorneys Fees and Costs (Pet.), Exh. B at 4. As Counsdl’s
submissions in this case establish, he is an attorney with superior skills, experience and
judgment. Thus, we find the hourly rate awarded by the AL Jjust and reasonable.

Air Ride aso argues that Murray’s counsel should not be compensated for hours he
spent working on Murray’ s case before June 29, 1999, when “ Complainant was indisputably
prosecuting the complaint pro se.” Res. Br. Il a 8. However, it is clear from Murray’s
Petition for Attorney’ s Fees that he first retained counsel in order to attempt to negotiate a
settlement with Air-Ride. Pet. at 1Y Counsel’ slisting of time (Pet. Ex. A) showsthat hewas
preparing aletter to Air RideaslateasMarch 8-9, 1999. Therefore, it appearsthat at most 4.7
hours? were billed for a period when Counsel was not representing Murray. We will deduct
an amount representing 4.7 hours from Counsel’ s award.

Citing Hilton v. Glas-Tec Corp. 84 STA-6, Sec'y Dec. and Ord., July 15, 1986, Air
Ride argues that Counsel is not entitled to fees for time spent in preparing his fee petition.
However, more recent decisions by the Secretary of Labor have taken the opposite, and we
believe the correct, position. See Spinner v. Yellow Freight Systeminc., 90-STA-17, Sec'y
Fina Dec.and Ord., dip op. at 5 (awarding feesfor preparation of fee application and response
to opposition); Clay v. Castle Coal and Oil Co. Inc, 90-STA-37, Sec’'y Final Dec. and Ord.,
dip op. at 8 (noting that “ prevailing partiesroutinely are awarded feesfor attorney time spent
in preparation of the fee applicationitsalf. . . ;” citing B. Schlel & P. Grossman, Employment

w Contrary to Air Ride' s assertion (Res. Br. at 6), attorney’s fees are recoverable for time spent on
acase prior to the actua filing of the complaint. See, e.g. Webb v. County Board of Education of Dyer
County, 471 U.S. 234, 243 (1984).

2 These hours cover the period from March 26, 1999, through June 17, 1999. By June 28, 1999, it is
evident that Counsel was once again representing Murray.
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Discrimination Law (2d ed. 1983) at 1485 and n. 48), rev. on other grounds, 55 F.3d 41 (2d
Cir. 1995).

Finally, we emphasize that Murray’s counsel did an exceptional job representing his
client at all levels of this proceeding, in keeping with his extensive experience. Asthe ALJ
stated:

By way of introduction, it must be noted that
complainant’s counsel did an outstanding job representing the
complainant in this matter. He is a highly competent attorney
who demonstrated his expertise in the litigation of employment
discrimination cases throughout the course of this proceeding.

RSO at 1. We note that Air Ride found it necessary to employ two attorneys to defend —
unsuccessfully asit turnsout -- against Murray’ sclaim. We commend Murray’ s counsel, and
wish that attorneys with his skill and dedication would appear before this Board with greater
regularity.

ORDER

1. Thereinstatement of David L. Murray, ordered by the ALJ on February 29, 2000,
shall remain in effect.

2. Air Ride shall pay David L. Murray back wages of $47,640. Respondent shall
assign Complainant retroactive fringe benefits status to the extent that it would affect his
current or future entitlement to benefits. Air Ride shall pay to David L. Murray
prejudgment and postjudgment interest on the back wages, compounded quarterly and
calculated pursuant to 26 U.S.C. 86621 and 29 C.F.R. §20.58(a)(1999).

3. Air Ride shall pay David L. Murray damages of $20,000.

4. Air Ride shall pay David L. Murray’s counsel, Stephen M. Nassau, an attorney’s
fee, including expenses, totaling $50,800.75.

SO ORDERED.

CYNTHIA L. ATTWOOQOD
Member

RICHARD A.BEVERLY
Member
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