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FINAL DECISION AND ORDER

This case arises under 8503 of the Rehabilitation Act of 1973, Pub. L. 93-112, 87 Stat.
393; Pub. L. 95-602, 92 Stat. 2987 (amended 1992). 29 U.S.C. §793 (1985)# Section 503
requires federal contractors to implement affirmative action programs for the benefit of, and
refrain from discriminating against, their employees based on disability.

v Thetext of 8503 and itsimplementing regul ationswere amended several timesin waysrelevant

to thiscase. The current and earlier versons of text often occupy the same or very similar sections of
the C.F.R. or U.S. Code. To avoid confusion about which version of text is being referred to, this
opinion provides a date for each citation to 8503 and its implementing regulations.
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In 1985, the Keebler Company terminated Monica DeAngelis from her job as a
production attendant at Keebler’ sRaleigh, North Carolinaplant. Thetermination occurred after
DeAngelis, who has epilepsy, had several partial complex psychomotor seizures while on duty.
Keebler gave two reasons for the decision to terminate. First, Keebler asserted, DeAngelis had
falsified her employment application by withholding thefact that she had epilepsy. Second, her
seizuresput her at heightened risk of seriousinjury which could not be eliminated by reasonable
accommodation.

TheDepartment of Labor’ sOfficeof Federal Contract Compliance Programs (“ OFCCP”
or “the Department”) charged K eebler with violating 8503. OFCCP contended that DeAngelis’
on-the-job seizureswere extremely rare and did not put her at greater risk than other production
attendants. The Administrative Law Judge (ALJ) who conducted the hearing in this case
recommended that the complaint be dismissed on the merits. ALJRec’d Dec. No. 87-OFC-20
(March 4, 1991).

However, while DeAngelis' case was still before the ALJ, the Department acquiesced
inaruling by the United States District Court for the District of Columbiain an unrelated 8503
case, Washington Metropolitan Area Transit Authority v. DeArment, 55 Empl. Prac. Dec. |
40,507, available in 1991 WL 185167 (D. D.C., Jan. 3, 1991) (“WMATA"). The WMATA
decision raised issues about coverage that called into question whether DeAngeliswascovered
by 8503. WMATA also precipitated statutory and regulatory amendments that eventually
affected this case.

The ALJ s 1991 recommendation to dismiss was appealed, but in 1994 was remanded.
Thereafter, the ALJrecommended that the complaint be dismissed for lack of jurisdiction. ALJ
Rec’d Dec., No. 87-OFC-20 (July 20, 1995). We have jurisdiction to review the ALJs
recommended decisions pursuant to 41 C.F.R. 8860-30.27, 60-30.28; 60-741.65(b)(3) (1999).

Our decision is organized asfollows.

BACKGROUND

A. The Department long construed 8503 to apply to all employees of a federal
contractor

B. In 1991, WMATA held that all-employee coverage was precluded by the “plain
meaning” of the statutory text

C. Procedural history

. CLARIFICATIONS

A. Scope of 8503 is not ajurisdictional issue
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D.

WMATA erred in ruling that all-employee coverage was inconsistent with the
“contract clause’

1. The “contract clause” should have been construed in context

2. The Act’s legislative history did not support the notion that Congress
intended to protect some but not all employees of afederal contractor

3. The Rehabilitation Act in generd and 8503 in particular is remedial
legislation that must be construed liberally

4. Rejecting the court’ sinterpretation of the contract clause would not strip
the clause of meaning

5. Congressional ratification of the Department’s dl-employee coverage
regulations should have precluded the court’ s narrower construction

6. The court should not have relied on a Supreme Court analysis that
Congress had rejected

7. The District Court did not attempt to resol ve the new interpretive question
it had raised -- If everyone is not covered, who is? -- because that is a
question the agency must answer in the first instance.

A court may not substitute its judgment for the administering agency’ swhen the
agency offers areasonable interpreation of ambiguous statutory text

Chevron analysis is an appropriate tool for the Board to employ

1. THEMERITS OF THE COMPLAINT

A.

B.

C.

D.

Burden of Proof and Standard of Review

Findings of Fact

Conclusions of Law

Keebler’s falsified application defense

V. CONCLUSION

l. BACKGROUND
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A. The Department long construed 8503 to apply to all employees of a federal
contractor

Asoriginally enacted and when this casearosein 1985, 8503(a) of the Rehabilitation Act
of 1973 provided:

(& Amount of contracts or subcontracts; provision for employment and
advancement of qualified handicapped individuals; regulations

Any contract in excess of $2,500 entered into by any Federal department or
agency for the procurement of personal property and nonpersonal services
(including construction) for the United States shall contain a provision requiring
that, in employing persons to carry out such contract the party contracting with
the United States shall take affirmative action to employ and advance in
employment qualified handicapped individuds as defined in section 706(7) of
thistitle. The provisions of this section shall apply to any contract in excess of
$2,500 entered into by a prime contractor in carrying out any contract for the
procurement of personal property and nonpersonal services (including
construction) for the United States. The President shallimplement theprovisions
of this section by promulgating regulations within ninety days after September
26, 1973.

Pub. L. 93-112, 87 Stat. 393, 29 U.S.C. §793(a) (1985).

From the Act’'s inception, the Department understood Congress to mean that any
employer operating under a federal contract must take affirmative action for the benefit of all
itsemployeeswith handicapsand is prohibited from discriminating agai nst any empl oyee based
on handicap.? Accordingly, the Department’s implementing regulations required employers
entering into a contract of $2,500 or more with the Federal Government to agree “not [to]
discriminate against any employee or applicant for employment because of physical or mental
handicap in regard to any position for which the employee or applicant for employment is
qualified.” 39 Fed. Reg. 20,567 (1974), codified at 20 C.F.R. §741.3 (1975) (emphasis added).
Under this“all employee’ approach, even employeeswho did not directly perform work on the
federal procurement contract were protected by 8503's anti-discrimination provisions.

z The Rehabilitation Act Amendmentsof 1992, Pub. L. No. 102-569, 106 Stat. 4334 (Oct. 29,
1992), amended the Rehabilitation Act of 1973, 29 U.S.C. §8701-797b, substituting the term
“individuals with disabilities” for “individuals with handicaps.” Title | of the Americans with
DisabilitiesAct of 1990 (ADA), 42 U.S.C. §812101-12117(1994) also addresses “ disabilities,” which
“represents an effort by [ Congress] to make use of up-to-date, currently accepted terminology.” S. Rep.
No. 116, 101st Cong., 1st Sess 21 (1989); H.R. Rep. No. 485 pt. 2, 101st Cong., 2d Sess. 50-51 (1990).
The revision does not reflect a change in definition or substance. 1d. In this decision we will use the
terms “disabilities” and “handicaps” interchangeably.
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There were only two exceptions to blanket coverage. A federal contractor operating
under anational security waiver might be excepted from compliance. 29 U.S.C. §793(c). And
contractors could secure waivers for facilities that were operated independently of thefederal
contract. 41 C.F.R. 8860-741.3(a)(5), 60-741.4 (1992). (Theregulatory provisionsdealing with
coverage, including coverageof all employeesexcept thoseinfacilitiesoperatingunder waivers,
were commonly referred to as the“waiver” rules, and for ease of reference will sometimes be
referred to in that way in this dedsion.)

The Department’ s broad view of 8503 coverage went largely unquestioned during the
first 17 years of the Act’s existence. In one of the few cases during that period in which an
employer did challenge all-employee coverage, the Assistant Secretary of Labor squarely
rejected anything less than all-employee coverage. The employer in that case argued that the
clausein 8503(a), “in employing personsto carry out such contract,” required the Department
to distingui sh between employeesworking on thefederal contract and employeesnot so engaged
and to limit 8503's protectionsto the former. The Assistant Secretary concluded that, except in
the case of separately operated facilities, thefederal contract would have systemic, or “ripple,”
effectsthroughout the enterpri sethat woul d make adi stinction between contract and noncontract
employees unworkable and unrealistic:

[B]y operation of the Act and applicableregul ations,afederal contractor’s
affirmative action clause obligations are not limited solely to federal contract
jobs, but extend to any position he seeksto fill for any of his operations unless
... awaiver from the requirements of the clause for facilities not connected with
federal contracts is requested and granted. Such provisions recognize that,
excepting those facilities not connected with federal contracts, all of a
contractor’ soperations contribute to theoverall execution and satisfaction of his
federal contracts in a significant way through such common support and other
benefits as are provided by collective bargaining agreements, the lease or
purchaseprocurement [sic] of plant and equipment, theformulationand execution
of the contractor’ s policy, practice and procedures, and related management and
administrative functions.

OFCCP v. E.E. Black, Ltd., 19 Fair Empl. Prac. Cas. (BNA) 1624, 1634 (1979), aff’d on other
grounds sub nom., E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088, 1100 (D. Haw. 1980).

When OFCCP received DeA ngelis’ complaint in 1985, it applied its long-standing view
of coverage -- DeAngelis came within the ambit of 8503 if Keebler held afederal contractat the
relevant times? Keebler readily admitted that when it terminated DeAngelisit was producing
Tato Skins under both federal and private contracts and the Raleigh plant was not operating
under awaiver. Accordingly, Keebler, OFCCP, and the ALJ assumed that the complaint was

¥ Another limit on coverage was the monetary val ue of the contract. |nasmuch as monetary value
of the contract isnot an issue inthis case, we will generally omit references to it for brevity’s sake.
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properly within the scope of 8503. For thisreason, theAL Jissued arecommended decision that
focused solely on the merits of the case. He recommended that the complaint be dismissed
becauseDeAngelis’ on-the-job seizuresr aised areasonabl e probability that shewould seriously
injure herself, and reasonable accommodation was not available. ALJ Rec’d Dec. (March 4,
1991).

B. In 1991, WMATA held that all-employee coverage was precluded
by the “plain meaning” of the statutory text

Shortly beforethe AL Jissued hisrecommendation that the complaint against K eebler be
dismissed on the merits, the United States District Court for the District of Columbiaruled that
8503 did not apply to all employees of afederal contractor. WMATA, supra.

Inrejecting OFCCP sview that 8503 applied to all employees of federal contractors, the
district court in WMATA focused on the “contract clause” in 8503(a): “Any contractin excess
of $2,500 entered into by any Federal department or agency [for procurement of goods or
services| shall contain a provision requiring that, in employing persons to carry out such
contr act the party contracting with the United States shall take affirmative action to employ and
advance in employment qualified handicapped individuals. . . .” 29 U.S.C. §793(a) (1985)
(emphasis added). In the district court’s view, the contract clause showed that Congress
expected that some employees would be engaged in contract work (and protected under 8503)
and others not; Congress did not assume that the federal contract’ s effects would permeate the
employer’s entire enterprise. “All employees of the contractor are not swept in, which is
basically what Labor istrying to do by their waiver provision. The Act itself says, employing
personsto carry out such contract arethe people who are covered and Labor’ sreading isfar too
broad. They mean to includethe janitor for the entire fleet of buses when Metro operates a bus

fleet and | eases afew to the government on a shuttle bus contract.” WMATA, 1991 WL 185,167
*14

OFCCP electedto acquiesce in WMATA and began rulemaking to del ete thewaiver rules
and replace them with rules for coverage based on the job category, or position, the employee
holds. Shortly after the proposal was issued, Congress revised 8503 itself to restore all-
employee coverage. President Bush signed the amendments into law in November 1992. 28
WEEKLY COMP. PRES. DOC. 2198 (Nov. 2, 1992). Among other things, the amendments
deleted the “working on the contract” clause from 8503(a) and added to the text of 8503(b) the

¥ The Washington Metropolitan Area Transit Authority (WMATA) provided shuttle bus srvice

under contract to eight or more federal agencies, including the Department of Defense, the Department
of Labor, and the Department of the Navy. These shuttle busses were housed in a garage with other
WMATA busses and the twokinds of busseswere not segregated in the garage. The complainant inthe
case was a carpenter who applied but was rejected for a postion that would repair and maintain the
communal garage.
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waiver provisions from the implementing regulations. The amendments became effective on
October 29, 1992. 29 U.S.C. 8793 note (1999).

As aresult of the statutory amendments, OFCCP ultimately issued a final rule tha
prescribed all-employee coverage for cases arising after October 29, 1992, and position-based
coverage for cases that originated before the 1992 statutory amendments went into effect.

C. Procedural history

When the ALJ s 1991 recommendation concerning the merits of DeAngelis’ complaint
reached the Assistant Secretary of Labor for Employment Standards (“the Assistant Secretary”)
for review? the Assistant Secretary questioned whether the Department had jurisdiction over
the case, absent evidencethat DeAngelispersonal ly worked on thefederal contract. Ass't Sec’'y
Order (Dec. 21, 1994). OFCCP argued, consistent with its rulemaking proposal, that WMATA
required adoption of a coverage standard based on job category or paosition. The Assistant
Secretary disagreed, and read WMATA as limiting coverage to individuals personally working
on the federal contract. Id. Thus, the Assistant Secretary reasoned, DeAngelis would not be a
covered employee unless OFCCP proved that she personally worked on production of Tato
Skins for the federal contract; it would not be enough to show that production assistants like
DeAngelisdid so.

Further, the Assistant Secretary stated, the question whether DeAngelis was a covered
employee appeared to be a jurisdictional question. Accordingly, the Assistant Secretary
remanded this case to the ALJ with instructions to permit the parties to supplement the record,
to determinewhether DeAngelisindividually worked on production of Tato Skinsfor thefederal
contract, and on that basis decide whether the Department had jurisdiction over the case. 1d.

Onremand to the ALJ, OFCCP argued that DeAngelis was a covered employee because
she held a position that worked on the Federal contract. The ALJ, however, applied the terms
of the Assistant Secretary’ sremand order and stated that “ the question presented hereiswhether
OFCCP hasmet itsburden of demonstrating that M onicaDeAngeliswasanindividual employed
by Keebler to carry out Government contractsduring the period of her employment. . ..” ALJ
Rec’'d Dec. slip op. at 5 (July 20, 1995).

Based on additional evidence submitted by the parties, the ALJ concluded tha OFCCP
proved that DeAngelis held apositionthat worked on government contracts during the relevant
time period, but did not prove that DeAngelis individually worked on the contract. Therefore,

¥ In 1974 the Assistant Secretary for Employment Standards was charged by the Secretary of
Labor with responsibility for issuing final orders in cases in which one of the parties challenged the
ALJ srecommended decision. Sec’y Order No. 8-74 (March 12, 1974).
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the ALJ ruled, OFCCP had not proved that DeAngelis was a protected employee and
recommended that the complaint be dismissed for lack of jurisdiction. Id.

OFCCP challenged this ruling, and the case came to this Board, which was established
by the Secretary of Labor on April 17, 1996, and charged with responsibility for performing the
adjudicatory function previously assigned to theAssistant Secretary for Employment Standards.
Sec’y Order No. 2-96; 61 Fed. Reg. 19,978 (1996). OFCCP argued on review that the ALJhad
applied thewrong coveragelimit. Again OFCCP asserted that WMATA limited coverage under
8503 based on category of position, not individual job assignment.

However, like the Assistant Secretary, the Board understood WMATA to limit 8503
coverage to employees personally engaged in fulfilling the federal contract. The supplemented
record showed only that DeA ngelis was as likely as any other production attendant at Keebler
to have worked on filling the federal contract for Tato Skins. That, the Board concluded, was
insufficient as a matter of law to prove individual involvement. On that basis the Board
dismissed the case for lack of evidence of coverage. ARB Final Dec. & Ord. (Sept. 4, 1996).

One week later, OFCCP moved for reconsideration based on an intervening change in
law. P. Mo. to Alter or Amend, Sept. 11, 1996. Just days before the Board dismissed the
complaint for lack of evidence that DeAngelis persondly worked on the federa contract, the
new OFCCP regulationsthat defined 8503 coverage based on job category had goneinto effect.
The new regulations specified that cases arising before Congress overrode WMATA in 1992
would be subject to job category limits (i.e., position coverage); cases arising after the 1992
amendments would be subject to al-employee coverage. See 61 Fed. Reg. 19,336 (final rule
announcement without effective date), codified at 41 C.F.R. Part 60-741 (1999); 61 Fed. Reg.
43,466 (1996) (announcing that thenew regul ationswould be effective as of August 29, 1996) ¢

OFCCP now argued that once the new coverage provisions went into effect, the Board
was bound to apply them. The Board had already found asfact that DeAngelis held aposition --
production attendant -- that produced Tato Skinsfor Keebler’ sfederal contract. Ergo, the Board
must withdraw its dismissal order and issue afinal order based on the current regulation.

The Board granted OFCCP’ s motion to reconsider and withdrew the order of dismissal.
The Board concluded that the new provisions at 860-741.4(a)(2) did governthiscase? It found,

g The delayed effectiveness date was necessitated by the Paperwork Reduction Act as amended,
44 U.S.C. 83507 (Supp. 1999), which required a final clearance of the regulations paperwork
requirements by OMB after thefinal rulewas published but beforeit could beimplemented. Thetiming
of OMB’ s clearance was necessarily in OMB’ s hands, and the Department of Labor could not forecast
when the clearance would be issued.

z Thisruling stands as law of the case. We note, however, that the regulation is retroactive, and
that the justification for retroactivity spelled outin OFCCP’s September 11, 1996 Motion to Amend
(continued...)
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based on the evidence, that DeAngelis had an equal chance with other production attendants of
working on the federal contract. Itconcluded that she therefore was acoveredemployee. ARB
Order Vacating Final Dec. & Ord. (Dec. 12, 1996).

The case was now ready for review onthe merits. However, because of thelong interval
sincethe partiesfiled their briefs on the merits of the complaint, the Board' sorder also afforded
the parties an opportunity to file supplemental briefs, which we now have before us.

. CLARIFICATIONS

Before turning to the merits of this case, we pause to discuss three mattersthat are no
longer in controversy, having been resolved by prior orders, but that we believewarrant fuller
discussion. Theseare: whether the scope of 8503 coverage was ajurisdictional issue, the flaws
in the WMATA decision, and the nature of the framework within which this Board can best
decide the validity of OFCCP's interpretation of 8503. As the history of this case indicates,
there was a good bit of uncertainty associated with the issues of jurisdiction and interpretation,
issues which arise under various statutes administered by the Department of Labor and
adjudicated by us. And the WMATA decision has never been thoroughly analyzed by us. We
think it worthwhile, therefore, to offer some further guidance about the analytic framework for
deciding when an issue is ajurisdictional one, to explain how the court erred in WMATA, and
to describe the roles of OFCCP and this Board when faced with ambiguity in 8503 text or with
issues not addressed by Congress when it enacted and later revised 8503.

A. Scope of coverage is not ajurisdictional issue

In this case, both the Assistant Secretary and the ALJ questioned whether they had
jurisdiction over the complant absent evidence that DeAngelis was a covered employee.
However, there can be no question that the ALJand theAssistant Secretary had jurisdiction over
this case at all times.

““Jurisdiction,” it has been observed, ‘is aword of many, too many, meanings.”” Steel
Co. v. Citizens for a Better Env't, 523 U.S. 83, 90, 118 S.Ct. 1003, 1010 (1998) (internal
guotation omitted) (listing common misuses of the word jurisdiction, including for example,
statutesthat say, “and the court shall have jurisdictionto grant all appropriate relief,” whichis
nothing more than a reference to the remedial power of the court). “Whether the complaint
states a cause of action on which relief could be granted is a question of law and just as issues
of fact it must be decided after and not before the court has assumed jurisdiction over the
controversy. If the court doeslater exerciseitsjurisdiction to determine that the allegationsin
the complaint do not state aground for relief, then dismissal of the case would be on the merits,

7(...continued)
appearsinconsistent with Landgraf v. US FilmProds., 511 U.S. 244, 114 S.Ct. 1483 (1994), and Rivers
v. Roadway Express, Inc., 511 U.S. 298, 114 S.Ct. 1510 (1994).

USDOL/OALJREPORTER PAGE 9



not for want of jurisdiction.” Bell v.Hood, 327 U.S. 678, 682, 66 S.Ct. 773, 776 (1946). Accord
Montana-Dakota Utils Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246, 249, 71 S.Ct. 692,694
(1951) (“As frequently happens where jurisdiction depends on subject matter, the question
whether jurisdiction exists has been confused with the question whether the complaint states a
cause of action. * * * |f the complaint raises a federal quedion, the mere claim confers
power to decide that it has no merit, as well as to decide that it has”).

The mere claim that Keebler violated 8503 of the Rehabilitation Act by terminating
DeAngelis because of her epileptic seizures conferred jurisdiction on the Department. The
guestion whether DeAngeliswas a covered employee turned on the meaning of the“waorking on
the contract” clause in 8503. This became a point of uncertainty because of WMATA, and its
emergence in this case was not a matter of manipulation by anyone, nor was it a frivolous
question. It was a serious question of law -- if 8503 did not cover all employees of federal
contractors, whom did it cover? Such issues are merits issues and their resolution by the
adjudicator are rulings on the merits. Cf. Steel Co., 523 U.S. at 89, 118 S.Ct. at 1010 (a court
hasjurisdiction “*if the right of petitionersto recover under their complaint will be sustained if
the Constitution and laws of the United States are given one construction and will be defeated
if they aregivenanother,’ . . . unlesstheclaim clearly appears to beimmaterial and made solely
for the purpose of obtaining jurisdiction or where such a claim is wholly insubstantial and
frivolous,”” citing Bell v. Hood).

B. WMATA erred in ruling that all-employee coverage was inconsistent with the
“contract dause”

The WMATA decision reged on the incorrect premise that the contract clause, “in
employing personsto carry out such contract,” had only one “plain” meaning, or purpose -- to
limit the class of persons protected by 8503. “All employees of the contractor are not swept in,
which is basically what Labor is trying to do by their waiver provision. The Act itself says,
employing persons to carry out such contract are the people who are covered and Labor’s
reading is far too broad.” 1991 WL 185167 *1. However, by applying standard tools of
statutory construction to the question of coverage, we can see that 8503 was indeed meant to
apply to all employees of afederal contractor.

1. The “contract clause” should have been construed in context.

One of the basic precepts of statutory construction is that words and phrases should not
be parsed in isolation. National Bank of Or. v. Independent Ins. Agents of Am., Inc. 508 U.S.
439, 453, 113 S.Ct. 2171, 2182 (1993) (in expounding a statute, a court must not be guided by
asingle sentence or member of a sentence, but must ook to the provisions of the law asawhole
and to its object and policy). Infact, it isnot “an unusual judicial problem to have to seek the
meaning of alaw expressed in words not doubtful of themselves, but made so by circumstances
or the objectsto which they cometo be applied.” United Statesv. American Sugar Ref. Co., 202
U.S. 563, 577, 26 S.Ct. 717, 719 (1906).
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Section 503 was and is part of a set of provisions in the Rehabilitation Act by which
Congresssought to assure that federal funds do not support enterprisesthat di scriminateagainst
persons with disabilities. Section 501(b) reguires federal agencies to implement affirmative
action plansfor federal employeeswith disabilities. 29 U.S.C. §791(b). Section 504 prohibits
discrimination based on disability by any program or activity receiving federal assistance. 29
U.S.C.8794. Asthe Supreme Court expressadit, “ Congress apparently determinedthat it would
require contractors and granteesto bear the costs of providing employment for the handicapped
asaquid pro quo for the receipt of federal funds.” Conrail v. Darrone, 465 U.S. 624, 632 n.13,
104 S.Ct. 1248, 1253 n.13 (1984). Viewed in this context, the proposition that the contract
clause was intended to exclude some employees from protection immediately becomes
problematic, calling for deeper analysis.
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2. The Act’s legislative history did not support the notion that Congress
intended to protect some but not all employees of afederal contractor.

Once 8503 and the related provisions are properly understood as “ power of the purse”
mechanisms created by Congress to facilitate the employment of persons with disabilities, a
number of subsidiary questions immediately formulate themselves. Is it even plausible tha
Congresswaswilling to contract with businessesthat discriminated basedon disability -- aslong
as the discrimination only involved certain employees? What other purpose, consistent with
§503's remedial goal, would be served, or necessary bal ance struck, by limiting coveragein this
way? What should be made of the fact that nowhere in the legislative history is there the
slightest hint that Congress thought it was adopting a dual standard for employees of federal
contractors? What should be made of the fact that thereis absol utely no evidence that Congress
thought the effects of a federal contract on an employer could actually be broken down and
traced through the positions employees hold? What answer could there be to the Assistant
Secretary’s finding in E. E. Black that, as an empirical matter, all employees in a facility
working on afederal contract areaffected by that contract? These and similar questions stand
in rebuttal to WMATA'’s unexami ned impulse.

3. The Rehabilitation Act in generd and 8503 in particular is remedial
legislation that must be construed liberally

Another cardinal rule of statutory construction is that remedial |legislation be construed
liberally. “A liberal construction is ordinarily onewhich makes the statutory rule or principle
apply to more things or in more situations than would be the case under a strict construction.”
Sutherland Stat. Constr. 860.01 (5th ed. 1992). The Rehabilitation Act asawhole, and 8503in
particular, is nothing if not remedial. Cf. Darrone, 465 U.S. at 634, 104 S.Ct. at 1254
(“[A]pplication of § 504 to all programs receiving federal financial assistance fits the remedial
purpose of the Rehabilitation Act to ‘ promote and expand employment opportunities for the
handicapped.” 29 U.S.C. §701(8)”). Construing the contract clause to exclude some workers
with disabilities from 8503 protection is clearly restrictive, not liberal.

4, Rejecting the court’ sinterpretation of the contract clause would not strip
the clause of meaning

Refusing to construe the contract clause as alimitation on coverage does not render the
clause surplusage. The contract clause still serves an important function. It acts asatemporal
limit on employer liability under 8503. It establishesthat federal contractorswould beliable for
noncompliancewith 8503 during thelife of the contract. Having been afederal contractor inthe
past would not be a basis for charges under 8503 in the present. Nor would 8503 eligibility
depend on pre-contract employment decisions (assuming the effects of those decisions have
ceased when a new federal contract commences).
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Executive Order No. 11246, 42 U.S.C. §2000e note (1999), helps to clarify the point,
because it was a model Congress used in developing 8503.¢ Executive Order No. 11246
prohibits employment discrimination by Federal contractors based on race, creed, sex, color or
national origin. Andit expressly requiresthat coveredcontractsincludethefollowing provision:
“Duringtheperformanceof thiscontract, thecontractor agreesasfollows: (1) The contractor
will not discriminate against any employee or applicant for employment because of race, creed,
color, or national origin.” E.O. 11246 at 8202; 30 Fed. Reg. 12,319 (1965) (emphasis added).
By this particular formulation, the Executive Order is made to apply to all employees of the
Federal contractor but only during the life of the contract.

5. Congressional ratification of the Department’s all-employee coverage
regulations should have precluded the court’s narrower construction

The responsible congressional committees worked with the Department of Labor to
develop thefirst 8503 implementing regul ations following enactment of the Rehabilitation Act
in 1973. Their views of theimplementing regulations aresignificant because they criticized the
regulationsin some respects, but did not criticizethewaiver provisions. “Inlate 1973 and early
1974, at the request of Senator Cranston, several meetings were held between the staff of the
Labor Department and the staff of the Senate L abor and Public Welfare Committee and House
Education and Labor Committee for the purposeof clarifying the intent of Congressregarding
section 503 and to offer suggestions and comments with respect to draft regulationswhich were
then under consideration within the Department.” S. Rep. No. 1297 at Appendix, L etter dated
Aug. 21, 1974, to Secretary of Labor Brennan from the Hon. Harrison A. Williams, Chairman
of the Senate Committee on L abor and Public Welfare, the Hon. JenningsRandol ph, Chairman,
Senate Subcommittee on the Handicapped, and the Hon. Alan Cranston). These exchangesgive
the waiver regulations particular weight. Cf. Darrone, 465 U.S. at 634, 104 S.Ct. 1254 (“The
regul ations[implementing 8504] particularly merit deferencein the present case: theresponsible

g That Congress did model 8503 in part on Exec. Order No. 11246 is beyond question. Consider

the criticisms Senators Williams, Randolph, Cranston and Stafford made of the Department’s first
implementing regulations, promulgated on July 11, 1974. See, Letter to Labor Secretary Brennan (Aug.
21, 1974) (“there was never any contemplation by the Congress that theterms of the [§503] affirmative
action clause would vary depending upon the length or dollar value of contracts generally. Certainly,
thisis not the case with the affirmative action clause required pursuant to Executive Order No. 11246.
..."). S Rep. No. 1297, 93th Cong., 2d Sess. (1974), Appendix.

And again, when Congress amended the Act in 1974 because it considered the Department’s
coverage regulations too narrow, the Senate Report stated: “An acceptable affirmative action program
must be aimed at the entire class of employable handicapped persons, with particular attention to those
who are presently, actually, and significantly handicapped. This standard parallels the obligation of a
Federal contractor under Executive Order No. 11246 to employ persons who might be discriminated
against on the basis of national origin: the obligation extends to all ethnic groups within the available
applicant pool. ..."” Id.
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congressional Committees participated in thar formulation, and both these Committees and
Congress itself endorsed the regulations in their final form™).

Even more significant are amendments Congress madein 1974, lessthan ayear later, for
the specific purpose of correcting what it considered the unduly narrow definition of
handicapped employeein the Department’ sregulations. Thisamendment clarified that Congress
meant to protect not only employees who have disabilities but also those who are falsely
perceived to have or have had disabilities. The “existing definition includes only an individual
who has a physical or mental disability which for that individual constitutes or results in a
substantial handicap to employment and only if that individual can reasonably be expected to
benefit in terms of employability from vocational rehabilitation services under the Act. This
definition makes little sense when applied to either the very broad scope of the Office for
Handicapped Individuals or the Architectural and Transportation Barriers Compliance Board,
or to the section 501, 503 and 504 nondiscrimination programs and provisions.” S. Rep. No.
1297 at 8111 - Misc. Amendments. But again, Congress left the waiver provisions intact.

“Where *an agency’ s statutory construction has been “fully brought to the attention of
the public and the Congress,” and the latter has not sought to alter that interpretation although
it has amended the statute in other respeds, then presumably the legislative intent has been
correctly discerned.”” North Haven Bd. of Ed. v. Bell, 456 U.S. 512, 535, 102 S.Ct. 1912, 1925
(1982) (citation omitted); accord Grove City Collegev. Bell, 465 U.S. 555, 567-568, 104 S.Ct.
1211, 1218-1219 (1984). Thus WMATA repudiated an agency construction that Congress had
ratified.

6. The court should not have relied on a Supreme Court analysis that
Congress had rejected

Thedistrict court’ sreliance in WMATA on the analytical approach used by the Supreme
Court in Grove City College, a Title I X sex discrimination case, was inapposite. Grove City
concerned Basic Educational Opportunity Grants (BEOGSs) made by the Department of
Education to studentsfor use at participaing schools. Title X prohibitedsex discriminationin
“any education program or activity recaving Federal financial assistance” 20 U.S.C. §1681(a)
(1984). The Court ruled that the entire college was not subject to Title I X merdy because some
students paid for their tuition with federal grant money. “BEOGs clearly augment the resources
that the Collegeitself devotesto financial aid. [H]owever, thefact that federal funds eventually
reach the College’'s general operating budget cannot subject Grove City to institution wide
coverage. * * * [Itisonly] the ‘program or activity’ -- the financial aid program -- that
receives federal assistance and that may be regulated under Title 1X.” Grove City, 465 U.S. at
571-572, 104 S.Ct. at 1220-1221. In other words, the Court recognized that the federal grants
would have “ripple effects’ throughout the college, but concluded the*“ programs or activities’
languagein the statute made thoseripple effectslegally irrelevant. Thedistrict courtinWMATA
reasoned that just as theterms “program or activity” ruled out institution-wide coverage under
Titlel X, sotootheterms*“working onthe contract” ruled out all-employee coverage under 8503.
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The difficulty with this approach, however, was that Congress had already overruled
Grove City by the time WMATA was decided, flatly rejecting the notion that the real-life ripple
effects of federal assistance could be deemed legally irrelevant under Title 1X’s anti-
discriminationprovision, or for that matter, under Section 504 of the Rehabilitation Act, theAge
Discrimination Act, and TitleVI. *“Contrary to the view of the Supreme Court that the language
common to these statutes (i.e., ‘ program or activity’) should be given a limited interpretation,
Congressintended institution wide coverage and the executive branch has historically insisted
upon thisview. It wasunderstood at the outset that the task of eliminating discrimination from
institutions which receive federal financial assistance could only be accomplished if the civil
rights statutes were given the broadest interpretaion.” S. Rep. No. 64, 100th Cong., 1st Sess.
1987 at 8V. Need For Legislation (the “Civil Rights Restoration Act of 1987”). “The
inescapable conclusonisthat Congressintended thattitle[sic] VI aswell asitsprogeny -- Title
IX, Section 504, and the ADA -- be given the broadest interpretation. All four statutes were
passed to assist in the struggle to eliminate discrimination from our society by ending federal
subsidies of such discrimination.” Id. at 8Conclusion. Under the circumstances, it was
Congress’ view of a comparable issue under comparable statutes that should have guided the
court, not the Supreme Court’ s view.

In short, when we view the contract clause in light of 8503 initsentirety and in relation
to 88504 and 501, in light of the Act’ soverall scheme and purpose, and inlight of thelegislative
history, we are abletoseethat thecontract clause servesasatemporal limit on coverage and that
Congressintended to protect all employees of federal contractorsfrom disability discrimination
during the life of the contract.

7. TheDistrict Court did not attempt to resolve the new interpretive question
it had raised -- If everyone is not covered, who is? -- because that is a
question the agency must answer in the first instance.

Asreported in 81 C, supra, OFCCP understood the WMATA ruling to require the agency
to prove an employee’ s connection to the federal contract based on his or her job category, or
position. The Assistant Secretary and successor Board understood WMATA to require OFCCP
to prove the employee’s personal involvement in accomplishment of the federal contract. In
point of fact, the district court required neither. “Congress said, employing personsto carry out
such contract, and whileit might be more than thedrivers of the individual shuttle busses -- and
| won't try to define what the lines are more than the drivers of those individual shuttle busses
on those shuttle bus contracts -- it clearly is not all the people that work for the bus fleet of
Metro, much less all of the employees of Metro.” 1991 WL 185167 *1. That the court did not
purport to define the class of covered workers is underscored by the complete absence in the
decision of the type of analysisthat would benecessary to reinterpret 8503 based on the premise
that not all employ ees with disabilities are covered. For example, the court does not mention
any principle by which an employee’ sconnection to the contract might bedetermined. Nor are
practical difficultiessuch asclassifying workerswho movein and out of coveragewith changing
tasks or assignments addressed.
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The district court’s decisionto refrain from defining a subclass of covered workers and
to leavethat task to OFCCP was entirely correct. See, FCC v. Pottsville Broadcasting Co., 309
U.S. 134, 60 S.Ct. 437 (1940) (once the reviewing court has corrected the agency’ slegal error,
the court’ stask isat an end, and the agency must be | eft to take corrective action consistent with
thejudicial ruling and the full panoply of the agency’ s powers, including the power of statutory
inter pretation) (emphasis added).

C. Courts must defer to an agency’ sreasonabl e constructi on of ambiguoustextinthe
statute it is authorized to administer

Chevron, U.SA,, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104
S.Ct. 2778 (1984), isthe leading case on the role of the courts when faced with a dispute about
the meaning of a statute between the agency charged with responsibility for administering the
statute and a private party. Inthat decision, the Supreme Court described the court’s review as
asequential process. First, the court must determine “whether Congress has directly spoken to
the precise question at issue. If theintent of Congressis clear, that isthe end of the matter; for
the court, as well as the agency, must give effect to the unambiguously expressed intent of
Congress.” Chevron, 467 U.S. at 842-843, 104 S.Ct. at 2781.

Thisinquiry always begins with the statutory text, and the question, “ does the provision
at issue have aplain meaning,” “isitsmeaning clear onitsface” with regard to thefacts at issue.
(Keeping in mind, of course, that “plain meaning, like beauty, is sometimes in the eye of the
beholder.” Florida Power & Light Co. v. Lorion, 470 U.S. 729, 737, 105 S.Ct. 1598, 1603
(1985).) If the text is not clear on its face, the court expands the range of information it
considersto includerelated provisionsin the statute, the statute’ soverall structure and purpose,
itslegislative history and anything el se that throwslight on Congress’ intention. Seediscussion
at Part 11B, supra.

In making this analysis, the court considers the agency’ s interpretiveviews in the same
way it considers any party’ sargument on any dispositiveissue --for its persuasiveness. But the
court actsde novo; it givesthe agency’ sview no deference. Afte all, determining what statutes
mean is one of the core tasks of the federal judiciary, and the federal judiciary has more
expertiseand experience in construing statutes than any agency construing only the legislation
it administers. Dole v. United Steelworkers of America, 494 U.S. 26, 110 S.Ct. 929 (1990);
BATF v. FLRA, 464 U.S. 89, 98 n. 8, 104 S.Ct. 439, 445 n. 8 (1983) (deciding what a statute
means is “the quintessential judicial function™). If the court finds the agency view to be
illogical, incomplete, or contrary to theact’ s overarching structure and purpose, the court must
rejectit. See, e.g., Inre 29 Cartons of an Article of Food, 987 F.2d 33 (1st Cir. 1993) (FDA’s
construction of statutory term “food additive” rgected because it would “subvert the
congressional purpose” by impermissibly “tilt[ing] a delicately balanced statutory scheme” for
assigning burden of proof between food processorsand the FDA). Thisstage of analysisisoften
referred to as “Chevron | “ analysis.
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If the Chevron | process yields no answer to the question “What did Congress mean?’
either because the availableinformation isinsufficient to resolve atextual ambiguity or because
Congress has given the agency authority to fill a gap, the court stops acting de novo. Now the
court turns its attention to the agency’s interpretive view to determine whether that view
reasonably effectuates what is known about congressional intent. The court judges the
reasonableness of the agency’s view according to many factors, including the view’s
compatibility with other aspects of the statutory scheme, structure and goals, the quality of the
agency’ sreasoning, whether the agency is being consistent and if not, its reasons for making a
change. Mortonv. Ruiz, 415 U.S. 199, 237, 94 S.Ct. 1055, 1075 (1974). All thewhilethe court
drawson the same information it drew onin Chevron | -- the statutory text, structure, goals and
purposes, legislative history, the agency’s prior practice, and so on. See discussion at 8l1B,
supra. This stage of review isusually referred toas“ Chevron 11" analysis.

If the court concludes that the agency’s resolution of the ambiguity, or its gap-filling
reasoning is reasonably consonant with what is known of the legislative purpose and goals, it
must affirm the agency? If the court determines that the agency’s interpretive or interstitial
reasoning is not reasonably consonant with the legislative purpose and goals, the court mug
remand the case for further agency action, or invalidate the agency action. The court cannot
“fix” the problem for the agency by providing what it considers areasonable accommaodation.
“If the record before the agency does not support the agency action, if the agency has not
considered all relevant factors, or if the reviewing court simply cannot eval uate the challenged
agency action on the basis of the record before it, the proper course, except in rare
circumstances, is to remand to the agency for additiond investigation or example.” Florida
Power & Light, 470 U.S. at 744, 105 S.Ct. at 1607; Pension Benefits Guaranty Corp. v. LTV
Corp., 496 U.S. 633, 654, 110 S.Ct. 2668, 2680 (1990) (Itis“clear thatremanding to the agency
isin fact the preferred course. See Florida Power & Light v. Lorion. . .”).

In confining our review to a judgment upon the validity of the grounds
upon which the [SEC] itself based its action, we do not disturb the settled rule
that, in reviewing thedecision of alower court, it must be affirmed if the result
Is correct “although the lower courtrelied upon awrong ground or gave awrong
reason.” * * * Thereason for thisruleisobvious. It would be wasteful to send
a case back to alower court to reinstate a decisionwhich it had already made but
which the appellate court concluded should properly be based on another ground
within the power of the appellate court to formulate. But it is also familiar
appellate procedure that where the correctness of the lower court’s decision
dependsupon adetermination of fact which only ajury could make but which has
not been made, the appellate court cannot take the place of the jury. Like

g “The court need not conclude that the agency construction wastheonly oneit permissibly could
have adopted to uphold the construction, or even the reading the court would have reached if the
guestioninitially had arisenin ajudicial proceeding.” Chevron, 467 U.S. at 843 n. 11, 104 S.Ct. at 2782
n. 11.
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considerations govern review of administrative orders. If an order isvalid only
asadetermination of policy or judgment which the agency aloneisauthorizedto
make and which it has not made, a judicial judgment cannot be made to do
service for an administrative judgment. For purposes of affirming no less than
reversing its orders, an appellate court cannot intrude upon the domain which
Congress has exclusively entrusted to an administrative agency.

SEC v. Chenery Corp., 318 U.S. 80, 88, 63 S.Ct. 454, 459 (1943); Motor Vehicle Mfrs. Ass'n
v. State FarmMut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 2867 (1983) (“ Thereviewing
court should not attempt itself to makeup for. . . deficiencies[in the agency’ s reasoning]; ‘We
may not supply a reasoned basis for the agency’s action that the agency itself has not given.’

SEC v. Chenery, 332 U.S. 194, 196, 67 S.Ct. 1575, 1577. .."”). Cf., Doe v. Reivitz, 830 F.2d
1441 (7th Cir. 1987), amended, 842 F.2d 194 (7th Cir. 1988) (after concluding that Congressdid

not speak to the question whether otherwise qualified dtizen and alien children could be denied
Aid to Families with Dependent Children because their parents are illegal aliens, the court
invalidated HHS policy denying AFDC aid to children based on their parents’ alienage because
the view was not reasonably consonant with the AFDC statutory purpose and structure).

There are several reasons why courts do not attempt to correct deficiencies in agency
interpretiveviews. First, even though located in the Executive Branch, an agency possesses a
modicum of legislative power that comes to it as part of the delegation of authority from
Congressto implement the legislative program. The Judicial Branch, on the other hand, has no
delegated |l egislative authority. “We accord deference to agenciesunder Chevron, not because
of apresumption that they drafted the provisionsin question, or were present at the hearings, or
spoke to the prind pal sponsors; but rather because of a presumption that Congress, when it left
ambiguity in a statute meant for implementation by an agency, understood that the ambiguity
would be resolved, first and foremost, by the agency, and desired the agency (rather than the
courts) to possess whatever degree of discretionthe ambiguity allows.” Smiley v. Citibank, 517
U.S. 735, 740-741, 116 S.Ct. 1730, 1733 (1996); Chevron, 467 U.S. at 843, 104 S.Ct. at 2782
(*“the power of an administrative agency to administer a congressionally created . .. program
necessarily requires the formulation of policy and the making of rules to fill any gap left,
implicitly or explicitly, by Congress.” Morton v. Ruiz, 415 U.S. 199, 231 (1974)").

Moreover, theadministering agency possesses* readily identifiablestructural advantages’
over courts in rendering authoritative interpretations of the statute it administers. Martin v.
OSHRC, 499 U.S. 144, 152, 111 S.Ct. 1171, 1176 (1991) (CF&]l). In holding that the
Occupational Safety and Health Review Commission must defer to the Occupational Safety and
Health Administration’s (*OSHA’S") reasonable interpretation of its own regulation, the Court
noted that “by virtue of [OSHA'’ g] statutory role as enforcer, [OSHA] comes into contact with
a much greater number of regulatory problems than the Commission, which encounters only
those regulatory episodes resulting in contested cases.” Id. Indeed, it is often the case that
Congressassigns responsibility for implementing a particular legislative program to an agency
because of its pre-existing expertise inthe area. Cf. Mourning v. Family Pubs. Serv., Inc., 411
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U.S. 356, 365, 93 S.Ct. 1652, 1658 (1973). This logic holds whether the adjudicator is an
Article Il court or an Article Il administrative adjudicator.

Thepractical obgaclesto judge-made solutionsfor problemsof statutory implementation
are overwhelming. With respect to the 8503 program, for instance, both the original waiver
regul ationsand the position-based coverageregulationsissued in 1996 demonstratetheimmense
real-life knowledge OFCCP brought to bear in translating the 8503 ideal s of affirmativeaction
and nondiscriminationinto adurableand f air enforcement program. Ontheoutside, the program
had to deal realistically with the esoterica of federal contracting and be flexible enough to
accommodate change in business practices and federal contract needs. On the inside, the
program had to be staffed, managed, and budgeted in light of all theagency’ s responsibilities,
including responsibilities under other statutes, and be flexible enough to accommodate change
in administration policies. It is understatement to say that courts have nowhere near the
experience and expertise needed to develop viable solutions to specific interpretive and
interstitial problems.

Judges are not experts in the field, and are not part of either politicad
branch of the Government. Courts must, in some cases, reconcile competing
political interests, but not on the basis of thejudges’ personal policy preferences.
In contrast, an agency to which Congress has delegated policy-making
responsibilities may, within the limits of that delegation, properly rely upon the
Incumbent administration’s viewsof wise policy to informits judgments. While
agencies are not directly accountable to the people, the Chief Executiveis, and
itisentirely appropriatefor this political branch of the Government to make such
policy choices -- resolving the competing interests which Congress itself either
inadvertently did not resolve, or intentionally left to be resolved by the agency
charged with the administration of the statute in light of everyday realities.

Chevron, 467 U.S. at 837, 104 S.Ct. at 2793. “Indeed, the judgments about the way the real
world works that have gone into [the agency policy under review] are precisely the kind that
agencies are better equipped to make than are courts. This practical agency expertise is one of
the principal justifications behind Chevron deference.” LTV Corp., 496 U.S. at 651-652, 110
S.Ct. at 2679 (internal footnote omitted) 2%

0 This is undoubtedly why, in a rare instance of a court purporting to resolve a statutory

“ambiguity” without deference to the agency, the court ultimately reached its “independent” decison
by relying ontheagency’ sview. O’ Connell v. Shalala, 79 F.3d 170, 179(1st Cir. 1996). After asserting
that the question to be decided required resolution of ambiguous statutory text and that the agency had
failed to supply an authoritative interpretation, the court declared it would decide “without the
[agency’ s] finger on the scale.” But in actuality, the court ended up affirming the agency position on
the ground that “ Congress more likely intended the statute to be read as the Secretary urges.” Id. A
classic Chevron ruling.
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D. Chevron analysisis an appropriate tool for the Board to employ when presented
with OFCCP’ s view of the meaning of §503

We think these principles are equdly applicable to agency adjudications when the
department head has allocated agency functions in a manner similar to the allocations of
functions among Article Il courts, the Legislative Branch, and the Executive Branch. All
authority and responsibility for implementing 8503 was del egated by statute and by Presidential
Order to the Secretary of Labor. 29 U.S.C. §793 (1988); Executive Order No. 11,758, 39 Fed.
Reg. 2075 (1974). The Secretary of Labor in turn delegated the enforcement and rulemaking
responsibilitiesto the Assistant Secretary for Employment Standards (who in turn delegated to
OFCCP). Sec'y Order No. 75-2. Thus, OFCCP became the “administering agency” within the
Department of Labor. Consistent with the delegation order, the implementing regulations
provided that the head of OFCCP, acting asthe Secretary’ s delegate, had theauthority to supply
necessary interpretive rulings. See 41 C.F.R. 860-741.54 (1984) (“[r]ulings under or
interpretations of the Act and the regulations contained in this Part 741 shall be made by the
Secretary or his or her designee”); 57 Fed. Reg. at 48,105 (proposing to amend the regulation
to change “ Secretary or his or her designee” to the “Director of OFCCP’ “in order to reflect
current OFCCPpractice’),codifiedat 41 C.F.R. 860-741.83 (1999) (specifically naming OFCCP
astheagency responsiblefor interpretative guidance under 8503). Astheadministering agency,
OFCCP fulfills its interpretive function by, when necessary, probing the implications of the
statutory or regulatory text, thel egislative goal sand purposes, significant legisl ative history, and
its own experience and expertise in administering 8503 and other employee protection laws.

With respect to adjudicatory functions under 8503, the Secretary delegated authority to
conduct trial-type hearings to the Department’ s Office of Administrative Law Judges (OALJ).
Cf. 43 Fed. Reg. 49,240, 49,262 (1978), codified at 41 C.F.R. 860-30.14 (1992). The Secretary
of Labor at times reserved to him or herself authority to review appeal s from the recommended
decisions of the OALJ and to issue the Department’ s final order. At other times the Secretary
delegated that authority to subordinates in the Department. Most recently, the Secretary
delegated to this Board authority to review appeals from OALJrecommended decisions and to
issuefinal ordersinenforcement casesunder 8503. The Administrative Review Board shall “act
for the Secretary of Labor inissuing final agency decisions on questions of law and fact arising
in review or on appeal of . .. Section 503 of the Rehabilitation Act of 1973 as amended. . . .”
Sec’y Order No. 2-96; 61 Fed. Reg. 19,978 (1996). Thus, ARB providesthe adjudicativeservice
for OFCCP within the Department of Labor that reviewing courts and independent
administrativeadjudicative agencieslike the OSH Commission provide administering agencies
inalarger arena.

When Congress has designated one agency to perform the rulemaking/enforcement
functionand aseparate agency to performthe adjudicativefunction, the rulemaking/enforcement
-- “administering” -- agency, not the adjudicating agency, isgenerally responsible for providing
necessary interpretations of the statute and implementing regulations. In CF&I, for example,
the Court held that OSHA’ s reasonabl e interpretations of the regulations it promulgated and
enforced were binding on the Occupational Safety and Health Review Commission, which was
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responsible solely for administrativeadjudication. The Court characterized OSHA’s* power to
render authoritative interpretations” as a* necessary adjunct of its powersto promulgate and to
enforce national health and safety standards.” The OSHRC, by contrast, served as a “neutral
arbiter” without policymaking powers. CF&I, 499 U.S. at 152-153 See also Pauley v.
Bethenergy Mines, Inc., 501 U.S. 680, 697, 111 S.Ct. 2524, 2533 (1991) (citing CF&1 for the
proposition that Secretary of Labor was entitled to deference with regard to her interpretations
of the Black Lung Benefits Act for usein identifying and classifying medical eligibility criteria;
thereby showing that the logic of CF& | appliesto agency interpretations of its enabling statute
as well as to agency interpretations of its own regulations).

The Supreme Court reached the same result under another statute administered by the
Department of Labor, the Longshore and Harbor Workers” Compensation Act as amended, 33
U.S.C. 88901 et seq. (1986) (LHWCA). The LHWCA assigns responsibility for initial
adjudicationof disputedclaimsto Administrative Law Judges, 33U.S.C. 8919(d), appealstothe
Benefits Review Board (BRB), id. at 8921(b), and rulemaking and enforcement to the Secretary
of Labor, id. at 8939(a). The Secretary in turn ddegated her responsibilities to the Office of
Workers’ Compensation Prograns(OWCP). InDirector, OWCP v. Newport News Shipbuilding
and Dry Dock Co., 514 U.S. 122, 134, 115 S.Ct. 1278, 1287 (1995), the Court held that OWCP
“retains the rulemaking power . . . which means that if [its] problem with [a] decision of the
BRB isthat it has established an erroneous rule of law . . . [OWCP] has full power to alter that
rule.” Cf. Potomac Elec. Power Co. v. Director, OWCP, 499 U.S. 268, 278 n.18, 101 S.Ct. 509,
514 (1988) (“ PEPCQO”) (“It should also be noted that the Benefits Review Board is not a
policymaking agency; its interpretation of the LHWCA thus is not entitled to any special
deference from the courts’). See also Energy West Mining Co. v. Federal Mine Safety and
Health Review Commission, 40 F.3d 457, 462 (D.C. Cir. 1994) (under Mine Act, which
delegatesrulemaking and enforcement to the Secretary of L abor and adjudication to the Federal
Mine Safety and Health Review Commission, the Secretary’s interpretation of Mine Act
regulations is “‘emphatically due’ deference even when it conflicts with [the FMSHRC]
interpretation”). Accord Secretary of Labor v. Mutual Mining, Inc., 80 F.3d 110, 114-15 (4th
Cir. 1996).

Thus, principles of Chevron deference appropriately could have been argued by OFCCP
when the agency appeared before the Assistant Secretary in 1994 and before thisBoard in 1996.
Under this view, OFCCP’s “position-based” approach to 8503 coverage should have received
deference from Labor Department adjudicators, but only if OFCCP had provided a cogent and
independent explanation for its position based on such factors as statutory language and goals,
legiglativehistory, etc., and not merely an unexamined interpretation of adistrict court decision.
Our overview of the statutory and regulatory interpretive process, supra, is provided to resolve
any confusion that may have existed among the partiesto this case, and to bring greater clarity
in any future litigation to the respective roles of Labor Department enforcement agencies and
agency adjudicators.

1.  DECISION ON THE MERITS
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OFCCP charged Keebler with violating 41 C.F.R. 860-741.6(a) (1992) by failing to take
affirmative action on DeAngelis’ behalf, §60.741.6© (1992) by adhering to physical job
gualificationrequirements which screened out DeAngelisasaqualified handicapped individual
but were not job related or consistent with business necessity or the saf e performance of the job,
and 860-741.6(d) (1992) by failing to make reasonable accommodationto DeAngelis’ physical
limitations.

Keebler claimed that it terminated DeAngelis because her seizures created areasonable
probability that she would substantially harm herself and no reasonable accommodation was
available. Keebler also asserted below that it would have fired her anyway when it discovered
that DeAngelis did not report her epilepsy on her initial medical information form.

A. Burden of Proof and Standard of Review

Departmental regul ationsapplicableto thiscaseprovidethat “[u] nlessotherwiserequired
by statute or regulations, hearings shall be conducted in conformance with the Administrative
Procedure Act. 5U.S.C. 554; 29 C.F.R. 818.26 (1999). Under the APA, the standard of proof
in administrative adjudications “is the traditional preponderance-of-the-evidence standard.”
Seadmanv. SEC, 450 U.S. 91, 102 (1981) (construing theprovision at 5 U.S.C. 8556(d) (1996)
that provides, [ e] xcept as otherwise provided by statute, the proponent of arule or order hasthe
burden of proof”); Director, OWCP v. Greenwich Callieries, 512 U.S. 267, 114 S.Ct. 2251
(1994) (reaffirming Steadman and repudiating statement in NLRB v. Transportation
Management Corp., 462 U.S. 393, 103 S.Ct. 2469 (1983), that the proponent of the agency order
has the burden of production and the respondent has the burden of persuasion). Our review is
de novo. 5U.S.C. 8557(b) (1996).

B. Findings of Fact

DeAngelis applied for a position as a production assistant in Keebler’s Raleigh, North
Carolina plant in November 1984. The application process required her to complete an
employment application form and a medical questionnaire and to undergo a physical
examination. Under the heading“Medical History,” theapplication form asked, “ Arethere any
physical limitations or health factorsthat may affect your performanceinthejob for which you
are applying?’ DeAngdis checked “no.” On the medical questionnaire, DeAngelis wrote
“none” on the line for “serious injuries or illnesses.” During her pre-employment physical
examination by the company physician, DeAngelis made no mention of having epilepsy or
seizures. Resp. Exh. 6, 14, Tr. 234.

At the hearing, DeAngelis testified repeatedly that she did not tell Keebler or the
examining physician about her epilepsy or seizures because she considered that irrelevant to her
ability towork. “I didn’tfeel it relevant & thetimeand they didn’t ask.” Tr. 22. “I do not have
any physical limitations or health factors; and as far as the epilepsy, | wasn’'t planning on
contracting mononucleosis. Therefore, it didn't pertain to me.” Tr. 30. (The reference to
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mononucleosis reflects the fact that DeAngelis had mononucleosis while working at Keebler,
which caused her to have more seizures than if she had not beenill.)

DeAngelis’ job, production attendant,involved the packaging of snack foods. Packaging
was accomplished in five steps at five work stations: inspection, box making, divider insertion,
packing, and loading. At the inspection station, attendants inspected the loose snack pieces as
they passed on aconveyor belt, picking out malformed, burned or broken piecesand any foreign
material. At the box erector station, attendants fed large flat cardboard pieces into a machine
that folded and glued the cardboard into boxes and replenished the glue pot as needed. At the
insertion station, attendants inserted dividersinto the boxes. At the packing station, attendants
checked bags of snacks for leaks or other problems as they arrived by conveyor from the
bagging machine and placed them into shipping cartons. At the take-off/stretch-wrap station,
attendants loaded filled cartons onto large pallets, then pulled plastic wrap around each filled
pallet and kept a production count. Resp. Exh. 3, 20, Tr. 306.

Production attendants were al so responsi bl e for unjamming equipment, keeping thearea
clear throughout the shift, and cleaning seasoning from three scal es situated abovethe conveyor
belts and work stations. The scales had to be cleaned two to five times per shift as different
loose snack products arrived for packaging. Production attendants gained access to the scales
and other overhead equipment by climbing stairs or aladder to catwalks about ten feet above
floor level and parall el to the production lines below. The catwalks had guardrails on the side
facing away from the scales, but not onthe sidefacing the scales. Thismeant that the attendants
had to lean over open space between the caiwalk and the scal es to reach the scales for cleaning.
A video tape of the packing operations shows that the open space between the scales and the
catwalks varied in size, some spaces appearing large enough for aworker to fall through to the
floor below, and smaller open spacesposing therisk that aworker accidentally stepping into the
opening would pitch forward or sidewaysinto the equipment below. Similarly, an attendant
walking along the catwalk could accidentally slip or overstep into spaces between the catwalk
edge and the equipment. Resp. Exh. 22, Tr. 292, 296-97.

Keebler required production attendants to rotate through the five work stations at | east
once or twice per shift in order to protect them from repetitive motion injury and to help keep
them alert. Tr. 223, 241.

Production attendants were exposed to hazards in performing their work. The moving
conveyor systems could pull fingers, hands or even hair into in-going nip points. The glue at
the box erecting station was 325 to 350 degrees Fahrenhet, and over-sprays of hot glue had
caused severe burns. Thefloorswere sometimes slick from glue, dropped seasoning and snack
pieces. The rotating table and mechanical arms at the boxing station were also dangerous.
Heavy tow motor traffic was aconstant hazard. Thetow truck drivers’ forward view was often
obscured by thetall loadsin front of them, and the trucks entered the packaging area through a
curtain that prevented both the driver and production attendants from seeing each other before
thetruck entered thearea. The high noiselevel madeit difficult for workersto hear each other
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or distinguish warning shouts or horns from general background noise. Resp. Exh. 22, Tr. 228,
241, 286, 288, 307-310, 312, 330.

Occupational injury and illnessrecordsfor theyears 1983 through 1986, which Keebler
kept in compliance with OSHA regulations, show that the production attendants in Raleigh
experienced 27 recordable injuries. These included broken and lacerated fingers, strained
muscles, bruises, a broken wrist and an abraded eye Resp. Exh. 9.

DeAngeliswasfirst diagnosed with epilepsy at agetwo. For most of her life, including
the time she worked at Keebler, DeA ngelis took 250 mg. of an epilepsy medication called
Mysoline four timesaday. The Mysoline did not, however, prevent her seizures. DeAngelis
testified at the hearing that during her five months as a Keebler employee, she had “possibly”
30 seizures. Shetestified tha she had numerous seizures at subsequent short-term jobs: two to
three a day at Hardees; one seizure at Eckerds; ten seizures at Burger King; a*“couple” while
working at Tons of Toys. Resp. Exh. 3, Tr. 71, 91-95.

DeAngelis testified that her partial complex psychomotor seizures are marked by a
characteristic pattern of sensations and behavior. First, DeAngelistestified, she experiencesan
“aura,” which givesher afeeling like“fear . . . inthemiddle of my stomachto . . . justthewhole
areaand thetop of my armssometimes.” Tr. 21. DeAngelis described her characteristic activity
during a seizure asfreezing in place, walking, bumping into things, walking into things she did
not intend to walk into, talking, or engaging in a “picking” motion. DeAngelis believes that
every seizureis preceded by an aura, but notall auras arefollowed by aseizure. The frequency
of her seizures is affected by her general health. The number of seizures she experiences
increases when she has a cold or is otherwise unwell and when sheis pregnant. Tr. 18-20, 60-
61, 65.

Co-workers described five incidents they witnessed in which DeAngelis appeared
unaware of her surroundings and engaged in characteristic psychomotor seizure behaviors. On
March 12, Chad Moore, DeAngelis supervisor, found her standing near the packing station
while bags of product fell steadily to the floor. Moore approached her and asked her what was
wrong. She seemed unable to communicate and looked “extremely pale sweating quite abit,
and areally blank expression.” It was closeto two minutes before hecould see some movement
and expression in her face, “but it wasprobably three or four minutes before she actually could
talk to me.” Tr. 278. Then her speech was extremely vague; she could not answer questions
except to shake her head and start to speak. W hen she was able to speak, DeAngelis told Moore
she needed to sit down for a minute and that she had a “cold or something like that.” Tr. 279.

Moore wasworried and concerned “for her safety aswell astheinterruption in the flow
of the product; and what we had to do was shut down a machine. Mgjorly [sic] for her safety;
concern that she could have been caught in theconveyorsthat were running at the time and that
kind of stuff.” Tr.279. Moorereported the incident to Alton Holland, the production manager,
becausehe* had never experienced anyone having thiskind of aproblem onthefloor.” Tr. 280.
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About amonth later, Mooretestified, he observed DeAngelis at the box maker “in about
thesamecondition. She had stopped runningthe machine, was not putting dividersinthe boxes,
and she had backed away from one part of themachine. . .. [A]lnd when | approached her, with
the same blank expression, some sw eating again, and she was unable to communicate with me
when | asked her again what the problem was.” Tr. 281. Thistime DeAngelis appeared to be
off balance and swaying. Again, it was threeto four minutes before she began to respond to
Moore, andthenonly slowly at first. Moore' sconcernfor DeAngelis' safety only increased, and
he reported this incident to Holland aswell. Tr. 281-283.

In late February or early March, Holland found DeAngelis frozen at the conveyor belt
with fifty or sixty bags of snacks on the floor around her and more coming down. Bags came
off the conveyor at that point at arate of 30 to 35 bags a minute. When Holland could get no
responsefrom her, heturned off the machine, came back to her, and was still unableto elicit any
response. About 45 seconds to a minute later, DeAngelis began to respond but did not
acknowledge that Holland was talking to her. She simply began packing again, and Holland
cleaned up the spilled bags himself. Tr. 312-314.

On another occasion, Holland noticed her ina*“ stuped [sic] state atthe box glue machine”
with her hand stretched down to about two inches from the open glue pot. Tr. 314. She had
evidently begun to replenish the glue in the glue melting pot with chips of hard glue. At some
point, however, she appeared to be frozen in place and spilled glue chips were scattered on the
floor around her. Holland took her by the arm and led her back to his office, where she sat
without responding to him for four to five minutes. Then she told him she had mononucleosis
and was not feeling well. Tr. 315. Holland said yes, she should go home, but she should also
see the company doctor. Holland testified that he made an appointment for DeAngeliswith the
company doctor for the next day, “[b]ecause | felt there was something wrong and | did not
know what was wrong. And | don’t want anybody hurt.” Tr. 316.

Holland al so testified that he had“three or four different reports[from other employees]
that Monicawas having problems.” Tr. 316. One of these employeeswas Moore. Another was
aman on temporary assignment in the area, who told Holland he thought that DeAngelislooked
sick and asif she did not know what she was doing or where shewas. A third wasfrom Lanny
Williams, a fork lift driver. According to Holland, Williams reported that he had almost run
over DeAngelisonenight. Williams said he blew hishorn and assumed DeAngelis would move
out of the way, but she did not move and remained standing directly in the path of the fork lift
when it came through a curtain. Tr. 315-318.

Holland reported the fork lift incident to the plant manager, Ratliff, because Holland
“didn’t want anything to happen to someone in that plant and him nat be aware of it. It wasa
potential.” Tr. 318-319. In fact, it was Ratliff who gave Holland permission to make an
appointment for DeAngelis with the company doctor. Tr. 318.
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Holland sgreatest fear was that DeAngelis*®could get an arm cut off or burnt. The seals
on the jaws of themachinewill just burn you terrible. The glue pot, whenyou pull hot glue off
somebody, you take alot of their skin off with them.” Tr. 319.

When Ratliff wasreplaced by anew plant manager, Doan Edmundson, Holland reported
the incidents to Edmundson. “I told Doan that we had alady, a production attendant, that had
what | termed as some sort of seizures because of the way shewas acting. And that Ratliff and
| had talked about and we had sent her to the doctor and that the doctor had initially sad shewas
okay to work. And then later on, when we observed more seizures, more of the same kinds of
things, she was not able to work.” Tr. 320. Holland recommended that DeAngelis be
transferred from his shift “because it was an unsafe situation.” 1d.

Holland also testified that he became aware of DeAngelis early in her employment
because he frequently found her runninginsidethe plant. Running was not allowed because the
floorswere slick at timesand unsafe. “Y es, what caused me to start observing her, to be quite
honest, was her constantly running in the plant. And thisis something | talked to her about
often.” Tr. 311. The first time Holland stopped her, she told him she was not running. And
when he ask ed her where she was working, she sai d she did not know. Id.

Atthe hearing, DeAngelisdenied that she had a seizure at the glue pot. She denied being
endangered by a moving tow motor whilein aseizure state. She insisted that her aurasalways
gave her adequatetimeto moveinto safety beforethe onset of aseizure. DeAngelistestified that
she had about 30 seizures during her employment at Keebler, five of which occurred while
working. Tr. 73, 74, 99-100.

Two medical expertstestified atthehearing. Dr. Wannamaker, aneurol ogist specializing
inepilepsy, testified for OFCCP. Ondirect, Dr. Wannamaker testified that in hisexpert opinion
it would be safe for DeAngelis to continueto work as a production attendant. He reached this
conclusion by applying hisexpert knowledge of epilepsy towhat helearned about the production
attendant job during a tour of the factory and the information DeAngelis gave him about her
medical history and current condition. Tr. 122-129.

However, Dr. Wannamaker soon became the star witness for the defense. Under cross
examination Dr. Wannamaker stated that he has a biasin favor of employing individuals with
epilepsy and that he was “willing to accept” that DeAngelis would be facing a “reasonable
probability of significantinjury. .. [i]f shefell” and “if she got burned.” Tr. 158, 199,200. He
testified that his opinion that DeAngelis could safely return to work was based on his
understanding from his interview with DeAngelis that she had only one or two on-the-job
seizuresat Keebler, Tr. 160, that her auras lasted up to one minute, Tr. 170, and that her seizures
were not associated with movement, Tr. 174, 196. Resp. Exh. 3. Hewas not aware before he
appearedtotestify that D eAngelisfrozeinplace. Tr. 197. Hedid not previously understand that
her seizures involved rocking, staggering, swaying, the possibility of losing her balance or
bumping into things. Tr. 196. He stated that “if she had numerous seizures, then | would be
concerned that should she beworking, period.” Tr.184. Thereason hewas hot concerned about
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DeAngelis climbing the ladder to the walkway was because it had been his understanding that
shedid not have many seizures. Tr. 185. Hetestified that two to three seizures aday, even two
tothree seizuresaweek are*“ probably too many.” Tr. 186. If DeAngelisdid havethree seizures
a month and each involved freezing, Dr. Wannamaker thought, she should work only under
restrictions. Tr. 187. If DeAngelis had told him she stays frozen in place, his opinion might
have been different. Tr. 197. Dr. Wannamaker was “uncomfortable” and “concerned” about
DeAngelisworking at the glue pot area but was “willing to take therisk.” Tr. 199.

Dr. Imbus, a specialist in occupationd medicine, testified for Keebler. Dr. Imbus
testified that while he was not a specialist in the treatment of epilepsy, he “had considerable
experience with the workplace concerns of epilepsy and therefore | feel that | am quite
experiencedinthis.” Tr.349. Based on all the testimony presented & the hearing, DeAngelis’
medical history, and his evaluation of the production attendant job, Dr. Imbus testified that in
his expert medical opinion the hazards facing DeAngelis were “considerable to the extent that
it was probable that she would sustain a significant injury at that plant.” Tr. 342. He did not
consider DeAngelis’ auraslong enough to assure her ability to get to safety before the onset of
aseizure. Tr. 352. He enumerated alist of circumstances that can provoke a seizure: alcohol
intake, hyperventilation, stopping treatment, sexud or anger arousal, some drugs, emotional
stress, flickering lights, and shortage of sleep. Tr. 364. On rebuttal, Dr. Wannamaker agreed
with Dr. Imbus that each of these circumstances can provoke aseizure. Tr. 375.

DeAngelistestified that shefirst told Keebler about her epilepsy after her first seizurein
a conversation with Holland and that Holland then urged her to see the company physician. “I
had told him at that point that | had epilepsy and that’s what it was: it was an epilepsy seizure
and it didn’t pose any problem, you know, asfar asitwould not be hazardous as far as working
there. Then he said, ‘well, all the same, you need to see a physician.”” Tr. 26. Asaresult,
DeAngeliswent to Dr. Beason on March 14, 1985. Tr. 26. Dr. Beason cleared her to return to
work with the following note: “I have examined Ms. DeAngelis today. She has a history of
psychomotor epilepsy which should not endanger her or her co-workers. Feel freeto call with
guestions.” Plaintiff Exh. 8.

DeAngelis continued to work, but her seizure activity increased and she was afraid that
taking sick leave would cause her to lose her job since she was still in her probationary period.
Tr. 25. However, when shelearned that another employeeat Keebler had epilepsy with seizures
more severethan her own, shefeltfreetobe more forthcoming. “My seizure activity continued.
However, prior to this | had found out that there dready was somebody there working with --
who had grand mal epilepsy. . .. [A]lny way, shewas there and | figured there’sno problem.
So what happened then was | was continuing to work, hoping my cold would go away. . . .
Then, when | finally got to the point -- it came to ahead where | was feeling weaker and weaker,
and | realized that this thing was getting out of hand. So at that point | felt that | had to see a
doctor. | was going to seethe company doctor becausel didn’t have one of my own.” Tr. 26-
27. Consequently, DeAngelis went to company physician Dr. Forsyth on April 16. Plaintiff
Exh. 9, Tr. 27.
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AsDr. Forsyth understood the information DeAngelis gave him, she had two to threeto
six on-the-job seizures at Keebler. Dr. Forsyth did not forbid her to return to work because, he
testified, he “was not aware of the severity of her symptoms.” Tr. 267. Dr. Forsyth wrote a
return-to-work note stating that, “Monica DeAngelisisill and under my care. She should be
able to return to work on Monday, April 22, 1985.” Plaintiff Exh. 9. Dr. Forsyth also
concluded, however, that DeAngelis needed to see a neurol ogist and made an appointment for
her. Tr. 103, 233. DeAngelis did not return to work on April 22, but took sick leave instead.
Tr. 28. Dr. Forsyth waslater notified that DeAngelis did not keep the appointment with the
neurologist. Tr. 268.

Dr. Forsyth changed his opinion about DeAngelis’ condition when Doan Edmundson
called him in mid-May to discuss her possible return to work. (At some point in May,
DeAngelis sought to return from sick leave, but a company lay-off prevented that. Tr. 28.)
According to Dr. Forsyth, in this phone conversation Edmundson told Dr. Forsyth that
DeAngeliswasstill having sei zuresand described the kinds of seizuresempl oyees had observed.
Based on this information and the fact that DeAngelis did not keep the appointment with the
neurologist, Dr. Forsyth recommended that she be terminatedbecause shewas a significant risk
of seriousinjury X Tr. 268

The administrative law judge concluded that the incidents at the packing station, the box
making station, and at the glue pot occurred as described by the Keebler employees. He was
persuaded primarily by thefact that in apre-trial deposition DeAngelisadmitted to having these
seizures and offered no explanation for her contrary testimony at the hearing. We also find that
these sei zures ocaurred as described by Keebler’'s employees. However, we do not rely solely
on the unexplained discrepancy between DeAngelis deposition admissions and her hearing
denials. In our view, the nature of DeAngelis seizures makes her unsupported denials
inherently implausible. DeAngelis herself testified that she is not aware of what she is doing
during a seizure and has no memory afterward of what occurred. Under these circumstances,
categorical denial's, without any corroborating evidence or plausible explanation, areinsufficient
to rebut testimony that includes details fully in accord with DeAngelis’ own description of her
characteristic seizure behavior.

We also find that DeAngelis’ epilepsy did in fact manifest itself in running, something
that DeAngelis apparently did not realize. We find Holland’ s testimony credible on this point.
He stated that he first began to watch DeAngelis because he found her repeatedly running on the

w OFCCParguesthat Dr. Forsyth isnot crediblein hisaccount of the phone conversation because

Edmundson could not havetold him DeAngeliswasstill having seizures, since DeAngelishad not been
at work since April 22. OFCCP makes this claim in support of its theory that Edmundson unilaterally
decided to terminate DeAngelis and that Dr. Forsyth had no new information that would justify his
alleged recommendation to terminate based on safety concerns.

We regard the point as inconsequential, in light of the other new information Dr. Forsyth had,
and our independent judgment that DeAngelis often tried to downplay the seriousness of her condition.
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plant floor, even running past the glasswall of hiscubicle. But when he stopped her she denied
that she had been running. Dr. Imbus testified tha running can be a symptom of the type of
complex partial seizuresthat DeAngelishad. Withrespect to DeAngelisin particular, Dr. Imbus
was struck by her denials. “I, of course was very concerned about the fact that apparently she
had been seen running on various occasions, but denied that she ran. It makes one question
whether or not she really knew whether shewas running. This may have been a manifestation
of aseizure.” Tr.345. Dr.Imbus' testimony was unrebutted.

DeAngelis’ apparent unawareness of her running behavior, Tr. 62, also undermines the
notion that DeA ngelisrecognized the seriousness of her condition. DeAngelis was adamant that
her seizures are always preceded by an aura and always take the form of freezing in place,
engaging in picking motions, staggering, walking, or bumping into things. The difficulty with
this line of reasoning is that nothing about it precludesthe possibility that DeAngelis also has
seizure activity in the form of running that she does not remember. Indeed, the unconscious
running incidents could well be the source of her belief that she sometimes has auras without
Seizures.

Wefind that DeAngelis’ testimony overall pants the picture of a person determined to
work, even gallantly determined. The many low-paying but demanding jobs shetook beforeand
after Keebler are poignant evidence of this. Unfortunately, apreponderance of the evidence also
showsthat in her effortsto be hired and to stay employed by Keebler, DeA ngelis understated --
as much to herself as to Keebler -- the seriousness of her condition and the safety hazards it
posed. For example, DeAngelis sought to justify her failure to tell Keebler about her seizures
during the application process on the ground that she did not “plan” to contract mononucleosis,
thus implying that but for the mononucleosis, she would have had few seizures, perhaps even
none, while working there. But as DeAngelis herself conceded, even the common cold could
precipitate a significant increase in her seizure activity.

Her testimony that she could always put herself out of harm’s way during the aura
preceding aseizureor even during aseizureissimply not plausible. Itisflatly inconsistent with
the unimpeached testimony of co-workers and supervisors who encountered her in obviously
hel pless states near moving conveyor belts, in the path of a tow motor, with her hand inches
from 300-plus degree liquid glue. At the hearing, D eAngelis said the length of her aurasvaries
and over the course of her testimony gave estimates ranging from 20 seconds to two to three
minutes. Tr. 19, 98, 99. Dr. Wannamaker testified she told him the range was from 30 to 60
seconds. Dr. Wannamaker also testified that thetypical rangefor someone with her symptoms
would be 20 to 30 seconds. Tr. 127. We see this as further evidence of DeAngelis
unwillingness to acknowledge the extent of her vulnerability.

And we find it significant that DeAngelisfelt free to go to Dr. Forsyth for treatment of
acold (later diagnosed as mononucleosis) that she knew was the cause of her increased seizures
when she learned that Keebler was already employing a person with grand mal epilepsy.
DeAngelis well understood that she could not perform adequately when she was having on-the-
job seizures -- auras notwithstanding. Assoon as shefelt it was safe to tell the company about
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seizuresthat impaired her ability to work, shedid. It seemsclear to usthat DeAngelisfirst held
back the fact that she had epileptic seizures and then tried to minimize their seriousness not
because she thought this was irrelevant, but because sheknew it was.

C. Conclusions of law

OFCCF's burden under 8503 is to prove (1) that the employee has a disability or is
perceived as having a disability within the meaning of the Act, (2) that the employee suffered
an adverse employment action because of the disability, (3) that the employer was a federal
contractor at the time of the adverse employment decision (or, in this case, that the employee
worked on the federal contract), and (4) that the employee is able to perform the essential
functions of the job with or without reasonable accommodation. At this stage, only the last
element is at issue.

Theregulationsin effect when Keebler terminated DeAngelis provided in pertinent part
that a qualified handicapped individual “is a person with a physical or mental impairment that
“substantially limits one or more of such person’smajor life activities” if that individual is also
“capabl e of performing aparticular job, with reasonable accommodation to hisor her handicap.”
41 C.F.R 860-741.2 (1992). The regulations further provided that an employer charged with
having screened out a qualified handicapped individual had the burden of proving that the
screening out was justified by business necessity or safe performance of the job.

Whenever a contractor applies physical or mental job qualification
requirementsin the selection of applicants or employeesfor employment or other
change in employment status such as promotion, demotion or training, to the
extent that qualification requirements tend to screen out qualified handicapped
individuals, the requirements shall be related to the specificjob or jobsfor which
theindividual isbeing consideredand shall be consistent with business necessity
and the safe performance of thejob. The contractor shall have the burden to
demonstrate that it has complied with therequirements of this paragraph.

41 C.F.R. 860-741.6(c)(2) (1992) (emphasis added).

On its face, the last sentence of 860-741.6(c)(2) suggests that the employer has the
ultimate burden of persuasion concerning the employee’s ability to perform the job safely with
or without accommodation. However, the regulation cannot be construed to put the ultimate
burden of persuasion on the employer, because that would violate the APA and the general
principle that the party best positioned to present the requisite evidence bears the burden of
proof. See discussion concerning APA burden allocation supra.

Construed in amanner consistent with the APA, 8860-741.2 and 60-741.6(c)(2) (1992)
allocated the burdens of proof asfollows. OFCCP had the burden to produce credible evidence
that DeAngelis’ on-the-job seizures did not impair her ability to perform her work safely with
or without accommodation. 1f Keebler did not rebut OFCCP’ sshowing with credible evidence

USDOL/OALJREPORTER PaGce 30



that the production attendant position jeopardized DeAngelis safety, then OFCCP would win
(assuming business necessity was not an issue in play). If OFCCP presented enough credible
evidencethat DeAngeliswas not in danger to shift theburden to Keebler and Keebler produced
credible evidence that she was in danger, and if the conflicting evidence appeared evenly
balanced, OFCCP would lose. Thisis because the ultimate burden of persuasion never leaves
the proponent. Cf. Greenwich Collieries, 114 S.Ct. at 2256-2257; Barnett v. U.S. Air, Inc., 157
F.3d 744, 748 (9th Cir. 1998) (AD A); LaChancev. Duffy’ sDraft House, Inc., 146 F.3d 832, 836
(11th Cir. 1998) (ADA); Borkowski v. Valley Cent. School Dist., 63 F.3d 131 (2d Cir. 1995)
(8504); Monette v. Electronic D ata Systems Corp., 90 F.3d 1173, 1182-1183 (6th Cir. 1996).2¢

OFCCPlong ago separated the general questionof safety into constituent parts. Thefirst
more specific question is “whether the employee’s continued employment in the designated
position would pose a ‘ reasonabl e probability of substantial harm.”” OFCCP v. Texas Indus.,
Inc., No. 80-OFCCP-28 (Ass't Sec’'y ESA June 7, 1988), available in, www.oalj.dol.gov.; cf.
29 C.F.R. 832.14 (job qualification assessment under §504).

The*“reasonable probability of substantial harm” concept hasbeen further refined. It has
become settled that the “probability of harm” determination (we usethis shorthand phrase for
ease of discussion only) cannot be based merely on an employer’s subjective evaluation or,
except in cases of amost apparent nature, merely onmedical reports. Instead, the inquiry must
focus on whether, in light of the individual’ swork history and medical history, employment of
that individual woul d pose areasonabl e probability of subgantial harm. Cf. School Bd of Nassau
County, Fla. v. Arline, 480 U.S. 273, 284-285, 107 S.Ct. 1123, 1129 (1987) (“[T]he basic
purposeof 8504 [and 8503] isto ensurethat handicappedindividual sare not denied jobs or other
benefits because of the prejudiced attitudes or theignorance of others,” and“The A ctiscarefully
structuredto replace such reflexivereactionsto actual or perceived handicapswith actions based
on reasoned and medically sound judgments”). Specific factorsto be considered in evaluating
the probability of harmare: (1) the duration of risk, (2) the nature and severity of the potential
harm, (3) thelikelihood that thepotential harmwill occur, and (4) theimminence of the potential
harm. Id. at 1130.

Moreover, the probability of harm to the disabled worker must bediscernibly greater than
the probability of harm faced by individuals without disabilities in the same position. Texas
Indus., supra. Cf. D’ Amico v. City of New York, 132 F.3d 145, cert. denied, U.S. _, 118
S.Ct. 2075 (1998) (8504); Mantolete v. Bolger, 767 F.2d 1416, 1422-1423 (Sth Cir. 1985)
(8501); Bentivegna v. United States Dep’t of Labor, 694 F.2d 619 (9th Cir.1982) (8504).
Compare Knapp v. Northwestern Univ., 101 F.3d 473 (7th Cir. 1996), cert. denied, 520 U.S.
1274, 117 S.Ct. 2454 (1997) (when added risk cannot be quantified in a 8504 case, university

12 Many aspects of the ADA and §8501, 503 and 504 of the Rehabilitation Act are conceptually
interchangeable. The claimant’s burden of proving ability to perform the essential functions of the job
with or without accommodation is one of them. Seee.g., Bragdonv. Abbott, _ U.S. _, 118 S.Ct. 2196
(1998); Mengine v. Runyon, 114 F.3d 415, 420 (3d Cir. 1997).
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may decide based on medical evaluations whether to permit student with heart defect to play
intercollegiate basketball; the court’ sroleisthe limited one of deciding whether the university
acted rationally).

In the instant case the ALJconcluded tha “[t]he fact that Ms. DeAngelis may freezein
place, walk, bumpinto things, or walk into thingsshedid not intend to walk into during aseizure
... coupled with the fact that the production attendant position involveswork around hazardous
machinery and in the vicinity of frequent fork lift traffic, compels the conclusion that seizures
around hazardous machinery and fork lift traffic present a serious and imminent threat.” He
rejected OFCCP' s argument that DeAngelis’ auras gave her adequate time to remove herself
from such dangers.

OFCCP contends that the evidence does not support the ALJ s recommended finding
becausethe evidence showsthat DeAngelis' condition while at Keebler was atypical and short-
lived, and her auras ae dependable mechanisms for avoiding harm. But DeAngelis herself
testified that her seizure activity increases even with acold and that the only timein her life she
had a sustained remission was for three months as a teenager. Moreover, DeAngelis post-
K eebler employment history squarely contradicts OFCCP' s claim that DeAngelis’ condition at
Keebler was atypical and short-lived. And OFCCP's medical expert conceded that many
commonplace occurrences such aslack of deepinfluenceseizurefrequency. Infact, DeAngelis
efforts to minimize the seriousness of her seizures both to her examining physicians and at the
hearing suggest that her estimates of the number of seizures she had before she contracted
mononucleosis were on the low side.

The risksto which production attendants are exposed are indubitably serious. Asfor the
additional risk to DeAngelis, we find an observation by the Second Circuit in D’ Amico
particularly apt: “[W]heretheissueto be decided isthe likelihood that an event will occur, the
fact that it did occur is perhaps the most probative evidence possible” 132 F.3d at 151. The
testimony of other Keebler employees describing various seizures they observed, which we
accept as plausible and unrebutted, arethe prior events that prove both the likelihood of future
injury and thefact that therisk for DeAngeliswas greater than for production attendants without
seizures. That DeAngeliswas not run over, burned, or dragged into ingoing nip pointswas due
to pure chance. Her good luck could not be expected to continue indefinitely.

OFCCP argues for the first time on appeal that Keebler did not prove that DeAngelis
would have no elevated risks if Keebler made accommodations such as transferring the most
dangerous tasks to other production workers. This argument rests on the testimony of Dr.
Wannamaker, particularly Dr. Wannamaker’ sresponses when hewas confronted with evidence
that DeAngelis’ condition was more serious than he had realized. We think off-the-cuff
suggestions of this type, made for the first time during a hearing, are of limited value. Cf.
Crandall v. Paralyzed Veterans of America, 146 F.3d 894, 898 (D.C. Cir. 1998) (stating in 8504
case, “Especially in any areawhere medical appraisals arerelatively contestable or contingent
on patients' self-descriptions, dispensing with a notice requirement would invite employees to
manipulate the statutory protection, securing post hoc disability diagnoses tha encompassthe
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conduct leading to the firing”). Inthis particular case, there is further reason to be dubious of
such testimonial suggestions. They were made by a physician who said he was biased in favor
of returning the employee to work and was personally “willing to take the risk” that the
suggested accommodations might not pan out. We see no placein a 8503 analysisfor using the
personal willingness of a consultant physician that his patient and his patient’s employer take
arisk of injury as ameasure of anything.

More importantly, the employer has no duty to accommodate when the employeerejects
the very notion. Taylor v. Principal Financial Group, Inc., 93 F.3d 155, 165 (5th Cir.), cert.
denied, 519 U.S. 1029, 117 S.Ct. 586 (1996) (under ADA, “[I]f employee fails to request
accommodation, the employer cannot be held liable for failing to provide one”); Beck v.
University of Wisconsin Bd. of Regents, 75 F.3d 1130, 1134 (7th Cir. 1996) (under ADA,
employer and employee should work through an interactive process concerning accommodation,
and the process should ordinarily be initiated by the employee’ s request for accommodation);
Taylor v. Phoenixville School Dist., 184 F.3d 296, 311 (3d Cir. 1999) (same).

When Keebler decided to fire her, DeAngelis was adamant tha she was as capable of
handling the job as anybody else, and made no request for accommodation. Indeed, from the
day DeAngelisfilled out her application to the day shetestified at her hearing, her position was
that epilepsy is not an illness or an injury, that she never had been and never would be hurt
because of a seizure, and that her epilepsy was irrelevant to her job performance.

Below, OFCCP argued only that DeAngeliscould competently and safely perform the
job of production attendant because the alleged risks to her were at most de minimis. No
accommodation argument was raised. The only remedies OFCCP sought were reinstatement
with retroactive seniority and benefits, plusback pay and prejudgment interest. In his opening
argument at the outset of the hearing, counsel for OFCCP stated “even if she wereto have a
seizureonthejob, as shedid during thistime of mononucleosis, the hazards presented to her are
not significantly greater than those to anybody else” Tr. 11. In fact, OFCCP put Dr.
Wannamaker on the stand to prove that DeAngelis's on the-job-seizures did not raise a
significant probability of substantial ham. It was only under cross examination, when K eebler
confronted Dr. Wannamaker with evidencethat DeAngelis conditionwasmaterially worsethan
Dr. Wannamaker had understood from DeAngelis, that Dr. Wannamaker began to suggest how
these serious risks might be addressed -- usually in the form of, “1 would prefer” that someone
elsefill theglue pot, climb the ladder, work in the hot package sealing area, walk on the catwalk.
Tr. 199.

OFCCP did not make this accommodation argument before the AL J, and we decline to
consider it when it israised for thefirst time before us on review. Moreover, the very nature of
accommodation militates against post hoc unilateral conclusions:

An employee’ s request for reasonable accommodation requiresa
great deal of communi cation between the employee and employer.
We recognized this in Beck, where we held that both parties bear
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responsibility for determining what accommodation is necessary.
Beck, 75 F.3d at 1135. We further explained that No hard and fast
rule will suffice, because neither party should be able to cause a
breakdown in the process for the purpose of either avoiding or
inflicting liability. Rather, courts should look for signs of failure
to participate in good faith or failure by one of the parties to help
the other party determine what specific accommodations are
necessary.

Bultemeyer v. Ft. Wayne Community Schools, 100 F.3d 1281, 1285 (7th Cir. 1996) (as in
original).

The employer generally has more knowledge than the employee about the physical and
financial possibilities for accommodation. The employee has more knowledge about hisor her
limitations and needs than has the employer. In this case the employee first tried to hide her
disability from the employer and then insisted she could perform the essential functions of the
job without accommodation. Her attitude on thispoint never changed. Thus, DeAngelisherself
prevented an interactive process with Keebler when she was still employed there.

OFCCP also seems to argue that Keebler did not meet its burden of proving that
terminating DeAngelis was necessary for safety reasons because Keebler did not prove that it
made an adequate investigation into DeAngelis medicd and employment history. Aswe
understand OFCCP’ s position, Keebler’s alleged failure to investigate adequately is grounds,
without more, for finding a violation of the Act. Thisis but a variant on the question whether
an employer’s failure to engage in an interactive process with an employee who requests
accommodation can constitute aviolation of the Act, evenif it isproven that no accommodation
was possible. The short answer is, no. See, e.g., Phoenixville School Dist., 184 F.3d at 317
("*TheADA, asfar asweareaware, isnotintended to punish employersfrom behaving callously
if, in fact, no accommodation for theemployee’ sdisability could reasonably have been made”);
Barnett, 157 F.3d at 753 (discussing cases under both ADA and Rehabilitation Act; “an
employer’ s decision not to engage in an interactive process may put it at peril, but it does not
create liability independent from aresulting failure to accommodate. . .”).

After all, the purpose of the Rehabilitation Act is remedial, corrective. It seeks not to
punish employers but to promote integration of qualified individuals with disabilities into the
work force at the least cost and disruption consistent with the goal. Nothing about the
Rehabilitation Act or similar statutes suggests that Congress wished to punish employers for
omissions that have no practical consequences in terms of fair opportunity for workers with
disabilities. Certainly OFCCP has suggested to usno reason in logic or policy.

M oreover, thedecision OFCCP citesfor the proposition that inadequate investigationinto
the employee’s medical and work history is grounds, per se, for a 8503 violation does not
actually support the claim. The caseisMantolete, and in that decisionthe Ninth Circuit simply
appliedtheteaching of Arline-- that mere assumptions and unexamined impul ses cannot support
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an employer defense based on safety hazards. In that context the court stated that employers
must gather and act upon specific information about the individual’s medical andwork history
and the particulars of thejob in question. Only this kind of fact-based, rational analysis could
support the employer in court should its final determination be chall enged.

For these reasons we conclude that OFCCP did not meet its burden of proving that
DeAngeliswas a Qualified Handicapped Individual.

D. Keebler's falsified application defense

Keebler argued below that it had auniformly applied policy of firingany employee who
materially falsified hisor her employment application, that itwould havefired DeAngelisonthis
ground alone, and that these facts established a complete defense to the 8503 charge. Keebler
relied particularly on Salmon Pineiro v. Lahman, 653 F. Supp. 483, 492 (D. P.R. 1987) (“it
would be highly inequitableto requirereinstatement with an accommodation where the plaintiff
could be denied employment based on hisfalsification. The Rehabilitation Act seeksto promote
and expand employment opportunities for the handicapped. However, it may not be used asa
tool for those who seek employment by subterfuge”). Keebler has abandoned this argument.
However, we pause briefly to note that this affirmative defense was not a dual motive defense,
as suggested in the recommended decision. A mixed motive caseisonein which the defendant
acted in part out of impermissible motivating factors, and therefore bears the burden of
production and persuasion on the question whether it would have made the adverse empl oyment
decision even in the absence of impermissible motive. See Price Water house v. Hopkins, 490
U.S. 228, 109 S.Ct. 1775 (1989) (overruled by statute in 1991 in ways not relevant to this
discussion).

In this case, Keebler had only one motive for firing DeAngelis -- its belief that her
seizures put her at significant risk of harm. Keebler did not learn that DeAngelis knowingly
misrepresented her medical condition in her application papers until the meeting between
DeAngelis and Edmundson that she requested in order to discuss her termination. Tr. 29, 231 -
234. At most, Keebler’'s falsification “defense’ is an after-acquired-evidence claim that, if
proved, could bear on remedy. Cf. McKennon v. Nashville Banner Pub. Co., 513 U.S. 852, 115
S.Ct. 879 (1995).

IV. CONCLUSION

Having previously ruled that Keebler’ sdecision to fire DeAngeliswas covered by 8503,
wenow find that OFCCPfailed to provethat DeAngeliswasa*® qualified handicapped individual
capable of performing the job of production attendant with or without reasonable
accommodation” within the meaning of the applicable regulations.

Accordingly, the complaint is DISMISSED.

SO ORDERED.
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PAUL GREENBERG
Chair

CYNTHIAL.ATTWOOD
Member

Member E. Cooper Brown, concurring:

| agree with the majority’s ultimate determination on the merits, that OFCCP failed to
prove that Ms. DeAngelis was a “qualified handicapped individual” within the meaning of
Section 503 of the Rehabilitation Act. | also concur in the majority’s opinion that the
interpretivedeferenceprinciplearticulated in Chevronv. N.RD.C., 467 U.S. 837,104 S.Ct. 2778
(1984), provides appropriate guidanceif the Board were called upon to review an administering
agency’ s construction or interpretation of a statutory provision or regulation under its charge.
| write separately because | nevertheless do not agree with the majority’s assessment that
Chevron requires remand where the administering agency fails to provide an interpretation of
the statute or regulation to which interpretive deference could be accorded.

In its discussion of Chevron v. N.RD.C. and its applicability to the instant case, the
maj ority assertsthat wherethe administering agency failsto providean interpretation of astatute
or regulation under its charge, adherence to Chevron requires, in most instances, remand to
permit the administering agency to provide the missing interpretation? To the contrary, | read
Chevron to permit resort by the Board in such instance to traditional canons of statutory
construction in order to determine the meaning of the statute or regulation at issue, without the
necessity of remand.

Simply put, | view Chevron deference as inapplicable to the situation where the
administering agency fails to provide an interpretation of the statute or regulation to which
deferencecould thusbe accorded. The Supreme Court, by way of introductionto itsarticulation
of the principle of interpretive deference, notesthat such deferenceisonly of relevance“[w]hen
a court reviews an agency’s construction of the statute which it administers.” Chevron v.

Y In support of its approach the majority relies upon the “Chenery doctrine,” which I consider
neither applicable nor relevant to Chevron deference analysis. The genesis of the doctrineisfound in
two related Supreme Court decisions of the 1940s; Securities & Exch. Comm’ n v. Chenery Corp., 318
U.S. 80, 87, 63 S.Ct.454, 459 (1943) (“The grounds uponwhich an administrative order must be judged
are those upon which the record disclosesthat its action was based.”); and Securities & Exch. Comm’'n
v. Chenery Corp., 332 U.S. 194, 196,67 S.Ct. 1575, 1577 (1947) (“[A] reviewing court, in dealing with
a determination or judgment which an administrative agency alone is authorized to make, must judge
the propriety of such action solely by the grounds invoked by the agency. If those grounds are
inadequate or improper, the court is powerlessto affirm the adminidrative action by substituting what
it considers to be a more adequate or proper basis.”). See generally Friendly, Chenery Revisited:
Reflections on Reversal and Remand of Administrative Orders, 1969 Duke L.J. 199.
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N.R.D.C., 467 U.S. at 842, 104 S.Ct. at 27812 Consistent with this introductory clarification,
the Supreme Court’ sarticulation of the deference principleclearly intimatesthat where a statute
is found to be ambiguous, and the court is presented with no administrative interpretation to
whichinterpretive deferenceisowed, thereviewing court isfreeto “imposeits own construction
on the statute.” 467 U.S. at 843,104 S.Ct. at 27822

| thus read Chevron to mean that the Board isfree, should it so choose, to imposeits own
construction on a statute or regulation where the administering agency has failed to provide a
proper agency interpretation thereof. Indeed, | do not find my understanding of Chevroninthis
regardto beunique. Ininstanceswhereareviewing court hasnot been presented with an agency
interpretation warranting Chevron deference, the courts have proceeded to interpret the
ambiguous statute or regulation at issue. For example, inO’ Connell v. Shalala, 79 F.3d 170 (1st
Cir. 1996), the appellate court was presented with no agency interpretation of its regulation to
which deference could properly be accorded. Consequently, the court “approach[ed] the
statutory question without the Secretary’ s thumb on the scale,” applying traditional canons of
statutory construction including, inter alia, “common congressional statute-draf ting practices.”
Id. at 179-180; accord United Statesv. 29 Cartonsof ... an Article of Food, 987 F.2d 33, 38 (1st
Cir. 1993) (finding that “the purely legal questionfacing usinthis case presents no occasion for
deference,” the court went onto note that “[w]hen, as now, a court is persuaded neither by the
validity of [the agency’ 5] reasoning; nor by the interpretive fit between the agency’ srendition,
on the one hand, and thelanguage and structure of the statute, on the other hand, a court should
not defer.”). Seealso Atchison, Topeka & Santa FeRy. Co. v. Pena, 44 F.3d 437 (7th Cir. 1994)
(en banc), aff’d on other grounds, 516 U.S. 152, 116 S.Ct. 595 (1996); Southern Ute Indian
Tribe v. Amoco Production Co., 119 F.3d 816 (10th Cir. 1997); In re Electronic Surveillance
Evidence, 990 F.2d 1015 (8th Cir. 1993) (en banc); DOE v. Reivitz, 830 F.2d 1441 (7th Cir.
1987); Frank Diehl Farmsv. Secretary of Labor, 696 F.2d 1325 (11th Cir. 1983).

Z See Thomas Hodgson v. Sons, Inc., 49 F.3d 822, 826 (1st Cir. 1995) (Chevron mandates
deference “when a court is reviewing an agency decision based on a statutory interpretation.”); Inre
Electronic Surveillance Evidence, 990 F.2d 1015, 1020 n.5 (8th Cir. 1993) (Chevron addresses “the
proper deference to be given to ‘an agency’s construction of [a] statute which it administers’.”).

y The Chevron deference principle reads in its entirety: “ When a court reviews an agency’'s
constructionof the statute which it administers, itis confronted with two questions. First, always, isthe
questionwhether Congress has directly spoken to the precise question atissue. If theintent of Congress
is clear, that isthe end of the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress. If, however, the court determines Congress has not
directly addressed the precise question at issue, the court does not simply impose its own construction
on the statute, as would be necessary in the absence of anadministrativeinterpretation. Rather, if the
statute is silent or ambiguous with respect to the specificissue, the question for the court is whether the
agency’ s answer is based on a permissibl e construction of the statute.” Chevronv.N.R.D.C., 467 U.S.
at 842-43, 104 S.Ct. at 2781-82 (emphasis added).
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Justice Scaliaput it most succinctly, and on point, in his concurring opinionin Bowen v.
Georgetown Univ. Hospital, 488 U.S. 204, 216, 109 S.Ct. 468, 475 (1988): “Where an
interpretive rule is held invalid, and there is no pre-existing rule which it superseded, it is
obviously availabletotheagency to‘ make’ law retroactively through adjudication, just ascourts
routinely do (and just as we indicated the Secretary of Agriculture could have done in United
Statesv. Morgan, 307 U.S. 183, 193, 59 S.Ct. 795, 800-801 (1939)).” 488 U.S. at 222,109 S.Ct.
at 479. Thus, assuming there were no OFCCP regulation or other agency interpretation in the
instant case to which deference would be owed, | would conclude that the Board is not required
to remand to OFCCP for its interpretation of Section 503 coverage. In my opinion, Chevron
permits the Board to make that interpretation itself, applying traditional canons of statutory
construction.

Of course, thisis not the situation that is before the Board in the instant case. OFCCP,
theagency charged with administration of Section 503, hasprovided the necessary interpretation
of the relevant provision of that statute through promulgation of 41 C.F.R. 860-741.4(a)(2)(1),
which the Board in turn held dispositive on the issue of coverage in December, 19964

Prior to WMATA v. DeArment, 55 (CCH) EPD 140,507, 1991 WL 185167 (D.D.C., Jan.
3, 1991), OFCCF's long-standing interpretation of Section 503(a) required all-employee
coverage. Asthe mgority discusses, WMATA eliminated that interpretation. In the aftermath
of the district court’s decision, the Board, on September 4, 1996, issued a Decision and Order
dismissing the instant action on the ground that OFCCP had failed to establish that DeAngelis
was a covered employee under Section 503 of the Rehabilitation Act. Immediately, OFCCP
filed amotion for reconsideration based on its recently adopted 41 C.F.R. 860-741.4()(2). The
new regulation, at subsection (8)(2)(1), setforth two separate coverageinterpretaion provisions.
The first proviso addressed the scope of coverage under Section 503 and Part 60-741 for
contractor employment decisions and practices occurring before the effective date of the

4 OFCCP v. Keebler, 87-OFC-20, Order Vacating Final Decision & Order (Dec. 12, 1996).
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1992Congressional amendment of Section 503.2 The second proviso addressed the scope of
coverage for employment decisions and practices occurring after the legislative enactment.

Obviously, it is only the first coverage proviso of 41 C.F.R. 860-741.4(a)(2)(l) that is
relevant and thus of concern to theinstant case. It interpretsthe pre-amendment Section 503(a)
proviso, “in employing persons to carry out such contract,” as limiting coverage of a
government contractor’s employment decisions and practices occurring before the 1992
amendment to “ positions that are engaged in carrying out a contract.” 61 Fed. Reg. at 19,3377
Effectively applying Chevron deference to the OFCCP regulation, the Board, in its December
1996 Decision and Order, held the proviso controlling in the interpretation of pre-amendment
Section 503, concluding that DeAngeliswasthusacovered employee. Order of Dec. 12, 1996,

y Prior to the 1992 Congressonal amendment, Section 503(a) provided that federal government

contracts and subcontracts “shall contain a provi sion requiring that, in employing persons to carry out
such contract the party contracting with the United Sates shall teke affirmative action to employ and
advance in employment qualifiedindividuals with handicaps.” (Emphasis added.) The proviso within
Section 60-741.4(a)(2) that interprets pre-amendment Section 503(a) states in relevant part: “With
respect to the contractor’ semployment deci sions and practices occurring before October 29, 1992, this
part applies only to employees who were employed in, and applicants for, podtions that were engaged
in carrying out a government contract; ... A position shall be considered to have been engaged in
carrying out a contract if [inter alia]: (A) The duties of the position included work that fulfilled a
contractual obligation, or work that was necessary to, or that facilitated, performance of the contract or
aprovision of the contract. ...” 41 C.F.R. 860-741.4(a)(2)(i).

ey

The 1992 statutory amendment removed the language “in employing personsto carry out such
contract” from Section 503(a), thereby effectively applying the requirements of Section 503 to all of a
covered contractor’s or subcontractor’s work force at all of its facilities with regard to employment
decisionsand practices occurring after the date of enactment. See 61 Fed. Reg. 19,337. Accordingly,
theimplementing regulatory proviso for Section 503(a) asamended states. “withrespect to employment
decisionsand practices occurring on or after October 29, 1992, this part appliesto all of the contractor’'s
positions irrespective of whether the positions are or were engaged in carrying out a Government
contract.” 41 C.F.R. 860-741.4(a)(2)(I).

u Theregulatory history of Section 60-741.4(a)(2) is set forth at 57 Fed. Reg. 48,084 et seq. (Oct.
21, 1992) and 61 Fed. Reg. 19,336 et seq. (May 1, 1996).

g Consistentwith the Secretary of Labor sdel egation of adjudicatory authority to the Boardunder

Secretary Order 2-96, 61 Fed. Reg. 19,978 (May 23, 1996), the Board reasoned, “1t iswell established
that administrative agencies are bound by their promulgated regulations. . .” and thus, “the validity of
the regulations must be assumed.” Order of Dec. 12, 1996, at 3-4 (citations omitted).
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at 3-4. Accordingly, the Board vacated its September 4, 1996 Final Decision and Order,
reinstated theinstant action, and instructed the partiesto proceed to the merits of theinstant case.

Id. at 5. Asmentioned intheintroduction to this concurrence, | agree with the determination of
the merits that the majority has now reached.

E. COOPER BROWN
M ember
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