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FINAL DECISION AND ORDER
In this case, we consider the Wage and Hour Administrator’s decision to end the long-

standing recognition of the“elevator constructor helper” job classification on construction projects
subject to the Davis-Bacon and Related Acts.
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The “elevator constructor helper” job classification is widely used by employers in the
elevator construction industry, and is part of the Standard Agreement between the International
Union of Elevator Constructors and its signatory employers throughout the United States. For
decades, the Administrator of the Wage and Hour Division recognized the elevator constructor
hel per as a separate job dassification unde the Davis-Bacon Act (along withthe journeyman-level
elevator mechanic) and routinely issued Davis-Bacon wage determinations that included wage and
fringe benefit rates for the helper classification. However, in the early 1990's the Administrator
concluded that he would no longer recognize the elevator constructor helper classification for
purposes of the Davis-Bacon Act, and ceased publishing helper wage rates as part of the Davis-
Bacon wage determinations applied to federally-funded construction projects.

The petitioners in these two consolidated cases — Miami Elevator Company (Miami) and
Mid-American Elevator Co., Inc. (Mid-American) —areelevator congruction companiesperforming
contracts subject to Davis-Bacon requirements. Both companies requested that the Administrator
add an elevator constructor helper job classificetion to the wage determinations applicable to their
projects, invoking the Davis-Bacon conformance procedures for adding new job classifications
found at 29 C.F.R. 85.5(a)(1999). Infinal ruling lettersissued January 12, 1998, and August 13,
1997, the Administrator denied both requests, based on his decision to end the Division’s routine
recognition of the elevator constructor helper classification for Davis-Bacon purposes. These
appealsfollowed. We havejurisdiction pursuant to the Davis-Bacon Act, asamended, 40 U.S.C.A.
§276a et s20.(1999); the Related Acts, see 29 C.F.R. 85.1; and 29 C.F.R. Part 7 (1999).

Based on the record before us, we condude that the final rulings denying the two
conformancerequestsarewithintherange of discretion afforded the Administrator by the goplicable
law and regulations, and deny the Peitions.

I. REGULATORY OVERVIEW

The Administrator's changing position with regard to the elevator constructor helper
classification, and his refusal to issue conformed helper wage rates to the Petitioners in these two
cases, only can be understood fully within the broader framework of the Davis-Bacon Act wage
determination and conformance process. We review this background first, with an emphasis on
helper classificationsgenerally and the el evator constructor hel per particularly, beforeturning tothe
specific facts of these cases.
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A. The Davis-Bacon Act, wage deter minations and classifications of construction
wor kersrecognized on Davis-Bacon projects prior to 1982.

TheDavis-Bacon Act (DBA, or Act) wasenacted in 1931 to insurethat federal construction
projects did not undercut local wage standards? As amended, the Act requires that any federal
contract

for construction, alteration, and/or repair, including painting and
decorating, of public buildings or public works of the United States
or the District of Columbia . . . which requires or involves the
employment of mechanics and/or laborers shall contain a provision
stating the minimum wagesto be paid various classes of laborersand
mechanics which shall be based upon the wages that will be
determined by the Secretary of Labor to be prevailing for the
corresponding classes of laborers and mechanics employed on
projectsof acharacter similar to the contract work in the city, town,
village, or other civil subdivision of the State in which thework isto
be performed, or in the District of Columbia if the work is to be
performed there. . . .

40 U.S.C. 8276a.

Although the Davis-Bacon Act, by itsterms, goplies only to construction contractsdirectly
entered into between the federal government and a contractor, many statutes that provide federal
funding to non-federal entities (e.g., state and local governments, universities, public housing
authorities, water and sewer districts, etc.) include provisionsincorporating Davis-Bacon prevailing
wage requirements into federal grantsthat are used to fund construction projects. As aresult, the
labor standards provisions of the Davis-Bacon Act frequently apply to construction projects that
receive some form of federal financial assistance. See 29 C.F.R. 85.1 for a list of statutes
incorporating the Act’s provisions. These statutes commonly are referred to as “Davis-Bacon
Related Acts,” because the prevailing wage features of the Davis-Bacon Act and its regulations
(prevailing wagerates, payroll reporting requirements, etc.) follow thefederal moniesand therefore
apply to federally-assisted construction projects, even though the federal government itself is not
directly a party to the contract.

The Davis-Bacon Act directs the Secretary to establish aschedule of “the minimum wages
to be paid various classes of laborers and mechanics’ to be employed on covered construction
projects. 40 U.S.C. 8276a. The statute itself does not identify what classifications of construction

¥ Prevailing wage legislation applicable to federal contracts was adopted only after similar labor
standards |egidlation had been enacted by many states, often decades earlier. For example, alaw requiring
that employees working on public contracts be paid wages “ not |ess than the current rate of per diem wages
in the locality where the work is performed” was enacted in Kansas in 1891. 1891 Kan. Sess. Laws c.
114, quoted in State ex rel. Ives v. Martindale, 47 Kan. 147, 27 P. 852 (1891).
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workersare encompassed withinthe universe of “laborersand mechanics’ ; this process of analyzing
and assessing the various construction classifications is left to the Secretary, who in turn has
delegated theresponsibility tothe Administrator of the Wageand Hour Division. The Administrator
is charged with compiling schedules of wages and fringe benefits that prevail for various
classifications of laborers and mechanics in locdities where covered construction projects are
performed. Theproceduresfor predeterminingwagesand fringebenefitsarefoundat 29 C.F.R. Part
1. The wage and fringe benefit rates established under these procedures are published in wage
determinations; in turn, these wage determinations areincorporated by contracting agenciesinto the
bid packages and contracts of construction projects covered by the Act. See29 C.F.R. 85.5(a); see
also 48 C.F.R. 836.213-3(c)(1999).

Although the Administrator determines the classes of laborers and mechanics (and the
associated prevailing wage) on alocality-by-locality basis, two general classes of subjourneyman
workersarerecognized by regulation. The primary subjoumeyman classification consistsof workers
who are enrolled in formal apprenticeship programs registered with federal or state agencies. 29
C.F.R. 85.5(a)(4)(i). Thisspecial recognition of apprentices dates back to the first promul gation of
the Davis-Bacon Act regulationsin 1951. 16 Fed. Reg. 4430 (May 12, 1951). In addition to the
apprentice classification, since 1971 the Administrator hasallowed trainees participating in certain
federally-approved programsto work on Davis-Bacon jobsat their normal wagerate(i.e., arateless
than the journeyman rate for their craft). 29 C.F.R. 85.5(a)(4)(ii)

Thus, under the Davis-Bacon regulations a construction contractor is entitled to employ
workers in either of these two “ subjourneyman” classifications on federally-funded projects “as a
matter of right”; there is no need for the Administrator to include special wage and fringe benefit
rates for these classifications of workers in the wage determination.

Z Thetrainee classification was added to the Davis-Baconregulationsin 1971 pursuant to Presidential
directive as acomplement to the long-recognized apprenticeship programs. Trainees could be employed on
projects subject to DBA standards if they were enrolled in on-the-job training programs approved by the
Labor Department. 36 Fed. Reg. 19304 (Oct. 2, 1971).

Thetrainee program provision was designed to address several problems. During theperiod of the
war in Vietnam, there were significant manpower shortagesin the construction industry in theUnited States,
producing wage inflation. The Labor Department’s manpower training programs already had 30,000
construction trainees enrolled in non-apprenticeship programs nationwide; modifying the Davis-Bacon
regulationsto alow thesetraineesto work on DBA-covered projects created job opportunitiesfor thetrainees
while expanding the overall construction labor pool. In addition, the expanded employment of minority
workersenrolled in DOL-approved “hometown” training plans (modeled on the * Philadelphia Plan™) was
viewed as avehicle to promoteequal employment opportunity in the construction industry under Executive
Order 11246. The program al so anticipated using thetrainee classificationfor introducing returning Vietnam
veterans into the construction labor force. See “Combating Construction Inflation and Meeting Future
Construction Needs,” 6 Weekly Comp. of Rres. Doc. 376 (Mar. 17,1970). When the trainee regulation was
first promulgated in 1971, it required federal agenciesto include arequirement intheir construction contracts
that apprentices and trainees be employed on federal construction projects and that 25% of theseworkers
bein their first year of training. 36 Fed. Reg. 19304, 305.
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In addition to allowing apprentices and trainees in registered programs to work on Davis-
Bacon jobs at wages below the journeyman rate for their craft, by the late 1970's the Administrator
al so had devel oped an uncodified practice of recognizing somejob classifications under the Act that
weredenominated as* helpers’ (or “tenders’), and publishing these hel per classificationsinthewage
determinationsalong withthe other classifications of “mechanicsand laborers.” The circumstances
under which a helper classification would be approved (and therefore included in a wage
determination) were limited. The standard for such approval was developed in a series of policy
statements and decisions. The Wage Appeals Board used the following language when
characterizing the standard in a case upholding the Administrator’ s refusal to publish a“roofer’s
helper” rate:

Petitioner [i.e., the construction contractor] provided Wageand Hour
with a description of the duties to be performed by the roofer's
helpers but Wage and Hour denied the request stating that rates for
helpers would be issued only when it could be shown that
employment of helpers was aprevailing pradice, the scope of their
duties was defined and the hel per's duties were distinguishéble from
journeyman's or laborer's duties.

DeNarde Construction Co., WAB CaseNo. 78-3(May 14, 1979), slip op. at 2; accord, Pacific West
Constructors, WAB CaseNo. 78-02 (Sept. 18, 1978) (request for a“ roofer’ shelper” denied because
duties of helper werenot distinct from journeyman’ s); Prime Roofing, Inc., WAB Case No. 78-20
(Jan. 11, 1979) (same). This articulation of the helper standard was echoed by the Administrator
when promulgating new helper standards in 1982 (discussed below), with the Administrator
characterizing the pre-1982 practice using this language:

The Department currently recognizes a helper classification only
whereit isaseparate and distinct class of workers, which prevailsin
the area, and where the helpers’ scope of duties can bedifferentiated
from those of journeymen.

47 Fed. Reg. 23658, 659 (May 28, 1982).

Wage Appeals Board cases from the pre-1982 period made an additional distinction,
apparently based on arguments advanced by the Wage and Hour Division, that if a helper
classification wasto be recognized on Davis-Bacon projects, it could not be a class of workerswho
were learning atrade through aninformal (i.e., unregistered) training program:

It seems to the [Wage Appeals] Board that it is a misnomer to label

the employees . . . under consideration [in this case] “helpers.”

Traditionally, helpersdo not learn thetradewith aview of ultimately
becoming journeymen. Thereismerit totheview of Wageand Hour,
and Petitioner itself admits, that the employees were traineesand it
does not appear from the record that they are registered in atraining
program that is approved or registered asrequired by the applicable
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regulations. Duly registered goprentices or trainees are the only
employees covered by the labor standards provisions of the Davis-
Bacon and related Acts and regulations applicable thereto who may
be paid less than the predetermined wage rate for the work they
perform.

Soule Glassand Glazing Co., Portland, MA, WAB Case No. 78-18 (Feb. 8, 1979), dipop. at 2. See
also Fry BrothersCorp., WAB CaseNo. 76-06 (June 14, 1977) (hel per classification not recognized
when workers functioned asinformal apprentices or trainees); Clevenger Roofing and Sheet Metal
Co., WAB Case No. 79-14 (Aug. 20, 1980)(conformance request for a “roofer’s helper” denied
because hel per effectively functioned asan informal trainee). Thus, before 1982, it appearsto have
been well-established that at least three elements were required of a helper classification beforeit
would be recognized by the Division and included in a wage determination:

1 A helper classification needed to havedutiesdistinct and differentiablefromthetasks
performed by journeymen.

2. Use of the helper classification needed to reflect prevailing local practice.

3. Helpers would not be recognized if they were meely informal (i.e., unregistered)
trainees or apprentices learning atrade.

See De Narde Construction Co., supra, (articulating in a single formulaion all the elements of the
3-part helper test).

We a'so note an additional factor that sometimes appears to have been considered by the
Division when deciding whether to issue helper classificationsin communities: whether the helper
classificationwasfoundinaunion agreement. Incommunitieswhere unionwageratesand practices
prevailed, and wherethe Davis-Bacon wage determinationsthereforerefl ected negotiated wagerates,
it appears that the Wage and Hour Division and the Wage Appeals Board sometimes looked to
whether a helper classification existed in the local collective bargaining agreements. See Fry
Brothers Corp., supra (declining to recognize helper dassification, but suggesting in dicta that
where union collectively-bargained rates are found prevaling and the labor agreement includes a
helper classification, the Wage and Hour Division would recognize the helper classification);
Opinion WH-202 (Mar. 1, 1973), available at BNA WH Manual 99:1113 (same). However, the
Division's expressed interest in simply adopting helper classifications directly from labor
agreements was not consistent, and never appears to have become an element of the standard test
used by the Division to decide whether to publish a helper classification as part of a wage
determination. Infact, thehistorical record suggeststhat theWage AppealsBoard uniformly refused
to direct the Administrator to adopt helper classifications that did not meet the 3-part hel per test —
even helper classifications that appeared in collective bargaining agreements. See Pacific West
Constructors, supra; Prime Roofing, Inc., supra; De Narde Construction Co., supra; Clevenger
Roofing and Sheet Metal Co., supra.
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It is uncontested that during the pre-1982 period, the Wage and Hour Division routinely
recognized el evator constructor hel pers as a separate construction trade classification, and included
wage and fringe benefit rates for the elevator constructor hel per classification in Davis-Bacon wage
determinations.

B. The Davis-Bacon rulerevisions and the helper regulation, 1981 - 1990.%

At the close of the Carter Administration, the Department of Labor conducted arulemaking
proceeding to revise the Davis-Bacon regulaions. Final regulaions were published January 16,
1981, to become effective in February 1981. 46 Fed. Reg. 4306 and 4380 (Jan. 16, 1981).
Apprentice and trainee provisions were modified, but the 1981 regulations did not include any
provisions revising (or codifying) the policy on helper classifications. However, implementation
of the 1981 Davis-Bacon regulations was suspended at the direction of President Reagan soon after
taking office (46 Fed. Reg. 11253, Feb. 6, 1981), and another major reexamination of the Davis-
Bacon regulations generally — and the helper issue specifically — ensued.

On May 28, 1982, the Wage and Hour Division issued new Davis-Bacon regulations,
changing anumber of long-standing policiesand procedures. Significantly, theregulationscodified
anew definition of the term “helper” and rules that would allow much broader use of helpers on
Davis-Bacon jobs. Whereas the pre-1982 practice of the Division defined hel pers by the tasks that
they performed (* a separate and distinct class of workers. . . where the helpers' scope of duties can
be differentiated from those of journeyman” (see 47 Fed. Reg. 23659)), under the new regulations
ahelper classification would be defined and recogni zed based primarily onthe helper’ ssupervision
by ajourneyman:

A helper is asemi-skilled worker (rather than a skilled journeyman
mechanic) who works under the direction of and assists a journey-
man. Under the journeyman'’s direction and supervision, the helper
performs a variety of duties to assist the journeyman such as
preparing, carrying and furnishing materials, tools, equipment, and
suppliesand maintaining them in order; cleaning and preparing work
areas, lifting, positioning, and holding materials or tools; and other
related, semi-skilled tasksas directed by thejourneyman. A helper
may use toolsof the trade at and under the direction and supervision
of thejourneyman. The particular duties performed by a helper vary
according to area practice.

29C.F.R. 85.2(n)(4)(1982); seealso47 Fed. Reg. 23658 (May 28, 1982). Under thisnew definition,
hel pers (characterized as " semi-skilled" workers) could perform the same tasks as the journeyman,
so long as they were under ajourneyman'’s supervision.

¥ Detailed historiesof the 1982 hel per regulation can be found at 62 Fed. Reg. 68641 (Dec. 30, 1996)
and 64 Fed. Reg. 17442 (Apr. 9, 1999).
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The 1982 Davis-Baconregulaions, including the portion dealingwiththe"hel per” definition,
were challenged in alawsuit brought by several labor organizations. In adecision issued in 1983,
the U.S. Court of Appeds for the District of Columbia Circuit approved the Department’s new
"helper" definition, to be codified as 29 C.F.R. 85.2(n), and upheld generally the Department's
authority to allow the increased use of helpers under the Davis-Bacon Act. Building and
Construction Trades Department, AFL-CIO, etal. v.Donovan, etal., 712 F.2d 611 (D.C. Cir. 1983),
cert. denied, 464 U.S. 1069 (1983). However, the court disapproved the specific portion of the new
regulations prescribing the circumstances under which helper classifications would be authorized.
Id. Without such provisions, there effectively was no implementation of the broader *helper”
concept of the 1982 rulemaking, even though the 1982 definition of theterm * helper” was approved
by the court and had become formally part of the Code of Federal Regulations.

New procedures and standards for allowing expanded use of helpers on Davis-Bacon jobs
werefinalizedin1989. 54 Fed. Reg. 4234 (Jan. 27, 1989). Althoughthe new regulationsagainwere
challenged by several of the unions before the courts, they were implemented briefly beginning
February 4, 1991. 55 Fed. Reg. 50148 (Dec. 4, 1990).

C. The suspension of the “helper” regulation, the return to the 3-part test for issuing
helper classifications in wage deter minations, and application of the 3-part test to
elevator constructor helpers.

In April 1991, Congress enacted and President Bush signed a supplemental appropriations
bill that, inter alia, barred the Department of Labor from expending any funds to implement or
administer the new helper regulations. Dire Emergency Supplemental Appropriations Act of 1991,
P.L. 102-27 (105 Stat. 130) Section 303. After FY 1991 concluded (as well as several continuing
resolutions that funded government operations into the beginning of FY 1992), the Administrator
instructed the contracting agencies to implement the helper rule in January 1992,

Soon afterward, the U.S. Court of Appeals for the District of Columbia Circuit issued its
decision in the unions’ challenge to the 1989 version of the helper regulation. Much of the new
version of the hel per regul ation was approved by the court, but aprovision dealing with journeyman-
to-helper ratioswasinvalidated. Building and Construdion TradesDep't, AFL-ClO et al v. Martin
et al, 961 F.2d 269 (D.C. Cir. 1992), cert. denied, 506 U.S. 915 (1992). The court decision was
issued in April 1992; in June 1992 the Department issued a notice in the Federal Register removing
the ratio provision. 57 Fed. Reg. 28776 (June 26, 1992).

President Clinton took officeat the beginning of 1993. That year, Congress again acted to
prevent the Department from implementing the hel per regulation, with the FY 1994 Department of
Labor Appropriations Act, P.L. 102-112, prohibiting the Department from implementing or
administeringtherevisedrule. Inresponsetothecongressional spending ban, on November 5, 1993,
the Department issued a Notice in the Federal Register suspending the 1982 and 1989 helper
regulations indefinitely and reinstituting the Department’s pre-1982 helper policy, which was
characterized with this language:
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Prior to promulgation of the [1982-1989] helper regulationswhich
are being suspended by this notice, it was the policy of the
Department that a helper classification would be approved only if it
was a separateand distinct class of worker, that prevailed inthe area,
to perform duties that could be differentiated from the duties of
journeylevel workers in the classification, as well as other
classifications on the wage determination. Helpers could not
ordinarily use “toolsof thetrade,” nor could they be used asinformal
apprentices or trainees.

The suspension of these [1982 - 1989] helper regulations
reinstitutes this prior practice of the Department.

58 Fed. Reg. 58954 (Nov. 5, 1993). The Wage and Hour Division subsequently issued All Agency
Memorandum 174, providing instructions to contracting agencies regarding the effect of the new
suspension of the helper regulations. See AAM 174, ARY Mid-Am Tab E. The indefinite
suspensionissued in November 1993 was continued by publication of aFinal Rule on December 30,
1996, whichis still ineffect? 61 Fed. Reg. 68641.

D. The Administrator’s reevaluation of the elevator constructor helper classification
under the 3-part helper test.

Asnoted above, the“traditional” 3-part standard for deciding whether to recognize a helper
classification under the Davis-Bacon Act regulations was fairly well established by the late 1970's.
At itscore, the central concept of the 3-part test was that a hel per would be recognized by the Wage
and Hour Division only if the job classification performed adistinct set of tasks different from the
work of the mechanic (journeyman). In a sense, then, one of the key features of the helper job
classificationsthat wererecognized by the Administrator under the 3-part test wasthat they werenot
subjourneyman classifications of atrade, i.e., workers performing the same work of atrade as the
mechanics, only with less skill and at a lower wage rate. Instead, the recognized helper
classifications independently were separate occupations with a specific set of duties. If a helper
classification performed tasks which were the same or similar to those performed by journeymen,

¥ Each of thesetwo consolidated appeal s hasa separate Administrative Record (AR). Throughout this
decision, materialsin the Administrative Record accompanying Case No. 97-145 (Mid-American Elevator
Co., Inc.) will bereferredtoas“ARMid-Am Tab __.” Materialsin the Administrative Record for Case No.
98-086 (Miami Elevator Co.) will be referred to as“AR Miami Tab _."

= The 1996 Final Rulewas challenged in thecourts. OnJuly 23, 1997, the U.S District Court for the
District of Columbia upheld the Department's final rule suspending the helper regulations until a new
rulemaking proceeding is completed, or the Department decides to reinstate the regulations. Associated
Builders& Contractors, Inc. v. Herman, 976 F.Supp. 1 (D.D.C.1997). In1999, the Wageand Hour Division
published a Notice of Proposed Rulemaking stating itsintent to permanently re-establishits policy allowing
the use of helpers only where their duties are clearly defined and distinct from journeymen. 64 Fed. Reg.
17441 (Apr. 1, 1999).
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but at alower wage rate, the classification would not be recognized by the Division, and no wage
or fringe benefit rates would be published in the wage determinations.

The concept of a helper under the now-repealed 1982-1989 helper regulation was
dramatically different. The helper that would have been recognized under the 1982 regulation was
astraightforward subjourneyman classification, performing the same work as the journeyman, but
subject to a journeyman’s supervision. We note, however, that between the multiple court
challengesand various appropriationsbills prohibiting implenentation of the hd per regulation, this
broader 1982 approach to recognizing helpers on Davis-Bacon projects was implemented only for
brief periods. It appeas, therefore, that the “traditional” (if uncodified) 3-part helper test has been
in effect amost continuously since the 1970's.

On the record before us, there does not appear to be any dispute that it is commonplace
throughout most of the elevatar construction industry to employ crews that include both elevator
mechanics and elevator constructor helpers (also known as elevator mechanic helpers). It aso
appearsthat until sometime in the early 1990's, the Administrator routinely recognized the elevator
constructor helper classification, and included the classification and associated wage/fringe benefit
ratesin Davis-Bacon wage determinations. It isunclear precisely when the Administrator decided
to reexamine the work performed by elevator constructor helpers, but at some point in the early
1990's the Administrator concluded that the classification did not meet the 3-part helper test, and
stoppedincluding the hel per classificationinwage determinations. Based on thischanged approach,
the wage determinaions applicable to Miami Elevator’s and Mid-American Hevator’s projects
included wage rates for elevator mechanics, but nat elevator constructor helpers.

1. MID-AMERICAN ANDMIAMI ELEVATORS CONFORMANCE
REQUESTS: BACKGROUND, THE ADMINISTRATOR’S DECISIONS
AND PROCEDURAL HISTORY

A. Mid-American Elevator’s conformance request (ARB Case No. 97-145).

Sometime prior to June 1, 1995, Mid-American (apparently in ajoint venture with a second
firm, Rainbow Elevator) submitted a winning bid to the Chicago Housing Authority (CHA) for
construction of seven traction elevators at the Henry Horner Homesin Chicago. AR Mid-Am Tab
D. Although the contract waswith alocal public housing agency, and was not adirect contract with
the federal government, it is undisputed that it was subject to the prevailing wage requirements of
the Davis-Bacon Act and its regulations.

The wage determination applicable to the CHA elevator contract was General Decision IL
95009. Id. This wage determination included wage and fringe benefit rates for the elevator
mechanic classification ($25.29/hr. wages, and more than $6.12/hr. in fringe benefits), but did not
include the elevator constructor helper classification and associated rates. AR Mid-Am Tab | at 3.
Mid-American was awarded the contract on June 29, 1995. AR Mid-Am Tab D.
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In February 1997 —morethan 20 monthslater —Mid-American asked that two additional job
classifications be added to the wage determination for the CHA project, using the Davis-Bacon
conformance procedures at 29 C.F.R. 85.5. The requested classifications were an Elevator
Constructor Helper ($17.70/hr. wages plus $6.12/hr. fringe benefits) and an Elevator Constructor
Probationary Hel per ($12.645hr. wagesand nofringebenefits). Therequestinitially wassubmitted
by Mid-American to the Chicago Housing Authority’s contracting officer using the Labor
Department’ s Standard Form (SF) 1444. The SF 1444 includes a section in which the employee
representative (in this case, Elevator Constructors Local 2) indicates whether it concurs with the
proposed additional classification and wagerates. In thisinstance, the union did not concur with
adding the helper rates. AR Mid-Am Tab D.

The Davis-Bacon regulations require that when the employer and the employee
representative disagree on additional classifications, the contracting officer must transmit the
conformance request to the Administrator for review. 29 C.F.R. 85.5(a)(1)(v)(C). Inthiscase, the
request was transmitted by Phil Poirier, a Labor Relations Specialist with the U.S. Department of
Housing and Urban Development (HUD) in Chicago. Poirier noted that Mid-American requested
the two additional classifications based on the company’s labor agreement with the International
Union of Elevator Constructors, and attached a copy of the labor agreement.f However, he noted
that the union did not agree with the addition of the two dassifications, and stated that the proposal
“isnot consistent with DOL practice with respect to Helpers and Probationary Helpers.” AR Mid-
AmTabD.

Terry Sullivan, the Wage and Hour Divison's Section Chief, Construction Wage
Determinations, responded by letter dated March 13, 1997, denying the conformance request. AR
Mid-Am Tab C. Inannouncing this decision, the Section Chief first cited the section of the Davis-
Baconregulationsdealing generally with conformancerequests, 29 C.F.R. 85.5.(a)(1)(Vv), noting that
this section includes “ established criteria’ for adding classifications to wage determinations. In
addition, the Section Chief noted the uncodified 3-part test that applies uniquely to helper
classificationsto determinewhether the Wage and Hour Divisionwill consider issuing ahd per wage
rate, either aspart of an initial wage determination, or as part of a conformance request:

g Although Poirier’ sletter indicatesthat acopy of thelabor agreement was forwarded to the Wage and
Hour Division as an attachment to the conformance request on the CHA elevator contract, the agreement is
not found at Tab D of the Administrative Record. However, copies of the labor agreement are found at Tabs
E and G of the Mid-American Administrative Record. In both instances, they are associated with
correspondence relating to conformance requests by Mid-American on construction contracts with the
Chicago Transit Authority (CTA). Itisunclear why the materialsfrom the CTA contract are included in the
AdministrativeRecord in this case, because Mid-American’ s Petition for Review was limited to the Chicago
Housing Authority contract only and did not ask the Board to address possible problems with Transit
Authority contracts. A December 27, 1996, |etter from then-Section Chief Nila Stovall to Mid-Americanin
connectionwiththeCTA conformancerequestsal soisfound inthe Administrative Record inthiscaseat Tab
F.

It is unclear whether similar materials from Mid-American’sCHA conformance request may have
been omitted from the Administrative Record in this case. We note, however, that none of the parties have
suggested that the Recordis incomplete.
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Helper classifications may be added to a wage determination only
where (a) the duties of the helpers are clearly defined and distinct
from those of the journeyman classification and from the laborer, (b)
the use of such helpers is an established prevailing practice in the
area, and (c) the term “helper” is not synonymous with “tranee” in
an informal training program.

AR Mid-Am Tab C. Theletter closed by observing that “[n]o information has been submitted [to
the Division] to suggest that these testsare met with regard to the helper classification proposed in
the case.” Id.

Throughitsattorney, Mid-American requested by | etter dated May 6, 1997, that the Division
reconsider the Section Chief’s decision denying the conformance request. AR Mid-Am Tab B.
Accordingto counsel’ sletter, Mid-American forwarded copiesof earlier correspondence addressing
the question whether the elevator constructor helper classification met the 3-part test, expressing
concern that the materials may never have been routed properly to the Section Chief, and that his
March 1997 decision therefore may not have teken this information into account. Apparently
believing that theearlier denial had been based solely on the first element of the 3-part helper test
(i.e., whether the helper performs duties that are clearly defined and distinct from those of the
journeyman classification and from the laborer), Mid-American argued that under its labor
agreement with the IUEC, helpers are a distinct classification distinguishable from the elevator
mechanics:

Based on previous correspondence and communications, we
understand the Branch of Congruction Wage Determinations does
not seriously disputethat the Elevator Constructor Hel pers meet parts
(i) and (iii) of the test. Rather, it believes that the Helpers do not
meet part (i) of the test, i.e. that they do not perform duties separate
and distinct from those of the Mechanics. As we understand the
Branch’'srationale, it is based on the rationale that Hel pers perform
many of the same actual work tasks that a Mechanic will perform.

We submit thisis a facile and unworkable premise that does not
take into account that a Helper cannot do the more skilled tasks a
Mechanic performs unless closely supervised and directed by a
Mechanic. For example, Helpers are not alowed to work
unsupervised or to have their own tools. They mightbe abletodo a
particul ar lesscomplex work assignment that aMechanic will do, but
they must be told what to do and how to do it by the Mechanic, who
is responsible for reviewing and making sure the Helper is doing
right. A Helper isnever alowed to work on an assignment or project
without a M echanic being present and working with him.

AR Mid-Am Tab B at 2 (emphasis supplied).
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Mid-American’ srequest for reconsideration was reviewed by the Administrator’ sdesignee,
the National Office Program Administrator, who issued a final decision denying the conformance
request on August 13, 1997. AR Mid-Am Tab A. Through this representative, the Administrator
acknowledged that prior to issuingthe hel per regulationsin 1982, the Division had published wage
determinationsthat included the elevator constructor helper classification. “However, that practice
was reviewed, and it has been discontinued.” Id. at. 3. In explaining this changed practice/” the
Administrator cited the language of Article X of the collective barganing agreement, which states
that “there shall be no restrictions placed on the character of work which ahel per may peform under
the direction of aMechanic.” Inthe Administrator’sview, thislanguageplainly suggested that the
tasks performed by the elevator constructor hel pa were not “ clearly defined anddistinct from those
of the mechanic,” asrequired by thefirst element of the 3-part helper. 1d. The Administrator also
justified the changed practice by pointing to the third element of the 3-part ted, i.e., that helper
classifications will not be recognized if the helpers are trainees in an informal training program,
rather than the registered apprenticesor traineeswho are allowed on Davis-Bacon jobs at |ess-than-
journeymanwagerates pursuant to 29 C.F.R. 85.5(a)(4). The Administrator noted that management
and theunioninthe unionized-sector of theelevator constructionindustry had considered registering
an apprenticeship program at some point in the past, but that these efforts had been abandoned. In
the Administrator’s view, the elevator constructor helper could not be recognized because the
classification constituted the kind of informal training program not sanctioned for use on projects
subject to the Davis-Bacon prevailing wage requirements.

After recelving thisFinal Decision, Mid-Americanfiled apetition for review with the Board
on September 11, 1997.

B. Miami Elevator’s conformance request (ARB Case No. 98-086).

Miami Elevator Company was asubcontractor on aGeneral ServicesAdministration (GSA)
construction contract tobuild afederal courthouse and parking garagein Tampa, Florida. Under the
subcontract, Miami was responsible for construdion of the elevators on the project. The wage
determination applicable to the contract was FL 940002. See AR Miami, Tab H. Like the wage
determination involved in the Mid-American case, wage determination FL 940002 included wage
rates ($15.17/hr.) and fringe benefit rates (in excess of $4.32/hr.) for the elevator mechanic
classification, but no classification of elevator constructor helper or probationary helper. 1d.

OnNovember 11, 1996, Miami Elevator and Clark Construction Group (the prime contractor
on the project) asked GSA to approve a conformed rate for the elevator helper dassification at an
hourly wage rate of $12.35 (plus fringe benefits), pursuant to the Davis-Bacon conformance
procedures. AR Miami Tab F. Attached to Miami’ s submission was a memorandum (“rational€”)
explaining the justification for adding the hel per classification, noting that the elevator constructor
helper classification is recognized under the IUEC union agreement and observing that the wage

u Like the Section Chief earlier, the National Office Program Administrator again merged her
discussionof theuncodified 3-part hel per test with the general conformancerequirementsfound inthe Davis-
Bacon regulations at 29 C.F.R. 85.5(q). Id. at 2.
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determination rate for the elevator mechanic on the courthouse project was based on the IUEC
negotiated rate. 1d. Also attached was a copy of Wage and Hour Opinion No. 202 (Mar. 1, 1973),
in which the then-Assistant Administrator had suggested that if the local prevailing rate for ajob
classification (in that instance, carpenters) was the union rate, and if the union labor agreement
included a “helper” job classification, then the Department would recognize such a helper
classification.¥

GSA'’s contracting officer forwarded the conformance request to the Wage and Hour
Division. Id. By letter dated April 4, 1997, GSA advised Clark Construction Group that the Wage
and Hour Division orally had denied the conformance request. In turn, Miami filed a Petition for
Review with thisBoard on April 30, 1997, basedon the letter from GSA to Clark. Thisappeal was
docketed as ARB Case No. 97-092. AR Miami Tab D. Noting specifically that it believed that the
elevator constructor helper should be recognized under the “old” 3-part helper test, Miami attached
atabulation illustrating the respective tasks performed by elevator mechanics and elevator helpers
on the Tampa courthouse job, along with an affidavit from a company official. Based on this
tabulation, aswell asWH Opinion 202, Miami argued that the duties of the hel per weredistinct from
those of the mechanic, and noted that the hel per was a classification established under the prevailing
collective bargaining agreement. 1d.

Becausethe GSA letter to Clark did not constitute afinal (and appeal able) determination of
the Administrator, the Administrator moved to dismissthe petition, arguing that the appeal was not
ripe. The Board concurred with the Adminidrator, and dismissed the petition without prejudice.
AR Miami Tab B.

The Administrator formally denied Miami’ s conformance request in aletter to GSA dated
May 27, 1997. This letter was substantially identical to the letter issued to HUD denying Mid-
American’s conformance request. Compare AR Miami Tab Ewith AR Mid-Am, Tab C. Asnoted
previously, the primary rational e for denying the conformance request waslanguagein the Standard
Agreement indicating that there would be no restriction on thetasks that could be performed by an
elevator constructor helper under the supervision of an elevator mechanic.

Through counsel, Miami wrote to the Administrator seeking reconsideration of the May 27
decision. AR Miami Tab D. Miami again argued that the elevator constructor helper classification
should be approved because it conformed with the 3-part helper test, again attaching a tabulation
purporting to show the differences between the tasks performed by helpers and mechanics on the
Federal Courthouse job in Tampa. 1d. Alternatively, Miami suggested that if the Administrator
would not issue a conformed hel per wage rate, the workers that the company classified as elevator
constructor helpers might appropriately be deemed to be “skilled laborers’ under the wage
determination, and paid at the laborer wage rate. 1d. at unnumbered p. 4.

g The same Opinion letter statesthat “[t]he Department will not, absent aclear showing of prevailing
practice, issue or approve helper classificationswheninlocal usagethisclassificationisactually aninformal
trainee position.” Id.
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The Administrator (through his designee) responded with an extended |etter dated January
23, 1998, reviewing the history of helpea classifications under the Davis-Bacon Act and agan
denying the conformance. AR Miami Tab A. The Administrator again relied onthelanguageinthe
Standard Agreement between the IUEC and elevator contractors declaring that helpers were not
restricted inthework that they could perform on an el evator construction project and that their duties
therefore overlapped with the tasks performed by mechanics. Noting that the elevator mechanic
wage rate in the Tampa wage determination was based on the union-negotiated scale, the
Administrator cited the Wage Appeals Board' sseminal decisionin Fry Brothers Corp., WAB Case
No. 75-6 (June 14, 1977), which stands generally for the proposition that collectively-bargained
trade classification practices are followed in situations where the wage determination rate for ajob
classification is the negotiated rate. With specific regard to Miami’ stabulation of the dlegedly
distinct duties performed by elevator constructor helpers and mechanics, the Administrator noted
that there was no evidence that union contractors who performed elevator construction work in
Hillsborough County (Tampa) restricted the duties of elevator constructor hel persin the manner that
Miami claimed to have employed on the Tampa project, i.e., with helpers allegedly not performing
any of the tasks of elevator mechanics. AR Miami Tab A. Miami submitted a petition for review
to this Board, which was docketed as ARB Case No. 98-086.

C. Procedural history beforethe Administrative Revienv Board.

Miami filed a request that the above-captioned cases be consolidated, and Mid-American
filed a notice of intent to participate and brief in Miami’s appeal, ARB Case No. 98-086. In light
of the common evidence and issues presented, and in the interegt of administrativeeconomy, these
cases were consolidated by Order of the Board issued on May 8, 1998. See Fed. R. Civ. P. 42(a),
as made applicable by 29 C.F.R. 818.1(a) (1997) and Fed. R. App. P. 3(b). The International Union
of Elevator Constructors, AFL-CIO (IUEC), intervened and filed briefs in both matters. All four
parties— Miami Elevator, Mid-American Elevator, the lUEC, and the Administrator — participated
in oral argument before the Board on June 4, 1998.¢

[11. STANDARD OF REVIEW

TheBoard'sreview of the Administrator'srulingsisin the nature of an appellate proceeding.
29 C.F.R. 87.1(e). Weassessthe Administrator’srulingsto determine whether they are consistent
with the statute and regulations, and are a reasonable exercise of the discretion delegated to the
Administrator to implement and enforce the Act. Dep’t of the Army, ARB Case Nos. 98-120, 98-

¥ In connection with the Board' s hearing in June 1998, the Board was given a copy of an arbitration
decisionissued by arbitrator Stephen L. Hayford on March 2, 1998, Mid-American Elevator Co., Inc. v. Int’|
Union of Elevator Constructors, Local No. 2, FMCS Case No. 97-13958. The arbitration related to aclaim
by Mid-American that IUEC Local 2 failed to cooperate in the company’s efforts to obtain approval of the
Davis-Bacon helper conformance, and that the alleged lack of cooperation was a violation of the labor
agreement. We havereviewed Arbitrator Hayford' sdecision, but concludethat it isirrelevant to the specific
issues presented to the Board in these cases, i.e. whether the elevator constructor hel per classification meets
the Administrator’s express standard.
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121, 98-122 (Dec. 22, 1999), dip op. at 16 (under the parallel prevailing wage statute gpplicableto
federal service procurements, the Service Contract Act,41 U.S.C. 8351 et seq.), citing I TT Federal
ServicesCorp. (1), ARB Case No. 95-042A (July 25, 1996) and Service Employeesint’| Union (1),
BSCA Case No. 92-01 (Aug. 28, 1992). The Board generally defers to the Administrator as being
“inthe best position tointerpret thoserulesinthefirstinstance. . . , and absent an interpretation that
is unreasonablein some sense or that exhibits an unexplaned departure from past determinations,
theBoardisreluctant to set the Administrator’ sinterpretation aside.” Titan 1V Mobile Service Tower,
WAB Case No. 89-14 (May 10, 1991), slip op. a 7, citing Udall v. Tallman, 380 U.S. 1, 16-17
(1965).

V. DISCUSSION
In this discussion, we consider the falowing issues:

(1) Whether the Acting Administrator erred in concluding that the elevator constructor
helper classification cannot be recognized under the 3-part helper test because:

(a) thedutiesof elevator constructor hel pers are not distinguishablefrom the duties
performed by elevator constructor mechanics; and

(b) elevator constructor helpers are traineesinan informal training program.

(2) Whether the Administrator’ s conclusion that the elevator constructor hel pers could not
be classified and pad as “skilled labarers’ is consistent with the statute and regulations, and
reasonable.

(3) Whether the Administrator's decision not to recognize the elevator constructor hel per
classification is consistent with the Davis-Bacon Act, when the use of elevator constructor helpers
is alocally prevailing practice and the Administrator’s dedsion arguably represents a change in
longstanding pradice when issuing DBA wage determinations.

A.  Whether the Acting Administrator erred in concluding that the elevator constructor
helper classification cannot be recognized under the 3-part helper test because the
dutiesof elevator constructor helpersarenot distinguishablefromthedutiesperformed
by elevator constructor mechanics, and/or elevator constructor helpersaretraineesin
an informal training program.

Asdiscussed in detail above, prior to 1982 the Administrator devel oped an uncodified 3-part
test for determining when to recognize ahelper classification and publish thejob title and wage rate
inaDavis-Bacon wagedetermination (separate and distinct duties, prevailing practiceinthelocality,
and not an informal trainee program). This standard had been sanctioned as reasonable in a series
of Wage Appeals Board rulings. See pp. 5-7, supra. From 1982 until the early 1990's, the
Department attempted to implement adifferent, supervision-based approach to recognizing hel pers.
Under this approach, it was not necessary that the helpers’ duties be distinct from the tasks
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performed by journeymen; instead, helpers would be recognized on Davis-Bacon jobs and could
perform many of the same tasks as journeymen, so long as they were supervised by journeymen.
Supra, pp.7-8. By 1993, however, the Department abandoned efforts to implement the 1982 hel per
regulation, and reverted to the earlier 3-part hel per test. Supra, pp. 8-9.

In their submissionsto the Administrator and to the Board, both Miami and Mid-American
have conceded that the issue is whether the elevator constructor helper classification meets all the
elementsof the 3-part helper test. Moreover, thereis no dispute among the partiesthat employing
helpers is the prevailing practice among elevator contractors in the two localities (Chicago and
Tampa); thus, the “ second prong” of the 3-part helper test isnot at issue here. In this section of the
discussion, we review the arguments advanced by the parties concerning (1) whether the helpers
tasksare “clearly defined and distinct” from the tasks performed by mechanics (the first element of
thetest), and (2) whether thehelpersaretraineesinaninformal training program (thethird element).
We then follow with our analysis of these issues.

1. Whether elevator constructor helpers perform tasksthat are“clearly defined
and distinct” from the tasks performed by elevator mechanics.

Inthefinal decision lettersissued to each of the two contractors, the Administrator (through
his designee) offered the following explanation for his conclusion that the duties of the elevator
constructor helper were not “clearly defined and distinct” from those of the mechanic:

The Standard A greement between the National Elevator Industry Inc.
(NEII) and the International Union of Elevator Constructors (IUEC),
which provides the context for determining the prevailing practices
of union contractors in the elevator construction sector of the
construction industry, discusses helpersin“Article X.” Paragraph 1
of Article X, entitled, “Designation of Helper's Work and
Qualifications,” states that “there shall be no restrictions placed on
thecharacter of work which aHel per may performunder thedirection
of a Mechanic.” Further provisionsin Article X allude to training
modules which may be completed before a helper becomes a fuly
qualified mechanic, and conditions under which some helpers who
have not completed all of these modules may be employed as
“Temporary Mechanics.” Thus, the collective bargaining agreement
indicates that the duties of helpers employed by union contractors
who aresignatoriesto the Agreement may overlap [with the duties of
elevator mechanics).
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AR Miami Tab A at 3-4; AR Mid-Am Tab A at 3. Significantly, thislanguage from the Standard
Agreement isthe sole basisarticul ated for the Administrator’ s conclusion that the duties of elevator
mechanics and helpers overlap 2

Both Mid-American and Miami challenge the Administrator’s conclusion, albeit taking
different approaches.

Mid-American’ sPetitionfor Review—InitsPetitionfor Review, Mid-Americanreliesonthe
arguments it raised earlie to the Administrator. Mid-American challenges the Administrator’s
interpretation of the language found in Article X of the Standard Agreement:

Thereisnoway . . . that one can look at ArticleX asawhole—or for
that matter the agreement asawhole—and logically concludethat the
Helpers do not have clearly defined and distinct duties from those of
theMechanic classification. Whilethe M echanicsarefreeto delegate
whatever dutiesthey seefit to the Hel pers, the Hel pers simply cannot
do the same skilled tasks unless closely supervised and directed by a
Mechanic. In fact, the agreement makes clear that Helpers are not
allowed to do anything without supervision by a Mechanic, nor are
they alowed to have their own tools. Evenwith respect to theless
complex work assignments they may be del egated, they must be told
what to do and how to do it by the Mechanics, who are responsibe
for overseeing and making sure the Helpers are doing the assigned
task right.

= Because Miami Elevator earlier had submitted to the Administrator adocument purporting tolist the
differing duties that the company had assignedto elevator hel pers and mechanics on the Tampa courthouse
project, the Administrator’s final decision letter to Miami also addressed Miami’s material. However, the
Administrator discounted Miami’s data submission by relying on the same language from the Standard
Agreement quoted above, observing also that he (the Administrator) had “no evidence to suggest that it was
the practice among union contractors who performed elevator construction work. . . [in Tampa] to restrict
the duties of elevator constructor helpers’ along the linesimplemented by Miami Elevator. See AR Miami
Tab A at 3-4.
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PR Mid-AmY at 2. In arguing that the helper job is distinct from the mechanic position, Mid-
American analogizes the relationship to the distinction made between doctors and nurses or
paramedics:

Taken to its logical extension, the Department’s position that the
Mechanics and Helpers are indistinguishable because the Helpers
perform some of the same tasks as the Mechanics is the same as
sayingthat aparamedic’ sor nurse’ sdutiesareindistinguishablefrom
those of a physician because they do many of the same functions in
administering health care. But clearly physiciansperform at ahigher
level of skill because they have the superior training and experience
and comprehend the theory and science behind their craft. That
advanced knowledge and skill is recognized by their licensure.
Physicians know how to diagnose amedial problem and know what
medical treatment to prescribe. The fad that the nurse may then
administer that prescribed treatment just as the physician himself
might would not make the nurse’s duties indistinguishable from the
physician’s.

PR Mid-Am at 3.
Miami Elevator’ sPetitionfor Review—InitsPetition, Miami notesthe Administrator’ slong-

standing recognition of the elevator constructor helper classification, pointing out that the
Department explicitly had mentioned the preval ence of the elevator constructor hel per classification

E’ In this decision, the submissions of the parties are abbreviated as follows:
Mid-American Elevator Co., Inc.’s Petition for Review (Sept. 11, 1997).... PR Mid-Am
Miami Elevator Company’s Petition for Review and Request for
Consolidation (Feb. 28,1998) . ....... ...t PR Miami
Acting Administrator’ s Response to Petition for Review (Mid-American
Elevator case, Oct. 20,1997) ... ..ot e Admin Resp - Mid-Am
Acting Administrator’ s Response to Petition for Review (Miami Elevator
Case, APr. 17,1998) . . ... e Admin Resp - Miami
Reply Brief of Intervenor International Union of Elevator Constructors (Mid-
American Elevator case, Nov. 4,1997) .......... ... IUEC Reply - Mid-Am
Reply Bridf of Intervenar International Union of Elevator Constructors
(Miami Elevator case, May 4,1998) . ........ ..ottt IUEC Reply - Miami
Petitioner’s Reply Brief in Support of Petition for Review (Mid-American
Elevator case, NOV. 18,1998) ...ttt e Reply - Mid-Am
Petitioner’s Reply (Miami Elevator, May 4,1998) ..................... Reply - Miami
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when issuing the final rule in 1996 suspending the 1982 hel per reguations. PR Miami at 4; see 61
Fed. Reg. 68641, 44 n.3 (Dec. 30, 1996)(“Fifteen of the 21 union help [sic] classifications were
elevator constructor hel pers—a classification historically recognized nationwideinthe union sector
of the elevator constructor trade.”) (emphasis added). Miami also pointsto its earlier tabulation of
the claimed “ separate and distinct” job duties of helpers and mechanics on the Tampa courthouse
job (AR Miami Tab D), submitted to the Administrator as part of the conformance request, asfurther
evidence in support of its claim that the hel pers perform tasks different from the mechanics.

Administrator’ s Reply Briefs— The Administrator submitted similar, very brief statements
in response to each of thetwo Petitions. Citing the Wage AppealsBoard’ sdecisionin Rost Electric
Co., Inc., WAB CaseNo. 90-10 (May 24, 1991), the Administrator emphasizesthe primacy of the
3-part helper test and argues that the elevator constructor helper’s duties are not “ clearly distinct”
from those of elevator mechanics, based on the language from the Standard Agreement (quoted
supra at 18). Admin Resp - Mid-Am; Admin Resp - Miami 2?

InresponsetoMiami’ sargumentsthat the company (Miami) segregated the tasks performed
by helpers and mechanics on the Tampa courthouse job, the Administrator questions the legal
significance of the company’sclaim. Citing Fry Brothers Corp., WAB Case No. 76-6 (June 14,
1977), the Administrator suggests that the specific practices of Miami Elevator on the Tampa
courthouseproject are not controlling; instead, when the ratesin awage determination are based on
acollectivebargaining agreement (asisthe casewith the elevator mechanic classificationin Tampa),
it is the general union work practices under the labor agreement that must be followed on jobs
subject to the Davis-Bacon Act. Admin Resp - Miami at 6.

Reply briefsof Intervenor International Union of Elevator Constructors, andthe Petitioners
Responses— The International Union of Elevator Constructors submitted reply briefsin both cases.
Although the [UEC does not express unqualified support for the Administrator’ s policy, the union
asserts that both Miami and Mid-American misrepresent the facts when claiming that the duties
performed by elevator constructor helpers on the Chicago and Tampa construction projects are
“separate and distinct” from thework performed by the elevator mechanics:

For many years, the collective bargai ning agreements negotiated by
the lTUEC have recognized a hel per classification, which is paid at a
lesser rate than the mechanic. Thus, the Union can hardly object in
principle to the use of helpers on construction projects. What the
Union does object to, and what it seeksto addressin thisreply brief,
is Mid-American’sdistortion of the facts in order to squeeze itself
into the Procrustean bed of DOL’ s established test for recognizing a
helper classification. The IUEC did not urge DOL to adopt that
particular test; but aslong asit istobe employed, the Union believes

= With regard to Mid-American’ sclaim that the Admini strator misconstrues the Sandard Agreement,
the Administrator specifically charges tha Mid-American’sargument is based on an incomplete quotation
from Article IX, Paragraph 2 of the Standard Agreement — a quotation the Administrator asserts is
misleading. AdminResp Mid-Am at 6.
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it should be administered fairly and with due regard to the evidence.
The evidence in thiscase does not support the conclusion that under
DOL’s test, an elevator constructor helper classification should be
recognized on this particular [Chicago Housing Authority] job.

IUEC Reply - Mid-Am at 9; accord, IUEC Reply - Miami at unnumbered p.8. In support of this
proposition, the [UEC attached a seriesof affidavitsto itsReply Briefs, including an affidavit of the
union’ sformer Director of Organizing, John Quackenbush, and individual affidavits from elevator
mechanics who worked for Miami and Mid-American on the two construction projects at issuein
these conformance cases. Inall instances, the affidavits support the proposition that although there
isahierarchy of responsibility among theelevator crew on the projects(mechanicsbeing in charge,
and helpers assisting in a subordinate capacity), the two classifications are substantially integrated
in their work and there is substantial overlap in the tasks they perform. 1d., see attachments.

Mid-American submitted areplyinresponsetothebriefsof the Administrator andthe lUEC.
Mid-American asserted that the instant dispute is similar to the situation considered by the Wage
Appeals Board in Hawk View Apartments, WAB Case No. 85-20 (Apr. 24 1986), and that the
Administrator’ s decision not to recognize the elevator constructor hel per neither “ advances or even
reflectsthe basic purposes of the Davis-Bacon Act, i.e., to *hold . . . amirror up to local prevailing
wage conditions and reflect . . . them.”” Reply - Mid-Am at 4, quoting Hawk View, slip op. at 8.
Inrebuttal tothe lUEC' saffidavits, Mid-American submitted an affidavit by the company president,
Robert R. Bailey 111, contesting the premise of the IUEC affidavits that the tasks performed by
helpers on the CHA project did not differ from the work of the mechanics. See generally Reply -
Mid-Am.

Miami similarly submitted a short response to the Administrator’ s brief initsappeal, noting
alleged weaknesses in the Administrator’s efforts to explain away the documents Miami had
proffered with its Petition (i.e., Opinion WH-202, the Hawk View decision, and a copy of a
conformance decision issued by the Division to the Rome Housing Authority in July 1997). See
generally Reply - Miami.

2. Whether elevator constructor helpers are trainees in an informal training
program.

Inhisfinal decisionletters, the Administrator expressed theview that the hel per classification
is an informal (i.e., unregistered) training program, and its participants therefore are informal
trainees. Under this reasoning, the classification fails the third element of the 3-part test. AR Mid-
A, TabA at 3-4;, AR Miami Tab A at 5. The Administrator noted that the Standard Agreement refers
to anational training program for elevator constructor helpers, but that the program has never been
registered as an apprentice or trainee program with federal or state agencies. 1d.

Neither Mid-American nor Miami argues that the elevator constructor helper classification
meets the requirements of the formally-recognized apprentice or trainee programs. Ingead, Mid-
American asserts that the Administrator’s reasoning on the “informal traineg’ issue is circuitous
essentially the result of an incorrect conclusion regarding the “ separate and distinct duties’ test.
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Under Mid-American’s argument, the “informal trainee” issue disappears once the elevator
constructor helper is correctly recognized as an entirely separate class of worker “whose function
isto assist the Mechanics.” PR Mid-Am at 3.

Miami offers an argument on this point that focuses on history, declaring that the hel per
classification and training program existed during the many yearswhen theWageand Hour Division
recognized the job title, yet the existence of the training program had never been viewed as an
impediment to approving the hd per position under the 3-part test. Moreover, Miami representsthat
many helpers do not seek training to become journeymen and do not go through the steps required
to become mechanics. PR Miami at 6-7. Inits Reply brief, Miami asserts that the company “has
no requirement tha its hel pers participate in any training program” and that “many” of its helpers
have worked in the classification for years, with no desre to becomeamechanic. Reply Miami at
4,

The IUEC does not offer argument with regard to the training issue, but notes in its Reply
to the Mid-American Petition that the Standard Agreement (Art. X, 14) provides that helpers are
eligible to become mechanics only after working in the trade for three years and completing the
training courses and an examination. [UEC Reply Mid-Am at 3-4; see also AR Mid-Am, Tab E
(Standard Agreement).

Analysis—Mid-American and Miami each argue that elevator constructor helpers perform
duties that are separate and distinct from the duties performed by elevator mechanics, and are not
trainees in an informal (i.e., unregistered) training program. In his final decision letters, the
Administrator has concluded otherwise; the Administrator’ s position regarding the duties of the
helpers and mechanics is endorsed by the [UEC, the Intervenor. Based upon therecord beforeus,
itis clear that the Administrator has reached the better conclusion.

“ Clearly defined and distinct duties” issue— At the outset, it must be acknowledged that the
Administrator’ sown effortsto justify hisdecision are conspicuously weak. Theinitia lettersfrom
Wage and Hour Division Section Chief Sullivan to the contracting agencies(GSA, HUD) merdy
cite to the DBA conformance regulations and restate the 3-part test for recognizing helper
classifications, then conclude with the bald declaration that “[n]o information has been submitted
to suggest that thesetests are met with regard to the hel per clasdfication proposed inthecase.” AR
Miami Tab E, AR Mid-Am Tab C. The Section Chief offers no meaningful analysis of hisreasons
for rejecting the Petitioners’ arguments, notwithstanding thefact that Miami Elevator had submitted
a copy of the 1973 Opinion WH-202 (seeming to suggest that a helper classification found in a
collective bargaining agreement presumptivey would be approved), and Mid-American had noted
that these sameel evator constructor hel persroutinely hadbeen recognized on Davis-Bacon projects
in the past. AR Miami Tab F; AR Mid-Am Tab E.

The Administrator’ sfinal decision letters are not much more enlightening. By thetimethe
Administrator issued hisfinal decisionsin these cases, Miami had augmentedits evidence with an
extended tabulation of the responsibilities of elevator helpers and mechanics on the Tampa
courthousejob. AR Miami Tab D. Mid-American again had questioned why theelevator hel per had
been recognized routinely for many years under the 3-part test, but now was deemed not to meet the
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sametest; in support of itsconformancerequest, it had offered aconcisejustification for itsview that
the duties assigned to the hel per classification were distinct from mechanics' duties. AR Mid-Am
Tab B.

In the final decision letters, the Administrator admits that the Wage and Hour Division had
a long tradition of recognizing the elevator helper classification, but merely declares without
explanation that the “practice was reviewed, and it has been discontinued.” AR Miami Tab A, AR
Mid-Am Tab A. Nowhere is there a discussion suggesting that changed work practices in the
elevator construction industry prompted the shift in practice, nor isthere any explicit claim that the
Administrator had reassessed therel ationshi p between the hel persand mechani csand concluded that
his prior practice had been in error.

Thesoleargument advanced by the Administrator in support of hisconclusionthat theduties
of the elevator helper overlap with those of the elevator mechanic (thereby precluding recognition
under the 3-part helpe test) is the Administrator’s interpretation of Artide X of the Elevator
Industry’s Standard Agreement. The Administrator does not cite any facts regarding actual field
practicesto support hisinterpretation of thelabor contract, nor doeshe claim that hisconclusion was
based on the general experience of the Wage and Hour Division. We have reservationsabout using
this approach (i.e., interpreting collective bargaining agreement language) as the sole justification
for changing a Wage and Hour Division practice having broad implications nationwide to a major
segment of the construction industry. 2 Although the text of a labor agreement may be of some
value in reaching conclusions about the relationship between the elevator mechanics and elevator
hel pers, the phraseol ogy of acollectivebargai ning agreement often invol vessubtleindustry-specific
concerns that may be clear to the parties to the contract, but may not be apparent to outsders.
Indeed, Miami and Mid-American — both parties to the Agreement, and who operate under it daily
—flatly disputethe Administrator’ sinterpretation of the Standard Agreement provisions. Although
the Administrator and the Wage and Hour Division can lay claim to extensive expertise on
construction industry practicesbased ontheir DBA enforcement activities, we areuncertain that the
Administrator can claimsimilar expertiseintheareaof interpreting work assignment languagefound
in a collective bargaining agreement. Under the exiging DBA regulatory scheme, decisons
regarding appropriate job classifications under the Davis-Bacon Act ultimately should be centered
onsomeform of fact-based analysis (for example, areapracticedata, relianceonthe Administrator’s
expertise, or other data); parsing the clauses of a collective bargaining agreement is an imperfect
substitute for an analysis based on evidence of duties actually performed

Although we would have reservations about the Administrator’ sfinal decisionsif they were
supported in the record solely by the text of the labor agreement, the materials submitted by the

= In the Administrator’s defense, we note that the Wage Appeals Board aso relied heavily on
interpreting labor agreement textsin two casesrel ating to helper classifications. See De Narde Construction
Co., WAB CaseNo. 78-03(May 14, 1979), dlip op. at 4; Clevenger Roofing and Shest Metal Co., WAB Case
No. 79-14 (Aug. 20, 1980), slip op at 4.

H’ In making this observation, we do not diminish the continuing vitality of the Wage Appeals Board’'s
decision in Fry Brothers Corp., which provides a mechanism for determining the content of various job
classifications aready found in a wage determination.
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Petitioners and their accompanying argument make clear that the Administrator's ultimate
conclusioniscorrect, i.e., that theelevator hel per classification cannot be recognized under the 3-part
test becausethereis substantial overlap between thetasks performed by hel persand mechanics. For
example, Miami’s tabulation of 21 phases of elevator construction work (AR Miami Tab D),
purporting to demonstrate tha hel pers perform separate tasks from mechanics, is more plausibly
interpreted as supporting the Administrator’s conclusion. In virtually every instance, the elevator
helper isdescribed by Miami as assisting the elevator mechanic in performing thework of thetrade,
or the helper is described as performing work of the trade at the direction of the mechanic (e.g.,
preparing hardware, connecting wiring systems, mounting el ectrical boxes, working with mechanics
in moving materials and beams, etc.). Whilethe tabulation planly pointsto the hierarchical nature
of the relationship (mechanics in charge, helpers performing as directed), and also suggests that
higher-skilled wark is performed by the mechanics, the overall message is that the mechanics and
helpers essentially are working as a 2-person team on all mgjor tasks.

Similarly, Mid-American declares that

aHel per cannot do the moreskilled tasks aM echanic performsunl ess
closely supervised and directed by aMechanic. For example, Helpers
are not allowed to work unsupervised or to have their own tools.
They might be abletodo a particular lesscomplex work assignment
that a Mechanic will do, but they must be toldwhat to do and how to
do it by the Mechanic, who isresponsible for reviewing and making
surethe Helper isdoing right. A Helper isnever allowed to work on
an assignment or project without a Mechanic being present and
working with him.

AR Mid-Am Tab B at 2 (underscorein original, italics added). Here again, the contractor plainly
isindicating that the helper is performing work of the elevator constructor craft as part of ateam,
with the key demarcation between the mechanic and helper classifications being therelativelevels
of skill and responsihility. Thisrelationshipisconsistent with the type of supervision-based hel per
that would have been recognized under the now-superseded 1982-89 DBA helper regulation, but it
Isinconsistent with the “ separate and distinct duties” element of the Administrator’ s 3-part test for
recognizing helpersthat currently isin effect.

In addition, Mid-American notesthat hel pers who havecompleted certan training modules
may be allowed to work as Temporary Mechanics; this observation also suggests a significant
overlap between the work of helpers and mechanics, because if hel pers were not performing many
of the duties of mechanics, it is implausibe that they would be sufficiently skilled to move
immediately into $25.29/hr. mechanic positions based merely upon classroominstruction. PR Mid-
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Amat 2-3.2 |nsum, it isapparent that the Administrator’s conclusion that the work of the helper
is not distinct from tasks performed by the mechanic is correct ¢

“Traineesin an informal training program’ issue— Our review of therecord in connection
with the “informal training program” issue similarly leads usto conclude that the Administratoris
correct. In its brief to the Board, Miami notes that the Wage and Hour Division recognized the
elevator helper classification on Davis-Bacon jobs for many years without expressing concern that
the classification failed to meet the third element of the 3-part test. Moreover, Miami notes that
“[m]any helpersnever seek any training tobecomejourneymen and have no desireto go through the
stepsnecessary to enter that classification.” PR Miami at 6. Similarly, Mid-American observesthat
"...ahelper does not have to compl ete atraining programas acondition of continued employment.
A helper can become a'permanent’ helper.” Reply Mid-Am at 8. Mid-American alsoiscritical of
the Administrator’ s observation in thefinal decision lettersthat the lUEC and the management side
of the elevator construction industry once considered registering an apprenticeship program, but
declined to do so; Mid-American argues that the decision not to register an apprenticeship program
does not by itself imply that helpers are, perforce, informal trainees. PR Mid-Am at 3; AR Miami
Tab A; ARMid-Am Tab A.

We agree with Mid-American that the devator industry’s decision not to register an
apprenticeship program does not per se mean that helpers are participantsin an informal training
program. We could not reach such a conclusion, because the recordis silent on the content such an
apprenticeship program would include and what relationship, if any, an apprenticeship program
would have to the elevaor helper classfication. However, the Administrator is correct that the
Standard Agreement describes repeatedly the training function that is associated with the elevator
helper classification, which isthe entry-level classification in the industry. It isapparent that new
workersordinarily are hired ashel pers, are provided with training and experience, and at some point

= Both the IUEC and Mid-American attached evidentiary materials to their briefs that were not
considered by the Administrator during hisdeliberaions, and therefore are not part of the Administrative
Record in this case. In reviewing final decisions of the Administrator in Davis-Bacon Act cases, the
Administrative Review Board’ srole isto provide appellate review of the Administrator’ s decisions “on the
basis of the entire record beforeit.” 29 C.F.R. 887.1(3), 7.9(f). Our primary focusis on the record that was
devel oped before the Administrator, which informed the Administrator’s deliberations. To the extent that
wereview extra-record material stha accompany apetition for review or other pleadings—i.e., material sthat
were not previously submitted to the Administrator — our limited concern is to decide whether they raise
questionsthat warrant aremand to the Administraor for additional evaluation. See Dep't of the Army, dlip
op. at 11, n. 10 (under the Service Contract Act); COBRO Corp., ARB Case No. 97-104 (July 30, 1999), dlip
op. a 12, n.10 and cases cited therein (same); seealso 29 C.F.R. 87.1(e). Inthiscase, we have examined the
extra-record submissions and concludethat they tend to confirm the Administrator’ s decision, and that no
remand is warranted.

=) Mid-American’s attempt to anal ogize the relationship of elevator mechanics and helpers under the
DBA to the relationship between medical doctors and paramedics/nurses with regard to the FLSA’s
professional exemption (PR Mid-Am at 3) is inapposite. The two statutes have different objectives and
enforcement schemes. We agree with the Administrator that the analogy isinvalid, and therefore does not
merit extended discussion here.

USDOL/OALJREPORTER PAGE 25



arealowed to riseto journeyman level by taking an examination. And Miami’ sassertion that some
trainees never rise to the journeyman mechanic level servesto support the very distinction that the
Administrator makes — i.e., that the helpers essentially are participating in an informal training
program — because one of the hallmarks of the registered apprenticeship and trainee classifications
that are approved for Davis-Bacon purposesis that the workers who participate in these organized
programs of instruction ultimately complete the programs and move onward to higher-level
classifications; the apprentice and trainee positionsare not terminal classificationinthemselves. See,
e.g., 29 C.F.R. 829.5. Although the record on this question isslim, we find that it too supports the
Administrator’ sfinal decisionsthat the el evator helper classification doesnot meet therequirements
of the third element of the Administraor’s 3-part test.

B. Whether the Administrator’sconclusion that theelevator constructor helperscould not
beclassified and paid as” killed laborers” isoonsistent with thestatuteand regulations
and reasonable.

Citing language found in All Agency Memorandum No. 174, Miami Elevator arguesthat if
the Administrator does not approve the conformance request, then the proper remedy isto reclassify
its elevator constructor helpers as “skilled laborers.” PR Miami a 7; AR Miami Tab D at
unnumbered p. 4. Miami relies upon the following text from the Wage and Hour Division’s 1993
directive to contracting agencies.

The Department will continue to take action to ensure that workers
erroneously classified as helpers are reclassified as journey-level
workers or laborers in accordance with the work performed (those
cases, for example, whereempl oyeesperformwork solely of askilled
nature, where individuals do not work under the supervision and
direction of ajourney-level classification, or whereworkers perform
duties beyond the duties performed by helpers pursuant to the
practice in the area).

AAM No. 174 at 3.

Miami misconstrues the language and intent of the All Agency Memorandum. The laborer
classificationisnot adefault option that automaticdly isavail able toconstruction contractorsin the
event that ahel per classification isnot recognized. Justasthe various mechanic classificationseach
have well-defined collections of tasks that in the aggregate define “the trade” under the Act and the
regulations, so too does the laborer craft have its own distinctive dutiesin each locality. Based on
Miami’ stabulation of the tasks performed by elevator congructor helpers(AR Miami Tab D), itis
clear that the hel pers are engaged actively in performing the work of the elevator construction trade
and, absent their participation in aregistered apprentice or trainee program, must be paid as el evator
mechanics pursuant to 29 C.F.R. 85.5(a)(4). The Administraor therefore iscorrect in finding that
the elevator helpers are not to be classified as “ skilled |aborers.”

C. Whether the Administrator'sdecision not to recognizetheelevator constructor helper
classification is consistent with the Davis-Bacon Act, when the use of elevator
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constructor helpersisa locally prevailing practiceand the Administrator’s decision
arguably represents a change in longstanding practice when issuing DBA wage
determinations.

In addition to its fact-based argument that elevator helpers perform duties that are distinct
from those of mechanics, both Petitioners assert more general legal arguments challenging the
Administrator’s decision. Mid-American focuses on the undisputed fad that using helpersin the
elevator industry is prevailing local practice, arguing that the Administrator’s decision resultsin
classification practices that do not “hold . . . amirror up to local prevailing wage conditions and
reflect . . . them.” Reply - Mid-Am at 4, quoting Hawk View, dlip op. at 8.

Miami raisesargumentstied to three L abor Department documentsrel ating to therecognition
of helpers on Davis-Bacon jobs that it views as precedential: (1) the Wage Appeals Board’ s 1986
decision in Hawk View Apartmerts; (2) a July 1997 conformance decision involving elevator
mechanic helper job classifications issued by the Wage and Hour Division for a Rome Housing
Authority (New Y ork) construction project; and (3) a1973 opinion letter issued by the Wage and
Hour Division, Opinion WH-202 (Mar. 1, 1973), available at BNA WH Manual 99:1113.

Hawk View Apartments— Astoday, the 1986 Hawk View decision wasissued by the WAB
during a period when the 3-part helper test was the standard being used by the Wage and Hour
Division. The Hawk View dispute arose on alow-income housing project in Reno, NV, which was
subject to both the labor standards provisions of the Davis-Bacon Act and the Nevada state
prevailingwagelaw. The Labor Department’ sDBA wage scheduleincluded “plumber” and “ sheet
metal worker” classifications and wage rates that were based on the local union rates; however, the
DBA wage determination did not include classifications and wage rates for “plumber’s helpers,”
“irrigation plumber’s helpers’ or “utility man,” even though the collective bargaining agreements
included these subjourneyman classifications. In contrast to the DBA wage determinations,
however, the Nevadastate prevailing wage determination recognized these classifications. Boththe
DBA and the Nevada wage determinations were included in the specifications applicable to the
housing project.

Theprime contractor on the project and the Reno Housing A uthority submitted conformance
requests to the Wage and Hour Division seeking to add the helper and utility man classifications;
the requests were denied. The Housing Agency began withholding funds from the contractor in
connection with wage underpayments to the helpers and utility men.

An appeal to the Wage AppealsBoard followed, and the Board reversed the Administrator’s
decision and approved the conformance of the hel per classificationsin a2-member majority opinion,
joined by a separate concurrence by Member Thomas Dunn. The Board’s 2-member majority
opined that under the specific facts of the Hawk View case,

it would not effectuate the purposes of the Act to assess aremedy as
though the basic purposes of the Davis-Bacon Act had been viol ated.
... The Board will nat go on to consider whether there may have
been fine technical violations of the Department of Labor's
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regulations — regulations which may be out of touch with the
applicable Nevada local practice.

Hawk View, slip op. at 5. The majority was heavily swayed by the fact that the use of plumber’s
helpers and utility men reflected local practice as evidenced by the Nevada state prevailing wage
determination, and that all the local bidders on the project probably waould have used the same
staffing patterns. In the Board' s words:

In this case, the majority concludes that any local area contractor
conforming to local practice aswdl as local negotiaed agreements
who bid the instant job would not have done it any differently than
the way that it was performed here.

One of the classical statements oft repeated with respect to the
Davis-Bacon Act isthat the Act holdsamirror up to local prevailing
wage conditions and reflects them. The majority concludes that it
would not effectuate the purposes of the Act to establish a double
standard; one which pertainsto local area practice established by the
State of Nevadaunder its Prevailing Wage Law derived wholly from
negotiations between crafts and employers in the construction
industry for private construction without Davis-Bacon Act funds, and
another set of standards that applies only to federally financed or
federally aided programs subject to the Davis-Baoon Act.

Id., slip op. at 7-8.

Member Dunn reached the same result in his concurrence (i.e., reversing the Administrator
and approving the addition of the helper rates), but through a different analysis In Dunn’sview, it
was appropriate to approve the helper and utility man wage rates simply because the journeyman
wage rates in the wage determination were based on union scale, and the underlying collective
bar gaining agreements recognized the subjourneyman classifications:

In this case there is no dispute that the helper and other
subjourneyman classifications requested by the petitioner reflect
locally prevailing practice in the Reno, Nevada, area. The
impediment to their approval by the Assistant Administrator wasthat
the scope of duties of each of the proposed classifications was not
clearly defined and distinct from thejourneyman’ sduties. All thatis
held in this case is that where the Wage and Hour Division
determinesthat the prevailing rate for aclassification of laborer and
mechanic is equivalent to the wage rate negotiated in a collective
bar gaining agreement applicableto the sameclassification of |aborer
and mechanic in the locality, the work practices adopted in that
agreement, including recognition of hel per and other subjourneyman
classifications, shall also be recognized as prevailing.
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Id., concurrence of Member Dunn, at 12 (emphasis added).

In its Petition, Miami cdls to the Board's atention both the mgjority opinion and the
concurrence in Hawk View, asserting that these opinions offer strong support for its view that the
Administrator should have recognized the elevator helper classification because such recognition
would be consistent with the “basic principles of the Act,” and specifically with Member Dunn’s
view that the presence of the hel per d assification inthe collective bargai ning agreement —the source
of the prevailing elevator mechanic wage rate — should be sufficient to merit publication of the
negotiated helper wage rate. PR Miami at 4-5.

Wage and Hour Division’s Rome Housing Authority conformance action (July 24, 1997) —
Miami also notesthat in July 1997 (i.e., roughly during the same time period when Miami and Mid-
Americanwere seeking to add the hel per classificationsthrough the conformanceprocess), theWage
and Hour Division issued a conformance decision to the Rome (New Y ork) Housing Authority
approving the addition of an* Elevator Mechanic” classification to awage determination at thewage
rate normally paid to the elevator constructor helper. AR Miami Tab C. Miami asserts that the
Administrator’s decision denying the conformance request for the Tampa courthouse project is a
“departure from the precedent established only last summer by the Rome, New Y ork conformance
approval.” PR Miami at 6.

Neither Miami nor the other parties to this proceeding offers any explanation of the events
leading up to the Rome Housing Authority conformance action. However, we note that the Rome
Housing Authority requested that both Elevator Mechanic ($22/hr., plus benefits) and Elevator
Mechanic, Helper ($15.40/hr., plus benefits) job classifications be added to the wage determination
applicable to the housing project. If the wage determination had included an elevator mechanic
classification and wage rate, there would have been no need to ask that a mechanic rate be added
through the conformance process. Thus, we infer that the original wage determination did not
include any job classification for performing elevator construction work (i.e., neither the elevator
mechanic or the elevator hel per position).

In responseto the conformance request, the Wage and Hour Division declared that a hel per
classification would not be approved unless it met the 3-part test, and that the requested Elevator
M echanic, Helper classification would not be approved without ashowing by the Housing A uthority
that the position met al the criteria of thetest. However, the Wage and Hour Division expressed a
willingnessto establish the Elevator Mechanic at the lower wage rate that had been proposed for
theHelper (i.e., $15.40/hr. plusbenefits). Asaresult, the conformance action technically denied the
addition of the Helper job classification, but approved the conformance of the Mechanic
classification at the lower wage rate normally paid to the Helper. Miami argues that the
Administrator’s denia of its conformance request on the Tampa project is inconsistent with the
Adminigrator’ swillingnessto publish an elevator mechanicclassification at an elevator hel per wage
rate in the Rome Housing Authority action.

Opinion WH-202 — In support of its Petition, Miami also cites Opinion WH-202 (BNA WH

Manual 99:1113), an opinion letter issued by the Assistant Wage and Hour Administrator in 1973,
which addressesthe circumstances under which the Division would recogni ze ahel per classification
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under the Davis-Bacon Act. PR Miami at 5. In relevant part, the Opinion provided the following
guidance, apparently addressed to the Department of Housing and Urban Devel opment:

“Carpenter’ shelper” and other such subclassificationsareincluded
in construction wage determinations . . . when the information
available indicates that a practice of using such a classification
prevailsinthearea. . . .

When information available to the Department shows the
prevailing ratefor carpenters, for example, to bethe sameasthelocal
union rate, the Department will conform to union negotiated practice
insofar as any subclassification such as helper is concerned. If such
a classification is included in the negotiated agreement, the
Department will include the classification in applicable decisions.
The duties ascribed to the position by the Department will be the
same as those contemplated in the agreement.

With the exception of asituation where negotiated rates prevail as
described in the preceding paragraph, spedfic statements with
universal application cannot be made regarding theproper distinction
between a“ helper” and a“laborer” or the extent to which either may
use “tools of thetrade.” . . .

* * *

The Department will not, without a clear showing of prevailing
practice, issue or approve helper classifications when in local usage
this classification is actually an informal trainee position. [The
Davis-Bacon] Regulations. . . provide for the use of apprenticesand
trainees on projects subject to Davis-Bacon requirements. Such
classifications are not, and need not be, included in the wage
determination.

Id. Miami argues its requested elevator constructor helper classification fits squarely within the
standard articulated by Opinion WH-202. In Miami’s view, if the Department is to “conform to
union negotiated practice insofar as any subclassification such as helper is concerned[,]” id., it
follows that the elevator constructor helper classification should be recognized inconnection with
thewage determination applicableto the Tampa project becauseit isundisputed that theemployment
of the helper classification prevails in the locality, and the prevailing wage rate for the elevator
mechanic is based on the collectively-bargained rate.

Administrator’ sReply—Inresponseto Miami’ slegal arguments, the Administrator discounts
the significance of the documents cited by Miami. Admin Resp- Miami at 7-8. The Administrator
characterizes the Wage Appeals Board's decision in Hawk View as “a questionable anomaly,”
incorrect legally because the decision (a) was inconsistent with the Department’s Davis-Bacon

USDOL/OALJREPORTER PaGce 30



regulations and (b) was based upon unusual facts. 1d. With regard to Opinion WH-202, the
Administrator asserts that the document “merely repeatsthe longstanding position . . . that helpers
will berecognized if their useis an established prevailing practicein the area,” and dedares further
that “to the extent that a 25-year old opinion may be construedto be at oddswith current regulations,
the regulations are obviously controlling.” Id. at 8. The Rome Housing Authority conformance
decision is distinguished from the instant conformance request, with the Administrator observing
that his decision in the New York conformance case “did not allow the addition of a helper
classification, but merely allowed alower rate to be conformed to the wage determination for the
mechanic classification.” Id. at 6 n.3.

Analysis — There can be little question that the Administrator’s decision to stop issuing
elevator constructor helper wage rates as part of the DavisBacon wage determination process
represented anotabl e changefromlong-standing practice. Although thisBoard (likeits predecessor,
the Wage Appeals Boad) extends broad deference to the Administrator in interpreting the statute
and regulations, the level of deference is diminished if “an interpretation [of the Administrator] . .
.isunreasonablein some senseor . . . exhibits an unexplained departure from past determinations.”
Titan 1V Mobile Service Tower, WAB Case No. 89-14 (May 10, 1991), dlip op. at 7, citing Udall v.
Tallman, 380U.S. 1, 16-17 (1965). The Supreme Court has held that heightened scrutiny ismerited
by an adjudicator where an agency’ sinterpretation of astatute or regulation isadeparturefrom prior
interpretations. INSv. Cardoza-Fonseca, 480 U.S. 421, 446 n. 30.

Although the Administrator’ s decision to stop recognizing the elevator helper constructor
classification might appear at first to fall within this category of “changed interpretation,” on closer
examination it is clear that the core elements of the Administrator’s policy regarding the 3-part
hel per test did not changeat all inthesecases. L eaving aside the period when the 1982-1989 helper
regulation was being developed and implemented, the Administrator’s articulation of the three
elementsof the hel per test has been unchanged since the 1970's, if not before. Certainly by thetime
the 1982-89 hel per regulation was suspended in 1993, the Administrator’ s articul ation of the 3-part
test was crystal clear. See 58 Fed. Reg. 58954 (Nov. 5, 1993). Thus, we are not really confronted
in these cases with a change of policy, but with a reexamination of the facts and circumstances
surrounding the devator construdor helper clasdfication, and how the 3-part test applies.

We consider first MidAmerican’s argument that the Administrator’s decisions not to
conformthe elevator helper classification result in astaffing pattern that isinconsistent with locally
prevailing practice. All of the elevator industry parties (Mid-American, Miami and |UEC) appear
to be in agreement about the basic organization of elevaor construction work, which most often
revolvesaround paired crews of mechanics and helpers. Accepting thisastrue, and even accepting
Mid-American’s argument that the Administrator’s denial of the conformancerequest produces a
staffing pattern that is out-of-sync with prevailing practice, it does not follow that the
Administrator’s decision isin conflict with either the statute or regulations and must be reversed.

Inthisregard, we note that the oft-repeated declaration that the purpose of the Davis-Bacon
Actisto“hold. ..amirror up tolocal prevailing wage conditions and reflect . . . them” on federal
construction projectsisasimplistic and inaccurate characterization of the statute. Reply - Mid-Am
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at 4, quoting Hawk View, dlip op. a 8. Thestatuteismore complex thanthis. Thegoal of the Davis-
Bacon Act isto ensure that the federal government’ s construction program does not subvert local
wage structures. To accomplish thisobjective, Congress has mandated that |aborers and mechanics
working on federal construction contracts must be paid no less than the local prevailing wage for
their job classification, as determined by the Secretary of Labor. 40 U.S.C. 8276a. Within the
federal government, the Secretary isdesignated asthe central authority responsible for devising the
Act’s overall enforcement scheme. Reorganization Plan No. 14 of 1950, 5 U.S.C. Appendix.

Fromapurely logical gandpoint, theunderlying premise of the Davis-Bacon prevailingwage
law isinconsistent with Mid-American’s claim that wage patterns onfederal construction projects
simply should “mirror” local wage rates. After al, it isvirtually inevitable that some laborers and
mechanics who work in agiven jurisdiction are paid lessthan the prevailing wage rates determined
by the Secretary, yet the congressionally-mandated prevailing wage scheme requires that all
construction workers be paid not-less-than the prevailing rate when employed on a federal
construction contract — even those workers who might otherwise be employed on non-Federal
projectsin the local construction industry at lower pay scales. The goal of the Ad isnot merely to
replicate (or “mirror”) the full range of local pay scales, but to require that workers be paid at |east
the prevailing rate.

Moreover, the Davis-Bacon Act does not even address the issue of workers in training
positions or subjourneyman classifications. Althoughitis clear that the Secretary has authority in
someinstancesto include subjourneyman classificationswithinthe overall prevailing wage scheme,
particularlyinlight of theappdlate court decigonsin Building and Construction TradesDep’t, AFL-
ClO v. Donovan, supra, and Building and Construcion Trades Dep’'t, AFL-CIO v. Martin, supra,
the historical record suggests that since the inception of the Act in 1935, the Secretary at all times
has been highly seledive in determining what subjourneyman classifications would be recognized
on Federal construdion projects, and at what wage and fringebenefit rates. Under the existing DBA
regul ations, only two subjourneyman classifications are recogni zed —apprentices and trainees—and
in both cases, workersin thesetraining classifications are allowed to be paid less than the prevailing
laborer or mechanic wage for their craft only if they participate in training programs that have been
approved by government agencies’

In sum, the prevailing wage mechanism chosen by Congress always has included the
possibility that some construction workersin alocality who normally earn less than the prevailing
wage might earn more when employed on a project subject to the Act; similarly, the Secretary and
the Administrator have a long history of limiting the circumstances under which workers in a
training mode would be allowed to work on federally-funded projects, generally insisting that such
workersbeenrolledin government-approved training programsdesigned to promote quality training
and prevent abuse. The fact that these forces combine to produce a staffing pattern that may not

=L Asdiscussed supra at 10, the helper classifications that can be recognized under the traditional 3-
part helper test are not truly subjourneyman classifications, because the duties of such helpers are distinct
from the duties of the journeyman. Conceptually, the helpers that are recognized under the 3-pat test are
closer to being a separate, specialized trade that functions in a serving capacity.
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“mirror” local practice does not mean that the Administrator’ sdecisions are incorrect, either under
the law or reguldions.

With regard to the Labor Department documents cited by Miami, we agree that if two of
them (the Wage AppealsBoard’' s 1986 Hawk View decision and the 1973 Opinion WH-202) were
viewed as precedent binding on the Administrator and thisBoard, then the Administrator’ sdecision
to stop issuing elevator hel per wage rateswould raise serious concern. Miami iscorrect in asserting
that these documents bath seem to suggest that when a union rate for aparticular crat prevailsin
alocality, and the underlying collective bargaining agreement includes a hel per classification, then
the Wage and Hour Division automatically should recognize the collectively-bargained helper
classification and publish a helper wage rate — arguably, without a detailed evaluation of the
classification under the 3-part helper test. If this were the Administrator’s policy, then a strong
argument could be made that the elevator helper classification should be recognized. However,
when viewed in the broader context, we agree with the Administrator that neither Hawk View nor
Opinion WH-202 compels areversal of the Administrator’s decisionsin these cases.

L eaving aside the period when the 1982-1989 helper regulation was at issue, it is clear that
the Administrator’ sarticulated 3-part test for recognizing hel pers has been unchanged for morethan
20 years, and thistest repeatedly was endorsed by the Wage Appeals Board acting on behalf of the
Secretary. See casescited at p. 5, supra. Moreover, although not formally codified, the 3-part test
explicitly is declared as the Administrator’s standard in the 1993 notice suspending the helper
regulations. 58 Fed. Reg. 58954 (Nov. 5, 1993). Inlight of thishistory, we sharethe Administrator’s
view that the mgjority opinion in Hawk View must be viewed as an aberration tied to the specific
factsconfronting the Board in the case, and not precedential. Asbest we can determine, Hawk View
isthe only decision of the Wage Appeals Board or the Administrative Review Board whicdh adopts
a helper classification because it is found within a prevailing collective bargaining agreement; as
such, it stands in sharp contrast both to earlier and later decisions in which collectively-bargained
helper classifications are rejected if they do not meet the standards of the 3-part helper test. The
Board s decision in Hawk View reflectsa level of deferenceto privately-negotiated arrangements
between employers and labor unions that is inconsistent with the Administrator’s declared policy
on helpers, a policy that is not dependent in any way on the existence or non-existence of
collectively-bargained hel per rates. We need not decide here whether or under what circumstances
the Administrator might lawfully adopt a policy of recognizng helper job classifications simply
becausethey appear incollective bargai ning agreements; the questionisnot presented in these cases.
What is significant, however, isthat the Wage Appeals Board in Hawk View accorded insufficient
deference to the Administrator’s lawful policy.

The Davis-Bacon Act offers little guidance regarding the methodology to be used by the
Secretary when determining the classifications of laborers and mechanics and the associated
prevailing wage rates, other than a specific statutory definition for the term*“locality.” Becausethe
statuteis so sparein providing direction to the Secretary, rarely arethereinterpretive questionsthat
can be determined directly by an adjudicator based on thetraditional tool sof statutory interpretation;
instead, the more common function of the Board is to review the Administrator’ s interpretation of
the statute to determine whether the Administrator’s construction is a permissible construction of
the statute, so long as it is consistent with congressional intent. Chevron U.SA., Inc. v. Natural
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Resources Defense Council, Inc., 467 U.S. 837, 843 (1984). Thiseval uation of the agency’ saction
relies upon such factors as the statutory scheme, structure and goals; legidative intent, the quality
of the agency’ sreasoning, and the agency’ s consistency (or, if the agency interpretation represents
achange of policy, itsreasons for making the change). OFCCP v. Keebler, ARB Case No. 97-127,
ALJCase No. 87-OFC-20 (Dec. 21, 1999), dlip op. at 17, citing Morton v. Ruiz 415 U.S. 199, 237
(1974). In our view, this was the task confronting the Wage Appeds Board in reviewing the
Administrator’ s conformance decision in Hawk View.

Because the Board in Hawk View did not repudiate the Administrator’s basic standard for
approving helper classifications, the decision reversing the Administrator only can be explained as
being limited to the peculiar facts of the case.

With regard to the concurring opinion of Member Dunn, which apparently would direct the
Administrator to adopt any helper classification that appears in a collective bargaining agreement
in situations where union wage rates are found to prevail, we note our disagreement. In light of the
Administrator’ sdeclared policy on hel perswhen the decision wasissued in 1986 (i.e., aperiod when
the 1982 helper regulation was not being enforced, and the 3-part test effectively was the
Administrator’ senforcement policy), the concurrencereflectsasignificant overreaching initsview
of the Board'srole.

Opinion WH-202 — The 1973 Wage and Hour Division opinion letter cited by Miami is
ambiguous. Likethe Dunn concurrence in Hawk View, the opinion letter suggeststhat for craftsin
which the local union wage rate prevails, the Division will publish a helper wage rate when it
appears as part of the (prevailing) collective bargaining agreement. However, akin to the 3-part
helper test, the opinion letter also notes that ahelper rate will not be recognized if it is determined
that the helper is aparticipant in aninformal training program.

Advisory opinions issued by the Wage and Hour Division have limited precedential
significance. They can berelied upon by employers as adefense to an enforcement action until such
timeasthey are “rescinded, modified, or determined by judicial authority to beinvalid.” 29 C.F.R.
§790.17(h). One court has observed that such advisory opinions are “expressly issued subject to
change by the Administrator,” and the advice offered is not valid for any period after the
Administrator hasannounced achangeinpolicy. Taylor-Callahan-Coleman CountiesDistrict Adult
Probation Dep’'t v. Dole, 948 F.2d 953, 957 (5th Cir. 1991), citing 29 C.F.R. §790.17(h) - (i).

We notefirst that the two cases before this Board are denials of conformance requests, and
are not enforcement actions. This difference plainly diminishes any precedential significance that
Opinion WH-202 might otherwise possess. But more important, excepting for the moment the
period when the 1982-1989 helper regulation was at issue, since the mid-1970s both the
Administrator and the Board repeatedly have stated that the controlling standard for recognizing
hel persisthe 3-part test, including the definitive policy statement inthe 1993 suspension regul ation.
Wetherefore agreewiththe Administrator that the 1973 opinionletter effectively hasbeenrescinded
by subsequent DOL policy declarations on this issue.
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With regard to the Rome Housing Authority conformance matter, we agree with the
Administrator that it i sdistinguishablefrom thesecases. 1nthe Miami and Mid-American cases, the
wagedeterminationsalready included aprevailing wageratefor the el evator mechanic classification,
and the contractors requested the addition of the elevator constructor helper classification. In
contrast, the Rome Housing A uthority matter involved arequest that both amechanic and hel per rate
be added to the wage determination. The Administrator declined to conform the helper
classification, observing that it did not meet the 3-part test, but agreed to add the mechanic
classification at the helper wage rate. Although we are unclear why this choice was made, the fact
isthat the Administrator’s application of the 3-part test in theRome Housing Authority matter was
no different from his actions in these cases. We note also that the Board has consistently held that
a party seeking a conformed rate may not rely on a wage determination granted to another party,
regardless of the similarity of work in question. See, e.g., J.A. Languet Construction Company,
WAB Case No. 94-18 (Apr. 27, 1995).

VII. CONCLUSION
The Administrator’s decisions denying the conformance requests in these two cases are

within the range of discretion accorded under the Act and its implementing regulations and are
reasonable. The Petitions for Review are DENIED.2¥

SO ORDERED.
PAUL GREENBERG
Chair
CYNTHIA L. ATTWOOD
Member
= Board Member E. Cooper Brown did not participate in the consideration of this case.
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