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Li m ted Access Managenent of Fisheries off A aska, Determ nations and Appeal s

AGENCY: National Marine Fisheries Service (NWS), National Cceanic and
At nospheric Administration (NQAA), Comerce.
ACTI O\ Proposed rul e; request for coments.
SUMVARY: Thi s document proposes procedures to govern appeals of initia
adm nistrative determ nations under the A aska fixed gear Pacific halibut and
sabl efi sh I ndividual Fishing Quota (IFQ limted access program This proposed
rule sets forth: Who nmay appeal initial admnistrative determ nations; the
tine period for submtting appeals; what nust be included in appeals;
procedures regardi ng acceptance of appeals; the authority of appellate
officers; the process for disqualifying appellate officers; evidentiary
procedures; the hearing process, including discretionary pre-hearing
conferences; post-hearing decisions; and general procedures for appeals. The
intended effect of this action is to set forth proposed procedures for appeals
frominitial admnistrative determ nations nade by NVFS nanagenent staff and
deci sions issued by appellate officers under the | FQ program
DATES: Comments nust be received at the following address no |later than March
28, 1994.
ADDRESSES: Comments nay be sent to Ronald J. Berg, Chief, Fisheries Managenent
Di vi sion, Al aska Region, NMFS, 709 W 9th, room 453, Juneau, AK 99801 or P.Q
Box 21668, Juneau, AK 99802, Attention: Lori J. Gravel. Copies of this
proposed rule, and the final environnental inpact statenent/supplenentary
environnental inpact statenent (FEIS/ SEIS) for the halibut and sabl efish I FQ
prograns, respectively, nmay be obtained fromthe North Pacific Fishery
Managenent Council, P.Q Box 103136, Anchorage, AK 99510
FOR FURTHER | NFORVATI ON CONTACT: John Lepore, Fisheries Regul ations
Speci al i st, A aska Region, NWVFS, at 907-586-7228
SUPPLEMENTARY | NFORMATI ON:
Backgr ound

The I FQ programis a regulatory regine i ntended by the North Pacific
Fi shery Managenent Council (Council) to pronote the conservati on and
managenent of halibut and sabl efish resources, and to further the objectives
of the Magnuson Fi shery Conservation and Managenent Act (Magnuson Act) and the
Northern Pacific Halibut Act (Halibut Act).

The Al askan fisheries using fixed gear for Pacific halibut (H ppogl ossus
stenol epi s) and sabl efi sh (Anopl oponma finbria) in the areas defined in 50 CFR
676.10 (b) and (c) will be managed through the | FQ program begi nning in 1995.
Further infornmation on the programis contained in the preanble to the fina
regul ations inplenenting the program (50 CFR part 676) (58 FR 59375, Novenber
9, 1993).

This action proposes procedures for appeals under 50 CFR part 676. Appeal s
woul d be available frominitial adm nistrative determ nations nade by NVS
managenent staff and appellate officers' decisions. Final action on this
proposed rule will be taken by NVFS after review and consideration of public
comment s.

Initial Adm nistrative Determ nations
Initial administrative determ nations are the findings of NVFS staff on



eligibility for initial allocation, transfer and use of quota share (QS) and
| FQ under the IFQ program Initial admnistrative determinati ons becone the
final agency action within 90 days of its issuance unless appeal ed under the
procedure descri bed bel ow.

Exanpl es of initial adm nistrative determ nations that would be rmade by
NVFS staff are: (1) Wiether applicants have submtted sufficient docunentation
to denonstrate that they are qualified persons, or their
successors-in-interest, as defined in 50 CFR 676.20(a)(1); (2) whether to
grant initial QS allocations to applicants based on the docunentation provided
in applications; (3) whether docunentation submtted with applications, or
docunent ati on requested by NVFS staff, supports the clains nmade on
applications for initial Q5 allocations; (4) whether to grant initial
al l ocations based on specific vessel categories and fishery statistical areas
and (5) other issues that mght arise under 50 CFR part 676.

Prior to making initial admnistrative determ nations, NWS staff would be
able to request additional information fromapplicants to support their
applications. Applicants would be provided 90 days to respond to these
requests. Requests for additional infornmation would provide an opportunity for
applicants to submt additional docunentation for clains not consistent with
data contained in NWS files. Requests for additional information could not in
t hensel ves be the subject of an adm nistrative appeal. Appeal abl e
determ nati ons woul d not be made until: (1) An applicant has responded to the
request by providing additional information within the time period; (2) an
applicant has waived the right to respond to the request for additiona
information, and instead has requested that a determ nation be nade on the
application inits current form or (3) an applicant has not responded w thin
the applicable tinme period.

Appeal s

Persons, as defined in 50 CFR 676.11, whose interests are directly and
adversely affected by initial admnistrative determ nations made by NWS staff
or by decisions issued by appellate officers would be able to appeal those
determ nati ons or decisions. The proposed rule woul d establish a 2-tier
appeal s process (i.e., appeal of an initial admnistrative determnation to
the appellate officer and appeal of an appellate officer's decision to the
Regi onal Director). This process would provide applicants with a reasonabl e
opportunity to be heard concerning agency actions.

Appeal s woul d have to be in witing; appeals nmade orally, either in person
at NMFS, or over the tel ephone, would not be accepted. The witing requirenent
protects the applicant (now appellant) by providing a witten record of the
i ssues appeal ed and ensuring that the appeal becones part of the record
Appeal s woul d al so have to be in original form This neans that NVFS woul d not
accept appeals sent by electronic transm ssion (telefacsimle). Appeals could
be either nmailed or personally delivered to NWS. Appeals subnitted by nai
may be sent certified, return receipt requested, to provide the appellant with
evi dence of mailing the appeal in case it becones |ost or destroyed.

Addresses of record woul d be established fromthe addresses used by
persons on their first correspondence to NWS, Restricted Access Managenent,
Juneau, AK. For nost persons, this first correspondence would be their request
for an application for @S allocation. Any changes to the address of record
shoul d be pronptly provided to NMFS in witing. The burden to notify NWS of
addr ess changes woul d be on the | FQ program applicant because the applicant is
in the best position to have know edge of such changes. Supplying address
changes ensures that NWFS woul d have an accurate and current address for
corr espondence



Eligibility to appeal would begin on either the date initia
determ nati ons were nade by NMFS staff or on the date decisions were issued by
appel | ate officers. Appeals would have to be filed with NMFS within 90 days of
the date an initial admnistrative determ nati on was nade, or within 45 days
of the date an appellate officer's decision was issued

Appel l ants woul d be required to submt a full witten statenent in support
of the appeal, including a concise statement of the reasons why the initia
adm nistrative determ nation has a direct and adverse effect on the appell ant
and shoul d be reversed or nodified. The appellate officer may request
additional information fromthe appellant to resolve the appeal. Appeals
nerely challenging the | FQ regul ati ons woul d not be accepted.

In addition to the witten statenment of appeal, an appellant may request,
inwiting, a hearing on one or nore issues naterial to the appeal. A request
for a hearing woul d have to be acconpani ed by a concise statenent: (1) Raising
a genui ne and substantial issue of adjudicative fact for resolution; and (2)
listing avail able and specifically identified reliable evidence upon which the
factual issue can be resolved. A hearing would not be held on issues of policy
or law, or upon the basis of nere allegations, denials, or genera
descriptions of positions and contentions.

The appel |l ant coul d, and woul d be encouraged to, supply evidence
supporting the statenent of appeal and request for a hearing. By tinely
submitting a conpl ete appeal, and by providing sufficient supporting evidence
the appellate officer could nmake a decision in the appellant's favor without
further proceedings. Alternatively, the appellate officer could deny the
appeal as unfounded, a decision that woul d be appeal able to the Regi ona
Director. Finally, the appellate officer could decide to order a hearing to
aid in the disposition of one or nore of the issues presented on appeal

Heari ngs
Witten or oral hearings would be held at the appellate officer's
di scretion to resol ve genuine and substantial issues of adjudicative fact, if
such hearings woul d be useful to resolve those issues. The decision of whether
to hold a witten or oral hearing would be solely within the appellate
officer's discretion and could not be appealed to the Regional Director

The appellate officer could order a witten hearing on a determ nation
that the issues presented in an appeal could be resolved by allow ng the
appel | ant an opportunity to respond through witten subm ssions. The witten
hearing process would be the preferred nethod of resolving issues unless the
appel l ate officer determined that an oral hearing is necessary. The appellate
officer mght decide to order an oral hearing on one or nore issues after
begi nning the witten hearing process

On ordering a witten hearing, the appellate officer would provide the
appel lant with notice that a witten hearing has been ordered, provide the
appel lant with a statenment of issues to be determ ned, and provide the
appel lant with 30 days to file a witten response, which mght include
affidavits fromthe appellant or other w tnesses. The statenment of issues
woul d provide the appellant with information concerning the issues to be
determ ned at hearing by the appellate officer. This statenent would help to
focus the appellant on pertinent, rather than extraneous, issues. The
appel l ate officer mght, at his/her sole discretion, extend the 30-day filing
period for the witten response if the appellant shows good cause for failing
to neet the deadline. This extension would be provided only in cases in which
the appellant could not respond within the time period. The success of the |FQ
program depends on the tinely disposition of all appeals. Extensions for an
unjustified failure to neet filing deadlines would not be all owed.



The appel l ate officer would order an oral hearing on a determ nati on that
an oral hearing is necessary to resolve one or nore issues presented in the
appeal . As expl ai ned above, the decision to order either an oral or witten
hearing lies solely within the appellate officer's discretion. On ordering an
oral hearing, the appellate officer would provide the appellant with notice
that an oral hearing has been ordered, provide the appellant with a statenent
of issues to be determ ned by the hearing process, and provi de the appell ant
with notice, at least 30 days in advance, of the place, date, and tine of the
oral hearing. Hearings would be held in Juneau at the prescribed date and
tine, unless the appellate officer determ nes, based upon good cause shown,
that a different place, date, or time would better serve the interests of
justice. As explained above, routine delays would not be allowed, and the
ordering of continuances, |ike extensions, would be solely within the
appel l ate officer's discretion

The proposed rule would all ow appellate officers to order pre- hearing
conferences. The pre-hearing conference could be used to sinplify the issues,
obtain stipulations and adm ssions of facts, and discuss the possibility of
settlement without further proceedings. Sinplifying the issues would increase
the efficiency of the hearing process by ensuring that the appellant's tinme
and effort are not wasted on extraneous issues. Stipulations, which are
conditions that are specified and agreed on in advance, and adni ssions of
fact, which are admi ssions that certain facts are not in dispute and do not
need to be proved, would assist in streamining the hearing process.
Settlenents could be beneficial to all parties concerned, allowing for the
resol ution of some issues without the tine and cost that woul d be associ at ed
with using the entire hearing process. The formal rules of evidence would not
apply.

The appel l ate officer would have authority to conduct hearings in an
orderly manner, including the powers specifically listed in proposed Sec
676.25(i). In addition, NMFS is considering whether the appellate officers
have the legal authority to (1) issue subpoenas to conpel testinony and the
production of documentary evidence, and (2) take depositions and cause
depositions to be taken. Al though these additional powers are not specifically
enunerated in proposed Sec. 676.25(i), NVWFS neverthel ess requests public
comrent on the authority for, and advisability of, granting appellate officers
t hese powers.

To provide for the integrity of the process, appellate officers would
wi thdraw from an appeal at any tinme they deemthensel ves disqualified. This
coul d occur because of financial connection to the case, ex parte
communi cations, or sone other personal bias. In addition, appellants would be
able to request withdrawal of the appellate officer. An appellate officer
m ght wi t hdraw upon the appellant's notion if it was entered prior to the
i ssuance of a decision and the appellant denonstrated personal bias or other
basis for disqualification. If the appellate officer denies the notion to
wi t hdraw, he/she would have to do so on the record.

At the conclusion of the hearing, whether oral or witten, the appellate
officer would close the record and i ssue a decision. The proposed rule would
require that the appellate officer's decision be based solely on the record of
t he proceedi ngs, ensuring that the appellant woul d have the opportunity to
review all information that was used in the decision-naking process. This
requi renent would al so establish a record for review on appeal

Appeal to the Regional Director

An appel | ant whose interests are directly and adversely affected by an

appel | ate officer's decision would have an opportunity to appeal that decision



to the Regional Director. Awitten appeal to the Regional Director would have
to be filed within 45 days of the issuance of the appellate officer's
decision. If the appellate officer's decision was not appealed within this
45-day period, that decision would becone effective upon the expiration of the
tinme period and woul d be considered a final agency action. A 45-day period is
proposed because it is long enough to provide the appellant with reasonabl e
tine to prepare an adequate appeal to the Regional Director, but not be too
long as to unduly delay the appeals process. An appeal to the Regiona

Director would have to clearly and concisely state the reasons why the
appel l ate officer's decision has a direct and adverse effect on the appellant,
or other party, and should be nodified, reversed, or renanded

The Regi onal Director would resolve the appeal based solely on the record
as devel oped by the appellate officer and would not hold another hearing
Anot her hearing at this stage of the process is unnecessary because al
evi dence and testinony for the proper disposition of issues should have been
presented to the appellate officer and would be in the record. The appellate
officer's decision would be affirned by either the Regional D rector denying
the appeal or issuing an order affirmng the appellate officer's decision. The
Regi onal Director could deny appeals that are submtted after the 45-day
period or appeals that did not articulate a sufficient basis to nodify,
remand, or reverse the appellate officer's decision. The Regional Director
could al so order that an appellate officer's decision be nodified or reversed
or remanded to an appellate officer for further proceedings consistent with
the Regional Director's decision. In all cases, the Regional Director would
issue a witten decision explaining the reasons for the determination. Unless
a remand was ordered, a decision by the Regional Director would be a fina
agency action subject to judicial review. In the case of a renmand, the
appel | ate officer would need to conduct further proceedings consistent with
the Regional Director's decision

d assification
This proposed rule is designed to i nplenent the appeals portion of the
| FQ program a programintended by the Council to pronote the conservation and
managenent of the halibut and sabl efish resources, and to further the
obj ectives of the Magnuson Act and the Halibut Act. This proposed rule is
consistent with the national standards, other provisions of the Magnuson Act,
the Halibut Act, and other applicable | aws.

Aregulatory flexibility analysis was prepared for the | FQ program
describing the effects of this programon snall entities. This analysis was
contained in the FEIS for the | FQ program The Secretary of Commerce concl uded
that the | FQ program woul d have a significant econom c inpact on a substantia
nunber of snall entities based on this analysis. Any effect of this proposed
rul e, which inplenents the appeals process for the | FQ program was incl uded
inthis prior analysis

This proposed rule contains a collection of infornmation requirenent
subj ect to the Paperwork Reduction Act of 1980. The estinmated response tine
for the collection of information required to file an appeal to a QS
application is 4 hours. The collection of informati on has been approved by the
Ofice of Managenent and Budget, OMB control nunbers 0648-0272 (I FQ for
Paci fic Halibut and Sabl efish in the Al aska Fisheries) and 0648-0269 (Wstern
Al aska CDQ Program.

This rule is not subject to review under E O 12866. List of Subjects in
50 CFR Part 676

Fi sheries; Reporting and recordkeepi ng requirenents.
Dated: February 3, 1994. Nancy Foster, Deputy Assistant Administrator for



Fi sheries, National Marine Fisheries Service.

For the reasons set out in the preanble, 50 CFR part 676 is proposed to be
anended as follows: PART 676--LI M TED ACCESS MANAGEMENT OF FEDERAL FI SHERI ES
IN AND OFF Al aska

1. The authority citation for 50 CFR part 676 continues to read as
fol |l ows:

Authority: 16 U.S.C. 773 et seq. and 16 U S.C. 1801 et seq.

2. In Sec. 676.25, the text is added to read as foll ows:
Sec. 676.25 Determ nations and appeal s.

(a) CGeneral. The follow ng section describes the procedure for appealing
initial admnistrative determ nations and appellate officers' decisions nade
under 50 CFR part 676.

(b) Who May Appeal . Any person whose interest is directly and adversely
affected by either an initial admnistrative determ nation or an appellate
officer's decision may file a witten appeal. For purposes of this section,
such a person will be referred to as ““applicant'' or "“appellant''.

(c) Subm ssion of Appeals. Appeals nust be in witing and must be
submitted in original formto NWS, P.QO Box 21668, Juneau, AK 99802; or to
NMVFS, 709 WO9th, room 413, Juneau, AK 99801. Appeals transmtted by el ectronic
nmeans will not be accepted.

(d) Tine Periods for Appeals and Date of Filing.

(1) Appeals rnust be filed within the followi ng time periods:

(i) Appeals frominitial admnistrative deterninations nust be filed
within 90 days of the date the determi nation was nade; and

(ii) Appeals fromappellate officers' decisions must be filed within 45
days of the date the decision was issued.

(2) The time periods w thin which appeals nmust be filed begin to run on
the date of issuance of the initial adm nistrative determ nation or appellate
officer's decision that gives rise to the appeal. Saturdays, Sundays, and
Federal holidays will not be included in computing such time periods, which
concl ude at the close of business of the final enunmerated day, except that
when such time periods conclude on a Saturday, Sunday, or Federal holiday,
such periods will be extended to the cl ose of business on the next business
day.

(3) For purposes of this section, the date of filing is the date the
appeal is received by NWS.

(4) Al other tine periods established under this section will be conputed
in a manner consistent with the provisions of paragraphs (d)(2) and (3) of
this section.

(e) Address of Record. NMFS will establish as the address of record the
address used by the applicant in initial correspondence to NWS, Restricted
Access Management, after the application period has begun. Notices of all
actions affecting the applicant after establishing an address of record will
be mailed to that address unless the applicant provides NVFS, in witing, with
any changes to that address. NWS bears no responsibility if a notice is sent
to the address of record and is not received because the applicant's actual
address has changed w thout notification to NVS.

(f) Statenment of Reasons for Appeals fromlnitial Determnations.
Applicants nust tinely submit a full witten statement in support of the
appeal , including a concise statenent of the reasons why the initial
adm nistrative determ nation has a direct and adverse effect on the applicant
and shoul d be reversed or nodified. If the applicant requests a hearing on any



i ssue presented in the appeal, such request for hearing nmust be acconpani ed by
a concise witten statenent raising genuine and substantial issues of

adj udicative fact for resolution and a |list of available and specifically
identified reliable evidence upon which the factual issues can be resol ved.
The appellate officer will limt his/her reviewto the issues stated in the
appeal ; all issues not set out in the appeal will be waived.

(g) Decision Wiether to Order a Hearing. The appellate officer will review
the applicant's appeal and request for hearing and, at his/her sole
di scretion, proceed as follows:

(1) Deny the appeal. A decision to deny the appeal may be appealed to the
Regi onal Director as provided in paragraph (o) of this section

(2) Issue a decision on the nerits of the appeal if the record contains
sufficient informati on on which to reach final judgnent. A decision on the
nerits of the appeal may be appealed to the Regional Director as provided in
paragraph (o) of this section; or

(3) Order that a hearing be conducted. The appellate officer may so order
only if the appeal denonstrates the follow ng

(i) There is a genuine and substantial issue of adjudicative fact for
resolution at a hearing. A hearing will not be ordered on issues of policy or
| aw;

(ii) The factual issue can be resolved by avail abl e and specifically
identified reliable evidence. A hearing will not be ordered on the basis of
nere allegations or denials or general descriptions of positions and
contenti ons;

(iii) The evidence described in the request for hearing, if established at
hearing, woul d be adequate to justify resolution of the factual issue in the
way sought by the applicant. A hearing will not be ordered if the evidence
described is insufficient to justify the factual determ nation sought, even if
accurate; and

(iv) Resolution of the factual issue in the way sought by the applicant is
adequate to justify the action requested. A hearing will not be ordered on
factual issues that are not determnative with respect to the action
request ed.

(h) Types of Hearings. If the appellate officer determ nes that a hearing
shoul d be held to resolve one or nore genuine and substantial issues of
adj udi cative fact, he/she nay order:

(1) Awitten hearing, as provided in paragraph (m of this section; or

(2) An oral hearing, as provided in paragraph (n) of this section

(i) Authority of the Appellate Oficer. The appellate officer is vested
with general authority to conduct all hearings in an orderly manner, including
the authority to:

(1) Admi nister oaths;

(2) Call and question w tnesses; and

(3) Issue a witten decision based on the record.

(j) Evidence. Al evidence that is relevant, naterial, reliable, and
probative may be included in the record. Fornmal rules of evidence do not apply
to hearings conducted under this section

(k) Appellate Oficer Decisions. The appellate officer will close the
record and issue a decision after he/she determines that there is sufficient
information on the record of the proceedings and all procedural requirenents
have been net. The deci sion nust be based solely on the record of the
proceedi ngs. Appellate officers' decisions will becone effective 45 days after
the date the decision is issued, unless appellant files a tinely appeal to the
Regi onal Director in accordance with paragraph (o) (1) and (2) of this



section, or the Regional Director orders review of the appellate officer's
deci sion in accordance wi th paragraph (0)(4) of this section.

(1) Disqualification of an Appellate Oficer. (1) The appellate officer
will withdraw froman appeal at any tine he/she deens hinsel f/ herself
di squalified.

(2) The appellate officer may withdraw from an appeal on an appellant's
nmotion if:

(i) The notion is entered prior to the appellate officer's issuance of a
deci si on; and

(ii) The appellant denonstrates that the appellate officer has a personal
bias or any other basis for disqualification.

(3) If the appellate officer denies a notion to withdraw, he/she will so
rule on the record.

(m Witten Hearing.

(1) An appellate officer nay order a witten hearing under paragraph
(h)(1) of this section if hel/she:

(i) Oders a hearing as provided in paragraph (g)(3) of this section; and

(ii) Determines that the issues to be resolved at hearing can be resol ved
by allowi ng the appellant to present witten materials to support his/her
posi tion.

(2) After ordering a witten hearing, the appellate officer wll:

(i) Provide the appellant with notice that a witten hearing has been
or der ed;

(ii) Provide the appellant with a statement of issues to be determ ned at
hearing; and

(iii) Provide the appellant with 30 days to file a witten response. The
appel l ant nmay al so provi de docunmentary evi dence to support his/her position.
The period to file a witten response may be extended at the sole discretion
of the appellate officer if the appellant shows good cause for the extension.

(3) The appellate officer nay, after reviewing the appellant's witten
response and docunentary evidence:

(i) Oder that an oral hearing be held, as provided in paragraph (h)(2) of
this section, to resolve issues that cannot be resolved through the witten
heari ng process;

(ii) Request supplenmentary evidence fromthe appellant before closing the
record; or

(iii) dose the record.

(4) The appellate officer will close the record and issue a decision after
he/ she determnes there is sufficient information on the record. This decision
will be considered final for purposes of appeal to the Regional D rector as
provided in paragraph (o) of this section.

(n) Oral Hearing. (1) The appellate officer nmay order an oral hearing
under paragraphs (h)(2) and (m(3)(i) of this section if he/ she:

(i) Oders a hearing as provided in paragraph (g)(3) of this section; and

(ii) Determnes that the issues to be resolved at hearing can best be
resol ved through the oral hearing process.

(2) After ordering an oral hearing, the appellate officer will:

(i) Provide the appellant with notice that an oral hearing has been
or der ed;

(ii) Provide the appellant with a statement of issues to be determ ned at
hearing; and

(iii) Provide the appellant with notice, at |east 30 days in advance, of
the place, date, and tine of the oral hearing. Oral hearings will be held in
Juneau at the prescribed date and tinme, unless the appellate officer



det erm nes, based upon good cause shown, that a different place, date, or tine
will better serve the interests of justice. A continuance of the oral hearing
may be ordered at the sole discretion of the appellate officer if the
appel | ant shows good cause for the continuance

(3) The appellate officer nay, either at his/her own discretion or on the
noti on of the appellant, order a pre-hearing conference, either in person or
tel ephonically, to consider:

(i) The sinplification of issues;

(ii) The possibility of obtaining stipulations, adm ssions of facts, and
agreenents to the introduction of docunents;

(iii) The possibility of settlenment or other neans to facilitate
resol ution of the case; and

(iv) Such other natters as nay aid in the disposition of the proceedings.

(4) The appellate officer nust provide the appellant with notice of a
pre-hearing conference, if one is ordered, at |east 30 days in advance of the
conference. Al action taken at the pre-hearing conference will be made part
of the record

(5) At the beginning of the oral hearing, the appellate officer may first
seek to obtain stipulations as to material facts and the issues involved and
may state any other issues on which he/she nay w sh to have evi dence
presented. |ssues to be resolved at the hearing will be limted to those
identified by the appellate officer as provided in paragraph (g)(3) of this
section. The appellant will then be given an opportunity to present his/her
case.

(6) During the oral hearing, the appellant has the right to present
reliable and material oral or docunentary evidence and to conduct such
cross-exam nation as may be required in the interests of justice

(7) After the conclusion of the oral hearing the appellant nay be given
tinme by the appellate officer to submt any supplenentary information that may
assist in the resolution of the case.

(8) The appellate officer will close the record and i ssue a decision on
the appeal after he/she determines there is sufficient infornation on the
record. This decision will be considered final for purposes of appeal to the
Regi onal Director as provided in paragraph (o) of this section

(o) Appeals to the Regional Director. An appellant nmay appeal an appellate
officer's decision to the Regional Director. Al such appeals nust be filed
with the Regional Director within the tine period established in paragraph
(d)(1)(ii) of this section

(1) An appeal to the Regional Director of an appellate officer's decision
nmust be acconpanied by a full witten statenent in support of the appeal
including a concise statenent of the reasons why the appellate officer's
deci sion has a direct and adverse effect on the appellant and shoul d be
nodi fied, reversed, or remanded

(2) The Regional Director nay order a review of the appellate officer's
deci sion and nay issue a decision on review that nodifies or reverses the
appel l ate officer's decision, or renands that decision to the appellate
officer for further proceedings consistent with the decision on review The
Regi onal Director's decision will be based solely on the record as devel oped
by the appellate officer.

(3) If the Regional Director denies the appeal, the appellate officer's
decision is affirned, and the action is a final agency action subject to
judicial review under 5 U S.C. 704.

(4) Wthin 45 days of the date the appellate officer's decision is issued
the Regional Director nay, at his/her own discretion, order review of any



appel l ate officer's decision. If the Regional Director orders review of an
appel | ate officer's decision, the Regional Director nust notify the appell ant
and prepare an order that affirms, nodifies, reverses, or remands the decision
to the appellate officer for further proceedi ngs consistent with the decision
on review. If the appellate officer's decision is nodified or reversed, the
Regi onal Director nust issue a witten decision explaining the reasons for

hi s/ her determ nation. Unless a remand is ordered, the Regional Director's
decision is a final agency action subject to judicial review under 5 U S. C
704.
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