[ Federal Register: May 31, 1994]

DEPARTMENT OF COMMERCE National Cceanic and At nospheric Administration
50 CFR Part 676 [Docket No. 940546-4146; |.D. 050494A] RI N 0648- AD19
Li m ted Access Managenent of Federal Fisheries In and OFf of Al aska
AGENCY: National Marine Fisheries Service (NWS), National Cceanic and
At nospheric Administration (NQAA), Comerce.
ACTI O\ Proposed rul e; request for coments.
SUMVARY: NWVFS issues this proposed rule to inplenent Anendnent 30 to the
Fi shery Managenent Plan (FMP) for the G oundfish Fishery of the Bering Sea and
Al eutian Islands area (BSAl) and Anendnent 34 to the FMP for Goundfish of the
@il f of Alaska (G®), and to nmke regulatory amendrments affecting the Pacific
hal i but and sabl efish fisheries in and off of the State of Al aska (Al aska or
State). This action is necessary to raise the sabl efish community devel opnent
quota (CDQ allocation limt for qualified applicants from 12 percent to 33
percent, and to clarify the evidence that nay be used to verify vessel |eases
for the Pacific halibut and sabl efish individual fishing quota (I FQ program
It is intended to allow total allocation of the sablefish CDQ reserve and to
provi de | FQ program applicants with information about the evidence required
for vessel lease verification. DATES: Coments nust be received by July 11,
1994.
ADDRESSES: Comments nust be sent to Ronald J. Berg, Chief, Fisheries
Managenent Division, Al aska Region, NWS, 709 W 9th, Room 453, Juneau, AK
99801 or P. O Box 21668, Juneau, AK 99802, Attention: Lori J. Gavel. Copies
of Anmendnents 30 and 34 to the FMPs and the Regul atory | npact Review nay be
obtained fromthe North Pacific Fishery Managenment Council, P.O Box 103136,
Anchor age, AK 99510.
FOR FURTHER | NFORVATI ON CONTACT: John Lepore, Fisheries Regul ations
Speci al i st, A aska Region, NVFS, at 907-586-7228. SUPPLEMENTARY | NFORVATI ON:
Backgr ound

The Pacific halibut and sabl efi sh CDQ program was desi gned to pronote the
revitalization of rural communities in Western Al aska by providing those
communi ties access to nearby fishery resources. The program was devel oped
under the authority, and is consistent with, the nanagenent objectives of the
Magnuson Fi shery Conservati on and Managenment Act and the Northern Pacific
Hal i but Act (Halibut Act). The current regulations pernmt the NMFS to all ocate
up to 12 percent of the total sablefish CDQ reserve to any one applicant. This
action woul d inplement Anendnment 30 to the Bering Sea FMP, raising the
sabl efish CDQ allocation Iimt for qualified applicants to 33 percent.
Amendrent 34 to the Qul f of Al aska FMP woul d correct the inadvertent inclusion
of the CDQ programin that FMP by renoving and reserving section 4.4.1.1.8.

The 12 percent |limt was designed to prevent nonopolization of the CDQ
allocations and to ensure an adequate distribution of benefits fromthe CDQ
program (57 FR 57130, Decenber 3, 1992). The 12 percent limt for sablefish
CDQ al l ocations was set by the North Pacific Fishery Managerment Counci l
(Council) during the devel opnent phase of the Pacific halibut and sabl efish
| FQ program when 55 communities were initially determined to be eligible to
apply for sablefish CDQ allocations. The 12 percent limt was designed to
ensure that sufficient anounts of the sabl efish CDQ reserve would be avail abl e
for all comunities without excessive, and inefficient, conpetition.

No limt was set for Pacific halibut CDQ allocations because the Pacific
hal i but CDQ reserve will be allocated to eligible applicants according to



their geographical proximty to an International Pacific Halibut Comm ssion
(1 PHC nanagenent area. This neans that the Pacific halibut CDQ reserve from
an | PHC managenent area will generally go to the community group or groups
wi thin that nanagenent area. The pol I ock CDQ program was i npl enented while
the Pacific halibut and sabl efi sh CDQ programwas awaiting Secretaria
approval. In anticipation of participating in the pollock CDQ program the 55
eligible communities decided to pool their efforts in produci ng Conmunity
Devel opnent Pl ans (CDP) and nanagi ng CDQ harvest; they joined together in six
groups. The 12 percent limt on allocation in the Pacific halibut and
sabl efish CDQ programis no | onger feasible, because allocations to the six
groups would allocate only 72 percent of the CDQ reserve resources.

The Council thus recommended raising the Iimt on sablefish CDQ
allocations in the Pacific halibut and sabl efi sh CDQ program Proposed Action

Rai sing the Sabl efish CDQ Allocation Limt The proposed action would al so
change the terns " “community'' and " “communities'' to "~ CDQ applicant'' and
T CDQ applicants,'' respectively. It would allow the Pacific halibut and

sabl efi sh CDQ programto operate under the same CDQ reserve allocation limts
as the pollock CDQ program

The proposed acti on woul d not change the anount of sablefish available for
harvest by fishernen participating in the Pacific halibut and sablefish | FQ
program The sabl efish CDQ reserve, 20 percent of the annual fixed-gear tota
al |l owabl e catch of sablefish for each managenent area in the BSAI, woul d be
the same amount under the proposed action as it is under the current
nmanagenent program Inclusion of | PHC Area 4A as a Conpensati ng Non- CDQ Area

Currently, 50 CFR 676.24(i) (1) provides that:

The Regional Director will conpensate persons that receive a reduced
halibut @ in IPHC regul atory areas 4B, 4C, 4D, or 4E because of the halibut
CDQ program by addi ng halibut @ fromI|PHC regul atory areas 2C, 3A, and 3B
This conpensation of halibut QS fromareas 2C, 3A, and 3B will be allocated in
proportion to the amount of halibut @5 foregone due to the CDQ all ocation
authorized by this section.

No halibut quota fromarea 4A is being nmade available to the halibut CDQ
program so area 4A should have been included with areas (2C, 3A, and 3B) that
conpensat e persons who receive reduced halibut @S because of CDQ al |l ocati ons.

To correct this omssion, area 4A is added in the regulatory text as an
area that will provide halibut QS as conpensation in proportion to the anount
of halibut QS foregone due to CDQ allocations. Vessel Lease Verification

The current regulatory | anguage, found at 50 CFR 676.20(a)(1)(iii),
provi des that:

Evi dence of a vessel |ease shall be linmted to a witten vessel |ease
agreenent or a notarized statenment fromthe vessel owner and | ease hol der
attesting to the existence of a vessel |ease agreenent at any tine during the
@S qualifying years.

The proposed change to 50 CFR 676.20(a)(1)(iii) would provide that:

Concl usi ve evidence of a vessel lease will include a witten vessel |ease
agreenent or a notarized statenment fromthe vessel owner and | ease hol der
attesting to the existence of a vessel |ease agreenent at any tine during the
@S qualifying years. Conclusive evidence of a vessel |ease nust identify the
| eased vessel and indicate the nane of the | ease hol der and the period of tine
during which the | ease was in effect. Qther evidence, which may not be
concl usive, but nay tend to support a vessel |ease, may al so be submtted

The types of evidence that can be submtted to verify a vessel |ease
woul d be expanded. The Council intends to open the appeals process to persons
who claimthey had a | ease but who are unable to produce the specific evidence



required under the current regulatory | anguage. Qther types of evidence that
coul d be submtted under the proposed rul e include cancel ed checks or receipts
for IPHC or Commercial Fisheries Entry Comm ssion permts, Internal Revenue
Service tax forns showi ng a busi ness deduction for the | ease, or 1099 tax
fornms denonstrating the paynent of crew

The proposed | anguage, |ike the current |anguage, woul d not assure that
the evidence submtted would verify the vessel |ease claimed. NVFS will
carefully evaluate all evidence subnmitted to verify a vessel |ease agreenent.

d assification

The General Counsel of the Departnent of Commerce has certified to the
Smal | Business Adm nistration that this proposed rule, if adopted, will not
have a significant inpact on a substantial nunber of snall entities. The 55
communities eligible to apply for sablefish CDQ allocations are expected to
apply as six groups. This creates an inability to allocate all of the
sabl efish CDQ reserve, with the 12 percent limt, to achieve 100 percent
allocation. O the affected entities, only the estinmated six CDQ applicants
(rmade up of the 55 eligible communities) would be affected. Wiile a
substantial nunber of the CDQ groups would be affected by this action, there
is no evidence that any of the criteria for significant econonic inpact on the
CDQ groups woul d occur.

This proposed rule is exenpt from prepublication review for purposes of
E. O 12866. List of Subjects in 50 CFR Part 676

Fi sheries; Reporting and recordkeepi ng requirenents.

Dated: May 24, 1994. Charles Karnella, Acting Assistant Administrator for
Fi sheries, National Marine Fisheries Service.

For the reasons set out in the preanble, 50 CFR part 676 is proposed to
be anended as foll ows:

PART 676--LI M TED ACCESS MANAGEMENT OF FEDERAL FI SHERIES I N AND OFF OF Al aska

1. The authority citation for part 676 continues to read as foll ows:
Authority: 16 U S.C. 773 et seq. and 1801 et seq.

2. Section 676.20(a)(1)(iii) is revised to read as foll ows:

Sec. 676.20 Individual allocations.
* * * % %

(a) * * %

(l) * * %

(iii) Conclusive evidence of a vessel lease will include a witten vessel
| ease agreenment or a notarized statenent fromthe vessel owner and | ease
hol der attesting to the existence of a vessel |ease agreenent at any tinme
during the @5 qualifying years. Conclusive evidence of a vessel |ease nust
identify the | eased vessel and indicate the name of the | ease hol der and the
period of time during which the | ease was in effect. Qther evidence, which may
not be conclusive, but may tend to support a vessel |ease, may al so be
submi tted.
* * * % %

3. Section 676.24 is anended by revising paragraphs (b), (e)(1) and (i) (1)
to read as follows:

Sec. 676.24 Wstern A aska Community Devel opnent Quota Program
* * * % %

(b) Sablefish CDQ Program In the proposed and final harvest linit
speci fications required under Sec. 675.20(a) of this chapter, NWVFS will
specify 20 percent of the fixed gear allocations of sablefish in each Bering
Sea and Al eutian |slands subarea, as provided under Sec. 675.24(c) of this



chapter, as a sablefish CDQ reserve, exclusive of issued @. Portions of the
CDQ reserve for each subarea nay be allocated for the exclusive use of CDQ
applicants in accordance with CDPs approved by the Governor in consultation
with the Council and approved by the Secretary. NVFS will allocate no nore
than 33 percent of the total CDQ for all subareas conbined to any one
applicant with an approved CDQ application.

* * * X% %

(e) Secretarial review and approval of CDPs. (1) Upon receipt by the
Secretary of the Governor's recomendation for approval of proposed CDPs, the
Secretary will review the record to determ ne whether the CDQ applicant
eligibility criteria and the evaluation criteria set forth in paragraph (f) of
this section have been net. The Secretary will then approve or disapprove the
Governor's recommendation within 45 days of its receipt. In the event of
approval, the Secretary will notify the Governor and the Council in witing,
including the Secretary's reasons for approval. The decision, including the
percentage of the sabl efish and halibut CDQ reserves allocated to each CDP and
the availability of the findings, will be published in the Federal Register.
NVFS wi || allocate no nore than 33 percent of the sablefish CDQ reserve to any
one applicant with an approved CDP. A CDQ applicant nmay not concurrently
recei ve nore than one halibut CDQ or nore than one sablefish CDQ and only one
application for each type of CDP per CDQ applicant will be accepted.

* * * * %

(i) Conpensation for CDQ allocations. (1) The Regional Director will
conpensat e persons who receive a reduced halibut @ in IPHC regul atory areas
4B, 4C, 4D, or 4E because of the halibut CDQ program by adding halibut @ from
I PHC regul atory areas 2C, 3A, 3B, and 4A. This conpensation of halibut Q@ from
areas 2C, 3A, 3B, and 4A will be allocated in proportion to the amount of
hal i but QS forgone due to the CDQ al |l ocation authorized by this section.

* % *x * *
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