Y.

smuet
.

CHAPTER SEVENTEEN

W)
,(8)’ THE FBI'S INVESTIGATION OF WEN HO LEE AND SYLVIA LEE:

DECEMBER 1998 TO MARCH 1999

Questions presented:

Question One: (U) What were the consequences of having DOE, rather than the
FBI, conduct the interview and polygraph of Wen Ho Lee on December 23, 19987

@) |
Question Two: (8 Did DOE impose a 30-day deadline on the FBI for a

resolution of the investigation? . '
G
Question Three: (8 Why did it take so long for FBI-AQ to obtain copies of the
polygraph charts? What were the consequences of its failure to obtain the charts earlier?

Question Four: (U) Was the January 17, 1999 FBI interview of Wen Ho Lee
appropriately conducted and documented?

: R)
~ Question Five: (;NF) Why did FBI-AQ write the January 22, 1999 Electronic
Communication ("EC") to FBI-HQ with a *“SAC Analysis" that, in effect, cleared Wen Ho
Lee of the W-88 allegations? 4

Question Six: as the FBI polygraph of February: 10, 1999, and the FBI
interview of March 5, 1999, and the FBI interrogation of March 7, 1999, appropriately

conducted? o

A. (U) Introduction

(U) On December 23, 1998, the first of ten cveats would occur that would
effectively bring to an end the counterintelligence investigation of Wen Ho Lee.

B EH ! 629 I :
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(U) First, there was the DOE interview and polygraph of Wen Ho Lec on
Dccember 23, 1998.

(U) Sccond, there was DOE's suspension of Wen Ho Lee’s access to classificd
information on December 24, 1998.

w
5,80"I‘hird, there was DOE’s setting of what amounted to a 30-day deadline for a
resolution of the investigation, and the FBI's acquiescence in that deadline. ..~

u |
,&')’ Fourth, there was FBI-AQ's significant failure to obtain the polygraph charts
of the December 23, 1998 polygraph examination in a timely fashion. Although FBI-AQ

would tell FBI-HQ that this was the fault of DOE, it was not.

(U) Fifth, there was the interview of Lee by.the FBI on January 17, 1999, and the
resulting signed statement by Lee executed on January 21, 1999.

there was the EC from FBI-AQ to FBI-HQ, dated Jan .
bl l 1999,

&8)’ Seventh, there was the FBI-HQ’s Polygraph Unit’s review on February 2,
1999, of the DOE polygraph charts and its conclusxon that the FBI would not have .

*passed” Wen Ho Lee.

) .. ,
i&f Eighth, there was the second polygraph of Wen Ho Lee on February 10, 1999,

by the FBI, and the judgment of the FBI polygrapher that Lee was deceptive.
w T e et . .
Ninth, there was the interview of March 5, 1999 and the interrogation of
March 7, 1999, the first of which was well-plannod and well-exccuted, and the second of
whioh was neithcr - -

(U) Tenth, and most significantly, there was Wen Ho Lee’s execution of a
consent to search form on March S, 1999, The resulting search led to the discovery of
Lee's misconduct involving LANL's most sensitive computer files and, ultimately, to

Lee’s proscoution.
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B. (U) The December 23, 1998 interview and polypraph of Wen Ho Lec

(U) In Chapter 15, this report describes how DOE - instead of the FBI - came to
interview and polygraph Wen Ho Lee on December 23, 1998, This chapter describes the
consequences of that decision.

(U) The interview of Lee, as Ed Curran had intended, was not thorough or P
comprehensive. (AQI 49-52) It was used largely as a means by which and / pé

? could hand Lee off to the Wackenhut polygraphers, [JJJjf bo,b%

COHRY) In the mtervxew with thc polygraphers that proceded thc
administration of the
that would demonstra

AT After the polygmph, Lee was interviewed
provided further details conceming a PRC contact that, as
hadnottepomd *to anyone at LANL," normcluded

) . ’
%’ﬂc Wackenhut polygrapher asked Les four relevant questions:
W |
A. §S)’ Have you ever committed espionage against the United States?

w
B. 28) Have you ever provided any classified weapons data to any
unauthorized person?

5 631 :
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C. £8Y Have you had any contact with anyonc to commit espionage against
the United States?

(u)
D. £8J Have you cver had personal contact with anyone you know who has

committed espionage against the United States?

(DOE 3525-3526) Lee answered all four questions "No" and the Wackenhut
polygraphers concluded that Lee “was not deceptive when answering the questions listed

above." (DOE 3526)

(w .
Later, the FBI ~ and even DOE’s own Office of Counterintelligence
Polygraph Program Manager - would conclude that this judgment was a mistake. It
would not be the last one made in this final four month period. :

()
,(2))' The misreading of the polygraph results, however, was only one of the reasons
why the FBI should have been in charge of this procccdmg There were other reasons as

well:

@)

- 8 First, the value of a polygraph often lies in the pre-test or post-test interviews
done by the polygrapher. The significance of such interviews cannot be overstated. The
most relevant illustration of this fact is to examine just how much information FBI
licited from Wea Ho Lee in connection with the February

10, 1999 po ygmpu_ (AQI 160-164; FBI' 11497-11505)

(U) Second, the questions asked by the polygrapher to Wen Ho Lee wege certainly
problematic. Three of the four questions used the word “"espionage,* a legal term that, as

ASAC Lueckenhoff told the AGRT, was *confusing* inmeconwmfapolysmph S

examination.*® (Lucckentioff 9/ 12!99) .

N ——-

“& (U) One indication that the use of the word “espionage” may have seriously
oompmxmsod the value of the polygraph was Wen Ho Lee's subsequwt statemeat on

n asked on December
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(ST Third, ost-test interview of Lee, particularly given Lece's
admission to the polygrapher that ttempted to clicit classificd
information from him, could have been a far more detailed exploration of the facts. We

do not say this to criticize What he obtained from Lec was valuable, just as what
he obtained from Lee after was valuable. We say it to illustrate

that this was a critical stage in an FBI investigation, and it should have been the FBI
conducting the interview.** ’ :

C. (U) The suspension of Wen Ho Lee's access to classified material

/cgf;@)’ On Degember 24, 1998, almost five years after SA had opened the
Pl arising out o the United States
Government finally took action to prevent Lee’s continuing access to classified

information. Ironically, it was after Wen Ho Lee passed, or at least supposedly passed, a
polygraph. - :

(U) Ed Curran, according to SAC Kitchen, was certain that would not happen.
He told SAC Kitchen: “He will not pass. I guarantee it."** (Kitchen 9/10/99)*! SAC

narrow reading of the word “espionage.” |

%)

. “’&7‘.& should be emphasized here that the FBI ageats on site at LANL during

the eveats of December 23, 1998, and S*conld certainly have
passed the polygraph, the

intervened at any time, FBI-AQ deci owever, that

FBI woul%ttl;:t question him at this point,

9 (9Y One indication of Curran’s confidence in this prediction is thiat, in'his
December 21, 1998 memorandum to Secretary Richardson, he only presented two
possibilitics that “may occur” after Lee was offered a polygraph: cither he would refise
to take the polygraph and DOE would pull his clearance and take steps to terminate his
employment, or he would agree to take the polygraph, not “pass” it, and his olearances
would be pulled and termination proceedings initiated. (DOE 3570)

1 (U) Curran was correot in this prediction, but that would, unfortunately, not be
determined for another six weeks. See disoussion below.

TG
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Kitchen passed that message onto SS who was now in charge of the FCI
squad. 9/10/99)

u) :
,((81 The FBI had arranged to be present in another room at LANL during the
polygraph of Lee. The plan was for the FBI to do a full counterintelligence interview of

Wen Ho Lee if he “flunked" the polygraph. {JJo/7/99) s was there with
S who was not "happy" to find himself on the verge of having to conduct a
critical subject interview in a major espionage case with “zero amount of time* for

preparation. 8/18/99) S ad originally wanted S to go out to
LANL with her but, according to S SAfR s¢id he “would not do it" for fear
of being sued by Lee.*?

U) AfterS arrived at LANL for the December 23, 1998 polygraph, she

and S became concerned about what exactly was supposed to happen if Lee

passed the polygraph. - 9/7/99) %Psald they got Curran on the telephone
and he said "it’s not going to happen.” (Id

(U) After the polygraph examination was over, SA-and S
talked to the polygrapher and were told that Lee had not only passed the polygraph but
“blew it away." - 8/18/99) S aid the polygrapher “convinced me we
were barking up the wrong tree.” (Id.) Curran'said that "everyone® was in "a state of
shock™ that Wen Ho Lee had passed the examination. (Curran 2/9/00) SAC Kitchen
asked him: “What are you going to do now, big guy?" (Kitchen 9/10/99) At DOE HQ,
Curran and his staff were asking themselves the same question: “Our reaction, whea we
heard he passed is “What the hell do we do now?’ 2/23/00)

(U) Wbamnwugomghdomiunmwmsmaw@ and

ﬁ ¢ FBI thirty days to “resolve* the case. (Kitchen9ll°l99) On December 24, 1998,

and .ng:t with Lee and told himtimt “DOR still had some issues tcgardmg D€ bk,

s (U) SAJIold the AGRT ¢hat he did have conocmns about being sued but it
was in connection with the January 17, 1999 interview of Les, not the Deoember 23,
1998 interview and polygraph. “I thought going out to interview Lec” after he passed
the polygraph “was like giving my card and begging him to sue me.” . 9/12/99)

I . E 634 i
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him to Le resolved" and he would “temporarily” be assigned to T Division - where he
would not have access (o classificd information - “until these issucs could be resolved.”

(AQI 51)
D. (U) The 30-day deadlinc

(U) Itis important to understand what this 30-day deadline was, and was nof.

U

) First, it must be recognized at the outset of this discussion that, in rcmovmg
Wen Ho Lee from access to classified information, DOE was finally taking to heart
Director Freeh’s admonishment to DOE - communicated almost a year-and-a-half earlier
- to take off the “table* the FBI's investigative interest in Wen Ho Lee in connection.
with DOE’s determination as to whether to remove Lee from continuing access to

classified information.

(U) Second, the decision to remove him from access - regardless of whether he
passed the polygraph - was absolutely the correct decision, and one that should have been

arrived at years earlier. See Chapter 18.

&8’)’ Third, DOE’s 30-day deadline was principally a deadline it set for itself, not
the FBL At the end of that period, DOE would either terminate Lee or restore him to

access.t® What the FBI did with its investigation of Lee was ultimately up to the FBI, not
DOE. That is not to say that such a deadline would not /mpact on the FBI's investigation,

it would. It is to say that Director Frech's statcment to DOR to “take that right off the
table worked bathways DOE could do what it pleased, butso could the FBI .
" Fourth, ¢his is cleady not how the deadline was inwtpxewd et FBI-AQ. It was

" takenasa3 *dcadline® which "Curran came up with" and which “drove what the
Mab A 2! the AGRT that DOE *was sctting

Burcau did.* *¢ 17/99) SS

—— s

U . '
» 0%y Curran noted to the AGRT that the 30-day period was extended for two

weeks, at the request of the FBL (Curran 2/9/00)

ote concerning a telephone call between UC

) s
-and Curran on Deoem 98: “Bd will call Dave Kitohen today. Imust call

! XN ' l
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an artificial deadline and pushing us into an interview [with Lee].  We could have used
morc time. 1t wasn't proper for him [Curran] to force us into this 30-day deadlinc.” (1d.)
Even SAC Kitchen provided support for the view that this was a deadline imposed on the
FBI. He told the AGRT that, after Lee took the December 23, 1998 polygraph, Curran
called and said "they were moving him out and FBI had 30 days to resolve (the] casc”

before they “got rid of”" him. (Kitchen 9/10/99)

()
A8Y Finally, FBI-AQ clearly viewed the deadline as an effort to get the FBI to

gather evidence that DOE could use to fire Lee, and it did not like it. "They wanted to
firc him and they wanted our information to fire him [with]." (Lucckenhoff 9/12/99)
“After the DOE interview, we were pushed pretty hard to do interviews with Lee," said
s SS She was “concemed that they were going to use the information to fire
him." 9/10/99) In fact, SQB not the only one worried about being
who discussed the possibility with both the SAC and

b6 | sued - 50 was SS
LC | ASAC. (Id.) Her view was that the January 17, 1999 interview was done so that *Curran

could fire Wen Ho Lee." (Id.)

@)
(8) It was entirely appropriate for DOE to set for itselfa 30-day deadline to make

a final decision on Wen Ho Lee. It was not appropriate for the FBI to accept that as a
deadline on its own investigation, and that is certainly what happened. '

)
E.% BI's failure to obtain the polyeraph ch |
) o =
£5) On January 22, 1999, Squlckal up from DOE’s Albuquerque

s s mn .

Operations Office a copy of the polygraph charts generated during the December 23,
1998 polygraph of Wen Ho Lee. (AQI 5438; DOE 32) They were immediately
forwarded to FBI-HQ for review by-the FBI's Polygraph Unit. (FBI 1512)
Unfortunately, it was too late to tndo one particular act, further described below.

u) » .
&) How is it that it took a full month for the FBI to acquire this critical material?

[SSA— first. Advise him @ some sort of 30 day window.” (FBI 1429)

ooty
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£8Y According to FBI-AQ, it was DOE's fault. On Fcbruary 26, 1999, FBI-AQ

faxcd to DAD Horan a status report concerning Uic status of the Wen Ho Lec
investigation. In part, that memorandum gave the following cxplanation as to how i( was

that the FBI did not acquire the charts:

U)
287’ [Following the polygraph, the] FBI personnel present immediately
rcqucstcd the polygraph charts and documentation relating to the polygraph

in order to have it reviewed by FBIHQ. DOE’s initial response to this *
request, as per Ed Curran, DOE Counterintelligence Office, was to not
allow the FBI access to the tapes and charts, only the numerical results of

the polygraph.

(FBI 1590) This is not correct.™ The reason that FBI- AQ did not obtain the charts in a
timely fashion is that FBI-AQ failed aggressively to seek them out. They were sitting in
the DOE Albuquerque Operations Office the whole time.
w |
tates that, after the polygraph, she made a verbal request for

<y s/l ,
copies of "everything," including the charts, the numerical scores and the video of the

polygraph. She made the request to Jiffand [ the Wackenhut polygraphers.
She states that she was told at the time she could not have the charts because copies

would first have to be made. 1/3/00) 'told the AGRT that he does not
recall S making a request for the charts or the polygraph report.
IIIOIOO) that was not familiar with DOB's pr -for the

processing of polygraph results and [ explained to her that a report would be prepared
and seat to DOE and reviewed for quality control purposes. (jjjf1/7/00)

%3 (U) FBI-HQ has now conceded this fact to Curran. In a letter dated January 4,

2000 from AD Gallagher to Curran, AD Gallagher writes: “With respect to the
attribution to you by name, I can find no FBI employce who can confirm such a
statement. It may be thiat someone in DOR used your name, but even that is not certain.
Any indication that you personally made a statement pmventing the FBI acoess to the

polygraph charts is inacourate.” (DOB 3572)

ToPse
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polygraph, it was a rc
| “did speak with

of

sy
(u)
£8Y Even if SA-askcd for cach and cvery piece of paper associated with the
ucst that was madc orally and it was not aggressively pursued. SA
mn January. She told the AGRT (ha(-grccd (o o€ bp,b e
make some calls and then called her back to tell her the material had been sent o
Washington and Ed Curran had them ** |

()
L8 If that is what told S it was inaccurate information. , The tapes

and charts of the polygraph were sitting in Albuquerque and it should not have been
to find that out. She told the AGRT that she did not speak with

as to the location of the polygraph material and, most De€

, she did not to the Albuquerque Operations Office's P bt b7
about the matter. 1/3/00) That is unfortunate '
use when someone from FBI-AQ, specifically SSA| did finally call -
¢ polygraph charts and tapes were produced almost immediately.*”

)

FBI-AQ’s failure promptly to obtain the polygraph charts delayed by more -
than a month the FBI's discovery that Wen Ho Lee had not only #not blown away the
polygraph, he had not even passed it. And that was consequential for four reasons:

(SA¥™ First, it led the FBI to focus only slightly on Lee’s very significant
admissions about his 1988 hotel room encounter mﬁ* b
That was unfort had been at the center of the FBI's 1997 application

put if, that he had beean

)

x having conversations with SAJJJconceming this matter”
-butdown(:: Cclephoning anyone about it. JJJ§1/19/00) L
| i oalled ts ask for tho polygtaph’ D€

! A

s Offioe of Counterintelligence b6

called Curran to ask if bac
c0 rding Curran was “angry”
to find out that the FBI did not alreadi have the material and to o give the

FBI everything it wanted. 1/11/00)

T
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This was the kind of information that, had 1t been available 1n August 1997, could have
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_|. passed the polygraph, *he would never have writtea” the EC. {d)

Rpsare: AN

madc a big difference (o the resolution of the FBI's FISA request.

) :
(,(81 Nor was FISA coverage a long-abandoned aspiration. Indeed, SA-lad

submitted a request for FISA coverage just the previous month. For that matter, SSA
had been to see Dave Ryan the previous day. .

U o )
&8)) Second, it almost led the FBI to close the case against Wen Ho Lee without
even conducting its own interview of him. SAC Kitchen said he met in January with

ASAC Lueckenhoff, SS. ss% SR 0d i::Pto decide
10/99) He said that his suggested closing

*where do we go from here.” (Kitchen 9/
the case, that “this is not the guy." SAC Kitchen says he asked: “What about interviewing

the guy?" He said it was the "unanimous" opinion of his staff against an interview but
that, as SAC, he was the “ticbreaker.” He viewed it as “preposterous” to close a three

~ year investigation of a subject without even interviewing him. (Id.)

)
% Third, it led SA-and SA_when they did interview Lee on
ou do as the final step before you

L)
January 17, 1999, to view the interview as somcthmg y
close the case. In fact, SA was even viewing lﬁ#
described the interview wi as "a very

8/18/99) SA
congenl t* It was “very colored" by the "assumption® that “he had passed” the

polygraph. Whea SA later found out thiat he had not passed thc polygmph, he
said he was “not a happy camper.” Hc felt “duped.” (1d.) _

- }&NF) Finally, it fed to the creation of
written at the direction of SAC Kitchea and

" cleared Wen Ho Lee of the W-88 allegations. Had SA

anuary 22, 1998EC,
C Analysis* that esscatially

- —~

known that Lee had not




.
e
L

22
-
LYY

&t

" prefecred staying with a FD-302. (Id.)

) AN 24 to go back to Lec with another )
who would subsequeatly become the case ageat whea S
- d-previously scheduled annual leave an not even know thata

rorare

F. (U) The January 17, 1999 interview and January 21, 1999 signed statement of Wen

I{o l.cc

(U) On January 17, 1999, SA-and S interviewed Wen Ho Lee.
This interview represented the firss time since S opened a Pl on Wen Ho Lee

in April 1994 that the FBI had interviewed Lee.

conducting the interview, SA
SAC Kitchen saw it, he determined that he wanted a signed statement from Lee, rather
8/18/99) First, the FD-302 that

than an FD-302. SPwas “upset.*
was drafted was “much more far reaching” than the ultimate statement that Lee would
sign. Second, he had never taken a signed sworn statement of innocence before.** And,

third, *now he has to go back to Wen Ho Lee and convince him that this is the way we do
it and have him sign it."*** (Id.)

W) |
{8Y"The AGRT has obtained from SA{JJJJa copy of her draft FD-302. (FBI
15851-15864)-S recovered it from a computer in the Santa Fe RA and provided

it to the AGRT. Itis slightly more detailed than the statement signed by Lee and slightly’
more inculpatory,*® but not in any material respect.

u)
“'}ﬁAs SS_A- said, sworn statements are usually takea when the subject
has admitted something to his detriment. -9/9/99) SSA-would have

S :
02 until she got back from

signed statement had been taken from Lee in lieu of the FD-3

leave on February 1, 1999.- 9/7/99)
For example, the FD-302 contains the following statemeat conoerning
Chapter.11: 4/

640
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(u)
£87 ltis clear that SAC Kitchen insisted on a signed statement by Lee because he
intended to usc it to support closure of the case.  SAC Kitchen told the AGRT that it was

“very important we close this out on good paper.” (Kitchen 9/10/99)

()
G. (8 The January 22, 1999 communication from FBI-AQ to NSD

)
£87 On January 22, 1999, FBI-AQ sent NSD an EC that, to say the least, was
unusual. It essentially cleared the subject of an ongoing espionage investigation.

)

&8)’ The EC had several purposes. First, it transmitted to FBI-HQ the long-missing
polygraph charts so that the FBI Polygraph Unit could review them and “confirm the
determination made by DOE examiners." (FBI 1516) Second, it provided FBI-HQ a
copy of Lee’s signed statement, dated January 21, 1999. And, finally, and most
significantly, it contained a section entitled “SAC Analysis."

%}7 Although the EC is described as having been drafted by S
characterized himself as an “innocent bystander” in the production of the document.
Psnsm) He said he was "told" to do the SAC analysis by SS but
t 1t was SAC Kitchen who "wanted it written."*' (Id) S tat t he
drafted the EC but did not finalize it. He said that SS told him to give her the
disk containing the draft EC and she would “finish it off." He said “it could have been

significantly changed" after he gave it to her, -8/ 18/99)

%())‘ SSA— told the AGRT that she was not in agreemeat on seading the

EC out because they had not yét had the polygraph results subjected to “quality control.”

9/10/99) She *didn't see [e] need to do [8] communication af that time." She
downotmink.howwa.ﬂmtshcexpmedﬂmtsmumwt. ) -

he

st ,gs; SS agreed with this:
Kitchen had “decided he wanted it written.” /10/99)

T

- la SM E smt% out o!!e @.mtcment !e signed. (FBI 1486) [ b
% ' ] direoted to write itup.” SAC
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wb ,\'q £87 Nevertheless, SA belicved that S who was on annual lcave

when the communication containing the SAC Analysis went out, would not have
disagreed with the judgments contained in the analysis and he “would have been aghast if
she had reacted to this by saying it's not what we thought." (Id.) "[The] consensus was
; he passed polygraph and there was not much there." The FBI was "looking at scaling
K back on Wen Ho Lee and looking at other alternatives.” (Id.) SAC Kitchen summarized
the "genesis" of the EC as follows: It was “to let HQ know that we don’t see [a] smoking

gun." (Kitchen 9/10/99)

) |
£8Y Unfortunately, the SAC Analysis went substantially beyond that, sece FBI

1512-1516:

)
%)’ First, it appropriately notes that "it is possible the selection criteria originally
used to identify Wen Ho and Sylvia Lee as the primary suspects in this matter may have
been too restrictive.” ‘In particular, it suggests that the focus on travel to the PRC as a

selection criteria may have been "misleading."

SSA Second, it dismisses the significance of Lee’s contac

“If they were co-conspirators 1n a plot to pass the
have come to light during the course of the polygraph

W-88 material, such activity wo
examination, "%

R ere ar¢ séveral obvious problems with this analysis. As to the curreat.-
¢l | polygraph, it had not, as SS noted, been subjected to quality control. Indeed,
b6 | that was oneof the es of the EC, i.c., to forward it to the Polygraph Unit for such
quality control,

unawareness that before Lee *

bl
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(SOPRD) Third, it sugges

 {SA®Y The only basis upon which the SAC could have reached this judgment was
the self-serving declarations of Lee himself. Not only was there no reason to accept his

declarations, there was reason to reject it.

(Lueckenhoff 9/12/99)

SACF) The SAC Analysis addresses several other matters: the fact that Lee and_ |
were publishing an unclassified paper, thereby suggesting an innocent -

Qonship, and the lack of evidence to establish Lee’s “motivation to pass the W-88
information.® It concludes with the following statement:

o _ :
29)‘InasmuchasWenHoLoehasbemcoopmﬁvc,passedtheDOE

""" " *polygraph and provided a signed swom statemeat, FBI-AQ hasnaeasonto . _, .

now know about the Al, gee Chapters 6 and 7, an t SAC Kitchen apparcutly
suspected even in January 1999, that is a questionable assumption, to say the least.

T
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believe Lee is being deceptive. Based on FBI-AQ s investigation it dues
not appear that Lee is the individual responsible for passing the W-84

information

(FBI 1515) (emphasis added)

U
&8)) This judgment was both premature and unjustified. It can only be described as
a "rush” job that had the sole virtue of meeting Curran’s 30-day deadline. It was
predicated on the dubious presumption that Lee was telling the truth, and on what would
turn out to be the equally dubious proposition that DOE's polygraph results were valid.

8% Moreover, if such a SAC Analysis was going to be created, the FBI should
have already made a firm and final decision to close the case. That was not done, nor
should it have been done at this time. After all, the most basic investigative work on the
case had still not been completed or, in many cases, not even begun. Sylvia Lee, the
other half of this full investigation, had not been interviewed. Wen Ho Lee had been
interviewed but not remotely in the kind of detail the matter required.*** Lee’s computer
files had not been searched. had not been interviewed. Nor had interviews
been conducted of the numerous former co-workers and supervisors of Wen Ho Lee and
Sylvia Lee. What this case required was thorough mvcsngauon, not closure.

H. £8) The h Unit’s review of the ol h

}5% Even before the FBI Polygraph Unit had reviewed the polygraph charts, DOE
had developed some reservations about the conclusion reached by its contract
) hers that there was *No ion Indicated." On or about January 28, 1999,
DOEOCI
a problem with the po 2/9/00;

Aooordmg t Qmun,-told lnm. "Bd. the guy's nota 7

¢'s got good scores

%4 (U) That would be remedied in March 1999. Sce the 394 page transoript of
the March 5, 1999 interview of Wen Ho Lee. (AQI 422-816)

Tl
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but there's onc question we need to call him back on.*** Curran told that
“we're not doing that. t's the FBI's case."** (Id.) For the record, however,
made a report stating that “the initial NDI [No Deception Indicated] opinion could not be

duplicated or substantiated" and that was “unable to render an opinion
pertaining to the truthfulness of the examinee's answers to the relevant questions of this
test."*’ (DOE 21)

N) '
}57 On February 2, 1999, the FBI Polygraph Unit finally had an opportunity to
review the charts of the DOE polygraph. Its conclusion was that “[sJubject did not pass

" didn"t have to, we shouldn’t. We don't have to and won't.” (DOE 2302) Curran told

d (4) made a similar point in an e-mail to Curran: “There is no doubt
that he was not involved in committing espionage against the US or that he has not
prov:ded any classified weapons data, but I am really uncomfortable with the contact
issues. * ¥ *Ihavcbecnmtouchmth- ... and four
instructors at the DOD Polygraph Institute. After discussion of these concemns, we all
agree that I should recormmend to you that this person be re-tested on the ‘contact’ issue.”

(DOE 2301)

“) — -mail, which is undated, has an addendum indicating ffff
discussed the matter with Curran on January 28, 1999: “Spoke with Ed Curran in person
and he indicated that the FBI has reviewed our test, charts and video tapes. They saw no
reason to conduct additional testing or re-testing and consequently Ed told me that if we

the AGRT that SAC Kitchen was “very satisfied” with the results of the DOB polygraph
and that he told that “it is gg;l'_lil_easq end we'll-go with their conolusion.”

(Curran 8/31/99)
this report is undated, it contains amfmoctoadisoussion
S&ﬁa@[dmﬂwwoa)hadﬁﬂlmcml's
ygraph unit, and the statement t“[i]t was agreed that an FBI Polygraph Bxaminer
would conduct the additional testing.” (DOB 22) This would suggest that the report was
 written some time between February 2, 1999 (whea the Polygraph Unit first beoame
involved in this matter) and February 10, 1999 (when Lee was polygraphed by S.

W




T JORET,
F/ﬁ’ U et g1s : : I
bl 1ic examn. " (FBI 1530) Unit Clncf-(old SS that the subject
wers to the polygraph.*“*

1< "scemcd (o be inconclusive if not deceptive” in his ans

u)

&4‘}7 At the same time that the Polygraph Unit was examining Lee's charts, DOIE
was preparing (o return Lec to his position in X Division and his access (o classified
information. On February 2, 1999, Curran sen( a memorandum to Secretary Richardson
advising him that Wen Ho Lee "will be returned to his former duties in X Division,
LANL."*™™ (DOE 2311) Consistent with this, Rush Inlow, the Deputy Manager of the
Albuquerque Operations Office signed a memorandum to the Director of LANL, advising
him that “(¢]ffective immediately, the Department of Energy's request for temporary
reassignment of Mr. Lee has ended. You may return him to his normally assigned

duties.” (DOE 3540)

%)
,((8)' Just to be sure, however, Curran placed a call to SC Middleton to advise SC
Middleton that DOE was “going to put him back in access." (Curran 8/31/99) He asked

SC Middleton: “Is there anything I need to know?" Middleton said it was his {[Curran’s)
decision. Curran responded that he knew it was his decision but was there “anything® he
needed to know before he made that décision. According to Curran, SC Middleton said
“no." Two hours later, however, SC Middleton called back and said, “There’s a problem.

U | | ~
e {3 The unit was careful to emphasize-that it “cannot officially evaluate the
results of any outside exam because the FBI had no control over the quality of the exam.”

1 4 (g ; was concerned about Lee's response fo thie third
L

B and iie fourth question

P )

—— @ '?‘.&? Curran cited the following reasons for this: (1) the FBI “was unable to
dovelop any sufficient evidence™ to support & FISA application; (2) the a
“wnsuccessful”; (3) the DOB interview and polygraph of Lee “developednio
incriminating information™; (4) Lee was judged “not deceptive” in the DOB polygraph;
and (5) Lee was interviewed “in detail” by the FBI and “{n]othing derogatory

developed.” (DOE 2311)
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We got some really bad news. This is terrible. Quality Control said he failed and nceds

further testing." (1d.)

G
,(8f Curran's initial rcaction was to send DOE staff out to LANL to test Lee again:

“That guy is not going to get back in there until this is resolved.” (Id.) The FBI,
however, told him to “cease and desist." (Id.) SC Middleton told Curran: ."We'll do it."

(Middleton 8/3/99)
()

I. (8] The February 10, 1999 FBI polygraph of Wen Ho Lee
W -
.(@ On February 10, 1999, an FBI-HQ polygrapher, sq
demonstrated just how important it was to have the FB, rather than DOE or Wackenhut,
be in charge of the polygraph of the subject of an espionage investigation. In both the

pre-test and post-test interviews of Wen Ho Lee, as well as in the design and execution of
the polygraph itself, S demonstrated a clear understanding of the purposes,

goals and challenge of this polygraph.
m

Lee was found to be “inconclusive" as to two of the questions posed by SA
! and “deceptive" as to the other two.*? Moreover, in the post-test interview of

bl

e e

"‘M The two “inconclusive” results arose from these estio

The two “deceptive” results arose from these (q\)xem
R ¢
v 647 l !
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[ necessary o have a detailed and comprehensive interview o

J. (U) The March 5, 1999 interview and the March 7, 1999 interrogation of Wen Ho Lee

)

& On March 5, 1999, Wen Ho Lee consented to a search of his LANL office
and, thereby, set into motion a chain of events that would ultimately lead to his
indictment. Although the March 5, 1999 interview would go on all day, and take up
almost 400 transcript pages, its most significant accomplishment was Wen Ho Lee’s

execution of consent to search forms at the beginning of the interview. (AQI 434-446; -

FBI 1599)
| i&)‘ .chcrtheless, the March 5, 1999 interview of Lee was a success in other
respects. It had become apparent to the FBI after polygraph that it was
i one in which the FBI

b
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had the support of a nuclcar weapons expert. That was the intent of the March S, 1999
interview and it was largely achicved.*™

287 The March 7, 1999 encounter between the FBI and Wen Ho Lee was another
matter.

As described in Chapter 4, it was intended by SAC Kitchen to be a highly

confrontational interrogation that would leave Lee "with a sense of despair.“ (Kitchen
9/10/99) Toward that end, it is hard to identify any stone left unturned in this troubling

interrogation.

373

U)
"‘28)‘LANL CCIO believes that key issues, which should have been

raised during the March S, 1999 interview, were not raised, and that the agents were not

as prepared as they should have been.

9/13/99) The March S, 1999 interview

was not perfect. But it demonstrated genuine planning and foresight, and it was
conducted in a competent and professional manner.

)
5 (SY See, e.g., the following excerpts:

U
. §2] AQI 4035: “You are, you are going to be an unemployed nuclear

scientist. You are going to be a nuclear scientist without a clearance!
Where is a nuclear scientist without a clearance gonna get a job?”
- . :
. £8) AQI 4036: “Do you, do you really think you’re gonna have a
retirement? Do you really think that you're going to be able to collect
anyﬂnng? * *¢ They’re going to garnish your wages!”

. ,(Si AQI 4037: “Whea somebody comes knocking on your door, WEN HO

* ¢ * they’re not going to give you anything odxetmanyonrAdee of
Rights and a pair of handcuffs!' That's all you're going to get!”

s %}’ AQI 4037: “And now, what are you going to tell your friends? And

what are you going to tell your family? What are you gomg to tell your
wife and your son. What's going to happen to your son in college? ¢ ¢ *
When he hears on the news. Instead of an artiole like that [referring to the
March 6, 1999 New York Times article identifying “an American scientist”
at LANL as a suspect in the theft of nuclear seorets, sce FBI 16829] in the

oy
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front page of the paper. 1t says * WEN HO LEE arrested for espionage.*
What's that going to do?"”

(u)

A8 AQI 4046: “They're [reporters] going to find your son. At Case
Western University. * * * And they are going to say, you know your father
is a spy?”

(i7Y)

&’)’ AQI 4050: “You're gonna learn real quick [about the law] when they
come and they knock on your door and they put a pair of handcuffs on you
WEN HO!”

,(8)' AQI 4050: “This situation can’t get any worse.”

,(87 AQI 4052: “Don t you think they’re going to go knocking on your
door here pretty soon. If they don’t knock on your door with a pair of
handcuffs. * * * They’re, they’re going to knock on your door with another
polygraph person to polygraph SYLVIA. * * ¥ And then what’s that gonna
look like to the kids? What's your son going to think when your, your wife

gets polygraphed?”

)
,((%)' AQI 4068: “Do you know who the ROSENBERGsS are? * * * The
ROSENBERGS are the only people that never cooperated with the Federal
Government in an espionage case. You know what happeaed to them?
They clectrocuted them, WEN HO., * ¢ ¢ they didn’t care whether they
pmfessed their innocence all day long. They eleemowwd them.” :

,(8) AQI 4068-4069: “Okay, ALDRICH AMES. You know ALDRICH
AMES? He's going to rot in jaill ¢ * * He's going to rot in jail, WEN HO.
¢ & « He's going to rot in jail.”

) .
%)‘ AQI 4069: “Okay? JOHN WALKER! Okay, he's another one. He

was arrested for cspionage. Okay? Do you want to go down in history?
Whether you're professing your innocence like the ROSENBERGES to the

day that they take you to the eleotric ch

i E i 650 !
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Lee may or may not have been left “with a sense of despair,” but that was obviously not
the ultimate goal of the interrogation. Rather, what SAC Kitchen was sceking was a
confession, or at least admissions. Neither happened. As stated in Chapter 4, SAC

Kitchen did many things right after he took over FBI-AQ in August 1998. This certainly
was not among them.

K. (U) Conclusion

U)
LLS')’ When Wen Ho Lee signed the consent to search forms on March 5, 1999, he
essentially converted this investigation from onc primarily focused on counterintelligence
concermns to one focused on whether Lee had violated the criminal laws of the United

States.

u)

&Sj AQI 4071: “And your kids are going to have to deal with the rest of
their lives, people coming up to them saying. Hey, isn’t that your dad that
WEN HO LEE guy what got arrested up at the laboratory?”

%; AQI 4077: “The ROSENBERGSs professed their innocence. The
ROSENBERG s weren’t concerned either. * * * The ROSENBERGS are
dead.” '

(w) . | ‘
£S5 AQI 4092: “You could live another 20 years. * * * But the problem is,
it’s going to be bad.” .

(zg)‘ AQI 4092-4093: “Your kids are going to have to live with this, okay.
* & & You're going to have to live with it. Your wife is going to have to
live with it. This is going to cat away, at them like a cancer. Just like the
cancer that you had..but all the way...."

(}‘87 AQI 4094: “I just hope your kids can live with it, WEN I:IO.

(,(127 AQI 4095: “I see no job. Isee no clearance. I see no way to pay your
bills. I see no way to keep your son in school. Isee your family falling a
part. All because of this.”
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(W
It had taken five ycars of almost continuous investigation to get to this point.

This last four month time period included some of the brightest moments in an

investigation not long on bright moments, including the FBI's February 1999 polygraph
of Lec and the March S, 1999 interview of Lee. It also included some of the more
unfortunate events in this investigation, including the January 22, 1999 EC and the March
7, 1999 interrogation. Nevertheless, on the whole, it was a productive time for the Wen
Ho Lee investigation, one that led, ultimately, to the discovery of Lee’s illicit activity

with LANL's most sensitive computer files.

(U) What most distinguished this period in the investigation was that the case
finally received the attention it deserved and required, both from NSD and from senior
management at FBI-AQ. That this attention was, in large measure, a consequence of
intense Congressional scrutiny, media interest, and DOE's unpaucnoc should not detract

from the FBI’s accomplishments during this time period.

) .
((Sﬁ Henceforth, the investigation would be driven by the imperatives of a complex
criminal prosecution. In the coming months, the FBI would also continue the difficult
process of grappling with the flawed predicate and imperfect assumptions that, years

earlier, started-it on this circuitous path to Lee’s office door.

v
(8)’ In March 1999, as a result of the executxon of the consent forms, events began

to turn in the FBI's favor. That Lee’s misconduct might have been discovered anyway

after Lee was fired should not, and does not, diminish the slgmﬁcance and wisdom of the

FBI obtaining Lee’s conseant to search.

(U) So very much weat wrong in this mvuthauon. Here, somcthmg very much
wentright. - .

—— - ———————




