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19.000 Scope of part.

(8) This part implements the acquisition-related sections
of the Small Business Act (15 U.S.C. 631, et seq.), applica-
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns and HUBZone
small business concerns, and sole source awards to
HUBZone small business concerns,

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns;

(8) Theuse of aprice evaluation adjustment for small
disadvantaged business concerns, and the use of a price
evauation preference for HUBZone small business con-
cerns;

(9) The Small Disadvantaged Business Participation
Program; and

(10) The Very Small Business Pilot Program.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is hot limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
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profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“HUBZone" means a historically underutilized business
zone, which is an area located within one or more qualified
census tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the SBA.

“Industry,” as used in this part, means all concerns primar-
ily engaged in similar lines of activity, aslisted and described
in the Standard Industrial Classification (SIC) Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas.  Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on a national basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part (except for 52.212-3(c)(2) and 52.219-1(b)(2) for
general statistical purposes and 52.212-3(c)(7)(ii),
52.219-22(b)(2), and 52.219-23(a) for joint ventures under
the price evaluation adjustment for small disadvantaged
business concerns), means an offeror that represents, as part

of itsoffer, that it isasmall business under the size standard
applicable to the acquisition; and either—

() It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa
tion, as a certified small disadvantaged business (SDB)
concern in the database maintained by the Small Business
Administration (PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR part 124, sub-
part B, and a decision on that application is pending, and
that no materia change in disadvantaged ownership and
control has occurred since it submitted its application. In
this case, a contractor must receive certification as an SDB
by the SBA prior to contract award.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBA district; and

(2) Which, together with its affiliates, has no more
than 15 employees and has average annual receipts that do
not exceed $1 million.

“Women-owned small business concern” means a small
business concern—

(8 Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
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or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Natureof control. Every business concern is consid
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties” Theterm “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’ s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or hasthe power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Woting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardless of whether it is
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or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
asaworking majority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financia or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposes is an
association of persons or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi -
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(i) For bundled requirements, apply size standards
for the requirement to individual persons or concerns, not to
the combined assets, of the joint venture.

(i) For other than bundled requirements, apply size
standards for the requirement to individual persons or con-
cerns, not to the combined assets, of thejoint venture, if—

(A) A revenue-based size standard applies to
the reguirement and the estimated contract value, including
options, exceeds one-half the applicable size standard; or
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(B) Anemployee-based size standard appliesto
the requirement and the estimated contract value, including
options, exceeds $10 million.

(2) Joint venture—acquisition and property sale assis-
tance. Concerns bidding on a particular acquisition or property
sadle asjoint ventures are considered as affiliated and control-
ling or having the power to control each other with regard to
performance of the contract. Moreover, an ostensible subcon-
tractor which isto perform primary or vital requirements of a
contract may have a controlling role such to be considered a
joint venturer affiliated on the contract with the prime con-
tractor. A joint venture affiliation finding is limited to
particular contracts unless the SBA size determination finds
general affiliation between the parties. The rules governing
8(a) Program joint ventures are described in 13 CFR 124.513.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of thejoint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

(5) Sze determination for teaming arrangements. For
size determination purposes, apply the size standard testsin
paragraphs (g)(1)(i) and (ii) of this section when ateaming
arrangement of two or more business concerns submits an
offer, as appropriate.

“Annual receipts.” (a) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrua, or other basis of
accounting acceptable to the U.S. Treasury Department for

the purpose of supporting Federal income tax returns, except
when a change in accounting method from cash to accrual or
accrual to cash has taken place during such 3-year period, or
when the completed contract method has been used.

(2) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annua average, be
restated to the accrual method. In any case, where the com-
pleted contract method has been used to account for
revenuesin such 3-year period, revenues must be restated on
an accrual basis using the percentage of completion method.

(2) In the case of a concern which does not keep regu-
lar books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts’ shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding paragraphs.

(b) Annual receipts of aconcern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the num-
ber of weeks including fractions of a week that it has been
in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the completed contract method of
paragraph () of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on afull-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If abusi-
ness has not been in existence for 12 months, “number of
employees’ means the average employment of such concern
and its affiliates during the period that such concern has been
in existence based on the number of persons employed dur-
ing each of the pay periods of the period that such concern
has been in business. If a business has acquired an affiliate
during the applicable 12-month period, it is necessary, in
computing the applicant's number of employees, to include
the affiliate’s number of employees during the entire period,
rather than only its employees during the period in which it
has been an affiliate. The employees of aformer affiliate are
not included, even if such concern had been an affiliate dur-
ing a portion of the period.

19.102 Sizestandards.
(a) The SBA establishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)
(b) Small business size standards are applied by—
(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard

19-5



19.102

FEDERALACQUISITION REGULATION

Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be clas-
sified in two or more industries with different size standards,
contracting officers shdl apply the size standard for the indus-
try accounting for the greatest percentage of the contract price.

(e) If asolicitation calls for more than one item and alows
offers to be submitted on any or all of theitems, an offeror
must meet the size standard for each item it offersto furnish.
If asolicitation calling for more than one item requires offers
on all or none of theitems, an offeror may qualify asasmall
business by meeting the size standard for the item accounting
for the greatest percentage of the total contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, see the limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for agiven acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
value of the kit and its contents is accounted for by items
manufactured by small business.
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(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small BusinessAct,
when the acquisition is for a specific product (or a product in
aclass of products) for which the SBA has determined that
there are no small business manufacturers or processors in the
Federal market, then the SBAmay grant aclasswaiver so that
anonmanufacturer does not have to furnish the product of a
small business. For the most current listing of classes for
which SBA has granted awaiver, contact an SBA Office of
Government Contracting. A listing is also available on
SBA's Internet Homepage at http://www.sba.gov/gc.
Contracting officers may request that the SBAwaive the non-
manufacturer rule for a particular class of products.

(5) For aspecific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of amanufactured
item processed under the procedures set forth in Part 13 is
set aside for small business and where the anticipated cost
of the procurement will not exceed $25,000. In those pro-
curements, the offeror need not supply the end product of a
small business concern as long as the product acquired is
manufactured or produced in the United States.

(9) In the case of acquisitions set aside for very small
business in accordance with 19.904, offerors may not have
more than 15 employees and may not have average annual
receipts that exceed $1 million.

(h) The industry size standards are published by the
Small Business Administration on the Internet at
http://www.sba.gov/regulations/siccodes. Thetable column
labeled “SIC” follows the standard industrial classification
code as published by the Government in the Standard
Industrial Classification Manual. The Manual isintended to
cover the entirefield of economic activities. It classifiesand
defines activities by industry categories and is the source
used by SBA as a guide in defining industries for size stan-
dards. The number of employees or annual receipts
indicates the maximum allowed for a concern, including its
affiliates, to be considered small.
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Subpart 19.2—Policies

19.201 General policy.

(@) Itisthe policy of the Government to provide maximum
practicable opportunitiesin its acquisitions to small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns.  Such concerns shdll
also have the maximum practicable opportunity to participate
as subcontractors in the contracts awarded by any executive
agency, consistent with efficient contract performance. The
Small Business Administration (SBA) counsels and assists
small business concerns and assists contracting personnel to
ensure that afair proportion of contracts for supplies and ser-
vicesis placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by Major Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination. The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date. The Department of
Commerce determination shall not affect ongoing acquisi-
tions. The SDB procurement mechanisms are a price
evaluation adjustment for SDB concerns (see Subpart
19.11), an evauation factor or subfactor for participation of
SDB concerns (see 19.1202), and monetary subcontracting
incentive clauses for SDB concerns (see 19.1203). The
Department of Commerce determination shall aso include
the applicable factors, by SIC Major Group, to be used in
the price evaluation adjustment for SDB concerns (see
19.1104). The General Services Administration shall post
the Department of Commerce determination at
http://www.arnet.gov/References/sdbadjustments.htm. The
authorized procurement mechanisms shall be applied con-
sistently with the policies and procedures in this subpart.
The agencies shall apply the procurement mechanisms
determined by the Department of Commerce. The
Department of Commerce, in making its determination, is
not limited to the SDB procurement mechanisms identified
in this section where the Department of Commerce has
found substantial and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firmsin a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs within
their activities, including achieving program goals. They are
to ensure that contracting and technical personnel maintain

knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8, 15, and 31 of the Small
Business Act.

(5) Work with the SBA procurement center represen-
tative to—

(i) Identify proposed solicitations that involve
bundling;

(i) Facilitate small business participation as con-
tractors including small business contract teams, where
appropriate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small
business concerns as contractors is unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(7) Have supervisory authority over agency personnel |
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each |
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(ii) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the |
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(10) Make recommendations in accordance with |
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business
set-aside, under Subpart 19.8 as a Section 8(a) award, or
under Subpart 19.13 as a HUBZone set-aside.

(e) Small Business Specialists must be appointed and act |
in accordance with agency regulations.
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(f)(1) Each agency shall designate, at levelsit determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanism in Subpart 19.11
has resulted in an undue burden on non-SDB firmsin one of
the major industry groups and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate.  Determinations
under this subpart are for the purpose of determining future
acquisitions and shall not affect ongoing acquisitions.
Requests for a determination, including supporting ratio-
nale, may be submitted to the agency designee. If the
agency designee makes an affirmative determination that
the SDB mechanism has an undue burden or is otherwise
inappropriate, the determination shall be forwarded through
agency channels to the OFPP, which shall review the deter-
mination in consultation with the Department of Commerce
and the Small Business Administration. At aminimum, the
following information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(if) The SIC Mgjor Group affected.

(iii) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Major Group for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;

(B) Total awards to SDB concerns,

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(V) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency does
not receive a response from OFPPwithin 90 days after notice
is provided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determines the updated price evaluation adjust-
ment, as required by this section. Thislimitation shall not
apply to solicitations that already have been synopsized.

19.202 Specific policies.
In order to further the policy in 19.201(a), contracting
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officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBA procurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract;

(i) The proposed acquisition isfor construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makesit unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice reguirement to incumbent small business concerns.)

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs)
to permit offers on quantities |ess than the total requirement;

(i) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government;
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(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBAprocure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBApro-
curement center representative in accordance with 19.505.

19.202-2 L ocating small business sour ces.

The contracting officer shall, to the extent practicable,
encourage maximum participation by small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns in acquisitions
by taking the following actions:

(@) Include on mailing lists all established and potential
small business sources, including those located in labor
surplus areas and HUBZones, if the concerns have sub-
mitted acceptable applications or appear from other
representations to be qualified small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unlesslists
are already excessively long and only some of the concerns
on the list will be solicited. This effort should include con-
tacting the agency SBA procurement center representative,
or if thereis none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer shall encourage maximum
response to solicitations by small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns by taking the following actions:

(& Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with
solicitations, or furnish information as to where they may be
obtained or examined.

(c) Send solicitations to—

(1) All small business concerns on the solicitation
mailing list; or

(2) Apro rata number of small business concerns when
less than acompletelist is used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect to
any contract to be let, the name and telephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citations to each major Federal
law or agency rule with which such business concern must
comply in performing such contract other than laws or
agency rules with which the small business must comply
when doing business with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies shall measure the extent of small business par -
ticipation in their acquisition programs by taking the
following actions:

(8 Require each prospective contractor to represent
whether it is a small business, HUBZone small business,
small disadvantaged business, or women-owned small busi-
ness concern (see the provision at 52.219-1, Small Business
Program Representations).

(b) Accurately measure the extent of participation by
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
in Government acquisitions in terms of the total value of
contracts placed during each fiscal year, and report data to
the SBAat the end of each fiscal year (see Subpart 4.6).

19.202-6 Determination of fair market price.

(a) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price eval uation adjustment
for small disadvantaged business concerns (see Subpart
19.11); and

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

Subpart 19.3—Determination of Status as a
Small Business, HUBZone Small Business,
or Small Disadvantaged Business Concern

19.301 Representation by the offeror.

(@) To be eligible for award as a small business, an
offeror must represent in good faith that it is a small busi-
ness at the time of itswritten representation. An offeror may
represent that it is a small business concern in connection
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with a specific solicitation if it meets the definition of a
small business concern applicable to the solicitation and has
not been determined by the Small Business Administration
(SBA) to be other than a small business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in aspecific bid or proposd that it isasmall business
unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has areason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBAin accordance with 19.302.

(c) An offeror’ srepresentation that it isasmall businessis
not binding on the SBA. If an offeror’s small business status
is challenged, the SBAwill evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror isa small business.
Aconcern cannot become dligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBAhas determined that it is not a small business.

(d) If the SBA determines that the status of a concern as
asmall business, HUBZone small business, small disadvan-
taged business, or women-owned small business has been
misrepresented in order to obtain a set-aside contract, an
8(a) subcontract, a subcontract that is to be included as part
or al of a goal contained in a subcontracting plan, or a
prime or subcontract to be awarded as a result, or in fur-
therance of any other provision of Federa law that
specifically references Section 8(d) of the Small Business
Act for adefinition of program eligibility, the SBAmay take
action as specified in Section 16(d) of the Act. If the SBA
declines to take action, the agency may initiate the process.
The SBA's regulations on penalties for misrepresentations
and false statements are contained in 13 CFR 124.6.

19.302 Protesting a small business representation.

(a) An offeror, the SBA, or another interested party may
protest the small business representation of an offeror in a
specific offer. However, for competitive 8(a) contracts, the
filing of a protest is limited to an offeror, the contracting
officer, or the SBA.

(b) Any time after offers are opened, the contracting offi-
cer may question the small business representation of any
offeror in a specific offer by filing a contracting officer’s
protest (see paragraph (c) below).

(©)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
area where the principal office of the concern in question is
located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the dle-

19-10 (FAC 97-15)

gation that the offeror is not small. The SBAwill dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect aspecific solicitation, a protest must
betimely. SBA's regulations on timeliness are contained in
13 CFR 121.1004. SBA's regulations on timeliness related
to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) To be timely, a protest by any concern or other
interested party must be received by the contracting officer
(see (d)(2)(i) and (ii) of this section) by the close of business
of the 5th business day after bid opening (in sealed bid
acquisitions) or receipt of the special notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made ordly if it is confirmed
in writing either within the 5-day period or by letter post-
marked no later than 1 business day after the oral protest.

(if) A protest may be made in writing if it is deliv-
ered to the contracting officer by hand, telegram, or letter
postmarked within the 5-day period.

(2) A contracting officer’s protest is always consid-
ered timely whether filed before or after award.

(3) A protest under a MultipleAward Schedule will be
timely if received by SBAat any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(1) Notify the contracting officer and the protester of
the date it was received, and that the size of the concern
being challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is
being protested a copy of the protest and a blank SBAForm
355, Application for Small Business Determination, by cer-
tified mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with
the SBA a completed SBA Form 355 and a statement
answering the allegations in the protest, and furnish evi-
dence to support its position. If the offeror does not submit
the required material within the 3 business days or another
period of time granted by the SBA, the SBA may assume
that the disclosure would be contrary to the offeror’s inter-
ests.

(9)(2) Within 10 business days after receiving a protest,
the challenged offeror’s response, and other pertinent infor-
mation, the SBA will determine the size status of the
challenged concern and notify the contracting officer, the
protester, and the challenged offeror of its decision by certi-
fied mail, return receipt requested.

(2) The SBA Government Contracting Area Director,
or designee, will determine the small business status of the
questioned bidder or offeror and notify the contracting offi -
cer and the bidder or offeror of the determination. Award
may be made on the basis of that determination. This deter -
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mination is final unless it is appealed in accordance with
paragraph (i) of this section, and the contracting officer is
notified of the appeal before award. If an award was made
before the time the contracting officer received notice of the
appeal, the contract shall be presumed to be valid.

(h)(1) After receiving a protest involving an offeror
being considered for award, the contracting officer shall not
award the contract until (i) the SBA has made a size deter-
mination or (ii) 10 business days have expired since SBA's
receipt of a protest, whichever occurs first; however, award
shall not be withheld when the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) After the 10-day period has expired, the contract-
ing officer may, when practical, continue to withhold award
until the SBA's determination is received, unless further
delay would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA's size determination, the contracting officer shall
notify SBAthat the award has been made.

(4) If aprotest is received that challenges the small
business status of an offeror not being considered for award,
the contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to
the SBA (see paragraph (c)(1) of this section) with a nota-
tion that the concern is not being considered for award, and
shall notify the protester of this action.

(i) An appeal from an SBA size determination may be
filed by any concern or other interested party whose protest
of the small business representation of another concern has
been denied by an SBA Government Contracting Area
Director, any concern or other interested party that has been
adversely affected by a Government Contracting Area
Director’s decision, or the SBAAssociate Administrator for
the SBA program involved. The appeal must be filed with
the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. Itiswithin the
discretion of the SBAJudge whether to accept an appeal from
asize determination. |f the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision. The SBAwill inform
the contracting officer of itsruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBArulings received after award shall not apply
to that acquisition.

() Aprotest that is not timely, even though received before
award, shal be forwarded to the SBA Government

Contracting Area Office (see paragraph (c)(1) of this section),
with anotation on it that the protest is not timely. The pro-
tester shall be notified that the protest cannot be considered on
theinstant acquisition but has been referred to SBAfor its con-
sideration in any future actions. A protest received by a
contracting officer after award of acontract shall be forwarded
to the SBAGovernment Contracting Area Office with a nota-
tion that award has been made. The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBAfor its consideration in future actions.

19.303 Determining standard industrial classification
codesand size standards.

(a) The contracting officer shall determine the appropriate
standard industrial classification code and related small busi-
ness size standard and include them in solicitations above the
micro-purchase threshold.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appealed asfollows:

(2) An apped from a contracting officer’s SIC code des-
ignation and the applicable size standard must be served and
filed within 10 calendar days after the issuance of theinitial
solicitation. SBA’s Office of Hearings and Appeals (OHA)
will dismiss summarily an untimely SIC code appeal.

(2)(i) The appeal petition must be in writing and must be
addressed to the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

(i) Thereisno required format for the appeal; how-
ever, the apped must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;

(B) A full and specific statement asto why the
size determination or SIC code designation is allegedly erro-
neous and argument supporting the alegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—

(i) The SBA official who issued the size determina-
tion;

(i) The contracting officer who assigned the SIC
code to the acquisition;

(iii) The business concern whose size statusis at
issue;

(iv) All personswho filed protests; and

(v) SBA’s Office of General Counsdl.
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(4) Upon receipt of a SIC code appeal, OHAwill notify
the contracting officer by a notice and order of the date OHA
received the apped, the docket number, and Judge assigned to
the case. The contracting officer’ s response to the appedl, if
any, must include argument and evidence (see 13 CFR 134),
and must be received by OHA within 10 calendar days from
the date of the docketing notice and order, unless otherwise
specified by the Adminigtrative Judge. Upon receipt of OHA's
docketing notice and order, the contracting officer must imme-
diately send to OHA a copy of the solicitation relating to the
SIC code appeal.

(5) After close of record, OHAwill issue adecision and
inform the contracting officer. 1f OHA’sdecision is received
by the contracting officer before the date the offers are due, the
decision shall befinal and the solicitation must be amended to
reflect the decision, if appropriate. OHA’s decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304 Disadvantaged business status.

(8 Tobedigibleto receive abenefit as a prime contractor
based on its disadvantaged status, a concern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBA or a Private Certifier (see 19.001).

(b) The contracting officer may accept an offeror’s repre-
sentation that it is an SDB concern for general tatistical
purposes. The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(2), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
datafor general statistical purposes.

(c) The provision at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(7), Offeror Representations
and Certifications-Commercial Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
on its disadvantaged status. The mechanisms that may pro-
vide benefits on the basis of disadvantaged status as a prime
contractor are a price evauation adjustment for SDB concerns
(see Subpart 19.11), and an evaluation factor or subfactor for
SDB participation (see 19.1202).

(2) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concern is identified as a small disad-
vantaged business concern by accessing SBA's database
(PRO-Net) or by contacting the SBA's Office of Small
Disadvantaged Business Certification and Eligibility.

(2) If the apparently successful offeror has repre-
sented that its SDB application is pending at the SBA or a
Private Certifier, and its position as the apparently success-
ful offeror is due to the application of the price evaluation
adjustment, the contracting officer shall follow the proce-
dure in paragraph (d) of this section.
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(d) Notificationsto SBA of potential awards to offerors
with pending SDB applications.
(2) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The natification shall contain the name of the apparently
successful offeror, and the names of any other offerors that
have represented that their applications for SDB status are
pending at the SBA or a Private Certifier and that could
receive the award due to the application of a price evalua-
tion adjustment if the apparently successful offeror is
determined not to be an SDB by the SBA.

(2) The SBA will, within 15 calendar days after
receipt of the notification, determine the disadvantaged sta-
tus of the apparently successful offeror and, as appropriate,
any other offerors referred by the contracting officer and
will notify the contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA's
receipt of the notification, the contracting officer shall pre-
sume that the apparently successful offeror, and any other
offerors referred by the contracting officer, are not disad-
vantaged, and shall make award accordingly, unless the
contracting officer grants an extension to the 15-day
response period. No written determination is required for
the contracting officer to make award at any point following
the expiration of the 15-day response period.

(4) When the contracting officer makes a written
determination that award must be made to protect the pub-
lic interest, the contracting officer may proceed to contract
award without notifying SBAor before receiving a determi -
nation of SDB status from SBA during the 15-day response
period. In both cases, the contracting officer shall presume
that the apparently successful offeror, or any other offeror
referred to the SBA whose SDB application is pending, is
not an SDB and shall make award accordingly.

19.305 Protesting a representation of disadvantaged
business status.

(a) This section applies to protests of a small business
concern’s disadvantaged status as a prime contractor.
Protests of a small business concern’s disadvantaged status
as a subcontractor are processed under 19.703(a)(2).
Protests of a concern’s size as a prime contractor are
processed under 19.302. Protests of a concern’s size as a
subcontractor are processed under 19.703(b). An offeror,
the contracting officer, or the SBA may protest the appar-
ently successful offeror’s representation of disadvantaged
status if the concern is eligible to receive a benefit based on
its disadvantaged status (see Subpart 19.11 and 19.1202.)
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(b) An offeror, excluding an offeror determined by the
contracting officer to be non-responsive or outside the com-
petitive range, or an offeror that SBA has previously found
to beineligible for the requirement at issue, may protest the
apparently successful offeror’s representation of disadvan-
taged status by filing a protest in writing with the
contracting officer. SBA regulations concerning protests
are contained in 13 CFR 124, Subpart B. The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or allegations support-
ing the basis of protest.

(c) The contracting officer or the SBAmay protest in writ-
ing aconcern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(2) If acontracting officer’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBAmay protest aconcern’s representation of
disadvantaged status by filing directly with its Assistant
Administrator for Small Disadvantaged Business Certification
and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature protests
to the protestor. Aprotest is considered to be prematureif itis
submitted before bid opening or notification of intended
award. SBA normally will not consider a postaward protest.
SBA may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (e. g., where the contracting officer agreesto terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the
contracting officer shall withhold award and forward the
protest to—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The contracting officer shall send to SBA—

(1) Thewritten protest and any accompanying materials,

(2) The date the protest was received;

(3) A copy of the protested concern’ s representation as
asmall disadvantaged business, and the date of such repre-
sentation; and

(4) The date of bid opening or date on which notifica-
tion of the apparently successful offeror was sent to
unsuccessful offerors.

(f) When the contracting officer makes awritten determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest.

(g) The SBA Assistant Administrator for Small

Disadvantaged Business Certification and Eligibility will
notify the protestor and the contracting officer of the date
the protest was received and whether it will be processed or
dismissed for lack of timeliness or specificity. For protests
that are not dismissed, the SBA will, within 15 working
days after receipt of the protest, determine the disadvan-
taged status of the challenged offeror and will notify the
contracting officer, the challenged offeror, and the protestor.
Award may be made on the basis of that determination. The
determination isfinal for purposes of theinstant acquisition,
unlessit is appealed and—

(2) The contracting officer receivesthe SBA’s decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA deter-
mination within 15 working days after the SBA’sreceipt of the
protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.

(i) An SBAdetermination may be appealed by—

(2) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

() The appea must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination.  If the contracting officer receives the SBA's
decision on the appeal before award, the decision shall apply
to the instant acquisition. If the decision is received after
award, it will not apply to theingtant acquisition (but see para-
graph (9)(2) of this section).

19.306 Protesting afirm’s statusasa HUBZone small
business concern.

(a) For sole source acquisitions, the SBAor the contracting
officer may protest the apparently successful offeror's
HUBZone smdl business status. For al other acquisitions, an
offeror, the contracting officer, or the SBA may protest the
apparently successful offeror's qualified HUBZone small
business concern status.

(b) Protests relating to whether a qudified HUBZone small
business concern is a small business for purposes of any
Federal program are subject to the procedures of Subpart 19.3.
Protests relating to small business size status for the acquisi-
tion and the HUBZone qualifying requirements will be
processed concurrently by SBA.

(c) All protests must be in writing and must state all spe-
cific grounds for the protest. Assertions that a protested
concern isnot aqualified HUBZone small business concern,
without setting forth specific facts or allegations, are insuffi-
cient. An offeror must submit its protest to the contracting
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officer. The contracting officer and the SBA must submit
proteststo SBA’s Associate Administrator for the HUBZone
Program (AA/HUB).

(d) An offeror's protest must be received by close of busi-
ness on the fifth business day after bid opening (in sealed bid
acquisitions) or by close of business on the fifth business day
after notification by the contracting officer of the apparently
successful offeror (in negotiated acquisitions). Any protest
received after these time limits is untimely. Any protest
received prior to bid opening or notification of intended
award, whichever applies, is premature and shall be returned
to the protester.

(e) Except for premature protests, the contracting officer
must forward any protest received, notwithstanding whether
the contracting officer believesthat the protest isinsufficiently
specific or untimely, to:

AA/HUB

U.S. Small BusinessAdministration
409 3rd Street, SW

Washington, DC 20416.

The AA/HUB will notify the protester and the contracting
officer of the date the protest was received and whether the
protest will be processed or dismissed for lack of timeliness or
specificity.

(f) SBA will determine the HUBZone status of the
protested HUBZone small business concern within 15 busi-
ness days after receipt of aprotest. If SBA does not contact
the contracting officer within 15 business days, the contract-
ing officer may award the contract to the apparently successful
offeror, unless the contracting officer has granted SBA an
extension. The contracting officer may award the contract
after receipt of aprotest if the contracting officer determines
in writing that an award must be made to protect the public
interest.

(9) SBA will notify the contracting of ficer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and isfinal unless overturned
on appea by SBA's Associate Deputy Administrator for
Government Contracting and 8(a) Business Development
(ADA/GC&8(a)BD).

(h) The protested HUBZone small business concern, the
protester, or the contracting officer may file appeals of protest
determinations with SBA's ADA/GC&8(a)BD. The
ADA/GC&8(a)BD must receive the appeal no later than 5
business days after the date of receipt of the protest determi-
nation. SBAwill dismiss any appeal received after the 5-day
period.

(i) The appea must bein writing. The appeal must identify
the protest determination being appealed and must set forth a

19-14

full and specific statement asto why the decision is erroneous
or what significant fact the AA/HUB failed to consider.

(j) The party appesling the decision must provide notice of
the appedl to the contracting officer and either the protested
HUBZone small business concern or the original protester, as
appropriate. SBAwill not consider additional information or
changed circumstances that were not disclosed at the time of
the AA/HUB's decision or that are based on disagreement with
the findings and conclusions contained in the determination.

(k) The ADA/GC& 8(a)BD will make its decision within 5
business days of the receipt of the appedl, if practicable, and
will base its decision only on the information and documenta-
tion in the protest record as supplemented by the appeal. SBA
will provide a copy of the decision to the contracting officer,
the protester, and the protested HUBZone small business con-
cern. The SBAdecision, if received before award, will apply
to the pending acquisition. SBArulings received after award
will not apply to that acquisition. The ADA/GC&8(a)BD’s
decisionisthefinal decision.

19.307 Solicitation provisions.

(8(1) Insert the provision at 52.219-1, Small Business
Program Representations, in solicitations exceeding the
micro-purchase threshold when the contractor will perform
the contract inside the United States, its territories or pos-
sessions, Puerto Rico, the Trust Territory of the Pecific
Islands, or the District of Columbia.

(2)(i) Use the provision with its Alternate | in solici-
tations issued by the following agencies on or before
September 30, 2000:

(A) Department of Agriculture.

(B) Department of Defense.

(C) Department of Energy.

(D) Department of Health and Human Services.

(E) Department of Housing and Urban
Development.

(F) Department of Transportation.

(G) Department of Veterans Affairs.

(H) Environmental Protection Agency.

(I) Genera Services Administration.

(J) National Aeronautics and Space
Administration.

(i) Use the provision with its Alternate | in solici-

tations issued by all Federa agencies after September 30,
2000.

(3) Use the provision with its Alternate Il in solicita-
tions issued by DoD, NASA, or the Coast Guard that the
contracting officer expects will exceed the threshold at
4.601(a).

(b) Insert the provision a 52.219-22, Small
Disadvantaged Business Status, in solicitations that include
the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, or
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52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting. Use the
provision withits Alternate | in solicitations for acquisitions
for which a price evaluation adjustment for small disadvan-
taged business concerns is authorized on aregional basis.

(c) When contracting by sealed bidding, insert the provi-
sion at 52.219-2, Equal Low Bids, in solicitations and
contracts when the contractor will perform the contract
inside the United States, itsterritories or possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, or the
District of Columbia.

Subpart 19.4—Cooper ation with the Small
BusinessAdministration

19401 General.

(8 The Small Business Act isthe authority under which the
Small Business Administration (SBA) and agencies consult
and cooperate with each other in formulating policiesto ensure
that small business interests will be recognized and protected.

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA.

19.402 Small Business Administration procurement
center representatives.

(8) The SBAmay assign one or more procurement center
representatives to any contracting activity or contract
administration office to carry out SBA policies and pro-
grams. Assigned SBA procurement center representatives
are required to comply with the contracting agency’s direc-
tives governing the conduct of contracting personnel and
the release of contract information. The SBA must obtain
for its procurement center representatives security clear-
ances required by the contracting agency.

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to al rea
sonably obtainable contract information that is directly
pertinent to their official duties.

(c) The duties assigned by SBAto its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—

(i) The setting aside of selected acquisitions not
unilaterally set aside by the contracting officer,

(if) New quadified small, HUBZone small, small
disadvantaged, and women-owned small business sources,
and

(iii) Breakout of components for competitive
acquisitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(€). If the SBAprocurement cen-
ter representative believes that the acquisition, as proposed,

makes it unlikely that small businesses can compete for the
prime contract, the representative shall recommend any alter-
nate contracting method that the representative reasonably
believes will increase small business prime contracting oppor-
tunities. The recommendation shal be made to the
contracting officer within 15 days after receipt of the package.

(3) Recommending concerns for inclusion on solicita-
tion mailing lists or on alist of concerns to be solicited in a
specific acquisition.

(4) Appealing to the chief of the contracting office any
contracting officer’s determination not to solicit a concern
recommended by the SBAfor a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is com-
plying with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration
procurement center representative.

(@) The SBA is required by section 403 of Pub. L. 98-
577 to assign a breakout procurement center representative
to each mgjor procurement center. A major procurement
center means a procurement center that, in the opinion of
the administrator, purchases substantial dollar amounts of
other than commercial items, and which has the potential to
incur significant savings as a result of the placement of a
breakout procurement representative. The SBA breakout
procurement center representative is an advocate for (1) the
appropriate use of full and open competition, and (2) the
breakout of items, when appropriate and while maintaining
the integrity of the system in which such items are used. The
SBA breakout procurement center representative is in addi-
tion to the SBA procurement center representative (see
19.402). When an SBA breakout procurement center repre-
sentative is assigned, the SBA is required to assign at |least
two collocated small business technical advisors. Assighed
SBAbreakout procurement center representatives and tech-
nical advisors are required to comply with the contracting
agency’s directives governing the conduct of contracting
personnel and the release of contract information. The SBA
must obtain for its breakout procurement center representa-
tives and technical advisors security clearances required by
the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advi-
SOrs.

(c) The SBA breakout procurement center representative
is authorized to—

breakout
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(1) Attend any provisioning conference or similar
evaluation session during which determinations are made as
to whether requirements are to be acquired using other than
full and open competition and make recommendations with
respect to such requirements to the members of such con-
ference or session;

(2) Review, at any time, restrictions on competition
previously imposed on items through acquisition method
coding or similar procedures and recommend to personnel
of the appropriate activity the prompt reevaluation of such
limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the United States in technical
data and, when appropriate, recommend that personnel of
the appropriate activity initiate a review of the validity of
such an asserted restriction;

(4) Obtain from any governmental source, and make
available to personnel of the appropriate center, technical
data necessary for the preparation of a competitive solicita-
tion package for any item of supply or service previously
acquired noncompetitively due to the unavailability of such
technical data;

(5) Have access to procurement records and other
data of the procurement center commensurate with the level
of such representative's approved security clearance classi-
fication;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value anaysis of such proposal to
determine whether it, if adopted, will result in lower coststo
the United States without substantially impeding legitimate
acquisition objectives and forward to personnel of the
appropriate center recommendations with respect to such
proposal; or

(ii) Forward such proposals without anaysis to
personnel of the center responsible for reviewing them who
shall furnish the breakout procurement center representative
with information regarding the proposal’ s disposition;

(7) Review the systems that account for the acquisi-
tion and management of technical data within the
procurement center to ensure that such systems provide the
maximum availability and access to data needed for the
preparation of offers to sell to the United States those sup-
plies to which such data pertain which potential offerors are
entitled to receive;

(8) Appea the failure by the procurement center to
act favorably on any recommendation made pursuant to
subparagraphs (c)(1) through (7) of this section. Such
appeal must be in writing and shall be filed and processed
in accordance with the appea procedures set out at 19.505;

(9) Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned. Such sessions shall acquaint the
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participants with the duties and objectives of the represen-
tative and shall instruct them in the methods designed to
further the breakout of items for procurement through full
and open competition; and

(10) Prepare and personally deliver an annua brief-
ing and report to the head of the procurement center to
which assigned. Such briefing and report shall detail the
past and planned activities of the representative and shall
contain recommendations for improvement in the operation
of the center as may be appropriate. The head of such cen-
ter shall personally receive the briefing and report and shall,
within 60 calendar days after receipt, respond, in writing, to
each recommendation made by the representative.

(d) The duties of the SBAsmall business technical advi-
sors are to assist the SBA breakout procurement center
representative in carrying out the activities described in
(c)(2) through (7) of this section to assist the SBA procure-
ment center representatives (see FAR 19.402).

Subpart 19.5—Set-Asidesfor Small Business

19.501 General.

(a) The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns.
A “set-aside for small business’ isthe reserving of an acqui-
sition exclusively for participation by small business
concerns. A small business set-aside may be open to al
small businesses. A small business set-aside of a single
acquisition or aclass of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination isone
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business
Administration (SBA) procurement center representative
and concurred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes pri-
ority over the requirement to set aside the acquisition for
small business concerns.

(d) The contracting officer shall review acquisitions to
determineif they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency's small business programs.
The contracting officer shall document why a small busi-
ness set-aside isinappropriate when an acquisition is not set
aside for small business, unless a HUBZone small business
set-aside or HUBZone small business sole source award is
anticipated. If the acquisition is set aside for small business
based on this review, it is a unilateral set-aside by the con-
tracting officer. Agencies may establish threshold levelsfor
this review depending upon their needs.
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(e) At the request of an SBA procurement center repre-
sentative, the contracting officer shall make available for
review at the contracting office (to the extent of the SBA
representative’s security clearance) all proposed acquisi-
tions in excess of the micro-purchase threshold that have
not been unilaterally set aside for small business.

(f) To the extent practicable, unilateral determinations
initiated by a contracting officer shall be used as the basis
for small business set-asides rather than joint determina-
tions by an SBA procurement center representative and a
contracting officer.

(9) All solicitations involving set-asides must specify the
applicable small business size standard and product classifi-
cation (see 19.303).

(h) Except as authorized by law, a contract may not be
awarded as a result of a small business set-aside if the cost
to the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirementsfor setting aside acquisitions.

(a) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

(1) Itisdetermined to bein the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government
contracts in each industry category is placed with small
business concerns, and the circumstances described in
19.502-2 or 19.502-3(a) exist.

(b) This requirement does not apply to purchases of
$2,500 or less, or purchases from required sources of supply
under Part 8 (e.g., Federa Prison Industries, Committee for
Purchase from People Who are Blind or Severely Disabled,
and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(8) Except for those acquisitions set aside for very small
business concerns (see subpart 19.9), each acquisition of sup-
plies or services that has an anticipated dollar value exceeding
$2,500, but not over $100,000, is automaticaly reserved
exclusively for small business concerns and shall be set aside
for small business unless the contracting officer determines
there is not a reasonable expectation of obtaining offers from
two or more responsible small business concerns that are com-
petitive in terms of market prices, quality, and ddlivery. If the
contracting officer does not proceed with the small business
set-aside and purchases on an unrestricted basis, the contract-
ing officer shall include in the contract file the reason for this
unrestricted purchase. If the contracting officer receives only
one acceptable offer from a responsible small business con-
cernin response to a set-aside, the contracting officer should

make an award to that firm. If the contracting officer receives
no acceptable offers from responsible small business con-
cerns, the set-aside shall be withdrawn and the requirement, if
still valid, shall be resolicited on an unrestricted basis. The
small business reservation does not preclude the award of a
contract with avalue not greater than $100,000 under Subpart
19.8, Contracting with the Small Business Administration,
under 19.1007(c), Salicitations equal to or less than the ESB
reserve amount, or under 19.1305, HUBZone set-aside proce-
dures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when thereis
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2) award will be
made at fair market prices. Total small business set-asides
shal not be made unless such a reasonable expectation
exists (but see 19.502-3 as to partial set-asides). Although
past acquisition history of anitem or similar itemsisaways
important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists. In making
R& D small business set-asides, there must also be a reasort
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

(c) For small business set-asides other than for con-
struction or services, any concern proposing to furnish a
product that it did not itself manufacture must furnish the
product of a small business manufacturer unless the SBA
has granted either a waiver or exception to the nonmanu-
facturer rule (see 19.102(f)). In industries where the SBA
finds that there are no small business manufacturers, it may
issue awaiver to the nonmanufacturer rule (see 19.102(f)(4)
and (5)). In addition, SBA has excepted procurements
processed under simplified acquisition procedures (see Part
13), where the anticipated cost of the procurement will not
exceed $25,000, from the nonmanufacturer rule. Waivers
permit small businesses to provide any firm’s product. The
exception permits small businesses to provide any domestic
firm's product. In both of these cases, the contracting offi-
cer's determination in paragraph (b)(1) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection will be
based on the expectation of receiving offers from at least
two responsible small businesses, including nonmanufac-
turers, offering the products of different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small
business set-asides cannot be considered for the four desig-
nated industry groups (see 19.1007(b)).
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19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small
business participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more
economic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at afair mar-
ket price;

(4) The acquisition is not subject to simplified acqui-
sition procedures; and

(5) A partia set-aside shall not be made if thereis a
reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers
unless authorized by the head of a contracting activity on a
case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partialy set aside. Under
certain specified conditions, partial set-asides may be used
in conjunction with multiyear contracting procedures.

(b) When the contracting officer determinesthat a portion
of an acquisition isto be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule
comparable to the other. When practicable, the set-aside por-
tion should make maximum use of small business capacity.

(©)(1) The contracting officer shall award the non-set-
aside portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with
eligible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be con-
ducted only with those offerors who have submitted
responsive offers on the non-set-aside portion. Negotiations
shall be conducted with small business concernsin the order
of priority as indicated in the solicitation (but see (c)(2)(ii)
of this section). The set-aside portion shall be awarded as
provided in the solicitation. An offeror entitled to receive
the award for quantities of an item under the non-set-aside
portion and who accepts the award of additional quantities
under the set-aside portion shall not be requested to accept
a lower price because of the increased quantities of the
award, nor shall negotiation be conducted with a view to
obtaining such a lower price based solely upon receipt of
award of both portions of the acquisition. This does not pre-
vent acceptance by the contracting officer of voluntary
reductions in the price from the low eligible offeror before
award, acceptance of voluntary refunds, or the change of
prices after award by negotiation of a contract modification.

(i) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside part
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of the acquisition shall have first priority with respect to
negotiations for the set-aside.

19.502-4 Methods of conducting set-asides.

(a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sedled
bids (see Part 14), or competitive proposals (see Part 15).
Partial small business set-asides may be conducted using
sealed bids (see Part 14), or competitive proposals (see Part
15).

(b) Except for offers on the non-set-aside portion of par-
tial set-asides, offers received from concerns that do not
qualify as small business concerns shall be considered non-
responsive and shall be rejected. However, before rejecting
an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination
must be obtained (see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.

None of thefollowing s, initself, sufficient cause for not
setting aside an acquisition:

(@) A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or al of
the required items.

(c) Theitem ison a Qualified Products List. However, a
total small business set-aside shall not be made if the list
contains the products of large businesses unless none of the
large businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt
of offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair
proportion of the agency’s contracts for supplies and ser-
vices.

(g) A class small business set-aside of the item or service
has been made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.

(a) A class of acquisitions of selected products or ser-
vices, or a portion of the acquisitions, may be set aside for
exclusive participation by small business concerns if indi-
vidual acquisitions in the class will meet the criteria in
19.502-1, 19.502-2, or 19.502-3(a). The determination to
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make a class small business set-aside shall not depend on
the existence of a current acquisition if future acquisitions
can be clearly foreseen.

(b) The determination to set aside a class of acquisitions
for small business may be either unilateral or joint.

(c) Each class small business set-aside determination
shall be in writing and must—

(1) Specifically identify the product(s) and service(s)
it covers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination;
and

(4) Provide that the set-aside does not apply to any
individual acquisition if the requirement is not severable
into two or more economic production runs or reasonable
lots, in the case of a partial class set-aside.

(d) The contracting officer shall review each individual
acquisition arising under a class small business set-aside to
identify any changes in the magnitude of requirements,
specifications, delivery requirements, or competitive market
conditions that have occurred since the initial approval of
the class set-aside. If there are any changes of such a mate-
rial nature as to result in probable payment of more than a
fair market price by the Government or in a change in the
capability of small business concerns to satisfy the require-
ments, the contracting officer may withdraw or modify (see
19.506(a)) the unilateral or joint set-aside by giving written
notice to the SBA procurement center representative (if one
is assigned), stating the reasons.

19.504 [Reserved]
19.505 Rejecting Small
recommendations.

(a) If the contracting officer regjects a recommendation of
the SBAprocurement center representative or breakout pro-
curement center representative, written notice shall be
furnished to the appropriate SBA center representative
within 5 working days of the contracting officer's receipt of
the recommendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of the
contracting activity (or designee) within 2 working days
after receiving the notice. The head of the contracting activ-
ity (or designee) shall render a decision in writing, and
provide it to the SBA representative within 7 working days.
Pending issuance of adecision to the SBAprocurement cern-
ter representative, the contracting officer shall suspend
action on the acquisition.

Business Administration

(c) If the head of the contracting activity agrees that the
contracting officer’'s rejection was appropriate, the SBA
procurement center representative may—

(2) Within 1 working day, request the contracting offi-
cer to suspend action on the acquisition until the SBA
Administrator appeals to the agency head (see paragraph (f)
of this section); and

(2) The SBA shall be allowed 15 working days after
making such a written request, within which the
Administrator of SBA(i) may appesal to the Secretary of the
Department concerned, and (ii) shall notify the contracting
officer whether the further appeal has, in fact, been taken. If
notification is not received by the contracting officer within
the 15-day period, it shall be deemed that the SBA request
to suspend contracting action has been withdrawn and that
an appeal to the Secretary was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head.
The contracting officer shall suspend contract action until
notification is received that the SBAappeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of the
agency head shall be final.

(f) A request to suspend action on an acquisition need not
be honored if the contracting officer determines that pro-
ceeding to contract award and performance is in the public
interest. The contracting officer shall includein the contract
file astatement of the factsjustifying the determination, and
shall promptly notify the SBA representative of the deter-
mination and provide a copy of the justification.

19.506 Withdrawing or modifying small business
set-asides.

(a) If, before award of a contract involving a small busi-
ness set-aside, the contracting officer considers that award
would be detrimental to the public interest (e.g., payment of
more than a fair market price), the contracting officer may
withdraw the small business set-aside determination
whether it was unilatera or joint. The contracting officer
shall initiate a withdrawal of an individual small business
set-aside by giving written notice to the agency small busi-
ness specialist and the SBA procurement center
representative, if one is assigned, stating the reasons. In a
similar manner, the contracting officer may modify a unilat-
eral or joint class small business set-aside to withdraw one
or more individual acquisitions.

(b) If the agency small business specialist does not agree
to awithdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review. If an SBA representative is not assigned, disagree-
ments between the agency small business speciaist and the
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contracting officer shall be resolved using agency proce-
dures. However, the procedures are not applicable to
automatic dissolutions of small business set-asides (see
19.507) or dissolution of small business set-asides under
$100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a small
business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business
set-aside.

() If asmall business set-aside acquisition or portion of
an acquisition is not awarded, the unilateral or joint deter-
mination to set the acquisition aside is automatically
dissolved for the unawarded portion of the set-aside. The
required supplies and/or services for which no award was
made may be acquired by sealed bidding or negotiation, as
appropriate.

(b) Beforeissuing asolicitation for theitems called for in
a small business set-aside that was dissolved, the contract-
ing officer shall ensure that the delivery scheduleisrealistic
in the light of all relevant factors, including the capabilities
of small business concerns.

19.508 Salicitation provisions and contract clauses.

(8)—(b) [Reserved]

(c) The contracting officer shall insert the clause at
52.219-6, Notice of Tota Small Business Set-Aside, in
solicitations and contracts involving total small business
set-asides. The clause at 52.219-6 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(d) The contracting officer shall insert the clause at
52.219-7, Notice of Partial Small Business Set-Aside, in
solicitations and contracts involving partial small business
set-asides. The clause at 52.219-7 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in solicitations and
contracts for supplies, services, and construction, if any por-
tion of the requirement isto be set aside for small business and
the contract amount is expected to exceed $100,000.

Subpart 19.6—Certificates of Competency
and Deter minations of Responsibility

19.601 General.

(a) A Certificate of Competency (COC) isthe certificate
issued by the Small Business Administration (SBA) stating
that the holder isresponsible (with respect to all elements of
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responsihility, including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting) for the purpose of receiv-
ing and performing a specific Government contract.

(b) The COC program empowers the Small Business
Administration (SBA) to certify to Government contracting
officers as to al elements of responsibility of any small
business concern to receive and perform a specific
Government contract. The COC program does not extend to
guestions concerning regulatory requirements imposed and
enforced by other Federal agencies.

(c) The COC program is applicable to all Government
acquisitions. A contracting officer shall, upon determining
an apparent successful small business offeror to be nonre-
sponsible, refer that small businessto the SBAfor apossible
COC, even if the next acceptable offer is aso from a small
business.

(d) When a solicitation requires a small business to
adhere to the limitations on subcontracting, a contracting
officer’s finding that a small business cannot comply with
the limitation shall be treated as an element of responsibil-
ity and shall be subject to the COC process. When a
solicitation requires a small business to adhere to the defin-
ition of a nonmanufacturer, a contracting officer’'s
determination that the small business does not comply shall
be processed in accordance with Subpart 19.3.

(e) Contracting officers, including those located over-
seas, are required to comply with this subpart for U.S. small
business concerns.

19.602 Procedures.

19.602-1 Referral.

(8 Upon determining and documenting that an apparent
successful small business offeror lacks certain elements of
responsibility (including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting), the contracting officer
shall—

(1) Withhold contract award (see 19.602-3); and

(2) Refer the matter to the cognizant SBA
Government Contracting Area Office (Area Office) serving
the area in which the headquarters of the offeror is located,
in accordance with agency procedures, except that referral
is not necessary if the small business concern—

(i) Is determined to be unqualified and ineligible
because it does not meet the standard in 9.104-1(g); pro -
vided, that the determination is approved by the chief of the
contracting office; or

(if) Is suspended or debarred under Executive
Order 11246 or Subpart 9.4.



PART 19—SMALL BUSINESS PROGRAMS

19.602-3

(b) If apartial set-aside is involved, the contracting offi-
cer shall refer to the SBA the entire quantity to which the
concern may be entitled, if responsible.

(c) Thereferra shall include—

(1) A notice that a small business concern has been
determined to be nonresponsibl e, specifying the elements of
responsibility the contracting officer found lacking; and

(2) If applicable, a copy of the following:

(i) Solicitation.

(if) Final offer submitted by the concern whose
responsibility is at issue for the procurement.

(iii) Abstract of bids or the contracting officer’s
price negotiation memorandum.

(iv) Preaward survey.

(v) Technical data package (including drawings,
specifications and statement of work).

(vi) Any other judtification and documentation
used to arrive at the nonresponsibility determination.

(d) For any single acquisition, the contracting officer
shall make only one referral at a time regarding a determi-
nation of nonresponsibility.

(e) Contract award shall be withheld by the contracting
officer for a period of 15 business days (or longer if agreed
to by the SBAand the contracting officer) following receipt
by the appropriate SBA Area Office of a referral that
includes all required documentation.

19.602-2 Issuing or
Competency (COC).
Within 15 business days (or alonger period agreed to by

the SBAand the contracting agency) after receiving a notice

that a small business concern lacks certain elements of
responsibility, the SBAArea Office will take the following
actions:

(@) Inform the small business concern of the contracting
officer's determination and offer it an opportunity to apply
to the SBA for a COC. (A concern wishing to apply for a
COC should notify the SBA Area Office serving the geo-
graphical area in which the headquarters of the offeror is
located.)

(b) Upon timely receipt of a complete and acceptable
application, elect to visit the applicant’ sfacility to review its
responsibility.

(1) The COC review process is not limited to the
areas of nonresponsibility cited by the contracting officer.

(2) The SBA may, at its discretion, independently
eva uate the COC applicant for al elements of responsibil-
ity, but may presume responsibility exists as to elements
other than those cited as deficient.

(c) Consider denying a COC for reasons of nonresponsi-
bility not originally cited by the contracting officer.

(d) When the Area Director determines that a COC is
warranted (for contracts valued at $25,000,000 or less),

denying a Certificate of

notify the contracting officer and provide the following
options:

(1) Accept the Area Director’'s decision to issue a
COC and award the contract to the concern. The COC
issuance letter will then be sent, including as an attachment
a detailed rationale for the decision; or

(2) Ask the Area Director to suspend the case for one
or more of the following purposes:

(i) To permit the SBA to forward a detailed ratio-
nale for the decision to the contracting officer for review
within a specified period of time.

(ii) To afford the contracting officer the opportu-
nity to meet with the Area Office to review all
documentation contained in the case file and to attempt to
resolve any issues.

(iii) To submit any information to the SBA Area
Office that the contracting officer believes the SBA did not
consider (at which time, the SBAArea Office will establish
a new suspense date mutually agreeable to the contracting
officer and the SBA).

(iv) To permit resolution of an appeal by the con-
tracting agency to SBA Headquarters under 19.602-3.
However, there is no contracting officer’s appeal when the
Area Office proposes to issue a COC valued at $100,000 or
less.

(e) At the completion of the process, notify the concern
and the contracting officer that the COC is denied or is
being issued.

(f) Refer recommendations for issuing a COC on con-
tracts greater than $25,000,000 to SBA Headquarters.

19.602-3 Resolving differ ences between the agency and
the Small Business Administration.

(a) COCs valued between $100,000 and $25,000,000.
(1) When disagreements arise about a concern’s ability to
perform, the contracting officer and the SBA shall make
every effort to reach aresolution before the SBAtakes final
action on a COC. This shall be done through the complete
exchange of information and in accordance with agency
procedures. If agreement cannot be reached between the
contracting officer and the SBAArea Office, the contracting
officer shall request that the Area Office suspend action and
refer the matter to SBAHeadquarters for review. The SBA
Area Office shall honor the request for areview if the con-
tracting officer agrees to withhold award until the review
process is concluded. Without an agreement to withhold
award, the SBA Area Office will issue the COC in accor-
dance with applicable SBA regulations.

(2) SBA Headquarters will furnish written notice to
the procuring agency’s Director, Office of Small and
Disadvantaged Business Utilization (OSDBU) or other des-
ignated official (with a copy to the contracting officer) that
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the case file has been received and that an appeal decision
may be requested by an authorized official.

(3) If the contracting agency decidesto file an appeal,
it must notify SBA Headquarters through its procuring
agency’s Director, OSDBU, or other designated official,
within 10 business days (or a time period agreed upon by
both agencies) that it intends to appeal the issuance of the
COC.

(4) The appeal and any supporting documentation
shall be filed by the procuring agency’s Director, OSDBU,
or other designated official, within 10 business days (or a
period agreed upon by both agencies) after SBA
Headquarters receives the agency’s notification in accor-
dance with paragraph (a)(3) of this subsection.

(5) The SBA Associate Administrator for
Government Contracting will make afinal determination, in
writing, to issue or to deny the COC.

(b) SBA Headquarters decisions on COCs valued over
$25,000,000. (1) Prior to taking final action, SBA
Headquarters will contact the contracting agency and offer
it the following options:

(i) To request that theSBA suspend case process-
ing to allow the agency to meet with SBA Headquarters
personnel and review al documentation contained in the
casefile; or

(if) To submit to SBA Headquarters for evaluation
any information that the contracting agency believes has not
been considered.

(2) After reviewing all available information, the
SBA will make a final decision to either issue or deny the
COC.

(c) Reconsideration of a COC after issuance. (1) The
SBA reserves the right to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false informa-
tion or omitted materially adverse information; or

(ii) The COC has been issued for more than 60
days (in which case the SBAmay investigate the firm’s cur-
rent circumstances).

(2) When the SBA reconsiders and reaffirms the
COC, the procedures in subsection 19.602-2 do not apply.

(3) Denial of a COC by the SBAdoes not preclude a
contracting officer from awarding a contract to the referred
concern, nor does it prevent the concern from making an
offer on any other procurement.

19.602-4 Awarding the contract.

(&) If new information causes the contracting officer to
determine that the concern referred to the SBA isactualy
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
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nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC d&fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui -
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort