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SUMMARY: We, the National Marine
Fisheries Service (NMFS), are issuing a
final rule designating critical habitat for
12 Evolutionarily Significant Units
(ESUs) of West Coast salmon (chum,
Oncorhynchus keta; sockeye, O. nerka;
chinook, O. tshawytscha) and steelhead
(O. mykiss) listed as of the date of this
designation under the Endangered
Species Act of 1973, as amended (ESA).
The specific areas designated in the rule
text set out below include
approximately 20,630 mi (33,201 km) of
lake, riverine, and estuarine habitat in
Washington, Oregon, and Idaho, as well
as approximately 2,312 mi (3,721 km) of
marine nearshore habitat in Puget
Sound, Washington. Some of the areas
designated are occupied by two or more
ESUs. The annual net economic impacts
of changes to Federal activities as a
result of critical habitat designation
(regardless of whether those activities
would also change as a result of the
ESA’s jeopardy requirement) are
estimated to be approximately $201.2
million. Fish and wildlife conservation
actions for the Federal Columbia River
Power System and other major
hydropower projects in the Pacific
Northwest are expected to generate
another $500—700 million in annual
costs, including forgone power
revenues. While these hydropower
projects are covered by ESA section 7,
the conservation actions that generate
these costs are imposed by a wide
variety of laws. We solicited
information and comments from the
public in an Advance Notice of
Proposed Rulemaking (ANPR) and on
all aspects of the proposed rule. This
rule is being issued to meet the timeline
established in litigation between NMFS
and Pacific Coast Federation of
Fishermen’s Associations (PCFFA et. al

v. NMFS (Civ. No. 03—1883)). In the
proposed rule, we identified a number
of potential exclusions we were
considering including exclusions for
federal lands subject to the Pacific
Northwest Forest Plan, PACFISH and
INFISH. We are continuing to analyze
whether exclusion of those federal lands
is appropriate.

DATES: This rule becomes effective
January 2, 2006.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this final rule, are available for public
inspection by appointment, during
normal business hours, at the National
Marine Fisheries Service, NMFS,
Protected Resources Division, 1201 NE
Lloyd Blvd., Suite 1100, Portland, OR
97232-1274. The final rule, maps, and
other materials relating to these
designations can be found on our
website at http://www.nwr.noaa.gov/
1salmon/salmesa/crithab/CHsite.htm.
FOR FURTHER INFORMATION CONTACT:
Steve Stone at the above address, at
(503) 231-2317, or Marta Nammack at
(301) 713-1401 ext. 180.
SUPPLEMENTARY INFORMATION:

Organization of the Final Rule

This Federal Register notice describes
the final critical habitat designations for
12 ESUs of West Coast salmon and
steelhead under the ESA. The pages that
follow summarize the comments and
information received in response to
proposed designations published on
December 14, 2004 (69 FR 74572),
describe any changes from the proposed
designations, and detail the final
designations for 12 ESUs. To assist the
reader, the content of this document is
organized as follows:

I. Background and Previous Federal Action
II. Summary of Comments and
Recommendations
Notification and General Comments
Identification of Critical Habitat Areas
Economics Methodology
Weighing the Benefits of Designation vs.
Exclusion
Effects of Designating Critical Habitat
ESU-Specific Issues
[I. Summary of Revisions
IV. Methods and Criteria Used To Identify
Critical Habitat
Salmon Life History
Identifying the Geographical Area
Occupied by the Species and Specific
Areas Within the Geographical Area
Primary Constituent Elements (PCEs)
Special Management Considerations or
Protections
Unoccupied Areas
Lateral Extent of Critical Habitat
Military Lands
Critical Habitat Analytical Review Teams
V. Application of ESA Section 4(b)(2)

Exclusions Based on “Other Relevant
Impacts™
Impacts to Tribes
Impacts to Landowners With Contractual
Commitments to Conservation
Exclusions Based on National Security
Impacts
Exclusions Based on Economic Impacts
VI. Critical Habitat Designation
VII. Effects of Critical Habitat Designation
Section 7 Consultation
Activities Affected by Critical Habitat
Designation
VIII. Required Determinations
IX. References Cited

I. Background and Previous Federal
Action

We are responsible for determining
whether species, subspecies, or distinct
population segments of West Coast
salmon and steelhead (Oncorhynchus
spp.) are threatened or endangered, and
for designating critical habitat for them
under the ESA (16 U.S.C. 1531 et seq).
To qualify as a distinct population
segment, a West Coast salmon or
steelhead population must be
substantially reproductively isolated
from other conspecific populations and
represent an important component in
the evolutionary legacy of the biological
species. According to agency policy, a
population meeting these criteria is
considered to be an Evolutionarily
Significant Unit (ESU) (56 FR 58612;
November 20, 1991).

We are also responsible for
designating critical habitat for species
listed under our jurisdiction. Section 3
of the ESA defines critical habitat as (1)
specific areas within the geographical
area occupied by the species at the time
of listing, on which are found those
physical or biological features that are
essential to the conservation of the
listed species and that may require
special management considerations or
protection, and (2) specific areas outside
the geographical area occupied by the
species at the time of listing that are
essential for the conservation of a listed
species. Our regulations direct us to
focus on “primary constituent
elements,” or PCEs, in identifying these
physical or biological features. Section
7(a)(2) of the ESA requires that each
Federal agency shall, in consultation
with and with the assistance of NMFS,
ensure that any action authorized,
funded or carried out by such agency is
not likely to jeopardize the continued
existence of an endangered or
threatened salmon or steelhead ESU or
result in the destruction or adverse
modification of critical habitat. Section
4 of the ESA requires us to consider the
economic impacts, impacts on national
security, and other relevant impacts of


http://www.nwr.noaa.gov

Federal Register/Vol. 70, No. 170/Friday, September 2, 2005/Rules and Regulations

52631

specifying any particular area as critical
habitat.

The timeline for completing the
critical habitat designations described in
this Federal Register document was
established pursuant to litigation
between NMFS and the Pacific Coast
Federation of Fishermen’s Associations,
Institute for Fisheries Resources, the
Center for Biological Diversity, the
Oregon Natural Resources Council, the
Pacific Rivers Council, and the
Environmental Protection Information
Center (PCFFA et al.) and is subject to
a Consent Decree and Stipulated Order
of Dismissal (Consent Decree) approved
by the D.C. District Court. A complete
summary of previous court action
regarding these designations can be
found in the proposed rule (69 FR
74578; December 14, 2004).

In keeping with the Consent Decree,
on December 14, 2004 (69 FR 74572),
we published proposed critical habitat
designations for eight ESUs of salmon
and five ESUs of O. mykiss. (For the
latter ESUs we used the species’
scientific name rather than “steelhead”
because at the time they were being
proposed for revision to include both
anadromous (steelhead) and resident
(rainbow/redband) forms of the
species—see 69 FR 33101; June 14,
2004). The 13 ESUs addressed in the
proposed rule were: (1) Puget Sound
Chinook salmon; (2) Lower Columbia
River Chinook salmon; (3) Upper
Willamette River Chinook salmon; (4)
Upper Columbia River spring-run
Chinook salmon; (5) Hood Canal
summer-run chum salmon; (6) Columbia
River chum salmon; (7) Ozette Lake
sockeye salmon; (8) Oregon Coast coho
salmon; (9) Upper Columbia River O.
mykiss; (10) Snake River Basin O.
mykiss; (11) Middle Columbia River O.
mykiss; (12) Lower Columbia River O.
mykiss; and (13) Upper Willamette
River O. mykiss. The comment period
for the proposed critical habitat
designations was originally open until
February 14, 2005. On February 7, 2005
(70 FR 6394), we announced a court-
approved Amendment to the Consent
Decree which revised the schedule for
completing the designations and
extended the comment period until
March 14, 2005, and the date to submit
final rules to the Federal Register as
August 15, 2005.

In the critical habitat proposed rule
we stated that “the final critical habitat
designations will be based on the final
listing decisions for these 13 ESUs due
by June 2005 and thus will reflect
occupancy ‘at the time of listing’ as the
ESA requires.” All of these ESUs had
been listed as threatened or endangered
between 1997-1999, but in 2002 we

announced that we would reassess the
listing status of these and other ESUs
(67 FR 6215; February 11, 2002). We
recently published final listing
decisions for seven of the 13 ESUs and
extended the deadline for the Oregon
Coast coho salmon ESU and the five
ESUs of O. mykiss (70 FR 37160; June
28, 2005). Final listing determinations
for these six ESUs are expected by
December 2005 (70 FR 37217 and
37219, June 28, 2005). However, the
Consent Decree governing the schedule
for our final critical habitat designations
requires that we complete final
designations for those of the 13 ESUs
identified above that are listed as of
August 15, 2005. We are not issuing a
final critical habitat designation for the
Oregon Coast coho salmon ESU because
it is only proposed for listing at this
time (70 FR 37217; June 28, 2005). In
contrast, because anadromous forms
(i.e., “steelhead”) of the five O. mykiss
ESUs have been listed since 1997-1999
(see summary in June 14, 2004 Federal
Register notice, 69 FR 33103), we are
now issuing final critical habitat
designations for them in this notice in
accordance with the Consent Decree.
We are able to do so because in
developing critical habitat designations
for this species we have focused on the
co-occurring range of both anadromous
and resident forms. Therefore, both the
proposed and final designations were
restricted to the species’ anadromous
range, although we did consider (but
did not propose to designate) some areas
occupied solely by resident fish (for
example, areas above Dworshak Dam in
Idaho). We focused on the co-occurring
range due to uncertainties about (1) the
distribution of resident fish outside the
range of co-occurrence, (2) the location
of natural barriers impassable to
steelhead and upstream of habitat areas
proposed for designation, and (3) the
final listing status of the resident form.
Section 4(a)(3)(B) of the ESA provides
for the revision of critical habitat
designations as appropriate, and we will
do so if necessary after making final
listing determinations for those five O.
mykiss ESUs. Moreover, we intend to
actively review critical habitat and make
revisions as needed for all 12 ESUs to
keep them as up-to-date as possible.
Parties are encouraged to contact NMFS
if they have questions or need
additional information regarding these
designations (see ADDRESSES).

In an ANPR (68 FR 55926; September
29, 2003), we noted that the ESA and its
supporting regulations require the
agency to address a number of issues
before designating critical habitat:
“What areas were occupied by the

species at the time of listing? What
physical and biological features are
essential to the species’ conservation?
Are those essential features ones that
may require special management
considerations or protection? Are areas
outside those currently occupied
‘essential for conservation’? What are
the benefits to the species of critical
habitat designation? What economic and
other relevant impacts would result
from a critical habitat designation, even
if coextensive with other causes such as
listing? What is the appropriate
geographic scale for weighing the
benefits of exclusion and benefits of
designation? What is the best way to
determine if the failure to designate an
area as critical habitat will result in the
extinction of the species concerned?”
We recognized that “[a]lnswering these
questions involves a variety of
biological and economic
considerations” and therefore were
seeking public input before issuing a
proposed rule. As we stated in the
proposed rule that followed: “We
received numerous comments in
response to the ANPR and considered
them during development of this
proposed rulemaking. Where applicable,
we have referenced these comments in
this Federal Register notice as well as
in other documents supporting this
proposed rule.” In the proposed rule,
we described the methods and criteria
we applied to address these questions,
relying upon the unique life history
traits and habitat requirements of
salmon and steelhead.

In issuing the final rule, we
considered the comments we received
to determine whether a change in our
proposed approach to designating
critical habitat for salmon and steelhead
was warranted. In some instances, we
concluded based on comments received
that a change was warranted. For
example, in this final rule we have
revised our approach to allow us to
consider excluding areas covered by
habitat conservation plans in those
cases where the benefits of exclusion
outweigh the benefits of designation.

In other instances, we believe the
approach taken is supported by the best
available scientific information, and that
given the time and additional analyses
required, changes to the methods and
criteria we applied in the proposed rule
were not feasible. We recognize there
are other equally valid approaches to
designating critical habitat and for
answering the myriad questions
described above. Nevertheless, issuance
of the final rule for designating critical
habitat for these ESUs is subject to a
Court Order that requires us to submit
the final regulation to the Federal
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Register no later than August 15, 2005,
less than five months after the close of
the public comment period. Taking
alternative approaches to designating
critical habitat would have required a
retooling of multiple interrelated
analyses and undertaking additional
new analyses in support of the final
rule, and was not possible given the
time available to us. We will continue
to study alternative methods and criteria
and may apply them in future
rulemakings designating critical habitat
for these or other species.

II. Summary of Comments and
Recommendations

As described in agency regulations at
50 CFR 424.16 (c) (1), in the critical
habitat proposed rule we requested that
all interested parties submit written
comments on the proposals. We also
contacted the appropriate Federal, state,
and local agencies, scientific
organizations, and other interested
parties and invited them to comment on
the proposed rule. To facilitate public
participation we made the proposed
rule available via the internet as soon as
it was signed (approximately 2 weeks
prior to actual publication) and
accepted comments by standard mail
and fax as well as via e-mail and the
internet (e.g., www.regulations.gov). In
addition, we held four public hearings
between January 11, 2005, and January
25, 2005, in the following locations:
Kennewick and Seattle, WA; Boise, ID;
and Portland, OR. We received a total of
5,230 written comments (5,111 of these
in the form of e-mail with nearly
identical verbiage) during the comment
period on the proposed rule. Three
comments dealt solely with Oregon
Coast coho salmon and are not
addressed in this rule.

In December 2004, the Office of
Management and Budget (OMB) issued
a Final Information Quality Bulletin for
Peer Review establishing minimum peer
review standards, a transparent process
for public disclosure, and opportunities
for public input (70 FR 2664; January
14, 2005). The OMB Peer Review
Bulletin, implemented under the
Information Quality Act (Pub. L. 106—
554), is intended to provide public
oversight on the quality of agency
information, analyses, and regulatory
activities, and applies to information
disseminated on or after June 16, 2005.
Prior to publishing the proposed rule we
submitted the initial biological
assessments of our Critical Habitat
Analytical Review Teams (CHARTS) to
state and tribal comanagers and asked
them to review those findings. These co-
manager reviews resulted in several
changes to the CHARTS’ preliminary

assessments (for example, revised fish
distribution as well as conservation
value ratings) and helped to ensure that
the CHARTS’ revised findings (NMFS,
2005a) incorporated the best available
scientific data. We later solicited
technical review of the entire critical
habitat proposal (biological, economic,
and policy bases) from 45 independent
experts selected from the academic and
scientific community, Native American
tribal groups, Federal and state agencies,
and the private sector. We also solicited
opinions from three individuals with
economics expertise to review the draft
economics analysis supporting the
proposed rule. All three of the
economics reviewers and three of the
biological reviewers submitted written
opinions on our proposal. We have
determined that the independent expert
review and comments received
regarding the science involved in this
rulemaking constitute adequate prior
review under section II.2 of the OMB
Peer Review Bulletin (NMFS, 2005b).

We reviewed all comments received
from the peer reviewers and the public
for substantive issues and new
information regarding critical habitat for
the various ESUs, and we address them
in the following summary. Peer
reviewer comments were sufficiently
similar to public comments that we
have responded to their comments
through our general responses below.
For readers’ convenience we have
assigned comments to major issue
categories and where possible have
combined similar comments into single
comments and responses.

Notification and General Comments

Comment 1: Several commenters
raised concerns/complaints regarding
the adequacy of public notification and
time to comment.

Response: We made all reasonable
attempts to communicate our
rulemaking process and the critical
habitat proposal to the affected public.
Prior to the proposed rule we published
an ANPR in which we identified issues
for consideration and evaluation, and
solicited comments regarding these
issues and information regarding the
areas and species under consideration
(68 FR 55926; September 29, 2003). We
considered comments on the ANPR
during our development of the proposed
rule. As soon as the proposed rule was
signed on November 29, 2004 (2 weeks
before actual publication in the Federal
Register), we posted it and supporting
information on the agency’s internet site
to facilitate public review, and we have
provided periodic updates to that site
(see ADDRESSES). In response to
numerous requests—in particular from

plaintiffs as well as private citizens,
counties, farm bureaus, and state
legislators in Washington—the original
60-day public comment period was
extended by 30 days (70 FR 6394;
February 7, 2005) to allow additional
time for the public to submit comments
on the critical habitat proposals. As
required by the ESA, we also provided
notice of these proposals to affected
Federal agencies, states, counties, and
tribal governments. Further, we
provided notice of these proposals to
professional scientific organizations and
media sources in Washington, Oregon,
and Idaho.

Additionally, we realize that the
statutory scheme provides a short time
frame for designating critical habitat.
Congress amended the ESA in 1982 to
establish the current time frame for
designation. In doing so Congress struck
a balance between the recognition that
critical habitat designations are based
upon information that may not be
determinable at the time of listing and
the desire to ensure that designations
occur in a timely fashion. Additionally,
the ESA and supporting regulations
provide that designations may be
revised as new data become available to
the Secretary. We recognize that where
the designation covers a large
geographic area, as is the case here, the
short statutory time frame provides a
short period for the public to consider
a great deal of factual information. We
also recognize that this designation
takes a new approach by considering
relative conservation value of different
areas and applying a cost-effectiveness
framework. In this notice we are
announcing our intention to consider
revising the designations as new habitat
conservation plans and other
management plans are developed, and
as other new information becomes
available. Through that process we
anticipate continuing to engage the
interested public and affected
landowners in an ongoing dialogue
regarding critical habitat designations.

Comment 2: One commenter
disapproved of our decision to vacate
the February 2000 critical habitat
designations for these ESUs. Another
expressed the view that we should have
focused only on completing an
economic analysis (which was lacking
in the 2000 designations) rather than
revising the entire approach to
designation.

Response: We believe that the issues
identified in a legal challenge to our
February 2000 designations warranted
withdrawing that rule. Moreover, we
believe a new approach was needed,
unless we were to simply disregard the
economic analysis once it was
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completed. Developing a cost-
effectiveness approach, designed to
achieve the greatest conservation at the
least cost, is in keeping with long-
standing Executive direction on
rulemaking and is a responsible and
conservation-oriented approach to
implementing section 4(b)(2) of the
ESA. In addition, we had new and better
information in 2004 than we had in
2000, such as the state fish and wildlife
agency data on fish distribution. The
ESA requires that we use the best
available information, and the
distribution data are the best
information currently available. Finally,
the litigation challenging our 2000
designation also challenged the lack of
specificity in our designation of the
riparian area, leading us to consider
whether there was a better approach
that was more consistent with our
regulations and with the best available
information. This issue is discussed in
greater detail in a later response.

Comment 3: Some commenters stated
that we should wait to publish final
critical habitat designations until after
final listing determinations have been
made and the final hatchery listing
policy is published.

Response: The ESA states that the
Secretary shall designate critical habitat,
defined as areas within or outside the
geographical area occupied by the
species at the time of listing and using
the best available information (emphasis
added). These designations follow that
statutory mandate and have been
completed on a schedule established
under a Consent Decree. Also, the final
hatchery listing policy and final listing
determinations for several salmon ESUs
were published on June 28, 2005 (70 FR
37160 and 37204) in advance of the
completion of this final critical habitat
designation. For reasons described
above in the “Background and Previous
Federal Action” section, we are now
making final designations for those
listed salmon and steelhead ESUs in the
Northwest Region that are subject to the
Consent Decree and listed as of the date
of this designation.

Comment 4: One peer reviewer
disagreed with the agency’s approach to
identifying ESUs and, consequently,
found it very difficult to comment
objectively on the substance of the
critical habitat designations because
how NMFS identifies ESUs affects the
criteria one would develop to address
critical habitat. Another commenter
requested clarification regarding
whether listed hatchery fish will be
considered genetically the same as wild
fish and suggested a change in the ESU
boundary between Lower Columbia and
Middle Columbia River O. mykiss ESUs.

One commenter disagreed with our
inclusion of hatchery fish in an ESU and
argued that Congress had no intention of
using critical habitat to afford protection
to artificial breeding facilities such as
hatchery raceways. One commenter did
not support the inclusion of resident
and anadromous O. mykiss in the same
ESU.

Response: For reasons described
above, we are subject to a Consent
Decree to issue these final critical
habitat designations. Comments
regarding whether hatchery fish should
be considered as part of an ESU are not
addressed in this document but are
related to issues discussed in our
hatchery listing policy published on
June 28, 2005 (70 FR 37204), as well as
a concurrent listing determination
notice (70 FR 37160, June 28, 2005).
With respect to concerns about the
possible designation of hatchery
raceways as critical habitat, we do not
believe that these and other manmade
structures associated with the hatchery
environment (such as rearing ponds, egg
incubation trays, etc.) contain the
requisite PCEs.

Comments regarding inclusion of
resident trout in O. mykiss ESUs are not
addressed in this document but are
related to issues discussed in our
hatchery listing policy published on
June 28, 2005 (70 FR 37160). However,
for reasons described earlier in this
document, we are making final critical
habitat designations for the anadromous
form of O. mykiss in five steelhead ESUs
because this life history form has been
listed since as early as 1997 (depending
on the ESU). This action is in keeping
with the Consent Decree which requires
us to designate critical habitat for all
ESUs listed as threatened or endangered
as of August 15, 2005. We will revise
the designations if appropriate
following the final listing
determinations for these five ESUs.

Identification of Critical Habitat Areas

Comment 5: Several commenters
contended that we can only designate
areas that are essential for species
conservation.

Response: Section 3(5)(A) of the ESA
has a two-pronged definition of critical
habitat: “(i) The specific areas within
the geographical area occupied by the
species, at the time it is listed * * * on
which are found those physical or
biological features (I) essential to the
conservation of the species and (1)
which may require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species, at the time
it is listed * * * upon a determination
by the Secretary that such areas are

essential for the conservation of the
species” (emphasis added). As
described in the proposed rule, and
documented in the reports supporting it,
we have strictly applied this definition
and made the requisite findings. We
requested and received comments on
various aspects of our identification of
areas meeting this definition and
address those here. Only those areas
meeting the definition were considered
in the designation process. Comments
regarding the section 4(b)(2) process, in
which we considered the impacts of
designation and whether areas should
be excluded, are addressed in a
subsequent section.

Comment 6: In the proposed rule we
considered occupied streams within a
fifth field watershed (as delineated by
the U.S. Geological Survey) as the
“specific area” in which the physical or
biological features essential to
conservation of the ESUs were found.
We also used these watershed
delineations as the “particular areas”—
the analytical unit—for purposes of the
section 4(b)(2) analysis. In the proposed
rule we requested public comment on
whether considering exclusions on a
stream-by-stream approach would be
more appropriate. Two commenters
believed that the watershed scale was
too broad for making critical habitat
designations and suggested that a sixth
field watershed or a stream-by-stream
approach was more appropriate. One
commenter believed that we should
conduct a reach-by-reach assessment in
their particular watershed.

Response: Our ESA section 4(b)(2)
report (NMFS, 2005c) acknowledges
that the delineation of both specific
areas and particular areas should be as
small as practicable, to ensure our
designations are not unnecessarily
broad and to carry out congressional
intent that we fully consider the impacts
of designation. For reasons described in
the section below on ‘“Methods and
Criteria Used to Identify Critical
Habitat,” we continue to believe that the
specific facts of salmon biology and life
history make the fifth field watershed an
appropriate scale to use in delineating
the “specific” areas in which physical
or biological features are found. We also
believe consideration of the impacts of
designation on a fifth field watershed
scale results in a meaningful section
4(b)(2) balancing process. Moreover,
congressional direction requires that
designations be completed in a very
short time frame by a specified
deadline, “based on such data as may be
available at that time.”” Given that short
time frame and the geographic extent of
salmon critical habitat (approximately
29,000 stream miles), the fifth field
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watershed was the smallest practicable
area we were able to analyze.

Comment 7: Some commenters
believed we applied the definition of
“specific areas within the geographical
area occupied by the species at the time
it is listed” too narrowly. In their views,
this led to two errors—failure to
designate all ““accessible” stream
reaches and failure to designate riparian
and upstream areas. The argument
raised in support of the first assertion is
that the “‘best scientific data available”
support a conclusion that salmon and
steelhead will occupy all accessible
streams in a watershed during a period
of time that can be reasonably construed
as “‘at the time it is listed.” One
commenter stated that “[w]hether a
particular stream reach is occupied
cannot be determined with certainty
based on ‘occupation’ data alone,
especially for fragmented, declining, or
depressed populations of fish.” The
commenter pointed to the rationale
provided in our 2000 rule for
identifying occupied areas as all areas
accessible within a subbasin (a 4th field
watershed, using U.S. Geological Survey
terminology): “NMFS believes that
adopting a more inclusive, watershed
based description of critical habitat is
appropriate because it (1) recognizes the
species’ use of diverse habitats and
underscores the need to account for all
of the habitat types supporting the
species’ freshwater and estuarine life
stages, from small headwater streams to
migration corridors and estuarine
rearing areas; (2) takes into account the
natural variability in habitat use that
makes precise mapping problematic
(e.g. some streams may have fish present
only in years with abundant rainfall) (65
FR 7764; February 16, 2000).”

The argument raised in support of the
second assertion is that in delineating
“specific areas within the geographical
area occupied by the species,” we need
not confine ourselves to areas that are
literally “occupiable’ by the species. If
there are physical or biological features
essential to conservation to be found
within a broadly defined ‘““geographical
area occupied by the species,” we have
the duty to delineate specific areas in a
way that encompasses them. Some
argued that limiting the designation to
the stream channel fails to recognize the
biological and hydrological connections
between streams and riparian areas and
would lead to further degradation of the
latter. Two commenters suggested that
we use a fixed distance (e.g., 300 ft
(91.4m)) if a functional description is
not used. Some requested that we adopt
the “functional zone” description for
lateral extent used in the 2000
designations (65 FR 7764; February 16,

2000) while other commenters felt that
our reference to habitat linkages with
upslope and upstream areas was vague
and wondered whether we were
actually using the old approach anyway.
Other commenters believed that using
the line of ordinary high water or
bankfull width was appropriate and
noted that this would remove prior
ambiguities about which areas were
designated. The U.S. Forest Service
(USFS) commented that regardless of
the lateral extent designated, they
would continue to protect and restore
riparian and upslope areas in occupied
and unoccupied watersheds. Other
commenters supported the approach
taken in this designation, to identify
specific areas occupied by the species
and not broadly designate ““all areas
accessible,” some commenting that this
was a more rigorous assessment and
more in keeping with the ESA.

Response: The approach we took in
the proposed designation is different
from the approach we took in the
vacated 2000 designation for a variety of
reasons. The ESA directs that we will
use the best scientific data available in
designating critical habitat. Our
regulations also provide direction:
“[e]ach critical habitat will be defined
by specific limits using reference points
and lines as found on standard
topographic maps of the area. * * *
Ephemeral reference points (e.g., trees,
sand bars) shall not be used in defining
critical habitat.” (50 CFR 424.12(c))
With respect to our approach for
identifying ‘“‘the geographical area
occupied by the species,” we recognize
that the state fish and wildlife
distribution data are limited to areas
that have been surveyed or where
professional judgment has been applied
to infer distribution, and that large areas
of watersheds containing fish may not
have been observed or considered. We
also recognize there have been many
instances in which previously
unobserved areas are found to be
occupied once they are surveyed
(NMFS, 2005a). Nevertheless, we
believe the extensive data compiled by
the state fish and wildlife agencies,
which was not available when we
completed the 2000 designations,
represents the best scientific data that is
currently available regarding the
geographical area occupied by the
species. Moreover, the CHARTs
reviewed the data and had an
opportunity to interact with the state
fish and wildlife biologists to confirm
the accuracy of the data. We also believe
the approach we have taken in this
designation better conforms to the
regulatory direction to use “‘specific

limits” for the designation. The
approach we used in 2000 used
subbasin boundaries to delineate
“specific areas,” which arguably met the
requirement to use “specific limits,”” but
we believe using latitude-longitude
endpoints in stream reaches, as we have
done here, better adheres to the letter
and spirit of our regulations.

With respect to our approach of
limiting the designation to the occupied
stream itself, not extending the
designation into the riparian zone or
upstream areas, we acknowledge that
our regulations contemplate situations
in which areas that are not literally
occupiable may nevertheless be
designated. Section (d) of 50 CFR 424.12
gives as an example a situation in which
areas upland of a pond or lake may be
designated if it is determined that “‘the
upland areas were essential to the
conservation of an aquatic species
located in the ponds and lakes.” For this
designation, however, given the vast
amount of habitat under consideration
(nearly 30,000 stream miles) and the
short statutory time frames in which to
complete the designation, we could not
determine “‘specific limits” that would
allow us to map with accuracy what
part of the riparian zone or upstream
area could be considered to contain
PCEs. As an alternative, we considered
the approach we used in 2000, which
was to designate riparian areas that
provide function, but concluded that
approach may not have been entirely
consistent with the regulatory
requirement to use “specific limits.” We
believe limiting the designation to
streams will not compromise the ability
of an ESA section 7 consultation to
provide for conservation of the species.
Section 7 requires Federal agencies to
ensure their actions are not likely to
destroy or adversely modify critical
habitat. Actions occurring in the
riparian zone, upstream areas, or upland
areas all have the potential to destroy or
adversely modify the critical habitat in
the stream. Although these areas are not
themselves designated, Federal agencies
must nevertheless meet their section 7
obligations if they are taking actions in
these areas that “may affect” the
designated critical habitat in the stream.
Thus, although this designation is
restricted to the stream itself, we will
continue to be concerned about the
same activities we have emphasized in
the past decade of consultations.

Comment 8: Several commenters
believed we incorrectly applied the
definition of “specific areas outside the
geographical area occupied by the
species.” In the view of some, we failed
our duty under the ESA by not making
a determination that we had identified
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as critical habitat enough areas
(occupied and unoccupied) to support
conservation. In the view of others, it
was this failure that led to one of the
errors described in the previous
comment—the failure to designate all
“accessible stream reaches.” Many
commenters, without identifying the
analytical flaw, expressed concern about
statements made in the press that the
change from ‘‘all areas accessible” to
areas documented as occupied led to a
90-percent reduction in critical habitat.
Other commenters supported the
approach taken in this designation, to
identify specific areas occupied by the
species and not broadly designate “all
areas accessible,” some commenting
that this was a more rigorous assessment
and more in keeping with the ESA.

Response: Section 3(5)(A)(i) of the
ESA requires us to identify specific
areas within the geographical area
occupied by the species that contain
physical or biological features that may
require special management
considerations or protection. Section
3(5)(A)(ii) requires that specific areas
outside the geographical area occupied
by the species only fall within the
definition of critical habitat if the
Secretary determines that the area is
essential for conservation. Our
regulations further provide that we will
designate unoccupied areas “‘only when
a designation limited to [the species’]
present range would be inadequate to
ensure the conservation of the species
(50 CFR 424.12(e)).” The ESA requires
the Secretary to designate critical
habitat at the time of listing. If critical
habitat is not then determinable, the
Secretary may extend the period by 1
year, “‘but not later than the close of
such additional year the Secretary must
publish a final regulation, based on such
data as may be available at that time,
designating, to the maximum extent
prudent, such habitat.”

At the present time, we do not have
information allowing us to determine
that the specific areas within the
geographical area occupied by the
species are inadequate for conservation,
such that unoccupied areas are essential
for conservation, aside from the three
areas designated for Hood Canal
summer-run chum. In this case, we were
able to determine that these specific
areas are essential for conservation
because summer-run chum have such a
restricted geographic area, there is a
local recovery plan that has been in
place for several years, and conservation
hatchery fish are currently being
released in these areas in an effort the
recovery plan finds is essential for
conservation of this ESU. We received
no comments specifically questioning

our findings that these unoccupied areas
proposed for designation are essential
for conservation. We anticipate revising
our critical habitat designations in the
future as additional information
becomes available through recovery
planning processes (see Comment 12).

Regarding the concern about changing
the designation from “all areas
accessible” to the delineation of stream
reaches actually occupied, when we
announced the proposal we stated that
it represented a 90 percent reduction in
stream miles designated. The facts are
more complicated. In those subbasins
where we designated all areas accessible
below dams and long-standing natural
barriers, there are approximately
127,000 miles (204,400 km) of streams.
A large proportion of these stream miles
are not and have never been
“accessible” to salmon and steelhead. In
2000, when we designated all areas
accessible, however, we created an
impression that every mile of stream in
these subbasins was designated. We did
not have information at that time, nor
do we presently have information, that
allows us to quantify exactly how many
stream miles may be ‘“‘accessible”” and
therefore how much of a reduction this
rule represents over what may have
been designated in the 2000 rule.
Although we acknowledge it is a
reduction, it is far less than a 90-percent
reduction and we regret any confusion
our statements may have created.

Comment 9: Some commenters
(including one peer reviewer)
questioned the adequacy of our
identification of PCEs, in particular the
lack of specificity. The peer reviewer
agreed that spawning areas were
essential habitat features but did not
believe that the others were because
they are large and spread out or it is
unclear what additional protections are
needed. One commenter noted that it is
difficult using the state fish and wildlife
agency data to pinpoint PCEs with
accuracy and that “[s]ome of this
information may require additional
review, field verification, or
confirmation by local sources such as
Oregon Department of Fish and Wildlife
biologists.” With respect to one
particular PCE, this commenter pointed
out: “For example, PCE 5 (nearshore
marine areas free of obstruction)
includes an element of “‘natural cover
such as submerged and overhanging
large wood, aquatic vegetation, large
rocks and boulders and side channels. It
is not clear how nearshore marine areas
free of obstruction would possess these
features.”

Response: To determine the physical
or biological features essential to
conservation of these ESUs, we first

considered their complex life cycle. As
described in the ANPR and proposed
rule, “[t]his complex life cycle gives rise
to complex habitat needs, particularly
during the freshwater phase (see review
by Spence et al., 1996).”” We considered
these habitat needs in light of our
regulations regarding criteria for
designating critical habitat. Those
criteria state that the requirements
essential to species’ conservation
include such things as “space * * *
[flood, water, air, light, minerals, or
other nutritional or physiological
requirements. * * * cover or shelter.”
They further state that we are to focus
on the “primary constituent elements”
such as “spawning sites, feeding sites,

* * * water quality or quantity,” etc. In
the ANPR and proposed rule we
identified the features of the habitat that
are essential for the species to complete
each life stage and are therefore
essential to its conservation. We
described the features in terms of sites
(spawning, rearing, migration) that
contain certain elements. We disagree
with the peer reviewer that rearing and
migration habitat is not “essential to the
conservation of the species” or that it is
not possible to determine where those
areas are. The peer reviewer’s
contention that rearing and migration
sites do not require “additional
protections” is discussed in a separate
comment and response.

Regarding one commenter’s point, we
have sought to verify the presence of
fish and of PCEs with the relevant state,
tribal, or Federal biologists for each
specific area. Before publishing the
proposed rule we provided the CHART
reports to the state fish and wildlife
agencies for review, and again during
the comment period. We held further
discussions with them where questions
were raised. Also to clarify the point
raised by this commenter regarding our
description of the nearshore PCE, by
free of obstruction we were referring to
various manmade in-water structures
placed in nearshore areas (such as
seawalls, jetties, tide gates) that modify
or simplify the habitat and restrict or
impede the nearshore movements of
salmon. In contrast, natural features
identified with this PCE, such as aquatic
vegetation, large wood and rocks,
provide important cover to salmon and
steelhead migrating and foraging in the
nearshore area.

Comment 10: Some commenters
believed it was inappropriate to
designate critical habitat in irrigation
returns, drains, or wasteways because
these are not natural waterbodies and
were not historically occupied. They
argue that critical habitat must be



52636

Federal Register/Vol. 70, No. 170/Friday, September 2, 2005/Rules and Regulations

limited to areas that were historically
occupied by the species.

Response: The ESA defines critical
habitat as “(i) the specific areas within
the geographical area occupied by the
species, at the time it is listed * * * on
which are found those physical or
biological features * * * essential to the
conservation of the species” (emphasis
added). The statute does not limit
designation to areas that were
historically occupied. In some cases the
historically occupied habitat may be
unavailable or too degraded to support
the species, in which case newly created
habitat may be the most suitable habitat
available. Moreover, some of these
comments were directed at waterways
that were historically occupied, have
not been occupied in recent decades
because of habitat degradation, but now
may be occupied because of habitat
restoration or increased water quantity.
In light of comments received on
specific waterways, we asked the
CHARTS to review them and confirm
their determination that the areas were
occupied and contained the PCEs, and
that the PCEs may require special
management considerations or
protection. During our final review of
occupied stream reaches we found areas
in four watersheds where the PCEs were
either entirely lacking or were so
degraded as to be functionally
nonexistent, and so removed them from
consideration as critical habitat.

Comment 11: One peer reviewer
noted that introduced predatory fishes
should be identified as having a
significant impact on critical habitat.
Another wondered how we were
dealing with listed bull trout eating
listed steelhead.

Response: We agree that predators,
both exotic and native, can have an
impact on listed salmon and steelhead
and initially considered the absence of
predators as a potential PCE. However,
after reviewing our regulations at 50
CFR 424.12 we concluded that they are
not one of the “principal biological or
physical constituent elements within
the defined area that are essential to the
conservation of the species.” We
recognize that these predators can have
negative impacts on native fishes and in
1998 co-chaired a workshop to assess
these impacts (NMFS and Oregon
Department of Fish and Wildlife
(ODFW), 1998). As a result, we have
been working with state and Federal co-
managers to address this issue, in
particular via harvest regulations for
introduced fishes. Regarding predation
by bull trout (a native species), we
concur with conclusions made by the
U.S. Fish and Wildlife Service (USFWS)
in a recent final rule: “[W]e are not

aware of any published scientific
studies or other convincing evidence
indicating bull trout predation is the
leading cause in the decline of other
native or introduced species.” If
evidence to the contrary becomes
available then we will work with the
USFWS to assess and address the
conservation risks.

Comment 12: In the proposed rule we
requested comments on the extent to
which specific areas may require special
management considerations or
protection in light of existing
management plans. Several commenters
stated that lands covered by habitat
conservation plans or other management
or regulatory schemes do not require
special management considerations or
protection. Others commented that even
where management plans are present,
there still may be “methods or
procedures useful”” for protecting the
habitat features.

Response: The statutory definition
and our regulations (50 CFR 424.02;
424.12) require that specific areas
within the geographical area occupied
by the species must contain “physical or
biological features” that are “‘essential to
the conservation of the species,” and
that “may require special management
considerations or protection.” As
described in the proposed rule, and
documented in the reports supporting it,
we first identified the physical or
biological features essential to
conservation (described in our
regulations at 50 CFR 424.12(b)(5) as
“primary constituent elements” or
PCEs). We next determined the “specific
areas” in which those PCEs are found
based on the occupied stream reaches
within a fifth field watershed. We used
this watershed-scale approach to
delineating specific areas because it is
relevant to the spatial distribution of
salmon and steelhead, whose innate
homing behavior brings them back to
spawn in the watersheds where they
were born (Washington Department of
Fisheries et al., 1992; Kostow, 1995;
McElhany et al., 2000). We then
considered whether the PCEs in each
specific area (watershed) ‘“may require
special management considerations or
protection.”

We recognize there are many ways in
which “specific areas” may be
delineated, depending upon the biology
of the species, the features of its habitat
and other considerations. In addressing
these comments, we considered whether
to change the approach described in our
proposed rule and instead delineate
specific areas based on ownership. The
myriad ownerships and state and local
regulatory regimes present in any
watershed, as well as the timing issues

discussed previously, made such an
approach impractical for this
rulemaking, as noted in Section I above.
While there are other equally valid
methods for identifying areas as critical
habitat, we believe that the watershed
scale is an appropriate scale for
identifying specific areas for salmon and
steelhead, and for then determining
whether the PCEs in these areas may
require special management
considerations or protections. We will
continue to study this issue and
alternative approaches in future
rulemakings designating critical habitat.
Comment 13: One commenter stated
that we could not designate any
unoccupied areas if we had excluded
any occupied areas, relying on the
regulatory provision cited in a previous
comment and response. The commenter
also asserted that reducing harvest of
listed species would allow more habitat
to be fully seeded and thereby also
reduce the amount of habitat needed for
designation as critical habitat.
Response: The first comment assumes
that all habitat areas are equivalent and
exchangeable, which they are not. An
area may be essential for conservation
because it was historically the most
productive spawning area for an ESU
and unless access to it is restored, the
ESU will not fully recover to the point
that the protections of the ESA are no
longer necessary. This area will be
essential regardless of whether some
other specific area has been excluded.
The second comment reflects the view
that if mortality of listed fish can be
reduced in some life stage outside the
spawning grounds, then less spawning
habitat will be needed to support
recovery. This comment could apply
equally to any activity that affects fish
survival, not just harvest in fisheries (for
example, mortality of fish passing
through dams). An increased number of
returning adults would not necessarily
result in a decreased need for critical
habitat. Healthy salmon ESUs rely for
their long-term survival on the
abundance, productivity, spatial
distribution and diversity of their
constituent populations. Well-
distributed habitat of high enough
quality to ensure productivity across
cycles of varying ocean survival will
remain important to salmon
conservation, regardless of whether
fewer salmon are harvested or suffer
from other forms of human-induced
mortality (McElhany et al., 2003).
Comment 14: Several commenters
supported the designation of
unoccupied areas above dams and some
believed that by not designating these
areas we will make it more difficult to
achieve fish passage in the future. They
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further noted that excluding these
presently blocked areas now may
promote habitat degradation that will
hinder conservation efforts should
passage be provided in the future.
Several commenters identified areas
above specified dams as being essential
for conservation.

Response: At the present time, we do
not have information allowing us to
determine that the specific areas within
the geographical area occupied by the
species are inadequate for conservation,
such that we can make a determination
that currently unoccupied areas above
dams are essential for conservation.
With respect to the particular dams
identified by the commenters, the
Northwest region is actively involved in
a multi-year, large-scale recovery
planning effort that involves scientific
teams (called technical recovery teams
or TRTs), which identify biological
recovery goals, and policy teams, who
actively work with local planning
groups to identify actions to achieve
those goals. These local recovery efforts
are developing information which will
be important to inform decisions about
whether unoccupied habitat will be
needed to facilitate conservation beyond
what is currently occupied, and this
work is part of our ongoing effort to
work with and seek input from those
stakeholders directly affected by the
salmon listings. We accepted the first
partial local recovery plan developed
under this effort in March and
anticipate receiving several more by the
end of the year. Until those processes
are more fully developed, we cannot
make the specific determinations
required under the ESA to designate
critical habitat in “unoccupied” areas
except for in the few noted instances
(see Comment 7). We use our authorities
under the ESA and other statutes to
advocate for salmon passage above
impassible dams where there is
evidence such passage would promote
conservation. This is not the same,
however, as making the determinations
required by the statute and our
regulations to support designation.

Comment 15: In the proposed rule we
requested comments regarding the use
of professional judgment as a basis for
identifying areas occupied by the
species. One commenter indicated that
it was appropriate to accept the
professional judgment of fish biologists
who are most familiar with fish habitat
within a watershed. Others believed that
limiting the definition of occupied
stream reaches to only those where fish
presence has been observed and
documented is overly narrow and fails
to consider a number of conditions that
affect species distribution, including

natural population fluctuations and
habitat alterations that affect
accessibility or condition (e.g., de-
watering stream reaches). These
commenters also argued that defining
occupied reaches should be based on a
broad time scale that takes into account
metapopulation processes such as local
extinction and recolonization, adding
along with other commenters that many
streams have not been adequately
surveyed and species may frequent
stream reaches but not actually be
observed by a biologist at the time that
critical habitat is being assessed.

Response: We relied on data provided
by state fish and wildlife agencies as
well as the USFS and Bureau of Land
Management to determine which
specific stream reaches were occupied
by each ESU. The data sets we relied on
to define occupancy reported
distribution based on two general
categories: (1) Field observations based
on stream surveys or (2) professional
judgment based on the expert opinion of
area biologists. We reviewed other
classifications used in these data sets,
such as “potential,” suitable habitat
blocked, disputed, unknown, and
historic, but determined that areas
classified as such were not suitable for
defining occupancy. Depending on the
source, each used similar criteria for the
judgment that an unobserved area had
fish present. For example, in Oregon
there are streams considered occupied
based on “strong” or “modest”
professional opinion, while in
Washington similar data are classified
as “presumed” (NMFS, 2005a). In all
cases the exercise of professional
judgment included the consideration of
habitat suitability for the particular
species. Each agency’s data set was
compiled using input principally from
state, Federal, and tribal biologists. In a
few cases the data identify streams
where local biologists (e.g., private
consultants for a county or watershed
group) had survey data or expertise, and
the state incorporated the data after its
own review. Federal biologists on the
CHARTSs reviewed these data, relying on
their first-hand knowledge and
experience with the watersheds as well
as a variety of published and
unpublished reports (e.g., watershed
analyses and recent field survey
reports). When questions arose about a
particular site, we reconfirmed the data
with the state, tribal, or Federal
biologist(s) familiar with the area. We
received several comments on our
proposed rule regarding the accuracy of
the distribution data in specific
locations and, where we could confirm
that the information provided by the

commenter was accurate, we accepted it
as the best available information and
adjusted our designation. We view
designation of critical habitat as an
ongoing process and expect to adjust the
designations as necessary as new
information or improved methods
become available.

Comment 16: Several comments
addressed the proposed designation of
nearshore habitats in Puget Sound,
including the lateral extent of these
areas. In the proposed rule we described
this extent as the area inundated by
extreme high tide but requested
comments on whether ordinary high
water line may be more appropriate to
use in estuarine and nearshore marine
areas. We also noted that these zones
may be excluded from critical habitat if
the benefits of exclusion outweigh the
benefits of designation. Most
commenters on this issue supported the
designation of nearshore areas (in
particular the shoreline of Vashon and
Maury islands) and using the line of
extreme high water as the lateral extent,
although one commenter requested that
we extend the lateral extent landward to
include riparian and other areas, such as
backshores and bluffs, affecting the
nearshore zone. One commenter noted
that flooding events cause vegetation
changes and debris movement
important to salmon, and some
commented that development in this
zone (bulkheads, seawalls, levees, etc.)
needs to be addressed. Others noted that
this zone is also important spawning
habitat for forage fishes and provides
both aquatic and terrestrial invertebrate
prey. One commenter requested that we
extend the designated nearshore zone
westward to include all shallow waters
in the Strait of Juan de Fuca while
another requested that we continue to
research whether other marine areas
warrant designation. One commenter
noted that excluding these nearshore
zones would contradict the CHART
findings which identified them as high
conservation value rearing and
migration areas. In contrast, one
commenter asserted that there is a lack
of science to support designating
nearshore zones as critical habitat.

Response: We believe that the best
available scientific data support a
designation of nearshore zones in Puget
Sound. This unique, fjord-like
ecosystem contains a variety of habitats
with physical or biological features
essential to Chinook and chum salmon
conservation, ranging from deep water
habitats used by subadult and adults for
migration and foraging to shallow
nearshore areas important for juvenile
rearing and for migration. In the 2000
critical habitat designations we
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designated all marine areas of Puget
Sound (as well as a lateral extent
defined by riparian function) adopting
an approach that mirrored our
designation of all areas accessible in
fresh water. However, since then we
have revised our approach to be more
definite about which specific areas
contain physical or biological features
essential to conservation, and that may
require special management
considerations or protection and thus
warrant designation as critical habitat.

While all waters of Puget Sound can
be occupied by salmon, we have far
greater certainty that the nearshore areas
associated with the photic zone are both
occupied and contain essential features
that may require special management
considerations or protection. In terms of
occupation, it is well documented that
juvenile salmon leaving their natal
streams typically stay in nearshore areas
where they depend on a photic-based
food web of plankton and other
invertebrates (Pacific Fishery
Management Council, 1999). While the
photic zone layer is present throughout
Puget Sound, it only penetrates to the
bottom in nearshore areas to a depth of
approximately 30 meters (Williams et
al., 2001). We have defined the PCEs for
nearshore marine areas as being free of
obstruction with water quality and
quantity conditions and forage,
including aquatic invertebrates and
fishes, supporting growth and
maturation; and natural cover such as
submerged and overhanging large wood,
aquatic vegetation, large rocks and
boulders, and side channels. This area
is also the zone containing important
marine vegetation and cover (e.g.,
eelgrass meadows and kelp forests) and
in which salmon forage species reside
(e.g., surf smelt and sand lance) (Puget
Sound Water Quality Action Team,
2000 and 2002). Activities potentially
affecting PCEs in this zone include the
construction of overwater structures
(e.g., docks and piers), dredging and
bank armoring (Puget Sound Water
Quality Action Team, 2002).

Similarly, we believe that the lateral
extent of critical habitat in nearshore
marine areas is best described in terms
of tidal fluctuations that govern the
areas occupied by salmon. We believe
that the area inundated by extreme high
tide is an appropriate delineation for the
landward extent of critical habitat
because it represents a regularly-
occurring intertidal fringe that is
recognizable (e.g., vegetation and
landform changes), and contains and
influences PCE elements such as large
wood, rocks and boulders, and aquatic
vegetation. We recognize that other
areas landward of the line of extreme

high tide (e.g., bluffs) have a major
influence on the high intertidal zone
and that activities in this zone could
adversely modify adjacent designated
areas. However, for the reasons
described in our response to riparian
zones we have not designated areas
beyond extreme high tide.

Comment 17: Several comments
addressed the CHART process although
few recommended changes to the
CHARTS’ ratings of watershed
conservation values. Several
commenters supported the process
used, in particular the recognition that
not all habitats have the same
conservation value for an ESU and that
this in turn allows for a more
meaningful exclusion assessment under
section 4(b)(2) of the ESA. One peer
reviewer agreed with the CHART’s
recognition of the importance of
connectivity when identifying critical
habitat, and emphasized that protecting
upstream areas accrues benefits to
downstream areas. One commenter
contended that the CHART assessments
were compromised by restricting them
to consider only the stream channel
rather than upslope areas as well. One
commenter and a peer reviewer noted
the lack of emphasis on the dynamic,
process-based character of salmonid
habitat and suggested that we adopt a
model of species persistence across the
landscape and incorporating
metapopulation considerations to
identify critical habitat.

Response: The CHART process was an
important part of our analytical
framework in that it allowed us to
improve our analysis of the best
available scientific data and to provide
watershed-specific conservation ratings
useful for the Secretary’s exercise of
discretion in balancing whether the
benefits of exclusion outweigh the
benefits of designation under section
4(b)(2) of the ESA. We do not believe
that designating only the stream channel
compromised the CHARTS’ ability to
assess watershed conservation values.
As noted in the CHART report (NMFS,
2005a), the CHARTs employed a scoring
system to assess—among other area
characteristics—the quality, quantity,
and distribution of PCEs within a
watershed. The PCEs we have defined
for these ESUs are found within
occupied stream channels and therefore
it is appropriate to focus our assessment
on those areas. That said, the CHART
scoring did include a factor related to
the potential improvement of existing
PCEs and thereby allowed the CHARTSs
to consider the ability of the watershed
to contribute PCEs via natural processes
such as recruitment of large wood and
substrate, flow regulation, floodplain

connectivity, etc. We recognize that
salmon habitat is dynamic and that our
present understanding of areas
important for conservation will likely
change as recovery planning sheds light
on areas that can and should be
protected and restored. We intend to
actively update these designations as
needed so that they reflect the best
available scientific data and
understanding.

Comment 18: Two commenters
questioned why only Federal biologists
served on the CHARTS, one noting that
including other non-Federal biologists
would have increased the CHARTS’
knowledge base. One commenter also
suggested improving the CHART
process by assembling multiple teams of
independent scientists and comparing
their results with the existing CHART
conclusions.

Response: The CHARTSs consisted of
over 65 Federal biologists from NMFS,
USFWS, and BLM, and were all well-
qualified to conduct critical habitat
assessments. Nearly all of the biologists
have had first hand experience with
ESA, in particular implementation of
section 7 in the areas evaluated and
have knowledge of the existing
management plans and protections. We
recognize that numerous other non-
Federal biologists have great experience;
however, including them would have
potentially triggered the requirements of
the Federal Advisory Committee Act
(FACA), which include chartering a
committee. We were concerned that the
FACA’s procedural requirements would
have prevented our timely compliance
with the existing Consent Decree. As
noted in the proposed rule, we sought
state and tribal co-manager review of the
initial CHART findings and believe that
opportunity for notice and comment on
our proposed rule has provided the
opportunity for all biologists interested
in these designations to provide their
expertise.

Comment 19: Some commenters
wondered whether the CHARTSs
considered the work of the various
Technical Recovery Teams (TRTs), and
one commenter contended that the
CHART assessments should be reviewed
by the TRTs. One commenter asked how
conservation genetic concepts were
incorporated into the designations.

Response: We solicited participation
and input from the various TRTs and
salmon recovery coordinators. Given
their priorities (i.e., providing crucial
recovery planning criteria and
guidance), and the time constraints
under which we needed to complete the
critical habitat assessments, not all of
the TRT members were able to
participate on the CHARTSs. However,
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each CHART did receive valuable
support and input from at least one TRT
scientist or recovery coordinator both
during the course of CHART
deliberations as well as informally on
numerous occasions where we needed
up-to-date information to support
CHART assessments. Therefore we
believe that we have been able to
integrate much of the TRT findings into
our final critical habitat designations.
These findings include population
identification and viability criteria
(McElhany et al., 2000; NMFS, 2001;
Interior Columbia Basin Technical
Recovery Team, 2003; McElhany et al.,
2003; Myers et al., 2003; McClure et al.,
2005) which incorporate conservation
genetic concepts and in turn aided the
CHART’s assignment of watershed
conservation values. We recognize that
recovery planning is an ongoing process
and that new information from the TRTs
and recovery planning stakeholders may
result in changes to our critical habitat
assessments and we can and will make
needed adjustments in the future.

Comment 20: Two commenters
requested that we provide maps that
show both designated and excluded
areas. Another noted that it would be
helpful to provide the stream length
mileages to describe the areas
designated.

Response: To avoid confusion in this
Federal Register notice—which is
limited to black and white graphics—we
have only depicted designated stream
reaches in this document. However, we
have made color maps depicting
designated and excluded reaches
available in documents via the internet
(see ADDRESSES). Also, while we
recognize the utility of providing stream
mileages, we have instead relied on
defining designated stream reaches
using endpoints (i.e., latitude and
longitude coordinates) because they are
not subject to the potentially large errors
associated with estimating mileages at
varying map scales. However, the
CHART report (NMFS, 2005a) does
contain larger scale maps that may be
easier for estimating stream mileages,
and we have also made geographic
information systems (GIS) data available
via the internet (see ADDRESSES) to
further facilitate viewing the geographic
extent of these designations.
Landowners can (and did in the course
of evaluating our proposal) use these
resources to determine if their land is
designated critical habitat or can contact
us for assistance (see FOR FURTHER
INFORMATION CONTACT).

Economics Methodology

Comment 21: Several commenters
stated that the economic analysis

overestimates the actual costs of the rule
by including costs that should be
attributed to the baseline. For example,
commenters asserted that costs
associated with listing and application
of the jeopardy requirement should not
be included in the analysis.
Commenters also asserted that costs that
would have occurred under PACFISH,
INFISH, or the Northwest Forest Plan
should be excluded from the analysis.
One commenter also stated that costs
associated with existing critical habitat
designations for salmon or other
endangered species should be
considered baseline impacts.

Response: Regarding costs associated
with listing and application of ESA
section 7’s jeopardy requirement, the
economic analysis follows the direction
of the New Mexico Cattlegrowers
decision, in which the Court of Appeals
for the Tenth Circuit called for “a full
analysis of all of the economic impacts
of a critical habitat designation,
regardless of whether those impacts are
attributable coextensively to other
causes (New Mexico Cattle Growers’
Association v. U.S. Fish and Wildlife
Service, 248 F.3d 1277, 10th Cir. 2001).
Consistent with this decision, the
economic analysis includes incremental
impacts, those that are solely
attributable to critical habitat
designation and would not occur
without the designation, as well as
coextensive impacts, or those that are
associated with habitat-modifying
actions covered by both the jeopardy
and adverse modification standards
under section 7 of the ESA. This
overestimate of costs does not bias our
4(b)(2) balancing for two reasons. On the
“benefit of designation” side of the
balance, we consider the benefit of
designation to be the entire benefit that
results from application of section 7’s
requirements regarding adverse
modification of critical habitat,
regardless of whether application of the
jeopardy requirement would result in
the same impact. Moreover, the cost-
effectiveness approach we have adopted
allows us to consider relative benefits of
designation or exclusion and prioritize
for exclusion areas with a relatively low
conservation value and a relatively high
economic cost. With such an approach
it is most important that we are
confident our analysis has accurately
captured the relative economic impacts.
We believe it has.

In many cases, the protections
afforded by PACFISH, the Northwest
Forest Plan and other regulations are
intertwined with those of section 7. In
cases in which the specific regulation or
initiative driving the salmon and
steelhead conservation efforts is

uncertain, we considered it as an ESA
section 7 impact and examined the
record of consultations with the affected
agencies and based our analysis on the
habitat protection measures routinely
incorporated into the consultations. The
economic analysis therefore assumes
that the impacts of these types of habitat
protection measures are attributable to
the implementation of section 7. In
these instances, to the extent that
conservation burdens on economic
activity are not, in fact, resulting from
section 7 consultation, the economic
analysis may overstate costs of the
designation. We took this possibility
into account in conducting the 4(b)(2)
balancing of benefits. Conservation
efforts clearly engendered by other
regulations are included in the
regulatory baseline. For example,
Federal lands management activities in
the Northwest Forest Plan planning area
are affected by PACFISH. As a result,
some projects that would have affected
salmon habitat will not be proposed,
and therefore will not be subject to
section 7 consultation. These changes in
projects are considered baseline and are
not included as a cost of section 7 in the
economic analysis.

Commenters correctly note that there
are designations currently in place
protecting critical habitat for salmon,
specifically those in the Snake River
Basin. We acknowledged this in our
proposed rule, but also noted that the
presence of those existing designations
weighs equally on both sides of the
4(b)(2) balance—that is, the existing
designations also could be considered as
part of the baseline for determining the
benefit of designation for the ESUs
addressed in the present rule. This
concern is also addressed by the cost-
effectiveness approach we have adopted
since it relies on relative benefits of
designation and exclusion rather than
absolute benefits.

Comment 22: One commenter and one
peer reviewer noted that the economic
analysis assigns costs to all activities
within the geographic boundary of the
watersheds, though not all activities in
this area will lead to an ESA section 7
consultation or are equally likely to
have economic impacts. By doing this,
the agency assumed that if the stream
reaches currently occupied by salmon
were designated as critical habitat, then
activities throughout the watershed
would be affected, whether or not they
are adjacent to critical habitat stream
reaches.

Response: 1t is possible for activities
not directly adjacent to the proposed
streambanks to affect salmon and
steelhead or their habitat, for example,
by increasing risk of erosion or
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decreased water quality, and may
therefore be subject to consultation and
modification. Thus, the watersheds
represent a reasonable proxy for the
potential boundary of consultation
activities. In some cases the revised
economic analysis applies costs less
broadly by refining the geographic scale
for certain activities. For example, the
analysis of pesticide impacts and the
analysis of potential impacts on Federal
lands management activities and
Federal grazing activities have been
refined and are now calculated based on
stream mile estimates within a
watershed.

Comment 23: One commenter
asserted that the draft report inflates its
cost estimates by repeatedly choosing
the high-end of a range of costs, while
a peer reviewer suggested that using the
mid-range as a representative cost
estimate was problematic.

Response: In determining likely costs
associated with modifications to
activities to benefit salmon and
steelhead, the economic analysis
identifies a range of costs using
available data from, for example, agency
budgets, documented conversations
with stakeholders, and published
literature. The full range of costs of
these activities is presented in the
economic analysis and individual
watersheds are generally ranked in
terms of cost impact by the midpoint of
the cost range, as opposed to the high
end. While we recognize that a formal
sample of projects costs based on the
consultation record or other sources is
a better approach in theory, available
data did not allow such an approach. In
gathering the cost information that was
available, we avoided using outliers and
sought to construct a typical range of
costs.

Comment 24: Some commenters
asserted that the economic analysis fails
to account for regional economic
interactions between watersheds. One
commenter stated that this would result
in an overstatement of the costs, while
other comments state that this would
underestimate the costs. One peer
reviewer suggested using regional
economic models to address these
interactions.

Response: We acknowledge that
modifications to economic activities
within one watershed may affect
economic activities in other watersheds.
The economic analysis discusses the
potential for regional economic impacts
associated with each of the potentially
affected activities. Impacts are assigned
to particular areas (watersheds) based
on where they are generated as opposed
to felt. That is, if the designation of a
watershed causes impacts in multiple

nearby watersheds, and exclusion of the
impact-causing watershed would
remove those economic impacts from
the region, the economic analysis
appropriately assigns the total cost

impact to the impact-causing watershed.

This method of assigning impacts is
most useful to us in deciding the
relative cost-effectiveness of excluding
particular areas from critical habitat
designation. As we acknowledge in
NMFS 2005d, the economic analysis
does not explicitly analyze the potential
for these regional interactions to
introduce cumulative economic
impacts. Data are not available to
support such an effort, nor would the
results necessarily be applicable at the
level of a particular watershed. If these
impacts in fact exist, our results are
likely to be biased downward, in that
we have likely underestimated the costs
of critical habitat designation at the
level of the ESU. At the level of a
watershed, however, the potential error
is smaller. For this reason, we do not
believe the lack of a regional modeling
framework introduces a significant bias
into the results for particular
watersheds.

Comment 25: Several commenters
stated that the economic analysis
underestimates the actual costs of the
rule by excluding several categories of
costs from the estimates. One
commenter stated that the New Mexico
Cattlegrowers decision specifically
requires a full analysis of all impacts,
including those resulting from the
species’ listing. One commenter
requested that assessment of impacts
stemming from activities occurring
outside the designated area should be
included, including indirect and
regional impacts. Another commenter
stated that the analysis should consider
direct, indirect, and induced economic
impacts including: Changes in property
values, property takings, water rights
impacts, business activity and potential
economic growth, commercial values,
county and state tax base, public works
project impacts, disproportionate
economic burdens on society sections,
impacts to custom and culture, impacts
to other endangered species,
environmental impacts to other types of
wildlife, and any other relevant impact.
One comment more specifically noted
that the economic analysis of impacts
on dredging activities did not take into
account the potential impact on the
barging industry, or how the nation’s
trade balance would be impacted if
farmers lose or have less ability to ship
grain and other products on barges.

Response: As noted in a previous
response, the Court in the New Mexico
Cattlegrowers decision called for “a full

analysis of all of the economic impacts
of a critical habitat designation,
regardless of whether those impacts are
attributable coextensively to other
causes.” (emphasis added) The
economic analysis conducted for this
rule evaluates direct costs associated
with the designation of critical habitat
and includes: (1) Direct coextensive
impacts, or those that are associated
with habitat-modifying actions covered
by both the jeopardy (listing) and
adverse modification (critical habitat)
standards; and (2) direct incremental
impacts, or those that are solely
attributable to critical habitat
designation.

We acknowledge that designation of
critical habitat may also trigger
economic impacts outside of the direct
effects of section 7 or outside of the
watersheds subject to the economic
analysis. For example, state
environmental laws may contain
provisions that are triggered if a state-
regulated activity occurs in Federally-
designated critical habitat. Another
possibility is that critical habitat
designation could have “stigma’ effects,
or impacts on the economic value of
private land not attributable to any
direct restrictions on the use of the land.
Our economic analysis did not reveal
significant economic impacts from
stigma effects for the designation of
salmon and steelhead. Further,
significant impacts of critical habitat on
an industry may lead to broader regional
economic impacts. All of these types of
impacts are considered in the analysis,
although it was not possible to estimate
quantitative impacts in every case. We
took these considerations into account
in balancing benefits under section
4(b)(2).

We acknowledge that designation of
critical habitat may also trigger impacts
on customs, culture, or other wildlife
species. We concluded that data were
not presently available that would allow
us to quantify these impacts, at the scale
of this designation, for the economic
analysis. Our analysis was further
circumscribed by the short time frames
available, and our primary focus on
conservation benefits to the listed
species that are the subject of this
designation. We took this limitation into
account in the balancing of benefits
under section 4(b)(2).

Comment 26: Some commenters
expressed concern that the economic
analysis does not address cumulative
costs of multiple layers of regulation on
economic activities.

Response: Our economic analysis
estimates costs associated with
conducting an ESA section 7
consultation to ensure Federal agency
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actions are not likely to destroy or
adversely modify critical habitat. We
did not have information available at
the scale of this designation to
determine the marginal cost or benefit of
such a consultation, in addition to any
state or local review that may occur, nor
did the commenter provide data that
would allow us to make such a
determination.

Comment 27: One commenter stated
that the economic analysis fails to factor
in subsidies given to industries such as
livestock grazing, hydropower
operations, and irrigation activities,
which minimizes true costs to the
public. Another commenter further
stated that the analysis does not
distinguish between several
countervailing cost elements, including
“socialized costs” (costs Congress has
decided that the public should bear,
such as costs to Federal activities),
actual costs to private entities, incentive
costs, subsidies, and offsetting costs. As
a result, for Federal programs, the
analysis miscategorizes activities that
benefit a small but favored sector of
society, but that cause costs to the larger
society. The analysis assumes that costs
to these activities are costs to society in
general.

Response: The analysis attempts to
measure true social costs associated
with implementing the critical habitat
rule. To accomplish this, the analysis
uses the measurement of the direct costs
associated with meeting the regulatory
burden imposed by the rule as the best
available proxy for the measurement of
true social costs. We agree that it is
relevant to consider appropriate
countervailing or net cost impacts,
where possible, in determining the
benefit of exclusion. Where data are
available, our analysis attempts to
capture the net economic impact (i.e.,
the increased regulatory burden less any
discernable offsetting market gains) of
section 7 efforts imposed on regulated
entities and the regional economy. For
example, in the economic analysis, the
revised impact estimates for pesticide
use restrictions explicitly net out
agriculture subsidy payments in the
estimation of lost agricultural profits.

Comment 28: One commenter stated
that the increase in paperwork as a
result of re-initiating consultation on
potential impacts to critical habitat for
projects that have already been through
section 7 consultation is a major
concern.

Response: We do consider that all
activities may be subject to future
consultation, regardless of whether past
consultation occurred on these
activities. Designation of critical habitat
may result in reinitiating consultation

on activities that were subject to
previous consultation to ensure that the
adverse modification requirement is
addressed in addition to the jeopardy
requirement. The economic analysis
estimates the level of administrative
effort associated with section 7
consultations, whether those
consultations concern a new activity or
readdress the impacts of a previously
reviewed activity. The revised economic
analysis includes a refined estimate of
administrative costs associated with
consultations on West Coast salmon and
steelhead.

Comment 29: One commenter and
two peer reviewers stated that the
economic analysis should include a
discussion of flow change impacts to
irrigation and other activities. Excluding
these costs underestimates total
economic impact. A commenter pointed
out that low flow years and drought
years are not discussed in the economic
impacts, and consideration of these
events is especially relevant to
estimating impacts of instream flow
augmentation. Similarly, another
commenter stated that the analysis
should include an analysis of impacts of
increased spill at hydropower dams on
the cost of power in the region.

Response: The amount of water
within particular areas that may be
diverted from activities such as
irrigation, flood control, municipal
water supply, and hydropower, for the
purposes of salmon and steelhead
conservation is uncertain. As a result, a
comprehensive prospective analysis of
the impacts of potential water diversion
from these activities would be highly
speculative. In addition, the interrelated
nature of dam and diversion projects,
and hydrology, across river systems
makes it impossible to attribute flow-
related impacts from salmon and
steelhead conservation to specific
watersheds. We acknowledge this
limitation of the economic analysis. The
revised economic analysis, however,
includes an expanded discussion of the
potential impacts of changes in flow
regimes on hydropower production and
prices and water diversions on irrigation
based on historical examples. This
broader context will assist us in our
decision making.

Comment 30: Some commenters
stated that the economic analysis
estimates impacts using a constant per-
capita income basis and that doing so is
likely to underestimate the impacts on
rural communities.

Response: Per-capita income is not
explicitly factored into the per-
watershed quantitative impact estimates
in the economic analysis. The
commenter is highlighting that equal

costs in any given watersheds will not
likely result in the same relative
economic burden to residents of those
watersheds. This is because the ratio of
costs of the designation to income may
vary across watersheds. In lower income
areas, the cost of implementing
modifications to projects for the benefit
of the salmon may be more burdensome
relative to higher income areas. We did
consider the extent to which costs of
designation within a watershed are
likely to be borne locally. In addition,
information on distribution of wealth
across the designation is provided
contextually in the economic analysis,
and this information is weighed in
considering the benefits of exclusion of
particular areas.

Comment 31: One commenter stated
that the analysis makes no attempt to
explain or quantify with any level of
precision what the additional costs of
design and operation modification and
mitigation measures required by ESA
section 7 consultation are.

Response: The economic analysis
focuses on the impacts of section 7
consultation on economic activities by
first identifying the types of activities
occurring that may be subject to section
7 consultation. The analysis then
estimates the regulatory burden placed
upon these activities as a result of these
consultations. The burden estimate is
based upon a review of past
modifications to those activities
undertaken for the benefit of West Coast
salmon and steelhead, interviews with
NMFS’ consulting biologists, affected
parties, and available documents and
literature. This research on the potential
costs of these modifications then
determined a typical range of costs for
potential project modifications that may
be associated with section 7
consultation in the future.

Comment 32: One commenter stated
that the economic analysis assumes that
the population growth and economy of
the impact areas is stagnant, and
asserted that the analysis should
evaluate population and economic
growth on a regional, state, and county
basis, and evaluate the degree to which
the listing of salmon and steelhead may
have contributed to any population and
economic decline. Another commenter
asserted that past costs are not good
indicators of future costs due to
streamlining of the consultation process,
for example, for fire management on
Federal lands. One peer reviewer
suggested using the consultation record
to forecast trends in consultations for
particular types of projects.

Response: The economic analysis
does not uniformly assume that all
activities and associated consultations
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will occur at the same rate in future
years as past, but projects the most
likely level of future activity using
information available at the watershed
level. Further, the economic analysis
does not quantify retrospective impacts
of West Coast salmon and steelhead
conservation as the focus of the analysis
is the impact associated with the future
critical habitat designation. Finally,
while the consultation record may
reveal some short-term trends for
individual or groups of ESUs, it is not
adequate to estimate trends for
particular types of activities at a
watershed level.

Comment 33: Some commenters
stated that the economic analysis uses
data that are overly broad or makes
assumptions across geographic areas
that are too far reaching. For example,
one commenter states that the economic
analysis assumes that the necessity and
scope of modifications will be constant
across ESUs for most activities, when in
reality, these are actually likely to vary
substantially.

Response: For each activity, the
economic analysis examines the
probability of consultation and the
likelihood of modification. A variety of
activity-specific information sources
were used to forecast the frequency and
geographic distribution of potentially
affected activities. That is, frequency of
consultation was not always assumed to
be uniform across ESUs. The economic
analysis does not, however, assume that
costs increase in areas of overlapping
ESUs. In other words, the presence of
critical habitat for multiple ESUs is not
expected to generate a greater impact
than if the particular area is critical
habitat for only a single ESU.
Examination of the consultation history
did not reveal differences in requests for
modification to projects (reasonable and
prudent alternatives) among the ESUs.
We recognize, however, that the broad
scope and scale of the analysis required
us to make simplifying assumptions in
order to complete the designations in a
timely fashion (see, for example, the
summary of major assumptions and
potential biases of the analysis
described in the final economic analysis
(NMFS, 2005d)).

Comment 34: Several commenters and
a peer reviewer expressed concern that
the economic analysis fails to consider
the full range of economic benefits of
salmon habitat conservation and
therefore provides a distorted picture of
the economic consequences of
designating versus excluding each of
these areas. Similarly, commenters
expressed concerns that the economic
impact of not designating particular
areas to fishers and investors in

recovery efforts should be considered in
the economic analysis. Commenters
specifically cited the lack of
consideration in the economic analysis
of the potential benefits of critical
habitat designation on: (1) Decreased
risk of extinction; (2) benefits to other
aquatic and riparian species; (3) water
quality; (4) flood control values; (5)
recreation; (6) commercial fishing; (7)
fish harvest for tribal uses; and (8)
increased public education.

Response: As described in the
economic analysis (NMFS, 2005e) and
ESA section 4(b)(2) report (NMFS,
2005b), we did not have information
available at the scale of this designation
that would allow us to quantify the
benefits of designation in terms of
increased fisheries. Such an estimate
would have required us to determine
the additional number of fish likely to
be produced as a result of the
designation, and would have required
us to determine how to allocate the
economic benefit from those additional
fish to a particular watershed. Instead,
we considered the “benefits of
designation” in terms of conservation
value ratings for each particular area
(see “Methods and Criteria Used to
Designate Critical Habitat” section). We
also lacked information to quantify and
include in the economic analysis the
economic benefit that might result from
such things as improved water quality
or flood control, or improved condition
of other species.

Moreover, we did not have
information at the scale of this
designation that would allow us to
consider the relative ranking of these
types of benefits on the “benefits of
designation” side of the 4(b)(2) balance.
Our primary focus was to determine,
consider, and balance the benefits of
designating these areas to conservation
of the listed species. Given the
uncertainties involved in quantifying or
even ranking these ancillary types of
benefits, we were concerned that their
consideration would interject an
element of uncertainty into our primary
task.

Comment 35: One commenter
asserted that the economic analysis does
not consider the importance of
agriculture in Washington and how
many communities rely upon the
agriculture industry to survive. A
number of commenters further stated
that the analysis should address impacts
on agriculture of a judicially imposed
moratorium on pesticide use near
salmon-bearing streams. The inability to
use pesticides on farmland could result
directly in decreases in crop yields.
More specifically, the commenters
believed that the economic analysis

underestimates the impacts of the
Washington Toxics litigation
(Washington Toxics Coalition et. al. v.
EPA, No. 04-35138) limiting pesticide
use around salmon-supporting waters
and suggests that the economic analysis
should analyze the impact of this
injunction.

Response: Regarding impacts to
agricultural communities, we
considered impacts to small businesses
in our Regulatory Flexibility Act
analysis, and also took account of
disparate impacts by considering per
capita impacts as a basis for exclusion
in the ESA section 4(b)(2) balancing. We
did not otherwise separately consider
economic impacts to various
economically or culturally defined
communities in the economic analysis
or in the section 4(b)(2) balancing. For
example, we also did not separately
consider impacts of designation or
exclusion on coastal fishing
communities. As with the consideration
of ancillary unquantifiable benefits of
designation described above, we were
concerned that including a
consideration of these ancillary benefits
of exclusion would inject an
unacceptable level of uncertainty into
our analysis.

We agree that the draft economic
analysis did not adequately consider the
impact of pesticide restrictions on the
agricultural industry. The revised
economic analysis (NMFS, 2005d),
therefore, includes refined estimates of
potential lost profits associated with
reduced crop yields as a result of
implementing pesticide restrictions
across the critical habitat designation.
The analysis assumes that the
agricultural net revenue generated by
land within certain distances of salmon-
supporting waters would be completely
lost. That is, the analysis assumes that
no changes in behavior are undertaken
to mitigate the impact of pesticide
restrictions. This assumption may lead
to overestimated impacts of restricting
pesticide use. On the other hand, the
analysis may underestimate the impact
of pesticide restrictions by assuming
that farmers outside the designated
areas (e.g., upstream) will not be
restricted in their activities.

Comment 36: A few commenters and
peer reviewers stated that impacts
associated with changes in the
operations of the Federal Columbia
River Power System (FCRPS) and other
major hydropower dams should be
included. One commenter noted that the
FCRPS is an important issue as salmon-
related conservation at these sites have
impacted the price of power.
Conversely, another stated that
modifications to the FCRPS projects and
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operations would result in high costs
regardless of the presence of critical
habitat for these salmon and steelhead
ESUs due to the listing of the species
and existing critical habitat for three
Snake River ESUs in this region (Snake
River spring/summer Chinook, fall
Chinook, and sockeye salmon). This
commenter therefore concluded that
costs of modifications to FCRPS for the
three ESUs with existing critical habitat
should be part of the baseline.

Response: The revised economic
analysis includes an expanded
discussion of the impacts on the FCRPS
and other major hydropower projects of
section 7 consultations and other
conservation measures. We have
provided more detailed estimated of
these impacts and find them to be in the
range of $500-700 million. We do not
apportion these costs to a particular
watershed, however, because the FCRPS
and some other major hydropower
projects are operated as integrated
systems that span multiple watersheds.
As a result, the impacts of section 7
consultations on these systems are best
considered at a spatial scale
considerably greater than an individual
watershed. We agree that the impacts
specifically attributable to the listing of
the three Snake River ESUs are an
appropriate part of the baseline, but
available information did not allow us
to distinguish these impacts from
impacts specifically attributable to the
salmon and steelhead ESUs addressed
in this rule.

Comment 37: One comment letter
contended that the Initial Regulatory
Flexibility Analysis (IRFA)
mischaracterizes the number of
potential farms that would be affected
by critical habitat designation. The
analysis states that only three farms in
Adams County, Washington, may be
affected by critical habitat designation,
while U.S. Department of Agriculture
reports that there are 717 farms in the
county.

Response: The IRFA analysis
identified potential impacts to small
entities using data from Dun and
Bradstreet’s ‘““Market Identifiers” on the
ratio of small businesses to total
businesses in potentially affected
industries within counties containing
proposed critical habitat. The IRFA
listed a single type of agricultural
operation: Beef Cattle Ranching &
Farming. The estimated number of these
operations in a county was weighted by
the proportion of that county covered by
the critical habitat designation. The
Final Regulatory Flexibility Act analysis
includes three additional types of
agricultural operations.

Comment 38: Another commenter
stated that the IRFA needs more
citations regarding the applied sources
of information.

Response: We have provided
appropriate citations in the Final
Regulatory Flexibility Analysis.

Comment 39: One commenter stated
that the Small Business Regulatory
Enforcement Fairness Act (SBREFA)
analysis assumes that most compliance
costs would be borne by third parties
when, in fact, a significant portion of all
section 7 related costs are not borne by
those entities, but rather are borne by
the Bureau of Reclamation (BOR).

Response: In many cases it is
uncertain who will bear the costs of
modification. The potentially burdened
parties associated with modifications to
activities are identified in the economic
analysis. The BOR may, in fact, bear the
cost of modifications to BOR dams,
Federal land management activities, and
so forth. Where information is not
available on a per-project basis
regarding the potentially affected party,
the analysis takes a conservative
approach, assuming that impacts may be
borne by private entities, a portion of
which may be small entities.

Weighing the Benefits of Designation vs.
Exclusion

Comment 40: Several commenters
supported the use of a cost-effectiveness
framework, one commenter explicitly
objected to it, and some commenters
had concerns with the way we applied
it. One commenter asserted that the
economic analysis ‘“‘would have been
very different” if we had evaluated the
absolute conservation value of an area
“with or without [section] 7
requirements,” rather than relative
conservation values. One commenter
asserted that “[wl]ithout any target level
of conservation for designation, the
framework does not guarantee that areas
necessary for conservation will be
designated.” Another commenter
asserted that weighing quantitative
economic costs against qualitative
habitat ratings prejudiced the ESA
section 4(b)(2) analysis in favor of
excluding areas lacking a high
conservation value. Several commenters
suggested that the 4(b)(2) process could
benefit from more explanation regarding
how the process was applied.

Response: We believe the comparison
of benefits provides the Secretary useful
information as to the benefits of any
particular inclusion or exclusion. The
Secretary has discretion in balancing the
statutory factors, including what weight
to give those factors. The ESA provides
the Secretary with the discretion to
exclude areas based on the economic

impact, or any other relevant impact, so
long as a determination is made that the
benefits of exclusion outweigh the
benefits of designation, and so long as
the exclusion will not result in
extinction of the species concerned.

Subsequent to publication of this rule,
we will undertake a review of the
methods and criteria applied in this
rule. If the Secretary determines the
critical habitat designations should be
modified as a result of that review, we
will propose a revised designation with
appropriate opportunity for notice and
comment.

Comment 41: In the proposed rule we
identified a number of potential
exclusions that we were considering but
were not at that time proposing. These
potential exclusions included: Federal
lands subject to Northwest Forest Plan,
PACFISH and INFISH (including
watersheds where 45 percent or more of
the land was covered by one of these
plans); all critical habitat for four ESUs
(Snake River O. mykiss, Middle
Columbia River O. mykiss, Upper
Columbia River spring-run Chinook
salmon, and Oregon Coast coho
salmon); areas in the mainstem
Columbia River that contain or are
directly affected by the operation of the
Federal dams on the river, including
reservoir pools above dams, tail race
areas below dams, and the navigation
locks.

Several commenters opposed these
potential exclusions. Some disagreed
that designation of critical habitat is
unnecessary or diminished in light of
existing management constraints,
contending that such a position is
contrary to the ESA’s conservation
purpose and our implementing
regulations and citing recent Court
decisions bearing on this issue. Several
noted that because these species are still
listed, existing regulatory and voluntary
mechanisms are inadequate and noted
that we concluded as such in our 2000
designations. Some commenters
believed that the assumptions
underlying such exclusions were
unjustifiable and potentially disastrous
for salmon recovery. Some commenters
noted that INFISH was incorrectly
identified in this list since that strategy
applies only to non-anadromous
watersheds. Several commenters
believed that we failed to adequately
describe the benefits of designation as
they pertain to these potential
exclusions. One commenter noted that
the lack of specificity regarding which
areas might be excluded as well as the
lack of clear exclusion standards
seriously hindered the public’s ability to
comment on the proposed exclusions.
This commenter cited agency
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regulations at 50 CFR 424.16(b) and
believed that this and other potential
exclusions did not contain an adequate
“summary of the data on which the
proposal is based (including, as
appropriate, citation of pertinent
information sources), and shall show
the relationship of such data to the rule
proposed.”

In contrast, several commenters
supported the potential exclusions
mentioned in the proposed rule. One
peer reviewer supported the exclusion
of Federal lands covered by PACFISH
and the Northwest Forest Plan and
believed that critical habitat designation
would have negligible benefit in these
areas. Some commenters contended that
designating critical habitat on these
Federal lands was duplicative with
existing ESA section 7 consultation
processes, inefficient (e.g., citing costs
of re-initiating consultation), and offers
no additional conservation benefit to the
listed species. One commenter believed
that excluding Federal lands would be
consistent with our exclusion of lands
subject to Integrated Natural Resource
Management Plans since existing land
management plans provide similar
protections. This commenter also cited
the USFWS’ exclusion of Federal lands
for bull trout (69 FR 59996; October 6,
2004) and provided information
supporting their belief that we should
make the same determination for
salmon and steelhead ESUs. Several
commenters and one peer reviewer
contended that we are obligated to fully
examine the web of private, local, state,
regional, and Federal protections
already in place and only designate as
critical habitat those areas that are
affirmatively in need of additional
management considerations.

Response: Section 4(b)(2) provides the
Secretary with discretion to exclude
areas from the designation of critical
habitat if the Secretary determines that
the benefits of exclusion outweigh the
benefits of designation, and the
Secretary finds that exclusion of the
area will not result in extinction of the
species. In the proposed rule, and the
reports supporting it, we explained the
policies that guided us and provided
supporting analysis for a number of
proposed exclusions. We also noted a
number of additional potential
exclusions, explaining that we were
considering them because the Secretary
of the Interior had recently made similar
exclusions in designating critical habitat
for the bull trout: “On October 6, 2004,
the FWS issued a final rule designating
critical habitat for the bull trout * * *
The Secretary of the Interior found that
a number of conservation measures
designed to protect salmon and

steelhead on Federal, state, tribal and
private lands would also have
significant beneficial impacts to bull
trout. Therefore, the Secretary of the
Interior determined that the benefits of
excluding those areas exceeded the
benefits of including those areas as
critical habitat. The Secretary of
Commerce has reviewed the bull trout
rule and has recognized the merits of
the approach taken by the Secretary of
the Interior to these emerging issues.”
We acknowledged, in the proposed rule,
however, that we lacked the analysis to
propose these potential exclusions for
West Coast salmon and steelhead: At
this time, the Secretary of Commerce
still “has not had an opportunity to
fully evaluate all of the potential
exclusions, the geographical extent of
such exclusions, or compare the benefits
of these exclusions to the benefits of
inclusion.” Our regulations require that
our proposed and final rules provide the
data upon which the rule is based (50
CFR 424.16; 50 CFR 424.18).

Recently, in response to the
Department of Interior’s request, a
District Court has remanded the bull
trout rule to the Department of Interior
for further rulemaking. Alliance for the
Wild Rockies and Friends of the Wild
Swan v. David Allen and United States
Fish and Wildlife (CV 04—1812). In
seeking the remand the Department of
Interior noted that it intends to
reconsider the 4(b)(2) exclusions in the
proposed rule and that it recently issued
a Federal Register notice seeking
comment on those exclusions (70 FR
29998; May 25, 2005). In response, we
received extensive comment from those
supporting and opposing these potential
exclusions. Based on our review of the
information received and the short time
between the close of the comment
period and the court-ordered deadline
for completing this rulemaking, we are
unable to conclude at this time that the
benefits of excluding these areas
outweigh the benefits of designation,
with the exception of areas covered by
three habitat conservation plans,
discussed below.

Nevertheless, we will continue to
study this issue and alternative
approaches in future rulemakings
designating critical habitat. In
particular, we intend to analyze the
planning and management framework
for each of the ownership categories
proposed for consideration for
exclusion. In each case, we envision
that the planning and management
framework would be evaluated against a
set of criteria, which could include at
least some or all of the following:

1. Whether the land manager has
specific written policies that create a

commitment to protection or
appropriate management of the physical
or biological features essential to long-
term conservation of ESA-listed salmon
and steelhead.

2. Whether the land manager has
geographically specific goals for
protection or appropriate management
of the physical or biological features
essential to long-term conservation of
ESA-listed salmon and steelhead.

3. Whether the land manager has
guidance for land management activities
designed to achieve goals for protection
or appropriate management of the
physical or biological features essential
to long-term conservation of ESA-listed
salmon and steelhead.

4. Whether the land manager has an
effective monitoring system to evaluate
progress toward goals for protection or
appropriate management of the physical
or biological features essential to long-
term conservation of ESA-listed salmon
and steelhead.

5. Whether the land manager has a
management framework that will adjust
ongoing management to respond to
monitoring results and/or external
review and validation of progress
toward goals for protection or
appropriate management of the physical
or biological features essential to long-
term conservation of ESA-listed salmon
and steelhead.

6. Whether the land manager has
effective arrangements in place for
periodic and timely communications
with NOAA on the effectiveness of the
planning and management framework in
reaching mutually agreed goals for
protection or appropriate management
of the physical or biological features
essential to long-term conservation of
ESA-listed salmon and steelhead.

Comment 42: In the proposed rule we
requested comments on the potential
exclusion of lands subject to
conservation commitments by state and
private landowners reflected in habitat
conservation plans and cooperative
agreements approved by NMFS,
specifically: (1) Land subject to
Washington state forest practice rules
referred to as the Forests and Fish
Agreement; (2) lands covered by a
Habitat Conservation Plan (HCP)
approved under section 10 of the ESA
(NMFS, 2004f); and (3) non-Federal
timber lands covered by the Term Sheet
in the Snake River Basin Adjudication.
Several commenters (including three
with NMFS-approved HCPs) concurred
with the potential exclusion of lands
covered by an HCP, believing that we
would not likely secure additional
conservation benefits by designating
these areas as critical habitat. These and
other commenters acknowledged the
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potential education benefits of
designation but asserted that
designating HCP lands could have an
unintended consequence of damaging
existing and future cooperative
relationships. Some commenters noted
that the USFWS had excluded lands
addressed in the Washington
Department of Natural Resources’
(WDNR) HCP and the Forest and Fish
Agreement in their recent bull trout
critical habitat designation (69 FR
59996; October 6, 2004) and requested
that we do the same. These commenters
additionally noted that HCPs have
already undergone extensive
environmental review and ESA section
7 consultation and been found to not
likely jeopardize the species. With
respect to the potential exclusion of
lands subject to the Forest and Fish
Agreement, several commenters asserted
that Washington Forest Practice
regulations already provide adequate
protections and that excluding these
areas would promote keeping them in a
forested landscape rather than
converting them to other land uses and
smaller parcels that are not as good for
fish. Several commenters expressed
support for the Oregon Plan for Salmon
and Watersheds. One commenter
believed that we should consider
excluding all basins with water rights
adjudications. Some commenters
believe that such exclusions should be
based on the actual effectiveness of the
habitat conservation strategies and
plans, including whether they are being
fully funded and implemented.

Several commenters (including one
with a NMFS-approved HCP) disagreed
with the potential exclusion of lands
covered by HCPs, believing it would be
contrary to the ESA, and some cited
recent litigation bearing on this issue
(e.g., Center for Biological Diversity v.
Norton, 240 F. Supp. 2d 1090 (D. Ariz.
2003); Gifford Pinchot Task Force v.
FWS, 378 F. 3d 1059 (9th Cir. 2004).
One commenter did not support such
exclusions because they contended
there are no guarantees the plans will
remain in place, when for example,
ownership changes or landowners
change their minds. Another commenter
who presently has a NMFS-approved
HCP welcomed the critical habitat
designation and noted that doing so
would help ensure that actions by other
landowners within and adjacent to its
HCP lands will help ensure
conservation of an area that provides
fish habitat and valuable drinking water.
One commenter believed that we should
not exclude areas subject to licenses
issued by the Federal Energy Regulatory
Commission (FERC), noting in

particular the Mid-Columbia HCP and
uncertainties associated with
downstream FERC projects at Priest
Rapids and Wanapum Dams. Another
commenter cited agency regulations at
50 CFR 424.16(b) and believed that this
and other potential exclusions did not
contain an adequate ‘“‘summary of the
data on which the proposal is based
(including, as appropriate, citation of
pertinent information sources),” nor did
they “show the relationship of such data
to the rule proposed.” Several
commenters believed that we failed to
adequately describe the benefits of
designation as they pertain to these
potential exclusions.

Response: The analysis required for
these types of exclusions, as with all
others, first requires careful
consideration of the benefits of
designation versus the benefits of
exclusion to determine whether benefits
of exclusion outweigh benefits of
designation. The benefit of designating
critical habitat on non-Federal areas
covered by an approved HCP or other
type of conservation agreement depends
upon the type and extent of Federal
activities expected to occur in that area
in the future. Activities may be initiated
by the landowner, such as when the
landowner seeks a permit for bank
armoring, water withdrawal, or
dredging. Where the area is covered by
an HCP, the activity for which a permit
is sought may or may not be covered by
the HCP. For example, an HCP covering
forestry activities may include
provisions governing construction of
roads, but may not include provisions
governing bank armoring or pesticide
application. The activity may be
initiated by the Federal agency without
any landowner involvement, such as
when a Federal agency is involved in
building a road or bridge, dredging a
navigation channel, or applying a
pesticide on Federal land upstream of
the HCP-covered area. In analyzing the
benefits of designation for these HCP-
covered areas, we must consider which
Federal activities are covered by the
HCP and which are not. Where activities
are covered by the HCP, we must
consider whether an ESA section 7
consultation on that particular activity
would result in beneficial changes to the
proposed action over and above what
would be obtained under the HCP.
Designation may also benefit the species
by notifying the landowner and the
public of the importance of an area to
species’ conservation.

On the other side of the balance are
the benefits of exclusion. We believe the
primary benefits of exclusion are related
to the conservation benefits to the
species that come from conservation

agreements on non-Federal land. If a
landowner considers exclusion from
critical habitat as a benefit, exclusion
may enhance the partnership between
NMEFS and the landowner and thus
enhance the implementation of the HCP
or other agreement. If other landowners
also consider exclusion from critical
habitat as a benefit, our willingness to
exclude such areas may provide an
incentive for them to seek conservation
agreements with us. Improved
implementation of existing
partnerships, and the creation of new
conservation partnerships, would
ultimately benefit conservation of the
species.

Conservation agreements with non-
Federal landowners enhance species
conservation by extending species’
protections beyond those available
through other ESA provisions. Section 7
applies only to Federal agency actions.
Its requirements protect listed salmon
and steelhead on Federal lands and
whenever a Federal permit or funding is
involved in non-Federal actions, but its
reach is limited. The vast majority of
activities occurring in riparian and
upland areas on non-Federal lands do
not require a Federal permit or funding
and are not reached by section 7 (in
contrast to instream activities, most of
which do require a Federal permit). The
ability of the ESA to induce landowners
to adopt conservation measures lies
instead in the take prohibitions of
sections 9(a) and 4(d). Many landowners
have chosen to put conservation plans
in place to avoid any uncertainty
regarding whether their actions
constitute “take”.

Beginning in 1994, when we released
our draft HCP Handbook for public
review and comment, we have pursued
policies that provide incentives for non-
Federal landowners to enter into
cooperative partnerships, based on a
view that we can achieve greater
species’ conservation on non-Federal
land through HCPs than we can through
coercive methods (61 FR 63854;
December 2, 1996). Before we approve
an HCP and grant an incidental take
permit, we must conduct a rigorous
analysis under ESA section 10. The HCP
must specify the impact likely to result
from take, what steps the applicant will
take to minimize and mitigate such
impacts, and the funding available to
implement such steps. The applicant
must have considered alternative
actions and explained why other
alternatives are not being pursued, and
we may require additional actions
necessary or appropriate for the
purposes of the plan. Before an HCP can
be finalized, we must conclude that any
take associated with implementing the
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plan will be incidental, that the impact
of such take will be minimized and
mitigated, that the plan is adequately
funded, and that the take will not
appreciably reduce the likelihood of the
survival and recovery of the species in
the wild. The HCP undergoes
environmental analysis under the
National Environmental Policy Act
(NEPA) and we conduct a section 7
consultation with ourselves to ensure
granting the permit is not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify designated critical habitat.

Based on comments received, we
could not conclude that all landowners
view designation of critical habitat as
imposing a burden on the land, and
exclusion from designation as removing
that burden and thereby strengthening
the ongoing relationship. Where an HCP
partner affirmatively requests
designation, exclusion is likely to harm
rather than benefit the relationship. We
anticipate further rulemaking in the
near future to refine these designations,
for example, in response to
developments in recovery planning. In
order to aide in future revisions, we will
affirmatively request information from
those with approved HCPs regarding the
effect of designation on our ongoing
partnership. We did not consider
pending HCPs (e.g., Washington’s Forest
and Fish Agreement) for exclusion, both
because we do not want to prejudge the
outcome of the ongoing HCP process,
and because we expect to have future
opportunities to refine the designation
and consider whether exclusion will
outweigh the benefit of designation in a
particular case.

During the comment period we
received comments from only three
landowners with current HCPs stating
that they would consider exclusion as a
benefit to our ongoing relationship—
WDNR, Green Diamond Resources
Company, and West Fork Timber
Company. For those HCPs, we analyzed
the activities covered by the HCPs, the
protections afforded by the HCP
agreement, and the Federal activities
that are likely to occur on the affected
lands. From this information we
determined the benefit of designation,
which we then weighed against the
benefit of exclusion. We concluded that
the conservation benefits to the species
from the HCPs outweigh the
conservation benefits of designation and
therefore have excluded lands covered
by these agreements in this final
designation. The analysis is described in
further detail (NMFS, 2005¢).

Comment 43: Several commenters
addressed the exclusion of Indian
Lands. All of the commenting Tribes

and inter-tribal commissions reiterated
their support for the exclusions. One
non-tribal commenter suggested that
designation was not needed for Indian
lands in Bellingham Bay.

Response: This final rule maintains
the exclusion of Indian lands for the
reasons described in the “Exclusions
Based on Impacts to Tribes” section
below.

Comment 44: A few commenters
addressed our assessment of Integrated
Natural Resource Management Plans
(INRMPs) and the exclusion of
Department of Defense (DOD) areas due
to impacts on national security. One
commenter thought it was reasonable to
exclude military lands while another
commenter asserted that we may not use
the general “‘national security” language
in ESA section 4(b)(2) to remove our
obligation to comply with the demand
for adequate INRMPs. One commenter
wondered whether we considered the
protection of U.S. agriculture in the
context of national security.

Response: Pursuant to section
4(a)(3)(B)(i) of the ESA (16 U.S.C.
1533(a)(3)(B)(i)), we contacted the DOD
and, after evaluating the relevant
INRMPs, we concluded that, as
implemented, they provide conservation
benefits greater than or equal to what
would be expected to result from a
section 7 consultation (NMFS, 2005f1).
We also determined that these INRMP
sites as well as 13 additional DOD sites
(e.g., Naval security zones and restricted
areas in Puget Sound) should be
excluded from designation due to
potential impacts on national security
(NMFS, 20051). However, we did not
have information available to draw a
connection between the possible
impacts of designation on agriculture
and food supply and whether doing so
might constitute an impact on “national
security,” nor did the commenter
provide specific information.

Effects of Designating Critical Habitat

Comment 45: One commenter
questioned whether there exists an
acceptable or unacceptable level of
negative economic impact to
communities, landowners, or local
governments and whether the
government must consider the impacts
that their decisions will have on local
economies.

Response: The economic analysis
provides information regarding the
impact to potentially affected economic
activities of the proposed critical habitat
designation. This information is used to
identify the particular areas according to
their relative cost burden. We weighed
this information against the relative
conservation value of the particular

areas, considering the economic and any
other relevant impact of designating
critical habitat. Further, concurrent with
the economic analysis, we prepared an
analysis of potential impacts to small
entities, including small businesses and
government. This analysis identified the
number of small businesses and
governments likely impacted by the
proposed critical habitat using county-
specific data on the ratio of small
businesses to total businesses in each
potentially affected economic sector.

Comment 46: Some commenters
noted that the success of watershed
management and restoration efforts is
dependent on critical habitat
protections, noting that designations
assist local recovery planning efforts
and leverage needed money and
cooperation. Several expressed concern
that excluding areas from designation—
in particular areas identified in existing
recovery efforts as important for
salmon—would undermine ongoing
regional and local recovery planning
efforts (e.g., Lower Columbia Salmon
Recovery and Fish and Wildlife
Subbasin Plan, WRIA 8, Elwha River
Restoration Project) by signaling that
these areas are not important for
recovery.

Response: We acknowledge that
critical habitat designations can serve an
important educational role and that they
can assist local recovery efforts as
stated. The ESA requires that we use the
best available scientific data to evaluate
which areas warrant designation and
that we balance the benefits of
designation against the benefits of
excluding particular areas. In so doing,
it is possible that some areas subject to
ongoing restoration activities may have
been excluded from designation.
However, such exclusion does not
indicate that the area is unimportant to
salmon or steelhead, but instead reflects
the practical result of following the
ESA’s balancing of benefits as required
under section 4(b)(2). We are hopeful
that the information gathered and the
analyses conducted to support these
final designations (such as species
distribution, watershed conservation
value, and economic impacts from
section 7 consultations) will be viewed
as valuable resources for local recovery
planners. As recovery planning
proceeds and if we find that additional
or different areas warrant designation or
exclusion, we can and will make needed
revisions using the same rulemaking
process.

Comment 47: Several commenters
asked for clarification regarding how we
will make adverse modification
determinations in ESA consultations.
One commenter also suggested that a
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finding of adverse modification would
need to be contingent on the habitat
conditions existing at the time of
designation. They noted that where
such conditions are the result of past
and present management actions, and
where those existing conditions would
not be altered through proposed future
actions, it is their belief that
consultation on such future actions
would result in a ““no adverse
modification” determination.

Response: In Gifford Pinchot Task
Force v. United States Fish and Wildlife
Service, 378 F. 3d 1059 (9th Cir. 2004),
the Court of Appeals for the Ninth
Circuit Court ruled that the USFWS’
regulatory definition of “destruction or
adverse modification” of critical habitat,
which is also NMFS’ regulatory
definition (50 CFR 402.02), is contrary
to law. Pending issuance of a new
regulatory definition, we are relying on
the statutory standard, which relates
critical habitat to conservation of the
species. The related point raised by one
commenter regarding the relevance of
habitat conditions at the time of listing
when making an adverse modification
determination cannot be answered in a
generic way and would depend on the
facts associated with a specific
consultation.

Comment 48: Some commenters
objected to the potential land use
regulations that critical habitat
designation would prompt, citing
specific cases where county and Federal
agencies imposed buffers and other
restrictions to protect ESA-listed fish.
One commenter asked what forms of
compensation are available for
landowners if their lands are designated
as critical habitat. One commenter
asserted that specific guidelines should
be developed and applied fairly and
consistently in all areas, urban or rural.

Response: The ESA requires that we
designate critical habitat and these
designations follow that statutory
mandate and have been completed on a
schedule established under a Consent
Decree. Whether and if local
jurisdictions will implement their
authorities to issue land use regulations
is a separate matter and is not under our
control.

Comment 49: Several commenters
urged us to commit to monitoring the
effects of the designations and
exclusions and to describe how we will
respond to new information and make
needed future revisions to critical
habitat.

Response: We are actively engaged
with an array of private and public
stakeholders in recovery planning
throughout the range of West Coast
salmon and steelhead. As a result of this

involvement and our regular contact
with Federal, state and tribal
comanagers (e.g., via section 7
consultations and other forums) we
believe we will be able to effectively
monitor the effects of these
designations. Moreover, we intend to
actively revise critical habitat
designations as needed for all 12 ESUs
to keep them as up-to-date as possible.
We encourage all parties to contact us
(see ADDRESSES and FOR FURTHER
INFORMATION CONTACT) if they have
information indicating that these
designations warrant revision.

Comment 50: Several commenters
believed that we fail to (or inadequately)
address required determinations related
to a number of laws, regulations, and
executive orders, including the NEPA,
Regulatory Flexibility Act, and Data
Quality Act. One commenter requested
that we name Franklin County,
Washington, as a joint lead or
cooperating agency in the development
of an environmental assessment or
environmental impact statement
pursuant to NEPA.

Response: Our responses to each of
these issues are described below, and
we also direct the reader to the
“Required Determinations’ section
below to review our response to each of
the determinations relevant to this
rulemaking.

(a) NEPA—We believe that in Douglas
County v. Babbitt, 48 F.3d 1495 (9th Cir.
1995), cert. denied, 116 S.Ct. 698 (1996)
the Court correctly interpreted the
relationship between NEPA and critical
habitat designation under the ESA. The
Court of Appeals for the Ninth Circuit
rejected the suggestion that
irreconcilable statutory conflict or
duplicative statutory procedures are the
only exceptions to application of NEPA
to Federal actions. The court held that
the legislative history of the ESA
demonstrated that Congress intended to
displace NEPA procedures with
carefully crafted procedures specific to
critical habitat designation. Further, the
Douglas County Court held that the
critical habitat mandate of the ESA
conflicts with NEPA in that, although
the Secretary may exclude areas from
critical habitat designation if such
exclusion would be more beneficial
than harmful, the Secretary has no
discretion to exclude areas from
designation if such exclusion would
result in extinction. The court noted
that the ESA also conflicts with NEPA’s
demand for impact analysis, in that the
ESA dictates that the Secretary ‘‘shall”
designate critical habitat for listed
species based upon an evaluation of
economic and other “relevant” impacts,
which the Court interpreted as narrower

than NEPA’s directive. Finally, the
court, based upon a review of precedent
from several circuits including the Fifth
Circuit, held that an environmental
impact statement is not required for
actions that do not change the physical
environment.

(b) Regulatory Flexibility Act—We
have prepared a final regulatory
flexibility analysis that estimates the
number of regulated small entities
potentially affected by this rulemaking
and the estimated coextensive costs of
section 7 consultation incurred by small
entities. As described in the analysis,
we considered various alternatives for
designating critical habitat for these 12
ESUs. After considering these
alternatives in the context of the section
4(b)(2) process of weighing benefits of
exclusion against benefits of
designation, we determined that our
current approach to designation
provides an appropriate balance of
conservation and economic mitigation
and that excluding the areas identified
in this rulemaking would not result in
extinction of the ESUs. Our final
regulatory flexibility analysis estimates
how much small entities will save in
compliance costs due to the exclusions
made in these final designations.

(c) Data Quality Act—One commenter
asked if we had complied with the Data
Quality Act. We have reviewed this rule
for compliance with that Act and found
that it complies with NOAA and OMB
guidance.

(d) Negotiated Rulemaking Act (5
U.S.C. 561 et seq.)—One commenter
asserted that we should have engaged in
negotiated rulemaking to issue this final
critical habitat designation. This is an
interesting idea and could be pursued in
future critical habitat rulemaking.
However, because a court approved
consent decree governs the time frame
for completion of this final rule, we do
not feel that there was ample time to
comply with the numerous processes
defined in the Negotiated Rulemaking
Act for this rulemaking. For example,
the Negotiated Rulemaking Act provides
that if the agency decides to use this
tool, it must follow Federal Advisory
Committee Act procedures for selection
of a committee, conduct of committee
activities, as well as specific
documentation processes (See
Negotiated Rulemaking Source Book,
1990).

(e) Intergovernmental Cooperation
Act—One commenter asserted that we
did not properly and fully coordinate
with local governments and did not
comply with the Intergovernmental
Cooperation Act. First, the commenter
did not provide a statutory citation for
the Intergovernmental Cooperation Act.
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Although we are reluctant to speculate
on that Act, we believe the comment is
in reference to the Intergovernmental
Cooperative Act, Public Law 90-577, 82
Stat. 1098 (1968) as amended by Public
Law 97-258 (1982) (codified at 31
U.S.C. section 6501-08 and 40 U.S.C.
section 531-35 (1988)). This Act
addresses Federal grants and
development assistance. Accordingly
we do not find it relevant to the
mandatory designation of critical habitat
under the ESA. To the extent that the
commenter’s concern is assuring that
state, local and regional viewpoints be
solicited during the designation process,
the ESA and our implementing
regulations provide explicitly for public
outreach. 16 U.S.C. 1533 (b)(3)(A); 50
CFR 424.16. As noted in response to
Comment 1, we actively sought input
from all sectors beginning with meetings
with many stakeholders to inform an
ANPR (68 FR 55926, September 29,
2003), and culminating in four public
hearings to facilitate comment from the
interested public in response to the
proposed rule. In addition we met with
several local governments and made
ourselves available to meet with others.

(f) National Historic Preservation Act
(NHPA)—One commenter asserted that
we failed to comply with the NHPA (16
U.S.C. sections 470-470x—6). The NHPA
does not apply to this designation. The
NHPA applies to ‘“undertakings.”
“Undertakings” are defined under the
implementing regulations as ““a project,
activity or program funded in whole or
in part under the direct or indirect
jurisdiction of a Federal agency * * *.”
(emphasis added) (50 CFR 800.16). The
mandatory designation of specific areas
pursuant to the criteria defined in the
ESA does not constitute an
“undertaking”” under the NHPA.

(g) Farmland Protection Policy
(FPPA)—One commenter asserted that
we failed to comply with FPPA (7
U.S.C. 4201). The FFPA does not apply
to this designation. The FPPA applies to
Federal programs. Federal programs
under the Act are defined as “those
activities or responsibilities of a
department, agency, independent
commission, or other unit of the Federal
Government that involve (A)
undertaking, financing, or assisting
construction or improvement projects;
or (B) acquiring, managing or disposing
of Federal lands and facilities. The
designation of critical habitat does not
constitute a ‘“Federal program” under
the FFPA.

(h) Unfunded Mandates Reform Act—
One commenter asserted that we failed
to properly conduct and provide an
unfunded mandates analysis because,
they contend, we based our decision

solely on public awareness of the
salmon listings. This is not the case. In
the proposed rule, we found that the
designation of critical habitat is not
subject to the Unfunded Mandates
Reform Act (2 U.S.C. 1501 et seq.) We
then explained in detail why this is the
case. The commenter does not take issue
with these findings and we find nothing
in the commenter’s assertions to warrant
changing our original determination.

(i) Federalism—One commenter
asserted that we failed to properly
comply with E.O. 13132.

In the proposed rule, we found that
the designation of critical habitat does
not have significant Federalism effects
as defined under that order and,
therefore, a Federalism assessment is
not required. We find nothing in the
commenter’s assertions to warrant
changing our original determination.

(j) Takings—One commenter disputed
our conclusion in the proposed rule that
the designations would not result in a
taking. The commenter offered no
information or analysis that would
provide a basis for a different
conclusion.

(k) Civil Justice Reform—One
commenter asserted that we failed to
properly conduct and provide a Civil
Justice Reform analysis pursuant to E.O.
12988. In relevant part, Section 3 of E.O.
12988 requires agencies, within current
budgetary constraints and existing
executive branch coordination
procedures such as E.O. 12866, to
review new regulations pursuant to
certain specified requirements. The
review is conducted to eliminate
unnecessary litigation over agency rules.
As called for by Section (3)(a), we
reviewed both the proposed and final
rules to eliminate drafting errors and
ambiguity, and we drafted both rules so
as to minimize legal issues that would
occasion litigation. This critical habitat
designation does not of itself
circumscribe conduct, but we have
designated critical habitat as clearly as
possible and, through our
comprehensive 4(b)(2) analysis, have
produced the least burdensome critical
habitat designation that is also ESA
compliant. As required by the
applicable portions of Section (3)(b)(2),
we have also described the changes to
the regulatory language and attempted
to clearly define key terms used in the
regulation, either explicitly or with
reference to other regulations or statutes
that explicitly define those terms.

ESU-Specific Issues

ESU Specific Comments—Puget Sound
Chinook Salmon

Comment 51: Several commenters
believed that unoccupied areas above
the Elwha and Glines Canyon dams
should be designated as critical habitat
for this ESU.

Response: The CHART agreed that
these unoccupied areas may be essential
for conservation of this ESU, especially
given the relatively limited number of
populations and available habitat for
them in the North Olympic region. The
CHART noted that Elwha Dam is
scheduled for removal as early as 2007
and has been the subject of
comprehensive environmental studies.
Also, recent recovery planning
assessments for this area (Shared
Strategy, 2004a) indicate that the Elwha
River and Dungeness River Chinook
salmon populations must achieve the
planning targets and other viable
salmonid population parameters
established by the TRT. However, as
described in the general comments
above (see ‘“‘Identification of Critical
Habitat Areas” section), at the present
time we do not have information
allowing us to determine that the
specific areas within the geographical
area occupied by the species are
inadequate for conservation, such that
we can make a determination that
currently unoccupied areas above dams
are essential for conservation. We will
revise the designation if ongoing
recovery planning indicates that specific
areas above these dams warrant
designation as critical habitat.

Comment 52: One commenter
requested clarification as to why the
Skokomish River watershed was
designated as critical habitat and asked
whether occupied areas were based on
professional judgment or observation.
Another commenter said that the
Skokomish River watershed, including
mainstem and tributary spawning areas,
should not be excluded from
designation.

Response: According to fish
distribution data from Washington
Department of Fish and Wildlife
(WDFW) for this watershed, all but
approximately 1 mile (1.6 km) of habitat
(in upper Purdy Creek) is identified as
occupied based on documented
observation. We agree with comments
that this watershed should not be
excluded from designation. The CHART
reviewed these comments and
maintained that this watershed is of
high conservation value to this ESU,
especially in light of the relatively
limited number of populations and
available habitat for them in the Hood
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Canal region as well as the importance
of the early returning life history type
(Puget Sound TRT, 2004). The CHART
noted that recent recovery planning
assessments for this area (Shared
Strategy, 2004b) indicate that the
Skokomish River and Dosewallips River
Chinook salmon populations must
achieve the planning targets and other
viable salmonid population parameters
established by the TRT.

Comment 53: One commenter
questioned the exclusion of Bellingham
Bay noting that it contains the estuary
for two very depressed stocks of
Chinook salmon.

Response: Our proposed exclusions
were for the freshwater streams, not for
the nearshore and estuarine areas which
the CHART concluded were of high
conservation value to rearing and
migrating Chinook salmon. The CHART
considered this comment and
maintained that the Bellingham Bay
watershed is still of low conservation
value to this ESU, in particular noting
that there is a limited amount of
freshwater habitat here, and that
exclusion of these habitat areas from
designation would not significantly
impede conservation of the ESU. This
finding includes an implicit
determination that exclusion will not
lead to extinction of the species.

Comment 54: One commenter and a
peer reviewer recommended that critical
habitat on the Middle Fork Nooksack
River be extended above the City of
Bellingham’s diversion dam to include
all areas occupied by Chinook salmon.

Response: The CHART reviewed the
new data and determined that the areas
are occupied and contain spawning and
rearing PCEs which may require special
management considerations or
protection (NMFS, 2005a). The CHART
noted that WDFW has been placing fish
into this portion of the river annually
since 2001 in order to increase returns
and that plans are underway to allow
passage at the diversion dam (Shared
Strategy, 2005; WDFW, 2004). The
resultant changes are identified below
under “Summary of Revisions.”

Comment 55: Two commenters
provided information indicating
mapping errors in our Chinook salmon
distribution in the Lower Snoqualmie
River watershed, noting that
distribution is limited by a canyon and
gradient barrier at RM 2.5 on the South
Fork Tolt River.

Response: The CHART reviewed the
comments as well as maps and
information in Washington Department
of Fisheries’ (WDF) catalog of
Washington streams (WDF, 1975) and
concluded that the species’ distribution
in the proposed rule was in error. The

CHART concurred with the
commenter’s assessment that a gradient
barrier likely exists as indicated, and the
resultant changes are summarized below
under “Summary of Revisions.”

Comment 56: One commenter
provided information indicating
mapping errors in our Chinook salmon
distribution in the Cedar River
watershed, noting that distribution
above Landsburg Dam should be
extended to Lower Cedar Falls based on
recent fish passage above the dam and
spawning surveys in the vicinity of the
falls.

Response: The CHART reviewed the
comments as well as recent spawner
survey information (Burton et al., 2005)
and concluded that the species’
distribution in the proposed rule was in
error. The CHART concurred with the
commenter’s assessment that spawning
and rearing PCEs and fish distribution
should be extended above Landsburg
Diversion Dam to the natural barrier
falls indicated. Similarly, in reviewing
distribution for this and nearby
subbasins, the CHART also noted that
Chinook salmon distribution in the
South Fork Stillaguamish River should
extend up to at least RM 67 to near
confluence of Buck and Palmer Creeks
as well as farther up Canyon Creek.
Sources supporting this correction
include WDF’s stream catalog (WDF,
1975) and the June 2004 Draft
Stillaguamish Chinook Salmon
Recovery Plan (Stillaguamish
Implementation Review Committee,
2004). The resultant changes are
summarized below under “Summary of
Revisions.”

Comment 57: Several commenters
objected to our rating of North Lake
Washington as medium and the
resulting proposed exclusion due to
economic impacts. One commenter
contended that excluding North Lake
Washington tributaries could jeopardize
that population and compromise
recovery of the entire ESU. One
commenter also asked that we
reconsider the exclusion of the
Sammamish River watershed. One
commenter asked whether we had
considered data collected by the
Watershed Resource Inventory
Assessment (WRIA) 8 Technical
Committee.

Response: The CHART reviewed these
comments, as well as information
prepared by the WRIA 8 Technical
Committee (WRIA8 Steering Committee,
2002) and Washington Conservation
Commission’s Limiting Factors Report
(Kerwin, 2001), and maintained that the
Lake Sammamish, Sammamish River,
and Lake Washington watersheds were
of medium conservation value relative

to other watersheds in the range of this
ESU. The CHART also underscored that
the medium rating for the Lake
Washington watershed related to the
tributaries to the lake, but that Lake
Washington itself was of high
conservation value due to its
connectivity with the high-value Cedar
River watershed and its support of
rearing and migration habitat for fish
from all four watersheds in the
subbasin. The CHART concluded that
excluding the Lake Sammamish and
Sammamish River watersheds, and the
tributary habitats to Lake Washington,
would not significantly impede
conservation of the ESU. This finding
includes an implicit determination that
exclusion will not lead to extinction of
the species concerned.

Comment 58: One commenter
wondered whether we analyzed the
potential impacts of proposed
exclusions on the prospects for
achieving recovery of this ESU by
meeting delisting criteria and asked
what assurances we can make that the
exclusions will not preclude recovery.

Response: The CHART was
specifically tasked with reviewing the
best available scientific data for this
ESU and determining the relative
conservation value of occupied
watersheds. During our consideration of
exclusions, as required by ESA section
4(b)(2), the CHARTSs provided their best
professional judgment as to whether any
exclusions being considered due to
economic impacts would significantly
impede conservation. If so, then the area
was not recommended for exclusion.
We will revise the designation for this
ESU if ongoing recovery planning efforts
indicate that previously excluded areas
warrant designation as critical habitat.

Comment 59: One commenter
provided a minor clarification regarding
the proposed rule’s reference to the
“White Acclimation Pond,” noting that
there are actually four acclimation
ponds for White River spring Chinook
in the upper White River basin. Another
noted that our ESU description
contained a typographical error in
defining the boundaries of this ESU.

Response: We appreciate receiving the
clarifications and corrections and have
updated the CHART report for this ESU
to reflect these changes.

Comment 60: Several commenters
objected to the potential exclusion of all
nearshore zones for this ESU and noted
these areas have been identified by
Puget Sound watershed planners and
scientists as crucial for juvenile salmon.
One noted that excluding these zones
would run contrary to our 4(b)(2)
approach since all of the Puget Sound
nearshore areas were identified as high-
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conservation value areas. One
commenter requested that we extend the
designated nearshore zone westward to
include all shallow waters in the Strait
of Juan de Fuca

Response: We agree with the
commenters’ concerns and are going
forward with designating nearshore
areas as critical habitat for this ESU. The
CHART also noted that additional
nearshore areas west of the Elwha River
may be essential for the conservation of
this ESU, but based on the best
information available at this time, we
cannot conclude that the area is either
occupied and contains the PCEs, or is
unoccupied and is essential for
conservation. If we determine that these
or other nearshore areas warrant
designation or revision, we will do so
under subsequent rulemaking.

Comment 61: One commenter
objected to the exclusion of streams on
Vashon Island based on genetic
concerns or small numbers of fish. This
commenter believed that more
documentation was needed to
substantiate the assertion that these fish
are not part of the ESU.

Response: The CHART considered
these comments and determined that
the limited number of habitat areas in
the Puget Sound/East Passage watershed
remain of low conservation value to the
ESU. In addition, the CHART concluded
that exclusion of these areas would not
significantly impede the conservation of
the ESU. Given these findings and the
relatively high economic impacts
associated with these areas, we
conclude that exclusion is warranted.

Comment 62: Two commenters
requested that we expand the
designation for this ESU to include
estuarine areas located behind tide gates
in the Skagit River basin.

Response: The CHART concurred that
these and other currently unoccupied
estuarine areas were historically
occupied and may be essential to the
conservation of this ESU. However, we
presently lack the information needed to
prioritize and map the specific areas
that warrant designation as critical
habitat. We welcome such information
and will revise our designations if new
information—in particular, scientific
assessments accompanying a recovery
plan(s) involving affected landowners
and other stakeholders—supports
designating these and other unoccupied
areas.

ESU Specific Comments—Lower
Columbia River Chinook Salmon

Comment 63: In the proposed rule we
requested comments on the potential
designation of unoccupied areas
upstream of Condit, Merwin, Swift,

Yale, and Bull Run Dams. We noted that
the CHART believed that each of these
unoccupied areas may be essential to
the conservation of this ESU. Several
commenters supported the designation
of areas above Condit Dam on the Big
White Salmon River. Several
commenters also supported the
designation of areas above Merwin,
Swift, and Yale Dams in the Lewis River
Basin while one opposed it and
contended that there was no biological
basis for such designation and that even
if there were, the benefits of designation
are outweighed by the benefits of
exclusion. This commenter also cited
the USFWS’ exclusion of these areas for
bull trout and requested that we do so
as well. Another commenter believed
that critical habitat should not be
designated above Bull Run Dam, citing
recent modeling estimates indicating
that these blocked areas are not likely to
be as productive as other areas in the
Sandy River Basin and that the costs of
such designation could be substantial.
Response: The CHART maintained
that unoccupied areas above all of these
dams, except Bull Run Dam, may be
essential for the conservation of this
ESU. In the latter case the CHART
concurred with the information
provided by the commenter and
believed that these areas were not likely
to be as important to the conservation of
the ESU (especially the spring-run fish)
as unoccupied areas in the upper Lewis
River above Merwin, Swift and Yale
Dams. Moreover, the CHART noted that
the recent interim recovery plan for the
Washington portion of this ESU
supports the reintroduction of fish to
areas above the Lewis River dams
(Lower Columbia Fish Recovery Board,
2004). The CHART also agreed that the
areas above Condit Dam may be
essential to ESU conservation, given the
unique ecological setting of that
drainage and the limited number of
populations and habitat areas in the
Columbia River Gorge (Rawding, 2000;
Haring, 2003; McElhany et al., 2003).
However, as described in the general
comments above (see “Identification of
Critical Habitat Areas’ section), at the
present time we do not have
information allowing us to determine
that the specific areas within the
geographical area occupied by the
species are inadequate for conservation,
such that we can make a determination
that currently unoccupied areas above
dams are essential for conservation. We
will revise the designation if ongoing
recovery planning indicates that specific
areas above these dams warrant
designation as critical habitat.
Comment 64: Two commenters
disagreed with the exclusion of habitat

areas in the Washougal River and
Germany/Abernethy watersheds, citing
concerns for fall-run fish in these
watersheds and noting that they were
deemed important in a recent interim
recovery plan for this region of the
lower Columbia River (Lower Columbia
Fish Recovery Board, 2004).

Response: The CHART reviewed these
comments, as well as information
contained in the cited interim recovery
plan, and maintained that both
watersheds were of medium
conservation value relative to other
watersheds in the range of this ESU. All
habitat areas in both watersheds had
been proposed for exclusion due to
economic impacts, and they still exceed
these economic thresholds (NMFS,
2005c). After reviewing these and other
comments received on the proposed
rule, the CHART now concludes that
excluding habitat areas in the
Washougal River watershed would
significantly impede the conservation of
the ESU, but that excluding areas in the
Germany/Abernethy watershed would
not. The CHART noted that the interim
recovery plan (Lower Columbia Fish
Recovery Board, 2004) specifies that the
Washougal River fall-run population is
targeted to achieve a high viability level,
while the population in the Germany/
Abernethy watershed is proposed to
achieve a reduced goal of medium
viability. In addition, it believed that
other watersheds in the coastal region of
this ESU and adjacent to Germany/
Abernethy (e.g., Big Creek and
Skamokawa/Elochoman watersheds)
had a higher conservation value for the
ESU because they support fall-run
populations identified by the
Willamette/Lower Columbia TRT
(McElhany et al., 2003) as core
populations (historically abundant and
may offer the most likely path to
recovery). The resultant changes are
summarized below under “Summary of
Revisions.”

Comment 65: One commenter
disagreed with the designation of Riffe
Lake in the Cowlitz River Basin,
contending that it is unoccupied by this
ESU because fish are trapped and
hauled around the lake and it is not
essential for recovery of the ESU.

Response: The CHART disagreed that
Riffe Lake is unoccupied and noted a
recent report (Tacoma Public Utilities,
2003) noting that juvenile fish do escape
capture at the upstream dam and transit
the lake on their downstream migration.
Furthermore, the CHART underscored
that the designation of Riffe Lake
maintains the connectivity of a high
value rearing and migration corridor for
Chinook salmon spawning in five high-
value watersheds upstream.
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ESU Specific Comments—Upper
Willamette River Chinook Salmon

Comment 66: In the proposed rule we
requested comments on the potential
designation of unoccupied areas
upstream of Big Cliff and Detroit dams.
We noted that the CHART believed that
each of these unoccupied areas may be
essential to the conservation of this
ESU. No comments disputed this
conclusion and one commenter noted
that the Willamette/Lower Columbia
River TRT’s viability assessments
indicate a relatively high risk of
extinction for this ESU and thereby
support designating, and re-gaining
access to, unoccupied historical areas
upstream of these dams as well as Green
Peter Dam on the South Santiam River.

Response: The CHART maintained
that areas above the North Santiam
dams may be essential for the
conservation of this ESU and agreed that
the TRT’s viability assessment
(McElhany et al., 2003) strongly
suggests that these areas may warrant
designation. The CHART also noted that
recent reintroduction efforts underscore
the importance of these areas and, if
continued, may warrant considering
them as occupied habitat areas. The
CHART also agreed that areas upstream
of Green Peter Dam may be essential for
the conservation of this ESU, especially
given the limited number of populations
in this ESU (Myers et al., 2003) and the
likely productivity of that historical
habitat. However, as described in the
general comments above (see
“Identification of Critical Habitat Areas”
section), at the present time we do not
have information allowing us to
determine that the specific areas within
the geographical area occupied by the
species are inadequate for conservation,
such that we can make a determination
that currently unoccupied areas above
dams are essential for conservation. We
will revise the designation if ongoing
recovery planning indicates that specific
areas above these dams warrant
designation as critical habitat.

ESU Specific Comments—Upper
Columbia River Spring-Run Chinook
Salmon

Comment 67: In the proposed rule we
requested comments on the potential
designation of unoccupied areas
upstream of Enloe Dam. We noted that
the CHART believed that these
unoccupied areas may be essential for
the conservation of this ESU. One
commenter supported the designation of
critical habitat above this dam, citing
the area’s historic use and potential
recovery opportunities. Another
commenter questioned whether salmon

or steelhead ever occurred upstream of
the dam, citing in particular a report by
Chapman et al. (1995) that did not find
evidence of historic occupation.
Response: The CHART maintained
that habitat areas upstream of Enloe
Dam may be essential for the
conservation of this ESU, and noted that
while there are some uncertainties
regarding the ESU’s historical
distribution in this area, that the
extensive habitat would likely be
productive for this species. However, as
described in the general comments
above (see ‘“Identification of Critical
Habitat Areas” section), at the present
time we do not have information
allowing us to determine that the
specific areas within the geographical
area occupied by the species are
inadequate for conservation, such that
we can make a determination that
currently unoccupied areas above dams
are essential for conservation. We will
revise the designation if ongoing
recovery planning indicates that specific
areas above this dam warrant
designation as critical habitat.

ESU Specific Comments—Hood Canal
Summer-Run Chum Salmon

Comment 68: One commenter
strongly supported our designation of
several creeks and streams in Hood
Canal, but they and another commenter
disagreed with the exclusion of the
Skokomish River and noted that this
large stream likely has the highest
production potential of any Hood Canal
summer-run chum stream.

Response: The CHART reviewed these
comments and maintained that this
watershed is of medium conservation
value to this ESU relative to other
occupied watersheds. All habitat areas
in the Skokomish River watershed had
been proposed for exclusion due to
economic impacts, and they still exceed
these economic thresholds (NMFS,
2005c¢). However, after reviewing these
comments the CHART now concludes
that excluding habitat areas in this
watershed would significantly impede
the conservation of the ESU. The
CHART noted that the watershed
contains the largest intact estuary in
Hood Canal and that designation was
warranted given the limited amount of
habitat available to these fish
throughout the ESU’s range and our
earlier determination that several
unoccupied streams/reaches in other
watersheds were essential for the ESU’s
conservation. The resultant changes are
summarized below under “Summary of
Revisions.”

Comment 69: Several commenters
objected to the potential exclusion of all
nearshore zones for this ESU and noted

these areas have been identified by
Puget Sound watershed planners and
scientists as crucial for juvenile salmon.
One noted that excluding these zones
would run contrary to our 4(b)(2)
approach since all of the Puget Sound
nearshore areas were identified as high-
conservation value areas. One
commenter requested that we extend the
designated nearshore zone westward to
include all shallow waters in the Strait
of Juan de Fuca.

Response: We agree with the
commenters’ concerns and are going
forward with designating nearshore
areas as critical habitat for this ESU. The
CHART also noted that additional
nearshore areas west of the Elwha River
may be essential for the conservation of
this ESU, but based on the best
information available at this time, we
cannot conclude that the area is either
occupied and contains the PCEs, or is
unoccupied and is essential for
conservation. If we determine that these
or other nearshore areas warrant
designation or revision we will do so
under subsequent rulemaking.

Comment 70: One commenter
questioned whether areas above Elwha
Dam had been proposed for designation,
but believed that we should nonetheless
designate these unoccupied areas for
this ESU.

Response: The areas above Elwha
Dam were not proposed for designation
and the CHART did not identify these
areas as essential for the conservation of
the ESU.

Comment 71: One commenter
provided an update and edits pertaining
to three hatchery programs that have
been discontinued consistent with the
provisions of the Hood Canal Summer
Chum Restoration Initiative (WDFW and
PNPTT, 2000).

Response: We appreciate receiving the
updates and have made corrections to
the CHART report for this ESU to reflect
this information.

ESU Specific Comments—Columbia
River Chum Salmon

Comment 72: One commenter
believed that we should designate
unoccupied areas for this ESU above
Condit Dam on the Big White Salmon
River. Two commenters believed that
we should designate unoccupied areas
for this ESU on the Wind River up to
Shipherd Falls.

Response: The CHART agreed that
each of these unoccupied areas may be
essential for the conservation of this
ESU, especially given the limited
amount of habitat in the Columbia River
Gorge region for this ESU (McElhany et
al., 2003). However, as described in the
general comments above (see
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“Identification of Critical Habitat Areas”
section), we did not have information
presently available to allow us to
determine that the currently unoccupied
areas are inadequate to support
conservation, such that designation of
these unoccupied areas is essential for
conservation. We will revise the
designation for this ESU if ongoing
recovery planning efforts indicate that
specific areas above these dams warrant
designation as critical habitat.

Comment 73: Two commenters
believed that we should designate
unoccupied areas for this ESU above
Merwin Dam on the Lewis River while
one opposed it.

Response: The CHART considered
these comments but concluded that
these unoccupied areas are not essential
for conservation of this ESU. They noted
that there is a significant amount of
extant habitat accessible and occupied
by this ESU in other major tributaries to
the Lower Columbia River (e.g.,
lowermost portions of the Lewis River,
and the Cowlitz, Washougal, and Grays
Rivers) and that the historic areas above
Merwin Dam are presently, and will
likely continue to be, inundated and
unsuitable for this species.

ESU Specific Comments—Ozette Lake
Sockeye Salmon

Comment 74: One commenter agreed
with the CHART finding that the Ozette
Lake watershed was a high conservation
value, but argued that the assessment
was incomplete and inaccurate. This
commenter provided data regarding
spawning and rearing locations
throughout the watershed. They also
urged us to designate all fluvial waters
in the watershed due to their influence
on sockeye habitat downstream, and, in
particular, feeder streams adjacent to
spawning beaches in the lake, and
asserted that restricting the designations
to only occupied areas will not recover
this ESU.

Response: The CHART reviewed these
comments and has updated the
references and made corrections in its
final report (NMFS, 2005a). These
corrections include edits to the species’
life history and habitat use descriptions,
and distribution changes to incorporate
more recent spawning surveys (Makah
Tribe, 2005). The CHART appreciated
the commenter’s concern for the entire
fluvial hydrosystem in this basin
(including sediment feeder streams,
riparian zones, floodplains, and alluvial
aquifers), but concluded that most of the
areas identified therein were not
occupied at the time of listing nor were
they likely to have been occupied
historically. In addition, the CHART did
not identify areas that could be

occupied and are essential for the
conservation of this ESU. Based on this
assessment we believe that the specific
areas identified in this final designation
are those that meet the ESA’s definition
of critical habitat (see also Comment 7).

ESU Specific Comments—Upper
Columbia River Steelhead

Comment 75: In the proposed rule we
requested comments on the potential
designation of unoccupied areas
upstream of Enloe Dam. We noted that
the CHART believed that these
unoccupied areas may be essential to
the conservation of this ESU. One
commenter supported the designation of
critical habitat above this dam, citing
the area’s historic use and potential
recovery opportunities, while another
commenter cited several references that
suggest the areas above Enloe Dam were
not historically occupied by steelhead.

Response: The CHART maintained
that habitat areas upstream of Enloe
Dam may be essential for the
conservation of this ESU, and noted that
while there are some uncertainties
regarding the ESU’s historical
distribution in this area, the extensive
habitat would likely be productive for
this species. However, as described in
the general comments above (see
“Identification of Critical Habitat Areas”
section), at the present time we do not
have information allowing us to
determine that the specific areas within
the geographical area occupied by the
species are inadequate for conservation,
such that we can make a determination
that currently unoccupied areas above
dams are essential for conservation. We
will revise the designation if ongoing
recovery planning indicates that specific
areas above this dam warrant
designation as critical habitat.

Comment 76: Two commenters
questioned whether upper Salmon
Creek in the Okanogan subbasin was
occupied by steelhead, citing flow
conditions that they believed may limit
access. One of these commenters also
questioned whether upper Chumstick
Creek in the Wenatchee subbasin was
occupied by steelhead.

Response: The CHART confirmed that
both Salmon and Chumstick creeks are
occupied by steelhead based on
information from the Colville
Confederated Tribes (2003 and 2005)
and USFWS (2004). The CHART
acknowledged that flow conditions may
occasionally limit access to some habitat
areas in the lower Okanogan River but
underscored that the relatively few
remaining tributary habitats in this area
are crucial for the conservation of this
ESU. For both watersheds the CHART
considered the quality of the PCEs and

factored their condition into the overall
medium conservation value assigned to
each watershed.

As aresult of reviewing the best
available information for these and
other areas occupied by this ESU the
CHART determined that Henry Creek
was not occupied by the species and
that the Entiat River (Entiat River
watershed, proposed for designation)
contained spawning PCEs downstream
from the vicinity of Marical Canyon.
The resultant changes are summarized
below under “Summary of Revisions.”

Comment 77: Three commenters
asserted that it was inappropriate to
designate critical habitat in the Sand
Hollow wasteway (Columbia River/Sand
Hollow watershed) and in Crab Creek
(Lower Crab Creek watershed). These
commenters argued that habitat
conditions make these areas unsuitable
for salmonids.

Response: The CHART reviewed these
comments and concluded that these
areas are occupied based on area
surveys described in NMFS”’ 2000
FCRPS biological opinion (NMFS,
2000). The CHART acknowledged that
flow and temperature conditions may
occasionally limit access to some habitat
areas in these watersheds but
underscored that the relatively few
remaining tributary habitats are
important to steelhead. The CHART also
maintained that it was reasonable to
conclude that steelhead originating from
this watershed may be uniquely adapted
to the high temperatures cited by the
commenters. Also, the CHART noted
that NMFS has maintained that when
fish are found here that the BOR should
pursue an appropriate course of action
when fish are present (i.e. ensuring
flows), not necessarily just minimizing
attraction to the area (as suggested by
the commenter).

ESU Specific Comments—Snake River
Steelhead

Comment 78: In the proposed rule we
requested comments on the potential
designation of unoccupied areas
upstream of Dworshak Dam. We noted
that the CHART believed that this area
(presently unoccupied by anadromous
O. mykiss) may be essential to the
conservation of this ESU. One
commenter did not believe it was
appropriate to designate these areas to
protect resident O. mykiss.

Response: Dworshak Dam on the
North Fork Clearwater River is a barrier
to the upstream migration of steelhead.
The CHART reviewed these areas as
part of its habitat assessment for this
ESU and concluded that they may be
essential for conservation. Although
many areas are now inundated, the
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CHART concluded that most of the
blocked watersheds are still in good
condition. The CHART also noted that
the Interior Columbia Basin TRT
identified these areas as part of a
historically independent population and
underscored that the resident O. mykiss
above Dworshak Dam are genetically
unique relative to other O. mykiss in the
Clearwater River Basin. A recently
completed status review update of this
ESU (NMFS, 2003) noted that ‘“recent
genetic data suggest that native resident
O. mykiss above Dworshak Dam on the
North Fork Clearwater should be
considered part of this ESU, but
hatchery rainbow trout that have been
introduced to that and other areas
would not.” Given these considerations,
the CHART concluded that these
blocked watersheds may be essential for
ESU conservation, but it was uncertain
which specific areas within them may
warrant consideration as critical habitat.
Because the areas above the dam are
unoccupied by steelhead (but do
support resident O. mykiss which were
not part of the steelhead ESU listed in
1997), and the status of all proposed O.
mykiss ESUs is still under review (70 FR
37219, June 28, 2005), there is
considerable uncertainty regarding
whether these areas will be considered
essential for the conservation of this
ESU and we are not designating critical
habitat in these areas at this time.

In addition, the CHART further
assessed the occupied stream reaches
immediately downstream of Dworshak
Dam (Lower North Fork Clearwater) and
determined that this short
(approximately 2 miles (3.2 km))
segment does not contain PCEs for
steelhead. The CHART cited the fact
that this area is primarily a tailrace of
the dam and that juvenile steelhead
probably have little chance of survival
in this reach of the river. The resultant
changes are summarized below under
“Summary of Revisions.”

Comment 79: In the proposed rule we
requested comments on the potential
designation of unoccupied reaches of
the Pahsimeroi River subbasin,
specifically in the following watersheds:
Big Creek, Pahsimeroi River/Goldberg
Creek, and Upper Pahsimeroi River.
Similarly, we requested comments on
unoccupied reaches in the Lemhi River
subbasin in the Big Timber Creek,
Eighteen Mile Creek, Hawley Creek, and
Texas Creek watersheds. We noted that
the CHART believed that these
unoccupied areas may be essential to
the conservation of this ESU. One
commenter supported the designation of
these streams while another stated that
these areas have been disconnected
from the lower Pahsimeroi River and

mainstem Lemhi River for as long as 100
years (due to irrigation dewatering and/
or natural dewatering), were not
occupied at the time of listing, and
should not be considered essential for
the conservation of this ESU.

Response: The areas in question
consist of the upper Pahsimeroi and
Lemhi Rivers and adjacent tributaries in
the watersheds identified above. These
areas may support resident O. mykiss,
but this life form (for reasons discussed
previously in this document) was not
part of the steelhead ESU listed in 1997.
Comments received from the USFS
indicate that the upper Pahsimeroi River
naturally sinks above Furey Lane (near
river mile 24) for a distance of several
miles upstream. In most years this
creates a natural barrier to fish
migration (although upstream areas are
occasionally accessible to steelhead
during extreme flow events). The
CHART reviewed the conservation
value of unoccupied areas within the
Lemhi and Pahsimeroi River subbasins
and determined that they may be
essential for conservation but that the
sporadic access to these areas does not
support a conclusion that they are
occupied or that they are unoccupied
but essential for conservation.

In the case of the Texas Creek
watershed the CHART did review new
information from the U.S. Bureau of
Land Management (BLM, 2005)
identifying occupied habitat areas with
spawning and rearing PCEs and that
may require special management
consideration or protection (NMFS,
2005a). The CHART noted that this is
the only remaining unfragmented
headwater stream serving as a primary
tributary of origin for the upper Lemhi
River and that steelhead have been
observed returning to Purcell Springs (a
spring-fed tributary to Texas Creek)
about ten miles upstream from the
Lemhi River’s origin at Leadore. This
watershed was considered to be of high
conservation value to the ESU, and
occupied habitat areas within this
watershed are now being designated as
critical habitat. The resultant changes
are summarized below under “Summary
of Revisions.”

The CHART also noted that the
Agency Creek watershed (tributary to
the lower Lemhi River) warranted
elevation from a low to a medium
conservation value based on recent
model watershed rankings (Upper
Salmon Basin Watershed Project, 2002
and 2004) that place this as a high
priority tributary with important
juvenile rearing PCEs and thermal
refugia. This watershed was proposed
for designation and is designated in this
final rule.

Comment 80: One commenter
believed that Sweetwater and Webb
creeks (Upper Sweetwater Creek
watershed) should be excluded from
designation. They contended that the
construction and subsequent operation
of the Lewiston Orchards Project diverts
flows from most of the habitat that may
once have been potentially accessible to
steelhead in Sweetwater and Webb
creeks during the summer. The existing
diversions result in summer/fall
dewatering of these streams and thus
strongly influence the current quality
and extent of PCEs.

Response: The CHART maintained
that this watershed warrants a medium
conservation value. The CHART noted
that Sweetwater and Webb creeks flow
into Lapwai Creek (in a high
conservation value watershed) and
provide the best spawning and rearing
habitat for A-run steelhead in the
Lapwai Creek drainage. As one of the
few remaining drainages in the
Clearwater River basin that produces A-
run steelhead, the CHART concluded
that these watersheds are of high or
medium conservation value to this ESU.
Therefore, we found that the benefits of
exclusion of this area did not outweigh
the benefits of its inclusion.

Comment 81: One commenter
believed that Big Mallard Creek and
Wind River should not be excluded
from designation. This commenter also
contended that the South Fork
Clearwater River and tributaries (e.g.,
the Potlatch River) were erroneously
classified as unoccupied and excluded.
They concluded that all streams in the
Clearwater and Salmon River basins
should be designated critical habitat.

Response: These watersheds were
classified as occupied and as containing
PCEs that may require special
management considerations or
protection, but they received a low
conservation value rating because they
have very limited amounts of PCEs
(approximately 2 miles (3.2 km) total).
Accordingly they were proposed for
exclusion. We received no new
information to change the CHART’s
assessment, and the CHART maintained
that the exclusion of these watersheds
would not significantly impede
conservation of the ESU. This finding
includes an implicit determination that
exclusion will not lead to extinction of
the species concerned.

Comment 82: One commenter
believed that steelhead occupy the
mainstem of Morgan Creek (Upper
Salmon River subbasin) upstream of the
confluence with the West Fork Morgan
Creek. The commenter noted that a
biologist from the Salmon-Challis
National Forest has documented the
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presence of steelhead in the upstream
habitat areas.

Response: The CHART reviewed
documentation from the Salmon-Challis
National Forest and found additional
occupied habitat areas upstream of the
areas identified in the proposed rule for
critical habitat (Salmon Challis National
Forest, 2001-2004). The CHART
reviewed the new data and determined
that the areas are occupied and contain
rearing PCEs (and likely spawning
PCEs) which may require special
management considerations or
protection. All of the streams are either
tributary to or upstream extensions of
other occupied habitat areas. The
resultant changes are summarized below
under “Summary of Revisions.”

Comment 83: One peer reviewer
agreed with the designations identified
in the Grande Ronde and Imnaha River
basins and another identified several
locations where ODFW biologists had
recently identified additional occupied
reaches in the Grande Ronde River
subbasin.

Response: The CHART reviewed the
new data and determined that the areas
are occupied and contain rearing PCEs
(and likely spawning PCEs) which may
require special management
considerations or protection. All of the
streams are either tributary to or
upstream extensions of other occupied
habitat areas. The resultant changes are
summarized below under “Summary of
Revisions.”

Comment 84: During its final
deliberations the CHART reviewed
recent information from the BLM (BLM,
2005) that included steelhead survey
data for several watersheds in the
following subbasins: Hells Canyon,
Lower Salmon, Little Salmon River,
South Fork Clearwater, and Clearwater.
These data were not available for review
prior to issuance of our proposed rule
last year.

Response: The CHART reviewed the
new data and determined that the areas
are occupied and contain rearing PCEs
(and likely spawning PCEs) which may
require special management
considerations or protection. Most of the
streams are either tributary to or
upstream extensions of other occupied
habitat areas. In a few cases the survey
data identified occupied stream reaches
in three watersheds in the Clearwater
subbasin previously thought to be
unoccupied, specifically Upper Big Bear
Creek, Upper Lapwai Creek, and
Mission Creek. These areas are
expanded accordingly and the resultant
changes are summarized below under
“Summary of Revisions.”

ESU Specific Comments—Middle
Columbia River Steelhead

Comment 85: In the proposed rule we
requested comments on the potential
designation of unoccupied upper
reaches of Wilson and Naneum creeks
and areas upstream of Bumping, Cle
Elum, Keechelus, Kachess, and Tieton
Dams. We noted that the CHART
believed that these unoccupied areas
may be essential for the conservation of
this ESU. One commenter did not
support designating critical habitat
above these dams, citing concerns
regarding the feasibility of providing
passage and potential habitat
limitations. In contrast, another
commenter supported designations
above all of the dams except Tieton
Dam, citing the recovery potential
afforded by these habitats. Two
commenters believed that unoccupied
areas above Pelton Dam in the
Deschutes River basin should be
designated as critical habitat for this
ESU, citing agency statements regarding
FERC relicensing at this project. Several
commenters supported the designation
of areas above Condit Dam on the Big
White Salmon River (erroneously
ascribed to the Lower Columbia ESU in
our proposed rule) while one opposed
it. One commenter requested that we
designate critical habitat on the lower
White Salmon River below Condit Dam,
noting that this area provides cold-water
refuge for summer-run steelhead
migrating to areas within and upstream
of this ESU.

Response: The CHART maintained
their earlier findings that unoccupied
areas in the upper reaches of Wilson
and Naneum creeks and areas upstream
of Bumping, Cle Elum, Kacheelus,
Kachess, Tieton, and Condit Dams may
be essential to the conservation of the
ESU. The comment that did not support
this conclusion did not provide
compelling information that the
CHART’s conclusion was in error. Also,
the CHART agreed with the comments
that areas upstream of Pelton Dam may
be essential for this ESU as well, citing
recent efforts to re-establish steelhead
into historical habitat above this dam.
However, as described in the general
comments above (see ‘“Identification of
Critical Habitat Areas” section), at the
present time we do not have
information allowing us to determine
that the specific areas within the
geographical area occupied by the
species are inadequate for conservation,
such that we can make a determination
that currently unoccupied areas above
dams are essential for conservation. We
will revise the designation if ongoing
recovery planning indicates that specific

areas above these dams warrant
designation as critical habitat.

The CHART agreed with the
comments regarding the importance of
the habitat areas downstream of Condit
Dam and these occupied stream reaches
are being designated as critical habitat
for this ESU.

Comment 86: One commenter noted
an error in the base map used to depict
the location and confluence of several
streams (Caribou Creek, Park Creek, and
Cooke Creek) near their property in the
Yakima River basin.

Response: We note the error, which is
based on a separate hydrography data
set from the State of Washington. The
CHART concluded that the extent of
steelhead distribution in Cooke Creek
was accurate and noted that the
confluence error cited did not affect the
delineation of critical habitat in this
stream.

Comment 87: One commenter
questioned whether areas on the Little
Klickitat River above a waterfall at RM
6.1 warrant designation as critical
habitat, contending that PCEs are not
present in this area.

Response: The CHART reviewed these
comments, as well as its own
observations of the falls, and concluded
that it is not impassable to steelhead,
although it acknowledges that it can be
a partial barrier under certain flow
conditions (i.e., when flows are
extremely low or high). They noted that
the commenters acknowledge that
steelhead might be able to pass under
certain flow conditions and cited
evidence of recent spawning activity
above the falls to confirm the CHART’s
conclusion (NMFS, 2005a).

Comment 88: One commenter
questioned whether areas on Swale
Creek (a tributary to the Klickitat River)
warrant designation as critical habitat,
contending that PCEs are not present in
this area due to warm water conditions.

Response: The CHART reviewed the
information submitted by the
commenter and agreed that at certain
times the low flow and thermal
conditions in this creek can make the
PCEs unsuitable for steelhead. The
CHART did not believe that this was
always the case throughout the drainage
but concluded that the PCEs could be
considered nonexistent in the
uppermost reaches, in particular above
the upper end of Swale Canyon.
Therefore, we have removed
approximately 1 stream mile previously
considered for designation. The
resultant changes are summarized below
under “Summary of Revisions.”

Comment 89: One commenter
requested that we not designate critical
habitat in the Sulphur Creek, Spring
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Creek, Snipes Creek, and Corral Creek
wasteways in the Yakima River/Spring
Creek watershed, contending there is
limited fish use and that PCEs are not
suitable or present in these areas.

Response: The CHART reviewed these
comments and maintained that these
areas are occupied and contain PCEs,
noting that the occupied lowermost
portions of these tributaries provide
important year-round thermal refugia
for this ESU. However, the CHART also
noted that PCEs in two of these streams
are likely more limited than originally
proposed for the reasons cited by the
commenter, e.g., substrate
embeddedness and flow conditions.
Therefore, we have revised our maps to
reflect the lack of PCEs in Snipes and
Sulphur creeks. The resultant changes
are summarized below under “Summary
of Revisions.”

Comment 90: One commenter
questioned the designation of critical
habitat in the McKay Creek watershed
in the Umatilla River basin, contending
there is limited fish use due to lack of
fish passage and insufficient flows. This
commenter also questioned the extent
and quality of PCEs in the Stanfield
Drain (Stage Gulch watershed). The
commenter also suggested corrections to
the list of management activities
identified in the CHART report for this
and other watersheds in the range of
this ESU.

Response: The CHART reviewed and
disagreed with these comments, noting
that a weir at the river mouth is not an
effective barrier for adults (e.g., debris
jams create passage) and cited evidence
in a recent NMFS biological opinion
regarding minimum flows in Mckay
Creek (Confederated Tribes of the
Umatilla Indian Reservation, 2001). The
CHART also noted that cold water
temperatures in this creek underscore
its classification as a high conservation
value HUC5. We appreciate the
comments and corrections to the list of
management activities and have made
corresponding changes to the CHART
report (NMFS, 2005a).

Comment 91: One commenter
questioned whether Bachelor Creek, a
side channel/irrigation conveyance to
Ahtanum Creek, warranted designation
as critical habitat since it had been
screened to prevent fish access.

Response: The CHART reviewed this
comment and, based on its own field
observations of the site, agreed that this
creek is not likely to be occupied by the
ESU and that regardless, the PCEs
would not likely be suitable here for
steelhead. We have revised our maps
accordingly and the resultant changes
are summarized below under “Summary
of Revisions.”

Comment 92: One peer reviewer
agreed with the designations identified
in the John Day River basin, and another
commenter recommended designating
tributaries to the lower John Day River
and identified several locations where
ODFW biologists had recently identified
additional occupied reaches in the
Upper and North Fork John Day River
subbasins.

Response: The CHART reviewed these
data and determined that the areas are
occupied and contain spawning and
rearing PCEs which may require special
management considerations or
protection (NMFS, 2005a). All of the
streams are either tributary to or
upstream extensions of other occupied
habitat areas. The CHART also
concluded that in light of comments
from ODFW, as well as the importance
and uniqueness of low-elevation
spawning habitat in tributaries to the
lower John Day River, that two
watersheds (Lower John Day River/Ferry
Canyon and Lower John Day River/Scott
Canyon) should be elevated from low to
medium conservation value. The
resultant changes are summarized below
under “Summary of Revisions.”

ESU Specific Comments—Lower
Columbia River Steelhead

Comment 93: In the proposed rule we
requested comments on the potential
designation of unoccupied areas
upstream of Bull Run, Condit, Merwin,
Swift, and Yale Dams. We noted that the
CHART believed that each of these
unoccupied areas may be essential to
the conservation of this ESU. One
commenter opposed the designation of
areas upstream of Bull Run Dam in the
Sandy River basin. Four commenters
supported the designation of areas
above Merwin, Swift, and Yale Dams in
the Lewis River basin while one
opposed it.

Response: We note that in the
proposed rule we erred in identifying
Condit Dam as within the range of this
ESU when in fact it should have been
noted for the Middle Columbia River
steelhead ESU. The CHART maintained
that unoccupied areas above all of these
dams, except Bull Run Dam, may be
essential for the conservation of this
ESU. In the latter case the CHART
concurred with the information
provided by the commenter and
believed that these areas were not likely
to be as important to the conservation of
the ESU as unoccupied areas in the
upper Lewis River above Merwin, Swift
and Yale Dams. Moreover, the CHART
noted that a recent interim recovery
plan supports the reintroduction of fish
to areas above the Lewis River dams
(Lower Columbia Fish Recovery Board,

2004). However, as described in the
general comments above (see
“Identification of Critical Habitat Areas”
section), at the present time we do not
have information allowing us to
determine that the specific areas within
the geographical area occupied by the
species are inadequate for conservation,
such that we can make a determination
that currently unoccupied areas above
dams are essential for conservation. We
will revise the designation if ongoing
recovery planning indicates that specific
areas above these dams warrant
designation as critical habitat.

Comment 94: Two commenters
disagreed with the exclusion of the
lower Gorge tributaries noting that they
were deemed important in a recent
interim recovery plan for this region of
the lower Columbia River (Lower
Columbia Fish Recovery Board, 2004).
Another commenter identified several
locations where ODFW biologists had
recently identified additional occupied
reaches in the Columbia Gorge
tributaries.

Response: The CHART reviewed these
comments, as well as information
contained in the cited interim recovery
plan, and maintained that both
watersheds in this area (i.e., the
Columbia Gorge Tributaries and Middle
Columbia/Eagle Creek watersheds) were
of medium conservation value relative
to other watersheds in the range of this
ESU. All habitat areas in both
watersheds had been proposed for
exclusion due to economic impacts, but
only the former watershed still exceeds
these thresholds (NMFS, 2005c). After
reviewing these and other comments for
this ESU received on the proposed rule,
the CHART now concludes that
excluding habitat areas in the Columbia
Gorge Tributaries watershed would
significantly impede the conservation of
the ESU. As support for this conclusion
the CHART noted that the interim
recovery plan (Lower Columbia Fish
Recovery Board, 2004) specifies that the
lower Gorge tributaries winter-run
population is targeted to achieve a high
viability level, and there are a small
number of demographically
independent populations in this region
and each will be important for recovery
(McElhany et al., 2003).

The CHART reviewed the data from
ODFW and determined that the areas
are occupied and contain spawning and
rearing PCEs which may require special
management considerations or
protection. All of the streams are either
tributary to or upstream extensions of
other occupied habitat areas. The
resultant changes are summarized below
under “Summary of Revisions.”
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Comment 95: One commenter
disagreed with the exclusion of habitat
areas in the Salmon Creek watershed.

Response: The CHART reviewed these
comments as well as the information in
the interim recovery plan for this area
((Lower Columbia Fish Recovery Board,
2004) and maintained that this
watershed still warrants a medium
conservation value and that exclusion
would not significantly impede the
conservation of the ESU. The CHART
noted that this population is targeted for
“stabilizing,” which underscores that it
is not presently considered as high a
conservation concern as others in this
ESU. Given that finding and the
relatively high economic impacts
associated with this watershed, we
conclude that exclusion is warranted for
this watershed.

Comment 96: One commenter
identified several locations where
ODFW biologists had recently identified
additional occupied reaches in the
Lower, Upper and North Fork John Day
River subbasins.

Response: The CHART reviewed these
data and determined that the areas are
occupied and contain spawning and
rearing PCEs which may require special
management considerations or
protection (NMFS, 2005a). All of the
streams are either tributary to or
upstream extensions of other occupied
habitat areas. The resultant changes are
summarized below under “Summary of
Revisions.”

Comment 97: One commenter noted
mapping errors in Boody Creek and that
natural barriers on their property
prevent fish from occupying some areas
proposed for designation on their
property. This commenter noted that
our data conflict with maps contained
in the recent subbasin plan by the
Lower Columbia River Fish Recovery
Board (Lower Columbia Fish Recovery
Board, 2004).

Response: The CHART reviewed the
comments and maps and information in
the cited report and concluded that the
species’ distribution was in error. The
CHART noted that a gradient barrier
does exist at the site indicated by the
landowner/commenter. The resultant
changes are summarized below under
“Summary of Revisions.”

Comment 98: One commenter
disagreed with the designation of Riffe
Lake in the Cowlitz River basin,
contending that it is unoccupied by this
ESU because fish are trapped and
hauled around the lake, and the lake is
not essential for recovery of the ESU.

Response: The CHART disagreed that
Riffe Lake is unoccupied and noted a
recent report (Tacoma Public Utilities,
2003) noting that juvenile fish do escape

capture at the upstream dam and transit
the lake on their downstream migration.
Furthermore, the CHART underscored
that the designation of Riffe Lake
maintains the connectivity of a high
value rearing and migration corridor for
Chinook salmon spawning in five high-
value watersheds upstream.

ESU Specific Comments—Upper
Willamette River Steelhead

Comment 99: One commenter
believed that unoccupied areas above
Big Cliff, Detroit and Green Peter Dams
should be designated as critical habitat
for this ESU, noting that the TRT
viability assessments indicate a
relatively high risk of extinction for this
ESU and thereby support designating,
and regaining access to, unoccupied
historical areas upstream of these dams
as well as Green Peter Dam on the South
Santiam River.

Response: The CHART concurred that
areas above the North Santiam dams
may be essential for the conservation of
this ESU and agreed that the
Willamette/Lower Columbia TRT’s
viability assessment (McElhany et al.,
2003) strongly suggests that these areas
may warrant designation. The CHART
also agreed that areas upstream of Green
Peter Dam may be essential for the
conservation of this ESU, especially
given the limited number of populations
in this ESU and the likely productivity
of that historical habitat. However, as
described in the general comments
above (see ‘“Identification of Critical
Habitat Areas” section), at the present
time we do not have information
allowing us to determine that the
specific areas within the geographical
area occupied by the species are
inadequate for conservation, such that
we can make a determination that
currently unoccupied areas above dams
are essential for conservation. We will
revise the designation if ongoing
recovery planning indicates that specific
areas above these dams warrant
designation as critical habitat.

Comment 100: One peer reviewer
agreed with the designations identified
in the Willamette River basin. Another
commenter disagreed with the
designations identified in westside
tributaries of the Willamette River basin,
in particular the Luckiamute and
Yambhill Rivers, noting that the CHART
and TRT acknowledged that it was
questionable whether these streams
supported a historically independent
population of steelhead.

Response: The CHART disagreed with
these comments, noting that the
information cited in the comments does
not provide compelling evidence that
these westside tributaries are

unoccupied. The CHART acknowledged
that there is some longstanding
uncertainty regarding whether these
tributaries ever supported a
demographically independent
population (Fulton, 1970; McElhany et
al., 2003; Myers et al., 2003), and this
factored into their conclusion that most
westside watersheds were only of low
conservation value to the ESU.
However, the CHART maintained that
the areas do contain PCEs that support
steelhead (Fulton, 1970; ODFW, 1990
and 1995; and Busby et al., 1996) and
that the rearing habitat in these
tributaries is important to juvenile fish
from elsewhere in the Willamette River
Basin because of the loss of rearing areas
in the mainstem Willamette River. The
CHART also noted that westside
tributaries may be important to protect
the ESU against catastrophes (e.g.,
earthquake events, see McElhany et al.
2003) that would affect eastside
populations. Given that concern, the
CHART maintained that of the westside
tributaries, the Luckiamute River, Upper
Yambhill, and Gales Creek watersheds
were of higher (medium) conservation
value to this ESU, especially since they
had habitat that was relatively
widespread compared to other westside
tributaries (NMFS, 2005a).

Comment 101: One commenter
disagreed with the designation of the
Spring Hill Pumping Station intake
canal off of Gales Creek in the Tualatin
River subbasin. This commenter
contended that there was no biological
basis for the designation and noted the
CHART and TRT acknowledged that it
was questionable whether this area
supported a historically independent
population of steelhead (Myers et al.,
2003). The commenter also asserted that
the steelhead present are most likely
non-listed hatchery fish.

Response: The CHART disagreed and
maintained that the Gales Creek
watershed is still of medium
conservation value to this ESU and
pointed out that data submitted by the
commenter demonstrates that listed
steelhead are known to spawn and rear
in the Tualatin River drainage and to
use this canal.

Comment 102: The CHART received
and reviewed new information from the
Molalla River basin indicating that its
initial watershed ratings may need
revision.

Response: The CHART received
recent data from a watershed assessment
underway in this basin (NMFS, 2005a).
As aresult, the CHART believed that the
Abiqua Creek watershed should be
elevated from a low to a medium
conservation value, and the Butte Creek
and Rock Creek watersheds should be
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reduced from a medium to a low
conservation. The CHART believed that
these changes more accurately reflect
the best scientific data available
regarding the distribution, quality, and
utilization of PCEs by steelhead in this
subbasin.

III. Summary of Revisions

We evaluated the comments and new
information received on the proposed
rule to ensure that they represented the
best scientific data available and made
a number of general types of changes to
the critical habitat designations,
including:

(1) We revised habitat maps and
related biological assessments based on
a final CHART assessment (NMFS,
2005a) of information provided by
commenters, peer reviewers, and agency
biologists (including CHART members).
We also evaluated watersheds to
determine how well the conservation
value rating corresponded to the benefit
of designation, in particular the
likelihood of a section 7 consultation
occurring in that area and whether the
consultation would yield conservation
benefits if it was likely to occur. Where
appropriate, we adjusted our
consideration of these “low section 7
leverage watersheds” in the final 4(b)(2)
analysis (NMFS, 2005c). In addition, we
consulted with the DOD regarding the
delineation of nearshore marine areas in
Puget Sound and revised the
designations to include a narrow
nearshore zone within some Navy
security/restricted zones.

(2) We revised our economic analysis
based on information provided by
commenters and peer reviewers as well
as our own efforts as referenced in the
proposed rule and described in the final
economic analysis (NMFS, 2005d).

Major changes included assessing new
impacts associated with pesticide
consultations, revising Federal land
consultation costs to take into account
wilderness areas, and modifying the
analysis of Federal grazing land impacts
to more accurately reflect the likely
geographic extent of ESA section 7
implementation. We also documented
the economic costs of changes in flow
regimes for some hydropower projects.

(3) We conducted a new ESA section
4(b)(2) analysis based on economic
impacts to take into account the above
revisions. This resulted in the final
exclusion of many of the same
watersheds proposed for exclusion. It
also resulted in some areas originally
proposed for exclusion not being
excluded and some areas proposed for
designations now being excluded. The
analysis is described further in the
4(b)(2) report (NMFS, 2005c).

(4) We conducted a 4(b)(2) analysis of
lands covered by three approved
HCPs—WDNR, Green Diamond
Resources Company, and West Fork
Timber Company. Our analysis
concluded that the benefits of excluding
these lands outweigh the benefits of
designating them, based in part upon
evidence received during the comment
period that exclusion would strengthen
our relationship with these landowners.
Critical habitat within lands covered by
these HCPs is excluded in the final
designation. We did not receive
sufficient information to make similar
conclusions about the benefits of
exclusion for other areas, beyond those
proposed for exclusion in the proposed
rule, with the modifications noted in
number 3.

(5) In the regulations, we’ve removed
reference to “units” to avoid possible

confusion with the concept of “recovery
units” as described in the agency’s
section 7 handbook.

The following sections summarize the
ESU-specific changes to the proposed
critical habitat rule. These changes are
also reflected in final agency reports
pertaining to the biological, economic,
and policy assessments supporting these
designations (NMFS, 2005a; NMFS,
2005c; and NMFS, 2005d). We conclude
that these changes are warranted based
on new information and analyses that
constitute the best scientific data
available.

ESU Specific Changes—Puget Sound
Chinook Salmon

The CHART did not change
conservation value ratings for any
watershed or nearshore zone within the
geographical area occupied by this ESU.
However, based on public comments
and new information reviewed by the
CHART, we have identified changes to
the delineation of occupied habitat areas
in several watersheds. Also, after
consulting with the DOD, we are now
designating a narrow nearshore zone in
some marine areas within Navy
security/restricted zones (see
“Exclusions Based on National Security
Impacts” section). Additionally, as a
result of revised economic data for this
ESU and our final 4(b)(2) assessment,
we are excluding tributaries in one
watershed that were previously
proposed for designation and excluding
habitat areas overlapping with the
WDNR and Green Diamond Company
HCP lands. Table 1 summarizes the
specific changes made for this ESU (not
including the HCP-related exclusions
which are identified along with all other
types of exclusions in Table 13).

TABLE 1.—ESU SPECIFIC CHANGES—PUGET SOUND CHINOOK SALMON

Subbasin Waégrds:ed Watershed/Area name Changes from Proposed Rule
Nooksack ......... 1711000402 | Middle Fork Nooksack ............ Added 12 miles (19.2 km) of occupied habitat areas.
Stillaguamish ... 1711000802 | South Fork Stillaguamish ........ Added 47 miles (75.6 km) of occupied habitat areas.
Snoqualmie ............. 1711001004 | Lower Snoqualmie River ........ Removed 6 miles (9.6 km) of unoccupied stream reaches.
Lake Washington .... 1711001201 | Cedar River .......cccccccveevceveennnes Added 12 miles (19.2 km) of occupied habitat areas.
Lake Washington ..................... 1711001203 | Lake Washington .................... Excluded tributaries from final designation.
Marine Nearshore Zones ........ Included the narrow nearshore zone from extreme high tide
to mean lower low tide within several Navy security/re-
stricted zones.

ESU Specific Changes—Lower

Columbia River Chinook Salmon

The CHART did not change

conservation value ratings for any
watershed within the geographical area
occupied by this ESU, and there were
no changes to the delineation of

occupied habitat areas. However, as a
result of revised economic data for this
ESU and our final 4(b)(2) assessment,
we are excluding tributary habitat areas
in one watershed and all habitat areas
in two watersheds that were previously
proposed for designation. Also, we are
designating occupied habitat areas in

one watershed that were previously
proposed for exclusion, designating the
connectivity corridor in another (North
Fork Toutle River—erroneously
excluded in the proposed rule) and
excluding habitat areas overlapping
with the WDNR and West Fork Timber
Company HCP lands. Table 2
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summarizes the specific changes made
for this ESU (not including the HCP-
related exclusions which are identified

along with all other types of exclusions

in Table 14).

TABLE 2.—ESU SPECIFIC CHANGES—LOWER COLUMBIA CHINOOK SALMON

Subbasin Waé‘;?ged Watershed name Changes from Proposed Rule
Middle Columbia/Hood ............ 1707010512 | Middle Columbia/Grays Creek | Excluded tributaries from final designation.
Lower Columbia/Sandy .... 1708000106 | Washougal River Included all occupied habitat areas in final designation.
CoWlItZ .o 1708000501 | Tilton River .........cccceeueee. Excluded all habitat areas from final designation.
COWIItZ v 1708000504 | North Fork Toutle River .......... Excluded tributaries only from the final designation.

ESU Specific Changes—Upper
Willamette River Chinook Salmon

The CHART changed the conservation
value rating for one watershed within
the geographical area occupied by this

ESU, but there were no changes to the
delineation of occupied habitat areas.
Also, as a result of revised economic
data for this ESU and our final 4(b)(2)
assessment, we are excluding tributary

habitat areas in four watersheds and all
habitat areas in two watersheds that
were previously proposed for
designation. Table 3 summarizes the
specific changes made for this ESU.

TABLE 3.—ESU SPECIFIC CHANGES—UPPER WILLAMETTE CHINOOK SALMON

Subbasin Waéggsged Watershed name Changes from Proposed Rule

Upper Willamette 1709000304 | Oak Creek ......ccoceevieeriieeniennnee Excluded tributaries from final designation.

Mckenzie ................ 1709000406 | Mohawk River ..........ccccceveeenee. Excluded all habitat areas from final designation.

Middle Willamette ... 1709000701 | Mill Creek/Willamette River .... | Excluded tributaries from final designation.
Molalla/Pudding ...... 1709000901 | Abiqua Creek/Pudding River .. | Changed conservation rating value from Low to Medium.
Molalla/Pudding ...... 1709000902 | Butte Creek/Pudding River ..... Excluded tributaries from final designation.
Molalla/Pudding ...... 1709000903 | Rock Creek/Pudding River ..... Excluded all habitat areas from final designation.
Molalla/Pudding ........ccccceveeenee. 1709000904 | Senecal Creek/Mill Creek ....... Excluded tributaries from final designation.

ESU Specific Changes—Upper

Columbia River Spring-Run Chinook

Salmon

The CHART changed the conservation
value rating for one watershed within

the geographical area occupied by this
ESU, but there were no changes to the
delineation of occupied habitat areas.
Also, as a result of revised economic
data for this ESU and our final 4(b)(2)

assessment, we did not make any
changes to the areas that were
previously proposed for designation.
Table 4 summarizes the specific changes
made for this ESU.

TABLE 4.—ESU SPECIFIC CHANGES—UPPER COLUMBIA RIVER SPRING-RUN CHINOOK SALMON

Subbasin Waéggsged Watershed name Changes from Proposed Rule
Chief Joseph ......cccooviiniiiieens 1702000505 | Upper Columbia/Swamp Changed conservation rating from Medium to High.
Creek.

ESU Specific Changes—Hood Canal

Summer-Run Chum Salmon

The CHART did not change

conservation value ratings for any
watershed or nearshore zone within the
geographical area occupied by this ESU,
and there were no changes to the
delineation of occupied habitat areas.

However, after consulting with the
DOD, we are now designating a narrow
nearshore zone in some marine areas
within Navy security/restricted zones
(see “Exclusions Based on National
Security Impacts” section). Also, as a
result of revised economic data for this
ESU and our final 4(b)(2) assessment,
we are designating all occupied habitat

areas in one watershed that were
previously proposed for exclusion and
excluding habitat areas overlapping
with the WDNR HCP lands. Table 5
summarizes the specific changes made
for this ESU (not including the HCP-
related exclusions which are identified
along with all other types of exclusions
in Table 17).

TABLE 5.—ESU SPECIFIC CHANGES—HOOD CANAL SUMMER-RUN CHUM SALMON

Subbasin Waéngged Watershed/Area name Changes from Proposed Rule
Skokomish .......ccccoervveriniiinnenne 1711001701 | Skokomish River ...........c......... Included all occupied habitat areas.

Marine Nearshore Zones ........

Included the narrow nearshore zone from extreme high tide
to mean lower low tide within several Navy security/re-
stricted zones.
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ESU Specific Changes—Columbia River

Chum Salmon

The CHART did not change

conservation value ratings for any
watershed within the geographical area
occupied by this ESU, and there were

no changes to the delineation of
occupied habitat areas. However, as a
result of revised economic data for this
ESU and our final 4(b)(2) assessment,
we are excluding all habitat areas in one
watershed that were previously
proposed for designation and excluding

habitat areas overlapping with the
WDNR HCP lands. Table 6 summarizes
the specific changes made for this ESU
(not including the HCP-related
exclusions which are identified along
with all other types of exclusions in
Table 18).

TABLE 6.—ESU SPECIFIC CHANGES—COLUMBIA RIVER CHUM SALMON

Subbasin Wa(txe;rds:ed Watershed name Changes from Proposed Rule
COWlItZ e 1708000505 | Green River .........ccccocceeveeennee. Excluded all habitat areas from final designation.

ESU Specific Changes—Ozette Lake

Sockeye Salmon

The CHART did not change the
conservation value rating for the lone
watershed within the geographical area
occupied by this ESU, and there were
only minor changes (approximately 4
miles (6.6 km)) to the delineation of
occupied habitat areas based on new
information submitted by the Makah
Tribe. Also, as a result of revised
economic data for this ESU and our

final 4(b)(2) assessment, we are now
excluding habitat areas overlapping
with the WDNR HCP lands (which are
identified along with all other types of
exclusions in Table 19).

ESU Specific Changes—Upper
Columbia River Steelhead

The CHART changed the conservation

value rating for one watershed within
the geographical area occupied by this
ESU. Additionally, based on public

comments and new information
reviewed by the CHART, we have
identified changes to the delineation of
occupied habitat areas in one
watershed. Also, as a result of revised
economic data for this ESU and our
final 4(b)(2) assessment, we are
designating all habitat areas in one
watershed that were previously
proposed for exclusion. Table 7
summarizes the specific changes made
for this ESU.

TABLE 7.—ESU SPECIFIC CHANGES—UPPER COLUMBIA RIVER STEELHEAD

Subbasin Watcecl)'ghed Watershed name Changes from Proposed Rule
Chief Joseph .......cccccevvrcvinnenne. 1702000504 | Jordan/Tumwater ................... Included all habitat areas in final designation.
Chief Joseph .......cccccevviiinnnnne. 1702000505 | Upper Columbia/Swamp Changed conservation rating from Medium to High.
Creek.
Wenatchee .......cccocccveevceeeennen. 1702001103 | Nason/Tumwater ...........cccce...e. Removed 1 mile (1.6 km) of unoccupied stream reach.

ESU Specific Changes—Snake River

Steelhead

identified changes to the delineation of
occupied habitat areas (including
reductions associated with areas lacking

designating habitat areas in two
watersheds that were previously
proposed for exclusion. Also, we are

The CHART changed the conservation
value rating for one watershed within
the geographical area occupied by this

ESU. Additionally, based on public
comments and new information
reviewed by the CHART, we have

PCEs) in numerous watersheds and
identified four watersheds that were

previously considered to be

unoccupied. As a result of revised
economic data for this ESU and our

excluding habitat areas in four
watersheds that were previously
proposed for designation. Table 8
summarizes the specific changes made
for this ESU.

final 4(b)(2) assessment, we are

TABLE 8.—ESU SPECIFIC CHANGES—SNAKE RIVER STEELHEAD

Subbasin Wa(txe;:jsehed Watershed name Changes from Proposed Rule
Hells Canyon ........cccocceevennenen. 1706010101 | Snake River/Granite Creek ..... Added 1 mile (1.6 km) of occupied habitat areas.
Hells Canyon ..........ccccccevennnee. 1706010102 | Snake River/Getta Creek ........ Added 1 mile (1.6 km) of occupied habitat areas.
Hells Canyon ........cccccoeevieenn. 1706010104 | Snake River/Divide Creek ...... Added 1 mile (1.6 km) of occupied habitat areas.
Upper Grande Ronde River ... 1706010408 | Phillips Creek/Willow Creek .... | Added 10 miles (16.1 km) of occupied habitat areas.
Lower Snake/Tucannon .......... 1706010704 | Flat Creek ......ccocovevveriieenueennne. Excluded all habitat areas from final designation.
Palouse River 1706010808 | Lower Palouse River Excluded all habitat areas from final designation.
Upper Salmon 1706020118 | Salmon River/Fourth of July Added 4 miles (6.4 km) of occupied habitat areas.
Creek.
Upper Salmon .......ccccccveeeneennn. 1706020132 | Morgan Creek Added 15 miles (24.1 km) of occupied habitat areas.
Middle Salmon-Panther .... 1706020321 | Big Deer Creek Included all habitat areas in final designation.
Lemhi ..o 1706020404 | Agency Creek Excluded all habitat areas from final designation. Changed
conservation rating from Low to Medium.
1706020408 | Big Eight Mile Creek Added 6 miles (9.6 km) of occupied habitat areas.
1706020412 | Texas Creek ................ Added 14 miles (22.5 km) of occupied habitat areas. This
watershed was considered to be unoccupied in the pro-
posed designation.
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TABLE 8.—ESU SPECIFIC CHANGES—SNAKE RIVER STEELHEAD—Continued
Subbasin Wa(t:gasged Watershed name Changes from Proposed Rule

Middle Salmon-Chamberlain ... 1706020702 | Wind River .........ccccceeveeneeenne. Included all habitat areas in final designation.

Lower Salmon 1706020911 | Slate Creek .......ccceveerieenuennne. Added 1 mile (1.6 km) of occupied habitat areas.

Little Salmon ................... 1706021001 | Lower Little Salmon River ...... Added 3 miles (4.8 km) of occupied habitat areas.

South Fork Clearwater ............ 1706030503 | South Fork Clearwater River/ | Added 1 mile (1.6 km) of occupied habitat areas.

Peasley Creek.

South Fork Clearwater ............ 1706030507 | Red RiVer ......ccoceevieiieeeenne Added 3 miles (4.8 km) of occupied habitat areas.

South Fork Clearwater ............ 1706030508 | Crooked River .. Added 4 miles (6.4 km) of occupied habitat areas.

South Fork Clearwater ............ 1706030510 | John’s Creek .......ccceevueenuennnne. Added 10 miles (16.1 km) of occupied habitat areas.

South Fork Clearwater ............ 1706030511 | Mill Creek ......cceocvveviveriieenienne. Added 8 miles (12.9 km) of occupied habitat areas.

South Fork Clearwater ............ 1706030513 | Cottonwood Creek .................. Added 11 miles (17.7 km) of occupied habitat areas.

Clearwater ........cccccoeveevieeeennen. 1706030602 | Clearwater River/Lower Pot- Added 11 miles (17.7 km) of occupied habitat areas.

latch River.

Clearwater ........cccccoeveevieeeennen. 1706030604 | Lower Big Bear Creek ............ Added 22 miles (35.4 km) of occupied habitat areas.

Clearwater ........ccccceveeniieieens 1706030605 | Upper Big Bear Creek ............ Added 12 miles (19.3 km) of occupied habitat areas. This
watershed was considered to be unoccupied in the pro-
posed designation.

Clearwater 1706030606 | Potlatch River/Pine Creek ...... Added 5 miles (8.0 km) of occupied habitat areas.

Clearwater .. 1706030607 | Upper Potlatch River .............. Added 7 miles (11.3 km) of occupied habitat areas.

Clearwater 1706030608 | Clearwater River/Bedrock Added 8 miles (12.9 km) of occupied habitat areas.

Creek.

Clearwater ........cccccoeveevieeeennen. 1706030610 | Big Canyon Creek .................. Added 9 miles (14.5 km) of occupied habitat areas.

Clearwater ........ccccceveeniieieens 1706030613 | Upper Orofino Creek .............. Excluded all habitat areas from final designation. Added 1
mile (1.6 km) of occupied habitat areas.

Clearwater ........ccccceveeniieieens 1706030614 | Jim Ford Creek ........cccccevueenee. Added 6 miles (9.6 km) of occupied habitat areas.

Clearwater ........cccccoeveevieeeennen. 1706030615 | Lower Lolo Creek ............c...... Added 1 mile (1.6 km) of occupied habitat areas.

Clearwater ........ccccceveeniieieens 1706030620 | Clearwater River/Fivemile Added 2 miles (3.2 km) of occupied habitat areas.

Creek.

Clearwater ........ccccceveeniieieens 1706030623 | Lower Lawyer Creek ............... Added 4 miles (6.4 km) of occupied habitat areas.

Clearwater ........cccccoceeevieeeennen. 1706030627 | Cottonwood Creek .................. Added 2 miles (3.2 km) of occupied habitat areas.

Clearwater ........ccccceveeniieieens 1706030628 | Upper Lapwai Creek ............... Added 12 miles (19.3 km) of occupied habitat areas. This
watershed was considered to be unoccupied in the pro-
posed designation.

Clearwater ........cccccoceeevieeeennen. 1706030629 | Mission Creek ........cccceevieeeeennee Added 14 miles (22.5 km) of occupied habitat areas. This
watershed was considered to be unoccupied in the pro-
posed designation.

Clearwater ........ccccceveeniieieens 1706030630 | Upper Sweetwater Creek ....... Added 1 mile (1.6 km) of occupied habitat areas.

Clearwater ........cccccoceeevieeeennen. 1706030801 | Lower North Fork Clearwater Removed 2 miles (3.2 km) of occupied stream reaches lack-

River. ing PCEs.
Clearwater ........cccccoceeevieeeennen. 1706030631 | Lower Sweetwater .................. Added 2 miles (3.2 km) of occupied habitat areas.

ESU Specific Changes—Middle

Columbia River Steelhead

The CHART changed the conservation
value rating for two watersheds within
the geographical area occupied by this
ESU. Based on public comments and
new information reviewed by the

CHART, we have identified changes to
the delineation of occupied habitat areas
in several watersheds (including
reductions associated with areas lacking
PCEs). Also, as a result of revised
economic data for this ESU and our
final 4(b)(2) assessment, we are

including habitat areas in two

watersheds that were previously
proposed for exclusion. Additionally,
we are excluding habitat areas in six
watersheds that were previously
proposed for designation. Table 9
summarizes the specific changes made
for this ESU.

TABLE 9.—ESU SPECIFIC CHANGES—MIDDLE COLUMBIA RIVER STEELHEAD

Subbasin Waégrdsged Watershed name Changes from Proposed Rule

Upper Yakima ......cccccoeeveeiueenne. 1703000102 | Teanaway River ..........cccocec.... Added 6 miles (9.6 km) of occupied habitat areas.

Upper Yakima ......cccccoeeveeiueennn. 1703000103 | Middle Upper Yakima River .... | Added 1 mile (1.6 km) of occupied habitat areas.

Naches 1703000201 | Little Naches ..........cccccoeuenee. Added less than 1 mile (1.6 km) of occupied habitat areas.

Lower Yakima .........cccocoeevueenen. 1703000301 | Ahtanum Creek ........cccevvreene. Removed 17 miles (27.4 km) of occupied stream reaches
lacking PCEs.

Lower Yakima .......cccocceeenueennne 1703000306 | Yakima River/Spring Creek .... | Removed 23 miles (37.0 km) of occupied stream reaches
lacking PCEs.

Walla Walla 1707010211 | Lower Walla Walla River .. Excluded tributaries from final designation.

Umatilla ....... 1707010308 | Stage Guich .................. Exclude all habitat areas from final designation.

Umatilla .......coooevviiiniiiiceeee, 1707010310 | Lower Butter Creek ................. Excluded all habitat areas from final designation.

Middle Columbia/Hood ............ 1707010512 | Middle Columbia/Grays Creek | Excluded tributaries from final designation.

Klickitat ........cocovviiiiiiiiien 1707010604 | Little Klickitat River ................. Removed 1 mile (1.6 km) of occupied stream reaches lack-

ing PCEs.



Federal Register/Vol. 70, No. 170/Friday, September 2, 2005/Rules and Regulations

52661

TABLE 9.—ESU SPECIFIC CHANGES—MIDDLE COLUMBIA RIVER STEELHEAD—Continued

Subbasin Wa(t:gasged Watershed name Changes from Proposed Rule

Upper John Day .......ccccceeueeeee. 1707020103 | Middle South Fork John Day Added 4 miles (6.4 km) of occupied habitat areas.
River.

North Fork John Day ............... 1707020201 | Upper North Fork John Day Added 2 miles (3.2 km) of occupied habitat areas.
River.

North Fork John Day ............... 1707020203 | North Fork John Day River/Big | Added 2 miles (3.2 km) of occupied habitat areas.
Creek.

North Fork John Day ............... 1707020206 | Lower Camas Creek ............... Added 15 miles (24.1 km) of occupied habitat areas.

North Fork John Day ............... 1707020207 | North Fork John Day River/ Added 3 miles (4.8 km) of occupied habitat areas.
Potamus Creek.

Middle Fork John Day ............. 1707020305 | Lower Middle Fork John Day Excluded tributaries from final designation.
River.

Lower John Day ........cccceeeueeene 1707020409 | Lower John Day River/Ferry Included all habitat areas in final designation. Changed con-
Canyon. servation rating from Low to Medium.

Lower John Day ........ccccceeeeeee. 1707020410 | Lower John Day River/Scott Included all habitat areas in final designation. Changed con-
Canyon. servation rating from Low to Medium.

TrOUt oeeeeie e 1707030704 | Mud Springs Creek ................. Excluded all habitat areas from final designation.

ESU Specific Changes—Lower

Columbia River Steelhead
The CHART did not change

conservation value ratings for any
watershed within the geographical area
occupied by this ESU. However, based

on public comments and new

information reviewed by the CHART,

we have identified changes to the
delineation of occupied habitat areas in
two watersheds. As a result of revised
economic data for this ESU and our
final 4(b)(2) assessment, we are
designating habitat areas in two
watersheds that were previously
proposed for exclusion. Additionally,
we are excluding all habitat areas in one

watershed that were previously
proposed for designation and excluding
habitat areas overlapping with the
WDNR and West Fork Timber Company
HCP lands. Table 10 summarizes the
specific changes made for this ESU (not
including the HCP-related exclusions
which are identified along with all other
types of exclusions in Table 23).

TABLE 10.—ESU SPECIFIC CHANGES—LOWER COLUMBIA RIVER STEELHEAD

Subbasin Waéggsged Watershed name Changes from Proposed Rule
Middle Columbia/Hood ............ 1707010512 | Middle Columbia/Grays Creek | Added 4 miles (6.4 km) of occupied habitat areas.
Middle Columbia/Hood ............ 1707010513 | Middle Columbia/Eagle Creek | Included all habitat areas in final designation.
Lower Columbia/Sandy .... 170