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DEPARTMENT OF THE TREASURY
I nternal Revenue Service
26 CFR Parts 1 and 602

[ TD 8905]

RIN 1545- AW 4

Preparer Due Diligence Requirenents for Determ ning Earned | ncone
Credit Eligibility

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION:  Final regulations and renoval of tenporary regul ations.
SUMVARY: This docunent contains final regulations relating to
the due diligence requirenents under section 6695(g) of the

I nternal Revenue Code for paid preparers of Federal incone tax
returns or clains for refund involving the earned i nconme credit
(EIC). These regulations reflect changes to the | aw nade by the
Taxpayer Relief Act of 1997. The regul ations provi de gui dance to
pai d preparers who prepare Federal income tax returns or clains
for refund claimng the earned incone credit.

DATES: Effective Date. These regulations are effective Cctober

17, 2000.

Applicability Date. For dates of applicability, see

81.6695-2(d) of these regul ations.
FOR FURTHER | NFORMATI ON CONTACT: Andrea Tucker, (202) 622-4940
(not a toll-free nunber).
SUPPLEMENTARY | NFORVATI ON:
Paper wor k Reducti on Act
The collection of information in these final regulations has

been revi ewed and approved by the O fice of Managenent and Budget
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I n accordance with the Paperwork Reduction Act of 1995 (44 U.S.C.
3507) under control nunber 1545-1570. This information is
required by the RS to determ ne preparer due diligence
conpliance for purposes of the penalty inposed under section
6695(g). Responses to this collection of information are
mandat ory.

An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless the
coll ection of information displays a valid control nunber
assigned by the Ofice of Managenent and Budget.

The estimated annual burden per recordkeeper varies
dependi ng on individual circunstances. The estimted total
annual recordkeepi ng burden: 507,136 hours with the estimated
average annual burden hours per recordkeeper: 5 hours 4 mnutes
(40 m nutes per return or claimfor refund, 7.6 returns per
preparer). The estimated nunber of recordkeepers: 100, 000.

Comments concerning the accuracy of this burden estimte and
suggestions for reducing this burden should be sent to the
I nternal Revenue Service, Attn: IRS Reports C earance Oficer
OP: FS: FP, Washi ngton, DC 20224, and to the O fice of Managenent
and Budget, Attn: Desk Oficer for the Departnment of the
Treasury, O fice of Information and Regul atory Affairs,

Washi ngt on, DC 20503.

Books or records relating to this collection of information

must be retained as long as their contents nmay becone material in

the adm nistration of any internal revenue law. Cenerally, tax
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returns and tax return information are confidential, as required
by 26 U.S.C. 6103.
Backgr ound

Section 6695(g) was added by section 1085(a)(2) of the
Taxpayer Relief Act of 1997, Public Law 105-34 (11 Stat. 788, 955
(1997)) (the Act), effective for taxable years beginning after
Decenber 31, 1996. Section 6695(g) inposes a $100 penalty for
each failure by an incone tax return preparer to neet the due
diligence requirenents set forth in regulations prescribed by the
Secretary.

On Decenber 22, 1997, the IRS published Notice 97-65 (1997-2
C.B. 326), in which the IRS set forth the preparer due diligence
requi rements for 1997 returns and clainms for refund involving the
EIC. To avoid the inposition of the penalty under section
6695(g) for 1997 returns and clains for refund, Notice 97-65
required preparers to neet four requirenments: (1) conplete the
Earned Incone Credit Eligibility Checklist attached to Notice 97-
65 (Eligibility Checklist), or otherwi se record the information
necessary to conplete the Eligibility Checklist; (2) conplete the
Earned Incone Credit Wrksheet (Conputation Wrksheet), as
contained in the 1997 Form 1040 instructions, or otherw se record
the conputation and informati on necessary to conplete the
Comput ati on Worksheet; (3) not know or have reason to know t hat
any information used by the preparer in determning eligibility
for, and the anmount of, the EICis incorrect; and (4) retain for

three years the Eligibility Checklist and Conputati on Wrksheet
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(or alternative records), and a record of how and when the
i nformation used to determine eligibility for, and the anount of,
the EIC was obtained by the preparer. This information nmay be
retained as a paper record, in nmagnetic nedia format, or in an
el ectronic storage nedia system consistent with applicable IRS
revenue procedures.

On Decenber 21, 1998, tenporary regulations (TD 8798, 1999-1
C.B. 804) under section 6695(g) were published in the Federal
Regi ster (63 FR 70339). A notice of proposed rul emaki ng (REG
120168-97, 1999-1 C.B. 809) cross-referencing the tenporary
regul ati ons was published in the Federal Register (63 FR 70357)
on that sane date. The text of the tenporary regul ati ons served
as the text of the proposed regulations. The requirenents set
forth in the tenporary regulations were substantially simlar to
those in Notice 97-65.

The notice of proposed rul emaking solicited coments from
the public. One conmment was received, but no public hearing was
requested or held. After consideration of the conment received,
t he proposed regul ati ons under section 6695(g) are adopted by
this Treasury decision, and the correspondi ng tenporary
regul ati ons are renoved.

Summary of Comments

The conment at or expressed concern that requiring the
conpletion of an eligibility checklist and a conputation
wor ksheet i npose additional recordkeeping burdens on tax return

preparers. The comentator did not suggest alternative due



di i gence requirenents.

The additional recordkeeping required by the regulations is
necessary to inplenent congressional intent with respect to
section 6695(g). The legislative history acconpanyi ng the Act
expl ains that Congress “believes that nore thorough efforts by
return preparers are inportant to inproving El C conpliance.”

H R Rep. No. 148, 105'" Cong., 1° Sess. 512 (1997) and S. Rep.
No. 29, 105'" Cong., 1% Sess. 125 (1997). The additi onal

I nformati on gathering and recordkeeping required by these

regul ations are intended to ensure that preparers are thorough
when determ ni ng whether a taxpayer qualifies to claimthe EIC
credit. Further, the regulations allow preparers the flexibility
to use either the prescribed forns or alternative records
containing the sane information as the prescribed fornms to neet
the due diligence requirenents.

Speci al Anal yses

It has been determined that this Treasury decision is not a
significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessnent is not required. It
al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U . S.C chapter 5) does not apply
to these regulations. Further, it is hereby certified, pursuant
to sections 603(a) and 605(b) of the Regulatory Flexibility Act,
that the collection of information in these regulations will not
have a significant econom c inpact on a substantial nunber of

small entities. This certification is based upon the fact that
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t he ambunt of tinme necessary to record and retain the required
information will be nomnal for those incone tax return preparers
that choose to use the Alternative Eligibility Record and
Al'ternative Conputation Record. Therefore, a Regul atory
Flexibility Analysis under the Regulatory Flexibility Act (5
U S. C chapter 6) is not required. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice of proposed rul emaking
that preceded these regul ations was submtted to the Chief
Counsel for Advocacy of the Small Business Adm nistration for
comment on its inpact on small business.
Drafting Information

The principal author of these regulations is Andrea Tucker,
Ofice of Associate Chief Counsel, Procedure and Adm nistration
(Adm ni strative Provisions and Judicial Practice D vision).
However, other personnel fromthe IRS and Treasury Depart nment
participated in their devel opnent.
Li st of Subjects
26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.

26 CFR Part 602

Reporting and recordkeepi ng requirenents.
Amendnents to the Regul ati ons

Accordingly, 26 CFR parts 1 and 602 are anended as foll ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended

by renoving the entry for “Section 1.6695-2T” and adding an entry
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in nunerical order to read in part as follows:
Authority: 26 U.S.C. 7805 * * *
Section 1.6695-2 al so issued under 26 U.S.C. 6695(g). * * *
Par. 2. Section 1.6695-2 is added to read as foll ows:

81.6695-2 Preparer due diligence requirenents for determning

earned incone credit eligibility.

(a) Penalty for failure to neet due diligence requirenents.

A person who is an inconme tax return preparer (preparer) of an
Income tax return or claimfor refund under subtitle A of the
I nternal Revenue Code with respect to determning the eligibility
for, or the anmpbunt of, the earned inconme credit (EIC) under
section 32 and who fails to satisfy the due diligence
requi rements of paragraph (b) of this section wll be subject to
a penalty of $100 for each such failure. However, no penalty
wi || be inposed under section 6695(g) on a person who is an
I ncome tax return preparer solely by reason of--

(1) Section 301.7701-15(a)(2) and (b) of this chapter, on
account of having given advice on specific issues of |law, or

(2) Section 301.7701-15(b)(3) of this chapter, on account of
havi ng prepared the return solely because of having prepared

another return that affects anmobunts reported on the return.

(b) Due diligence requirenents. A preparer nust satisfy the
foll ow ng due diligence requirenents:

(1) Conpletion of eligibility checklist. (i) The preparer

nust either--

(A) Conplete Form 8867, “Paid Preparer’s Earned |ncone



- 8-
Credit Checklist,” or such other form and such other information
as may be prescribed by the Internal Revenue Service
(IRS)(Eligibility Checklist); or

(B) O herwise record in the preparer’s paper or electronic
files the informati on necessary to conplete the Eligibility
Checklist (Alternative Eligibility Record). The Alternative
Eligibility Record may consi st of one or nore docunents
containing the required information.

(i1) The preparer’s conpletion of the Eligibility Checkli st
or Alternative Eligibility Record nust be based on information
provi ded by the taxpayer to the preparer or otherw se reasonably
obt ai ned by the preparer.

(2) Conputation of credit. (i) The preparer nust either--

(A) Conplete the Earned Inconme Credit Wrksheet in the Form
1040 instructions or such other formand such other information
as may be prescribed by the I RS (Conputation Wrksheet); or

(B) O herwise record in the preparer’s paper or electronic
files the preparer’s EIC conputation, including the nethod and
I nformati on used to nake the conputation (Alternative Conputation
Record). The Alternative Conputation Record may consi st of one
or nore docunents containing the required information.

(i1) The preparer’s conpletion of the Conputation Wrksheet
or Alternative Conputation Record nust be based on information
provi ded by the taxpayer to the preparer or otherw se reasonably
obt ai ned by the preparer.

(3) Knowl edge. The preparer nust not know, or have reason
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to know, that any information used by the preparer in determ ning
the taxpayer’s eligibility for, or the anmount of, the EICis
i ncorrect. The preparer may not ignore the inplications of
I nformati on furnished to, or known by, the preparer, and nust
make reasonable inquiries if the information furnished to, or
known by, the preparer appears to be incorrect, inconsistent, or
I nconpl et e.

(4) Retention of records. (i) The preparer nust retain--

(A) A copy of the conpleted Eligibility Checklist or
Alternative Eligibility Record;

(B) A copy of the Conputation Wrksheet or Alternative
Comput ati on Record; and

(© A record of how and when the information used to
conplete the Eligibility Checklist or Alternative Eligibility
Record and the Conputation Wrksheet or Alternative Conputation
Record was obtai ned by the preparer, including the identity of
any person furnishing the information.

(i1) The items in paragraph (b)(4) of this section nust be
retained for three years after the June 30th follow ng the date
the return or claimfor refund was presented to the taxpayer for
signature, and may be retained on paper or electronically in the
manner prescribed in applicable regulations, revenue rulings,
revenue procedures, or other appropriate guidance (see

8601. 601(d)(2) of this chapter).

(c) Exception to penalty. The section 6695(g) penalty wll

not be applied with respect to a particular incone tax return or
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claimfor refund if the preparer can denonstrate to the
satisfaction of the IRS that, considering all the facts and
ci rcunst ances, the preparer’s normal office procedures are
reasonably designed and routinely followed to ensure conpliance
with the due diligence requirenments of paragraph (b) of this
section, and the failure to neet the due diligence requirenents
of paragraph (b) of this section wth respect to the particul ar
return or claimfor refund was isolated and inadvertent.

(d) Effective date. This section applies to incone tax

returns and clains for refund due on or after Cctober 17, 2000.
81. 6695- 2T [ Renpved]
Par. 3. Section 1.6695-2T is renoved.
PART 602--OVvB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTI ON ACT
Par. 4. The authority citation for part 602 continues to
read as follows:
Authority: 26 U S.C. 7805.
Par. 5. In 8602.101, paragraph (b) is anended by renoving
the entry for “1.6695-2T” and adding the follow ng entry
In nunerical order to the table to read as foll ows:

8602. 101 OMB Control nunbers.

* * % * *

(b) * * %



CFR part or section where Current OVB

identified and descri bed control No.
1.6695-2 . . . . . . . . . . . . . . . . . . . . . . . 1545-1570

* * % * *

Deputy Conm ssioner of Internal Revenue

Appr oved:

Acting Assistant Secretary of the Treasury



