[ 4830-01- u]

DEPARTMENT OF THE TREASURY

I nternal Revenue Service

26 CFR Part 1

[ TD 8890]
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Definition of G antor

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION:  Final and tenporary regul ations.

SUMVARY: Thi s docunent contains final regulations defining the
termgrantor for purposes of part | of subchapter J, chapter 1 of
the Internal Revenue Code. These regul ations provide necessary
gui dance in determning who is the grantor of a trust in applying
t hose Code sections. These regulations affect trusts and any
person creating or funding a trust.

DATES: Effective Date: These regulations are effective July 5,

2000.
Applicability Dates: For dates of applicability of 81.671-

2(e), see 81.671-2(e)(7).
FOR FURTHER | NFORMATI ON CONTACT: Janes A. Quinn at (202) 622-3060
(not a toll-free nunber).
SUPPLEMENTARY | NFORMATI ON
Backgr ound

On June 5, 1997, the Treasury Departnent and the IRS
publ i shed a notice of proposed rul emaki ng (REG 252487-96) under

section 671 of the Internal Revenue Code (Code) in the Federa
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Regi ster (62 FR 30785). Comments responding to the notice were
recei ved and a public hearing was held on August 27, 1997. After
consideration of the comments, the proposed regul ati ons under
section 671 were re-issued as proposed (64 FR 43323) and tenporary
regul ati ons (64 FR 43267) on August 10, 1999.

The proposed and tenporary regul ations provide a definition
of grantor for purposes of part |I of subchapter J, chapter 1 of
the Code. No comments were received in response to the Notice of
Proposed Rul emaki ng published on August 10, 1999, in the Federal
Regi ster, and no one requested to speak at the public hearing
schedul ed for Novenber 2, 1999. Accordingly, the public hearing
was cancel ed on Cctober 28, 1999 (64 FR 58006). This docunent
finalizes the proposed regul ati ons and renoves the tenporary
regul ati ons.

Speci al Anal yses

It has been determined that this Treasury decision is not a
significant regulatory action as defined in Executive Order 12866.
Therefore, a regulatory assessnent is not required. It also has
been determ ned that section 553(b) of the Adm nistrative
Procedure Act (5 U.S.C. chapter 5) does not apply to these
regul ati ons, and, because the regul ations do not inpose a
collection of information on small entities, the Regul atory
Flexibility Act (5 U . S.C. chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice of proposed rul emaking

precedi ng these regul ations was submtted to the Small Business
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Adm ni stration for comment on the regul ations’ inpact on snal
busi ness.
Drafting Information

The principal author of these regulations is James A Quinn
of the Ofice of the Assistant Chief Counsel (Passthroughs and
Speci al Industries). However, other personnel fromthe IRS and
Treasury Departnent participated in their devel opnent.
Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
Adoption of Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is anended as foll ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended by
renmoving the entry for section 1.671-2T and adding an entry in
nunerical order to read in part as follows:

Authority: 26 U S.C. 7805 * * *
Section 1.671-2 al so issued under 26 U.S.C. 643(a)(7) and
672(f)(6). * * *
81.643(h)-1 [ Arended]

Par. 2. Section 1.643(h)-1 is anended as foll ows:

1. In paragraph (a)(2)(i) the | anguage “81.671-2T(e)(2)" is
renoved, and “81.671-2(e)(2)” is added in its place.

2. In paragraph (b)(1) the | anguage “81.671-2T(e)(2)" is
renoved, and “81.671-2(e)(2)” is added in its place.

3. In paragraph (b)(2) the |Ianguage “81.671-2T(e)” is

renoved, and “81.671-2(e)” is added in its place.
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4. In paragraph (g) Exanple 1 the |anguage “81.671-2T(e)(2)”
I's renoved, and “81.671-2(e)(2)” is added in its place.
Par. 3. Section 1.671-2(e) is revised to read as foll ows:

81.671-2 Applicable principles.

* * % * *

(e)(1) For purposes of part |I of subchapter J, chapter 1 of
the Internal Revenue Code, a grantor includes any person to the
extent such person either creates a trust, or directly or
indirectly makes a gratuitous transfer (w thin the neaning of
paragraph (e)(2) of this section) of property to a trust. For
pur poses of this section, the termproperty includes cash. If a
person creates or funds a trust on behal f of another person, both
persons are treated as grantors of the trust. (See section 6048
for reporting requirenents that apply to grantors of foreign
trusts.) However, a person who creates a trust but nakes no
gratuitous transfers to the trust is not treated as an owner of
any portion of the trust under sections 671 through 677 or 679.
Al so, a person who funds a trust with an anmount that is directly
rei mbursed to such person within a reasonable period of tine and
who nmekes no other transfers to the trust that constitute
gratuitous transfers is not treated as an owner of any portion of
the trust under sections 671 through 677 or 679. See al so
81.672(f)-5(a).

(2)(i) A gratuitous transfer is any transfer other than a

transfer for fair market value. A transfer of property to a trust



5
may be considered a gratuitous transfer w thout regard to whet her
the transfer is treated as a gift for gift tax purposes.

(ii1) For purposes of this paragraph (e), a transfer is for
fair market value only to the extent of the value of property
received fromthe trust, services rendered by the trust, or the
right to use property of the trust. For exanple, rents,
royalties, interest, and conpensation paid to a trust are
transfers for fair market value only to the extent that the
paynments reflect an arnmis length price for the use of the property
of, or for the services rendered by, the trust. For purposes of
this determ nation, an interest in the trust is not property
received fromthe trust. In addition, a person will not be
treated as making a transfer for fair market value nerely because
the transferor recognizes gain on the transaction. See, for
exanpl e, section 684 regarding the recognition of gain on certain
transfers to foreign trusts.

(iii) For purposes of this paragraph (e), a gratuitous
transfer does not include a distribution to a trust with respect
to an interest held by such trust in either a trust described in
par agraph (e)(3) of this section or an entity other than a trust.
For exanple, a distribution to a trust by a corporation with
respect to its stock described in section 301 is not a gratuitous
transfer.

(3) A grantor includes any person who acquires an interest
in atrust froma grantor of the trust if the interest acquired is

an interest in certain investnment trusts described in
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8301. 7701-4(c) of this chapter, liquidating trusts described in
8301. 7701-4(d) of this chapter, or environnental renediation
trusts described in 8301.7701-4(e) of this chapter.

(4) If a gratuitous transfer is nmade by a partnership or
corporation to a trust and is for a business purpose of the
partnership or corporation, the partnership or corporation wll
generally be treated as the grantor of the trust. For exanple, if
a partnership nmakes a gratuitous transfer to a trust in order to
secure a legal obligation of the partnership to a third party
unrel ated to the partnership, the partnership will be treated as
the grantor of the trust. However, if a partnership or a
corporation nmakes a gratuitous transfer to a trust that is not for
a busi ness purpose of the partnership or corporation but is for
t he personal purposes of one or nore of the partners or
sharehol ders, the gratuitous transfer will be treated as a
constructive distribution to such partners or sharehol ders under
federal tax principles and the partners or the shareholders wl|
be treated as the grantors of the trust. For exanple, if a
partnership makes a gratuitous transfer to a trust that is for the
benefit of a child of a partner, the gratuitous transfer wll be
treated as a distribution to the partner under section 731 and a
subsequent gratuitous transfer by the partner to the trust.

(5) If a trust nakes a gratuitous transfer of property to
anot her trust, the grantor of the transferor trust generally wll
be treated as the grantor of the transferee trust. However, if a

person with a general power of appointnent over the transferor
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trust exercises that power in favor of another trust, then such
person will be treated as the grantor of the transferee trust,
even if the grantor of the transferor trust is treated as the
owner of the transferor trust under subpart E of part I,
subchapter J, chapter 1 of the Internal Revenue Code.

(6) The followi ng exanples illustrate the rules of this
par agraph (e). Unless otherwi se indicated, all trusts are
domestic trusts, and all other persons are United States persons.
The exanples are as follows:

Exanple 1. A creates and funds a trust, T, for the benefit
of her children. B subsequently nmakes a gratuitous transfer to T.
Under paragraph (e)(1) of this section, both A and B are grantors
of T.

Exanple 2. A nmakes an investnent in a fixed investnent
ust, T, that is classified as a trust under 8301.7701-4(c)(1) of
Is chapter. Ais a grantor of T. B subsequently acquires A's
tire interest in T. Under paragraph (e)(3) of this section, B

t
t
e
Is a grantor of T with respect to such interest.

r
h
n
s

Exanple 3. A, an attorney, creates a foreign trust, FT, on
behal f of A's client, B, and transfers $100 to FT out of A's
funds. A is reinbursed by B for the $100 transferred to FT. The
trust instrunment states that the trustee has discretion to
distribute the incone or corpus of FT to B and B's children. Both
A and B are treated as grantors of FT under paragraph (e)(1) of
this section. In addition, Bis treated as the owner of the
entire trust under section 677. Because Ais reinbursed for the
$100 transferred to FT on behalf of B, Ais not treated as
transferring any property to FT. Therefore, Ais not an owner of
any portion of FT under sections 671 through 677 regardl ess of
whet her A retained any power over or interest in FT described in
sections 673 through 677. Furthernore, Ais not treated as an
owner of any portion of FT under section 679. Both A and B are
responsi bl e parties for purposes of the requirenents in section
6048.

Exanple 4. A creates and funds a trust, T. A does not
retain any power or interest in T that would cause A to be treated
as an owner of any portion of the trust under sections 671 through
677. B holds an unrestricted power, exercisable solely by B, to
W t hdraw certain anmounts contributed to the trust before the end
of the cal endar year and to vest those amounts in B. B is treated
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as an owner of the portion of T that is subject to the w thdrawal
power under section 678(a)(1l). However, Bis not a grantor of T
under paragraph (e)(1) of this section because B neither created T
nor made a gratuitous transfer to T.

Exanple 5. A transfers cash to a trust, T, through a broker,
I n exchange for units in T. The units in T are not property for
pur poses of determ ni ng whether A has received fair market val ue
under paragraph (e)(2)(ii) of this section. Therefore, A has nade
a gratuitous transfer to T, and, under paragraph (e)(1) of this
section, Ais a grantor of T.

Exanple 6. A borrows cash fromT, a trust. A has not nade
any gratuitous transfers to T. Arnis length interest paynents by
Ato Twll not be treated as gratuitous transfers under paragraph
(e)(2)(ii) of this section. Therefore, under paragraph (e)(1) of
this section, Ais not a grantor of T with respect to the interest
paynment s.

Exanple 7. A, B s brother, creates a trust, T, for B's
benefit and transfers $50,000 to T. The trustee invests the
$50, 000 in stock of Company X. C, B s uncle, purportedly sells
property with a fair market value of $1,000,000 to T in exchange
for the stock when it has appreciated to a fair market val ue of
$100, 000. Under paragraph (e)(2)(ii) of this section, the
$900, 000 excess value is a gratuitous transfer by C  Therefore,
under paragraph (e)(1) of this section, Ais a grantor with
respect to the portion of the trust valued at $100,000, and Cis a
grantor of T with respect to the portion of the trust valued at
$900,000. In addition, A or Cor both will be treated as the
owners of the respective portions of the trust of which each
person is a grantor if A or Cor both retain powers over or
Interests in such portions under sections 673 through 677.

Exanple 8. G creates and funds a trust, T1, for the benefit
of Gs children and grandchildren. After G s death, under
authority granted to the trustees in the trust instrunment, the
trustees of T1 transfer a portion of the assets of Tl to another
trust, T2, and retain a power to revoke T2 and revest the assets
of T2 in Tl. Under paragraphs (e)(1) and (5) of this section, G
Is the grantor of Tl and T2. In addition, because the trustees of
Tl have retained a power to revest the assets of T2 in T1, Tl is
treated as the owner of T2 under section 678(a).

Exanple 9. G creates and funds a trust, T1, for the benefit
of BB Gretains a power to revest the assets of T1 in Gwthin
t he nmeani ng of section 676. Under the trust agreenent, B is given
a general power of appointnent over the assets of Tl. B exercises
t he general power of appointnent with respect to one-half of the
corpus of T1 in favor of a trust, T2, that is for the benefit of
C, B s child. Under paragraph (e)(1) of this section, Gis the
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grantor of T1, and under paragraphs (e)(1) and (5) of this
section, Bis the grantor of T2.

(7) The rules of this section are applicable to any transfer
to a trust, or transfer of an interest in a trust, on or after
August 10, 1999.

81.671- 2T [ Renpved]

Par. 4. Section 1.671-2T is renoved.
81.672(f)-2 [ Arended]

Par. 5. Section 1.672(f)-2 is anmended as fol |l ows:

1. In paragraph (b)(1) the | anguage “81.671-2T(e)(2)" is
renoved, and “81.671-2(e)(2)” is added in its place.

2. In paragraph (d) Exanple 1 the | anguage “81.671-2T(e)” is
renoved, and “81.671-2(e)” is added in its place.
81.672(f)-3 [ Arended]

Par. 6. Section 1.672(f)-3 is anmended as fol |l ows:

1. In paragraph (a)(1l) the | anguage “81.671-2T(e)” is
renoved, and “81.671-2(e)” is added in its place.

2. In paragraph (a)(4) Exanple 2 the | anguage “81.671-2T(e)”
I's renoved, and “81.671-2(e)” is added in its place.

3. In paragraph (b)(1) the Ianguage “81.671-2T(e)(2)" is
renoved, and “81.671-2(e)(2)” is added in its place.

4. In paragraph (b)(1) the | anguage “81.671-2T(e)” is
renoved, and “81.671-2(e)” is added in its place.

5. In paragraph (b)(4) Exanple 1 the |anguage “81.671-2T(e)”

I's renoved, and “81.671-2(e)” is added in its place.
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6. In paragraph (b)(4) Exanple 2 the |anguage “81.671-2T(e)”
I's renoved and “81.671-2(e)” is added in its place.
81.672(f)-4 [ Arended]

Par. 7. Section 1.672(f)-4 is anended as foll ows:

1. In paragraph (c)(1) the | anguage “81.671-2T(e)(2)" is
renoved, and “81.671-2(e)(2)” is added in its place.

2. In paragraph (c)(1) the | anguage “81.671-2T(e)(4)” is
renoved, and “81.671-2(e)(4)” is added in its place.

3. In paragraph (d)(1) the | anguage “81.671-2T(e)(2)(ii)” is
renoved, and “81.671-2(e)(2)(ii)” is added in its place.

4. In paragraph (g) Exanple 4 the | anguage “81.671-2T(e)” is

renoved, and “81.671-2(e)” is added in its place.
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81.672(f)-5 [ Arended]
Par. 8. In 81.672(f)-5, paragraph (a)(1l) is anended by
renmovi ng the | anguage “81.671-2T(e)(2)” and addi ng “81.671-

2(e)(2)” inits place.

Deputy Conm ssioner of Internal Revenue

Appr oved:

Assi stant Secretary of the Treasury



