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AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Notice of proposed rul emaking and notice of public

heari ng.

SUMVARY: Thi s docunent contains proposed regul ati ons under
section 684 of the Internal Revenue Code relating to recognition
of gain on certain transfers to certain foreign trusts and
estates. The proposed regul ations affect United States persons
who transfer property to foreign trusts and estates. This
docunent al so provides notice of a public hearing on these
proposed regul ati ons.

DATES: Witten or electronic comments nust be received by
Novenber 6, 2000. Requests to speak (with outlines of oral
comments to be discussed) at the public hearing schedul ed for
Novenber 8, 2000, nust be submtted by October 18, 2000.
ADDRESSES: Send subm ssions to: CC MSP: RU (REG 108522-00), room
5226, Internal Revenue Service, PO Box 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions may be hand delivered
Monday through Friday between the hours of 8 aam and 5 p.m to:

CC:. MSP: RU (REG 108522-00), Courier’s Desk, Internal Revenue
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Service, 1111 Constitution Avenue, NW, Washington, DC.
Al ternatively, taxpayers may submt comments electronically via
the Internet by selecting the “Tax Regs” option on the I RS Hone
Page, or by submtting coments directly to the IRS Internet site
at: http://www.irs.gov/tax regs/regslist.html. The public
hearing will be held in Room 3313, Internal Revenue Buil di ng,
1111 Constitution Ave., NW, Washi ngton, DC.
FOR FURTHER | NFORMATI ON CONTACT: Concerning the regul ations,
Karen A. Rennie Quarrie at (202) 622-3880; concerning the
subm ssi ons and hearing, Sonya M Cruse at (202) 622-7180 (not
toll-free nunbers).
SUPPLEMENTARY | NFORMATI ON:
Backgr ound

Section 684 of the Internal Revenue Code (Code) was added by
Section 1131(b) of the Taxpayer Relief Act of 1997 (the Act),
Public Law 105-34 (111 Stat. 788)(August 5, 1997). The addition
affects the transfer of property by United States persons to
certain foreign trusts and foreign estates.
1. Prior Law

Prior to the enactnent of section 684, section 1491, with
certain exceptions, inposed a 35-percent excise tax on transfers
of property by a United States person to a foreign trust or
estate. Section 1491 applied to all transfers of appreciated

property whether or not at fair market value and whether or not
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the transfer was nmade with donative intent. The excise tax was
intended to curtail transfers of appreciated property to foreign
trusts, because a foreign trust could di spose of the property and
I nvest the proceeds of the sale outside the United States w thout
incurring any U.S. tax. |If the excise tax applied, the foreign
trust could not increase the basis of the property contributed to
the trust. Under section 1492(3), the U S. transferor could nmake
an el ection under section 1057 to treat a transfer of appreciated
property to a foreign trust as a sale or exchange of such
property and pay an income tax instead of an excise tax on the
gai n.

2. Overvi ew of Changes

Section 1131 of the Act repeal ed sections 1491 through 1494
and section 1057 of the Code and enacted section 684. In so
doi ng, Congress elimnated the excise tax on transfers of
appreci ated property to foreign trusts and foreign estates in
favor of an income tax on transfers of appreciated property to
foreign trusts and foreign estates. Unlike previous |aw,
however, Congress provided explicit regulatory authority to nake
exceptions to the mandatory tax on such transfers. These
regul ati ons explain the application of section 684 and provide
certain exceptions fromits application.

Pursuant to section 684(a) of the Code, any transfer of
property by a U S. person to a foreign trust or estate is treated

as a taxable disposition of the property, except to the extent
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provided in regulations. Such a transfer is treated as a sale or
exchange of the property for its fair market value. The U S
transferor nust inmediately recognize gain equal to the excess of
the property’'s fair market value over its adjusted basis in the
hands of the U. S. transferor.

Pursuant to section 684(b), a U S. person will not be
required to recogni ze gain on the transfer of property to a
foreign trust if the U S. transferor (or other person) is
considered to be the owner of the trust under section 671.

Pursuant to section 684(c), if a donmestic trust becones a
foreign trust, all trust assets are considered to be transferred
to a foreign trust. Thus, appreciated property owned by the
trust will be deened sold on the date that the trust status
changes from donestic to foreign, and gain nust be recogni zed on
t hat date.

Expl anati on of Provisions

81.684-1 Recognition of gain on transfers to certain foreign

trusts and estates

Subj ect to certain exceptions discussed bel ow, the proposed
regul ati ons provide a general rule of immediate recognition of
gain when a U S. person transfers appreciated property to a
foreign trust or estate. This inmmediate gain recognition applies
even if the U S. transferor mght otherw se have been eligible to

defer gain recognition under another provision of the Code.
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Losses are not permtted to be recogni zed under the provision.
Moreover, if nmultiple assets are transferred, the U S. transferor
may not offset | osses in sone property against gains in other
property under the provision.

A U S. person who transfers property to a foreign trust nust
conply with the reporting requirenents set forth in section 6048
of the Code. See Notice 97-34 (1997-1 C B. 422), which provides
gui dance regarding the foreign trust reporting requirenents under
section 6048.

81.684-2 Transfers

The proposed regul ations define the termtransfer broadly to
mean any direct, indirect or constructive transfer. The
determ nation of whether an indirect or constructive transfer has
occurred is made under the rules set forth in proposed regul ation
81.679-3(c) and 81.679-3(d), respectively, published el sewhere in
this issue of the Federal Register.

The proposed regul ations provide that, if a U S person is
considered the owner of any portion of a trust, a transfer of
property fromthat portion of the trust will be considered a
transfer by the U S. person that owns that portion of the trust.
Thus, for exanple, a U S. person cannot avoid the application of
section 684 by first transferring property to a trust which he is
treated as owni ng under the grantor trust rules, then having that

trust transfer the property to a foreign trust that he is not



treated as owni ng.

81.684-3 Exceptions to the general rule of gain recognition

Under the proposed regul ations, certain types of transfers
are excepted fromthe general rule of gain recognition set forth
in 81.684-1. A U S. person who transfers property to a foreign
trust will not be required to recognize gain on the transfer to
t he extent such trust is considered owed by any person. For
exanple, if a U S. person transfers property to a foreign trust
that is treated as having a U S. beneficiary under section 679
and the U S. person is treated as the owner of the trust under
that section, the general rule of gain recognition wll not apply
at that tine. |If, however, the trust subsequently ceases to be
treated as owned by the U S. person, 81.684-2(e) provides that
the U S person will be treated as having transferred the assets
of the trust to a foreign trust imedi ately before the U S
person ceases to be considered the owner of the original trust.
As a result, the U S person wll be subject to the general rule
of gain recognition at that time (unless another exception, such
as the exception for certain transfers on death, applies).

A transfer by a U S. person to a trust which has received a
ruling or determnation letter fromthe I RS recognizing the
trust’s exenpt status under section 501(c)(3) will be exenpt from
the general rule of gain recognition if the trust’s ruling or
determnation |letter has been neither revoked nor nodified.

The proposed regul ations al so provi de an exception for
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transfers by a U S. person to a foreign trust at death if the
property transferred is included in the U S. person’s gross
estate for U S. estate tax purposes and the basis of the property
in the hands of the foreign trust is determ ned under section
1014(a) of the Code. For exanple, if a U S. person previously
transferred property to a foreign trust and was treated as the
owner of the trust under section 679, for purposes of section 684
the cessation of ownership status upon the U S. person’s death is
treated as a deened transfer to the foreign trust by the decedent
I mredi ately before her death. If the person retained sufficient
powers over the trust to cause the trust property to be included
in her gross estate for estate tax purposes and the basis of the
property in the hands of the foreign trust is determ ned under
section 1014(a) of the Code, the general rule of gain recognition
does not apply. However, to the extent the trust property is not
i ncluded in her estate and the foreign trust does not receive a
step-up in basis in the property under section 1014(a), the
exception does not apply.

The proposed regul ati ons al so provide an exception to the
general rule of gain recognition under 81.684-1 if property is
transferred for fair market value to an unrelated foreign trust.
The determ nation of whether a foreign trust is a related foreign
trust is made under the principles set forth in 81.679-1(c)(5).
Thus, for exanple, if a U S. person sells property for fair

mar ket value to an unrelated foreign trust, the general rule of
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section 684 wll not apply. However, if the sale is to a related
foreign trust, imediate gain recognition is required (unless
anot her exception applies), even if another provision of the Code
woul d permt deferral of recognition

Finally, the proposed regul ations provide that the general
rul e does not apply to a distribution to a trust with respect to
an interest held by the trust in a non-trust entity (e.g., a
corporation or partnership), or an interest in certain comrercial
trusts. For exanple, if a foreign trust owns stock of a U S.
corporation and the U S. corporation nmakes a distribution to the
trust that is properly characterized as a dividend wth respect
to the trust’s stock ownership, section 684 does not apply.

81.684-4 Qutbound mgration of donmestic trust

The proposed regul ations provide that if a U S. person
transfers property to a donestic trust and, for any reason, the
donmestic trust becones a foreign trust, the donestic trust wll
be deened to have transferred all of its assets to a foreign
trust. The donestic trust nust immediately recognize gain unless
an exception in 81.684-3 applies at that tine (e.g., the U S
person is living at the tinme of the trust’s change in status and
Is treated as the owner of the trust under section 679). The
domestic trust nust also fulfill the reporting requirenents set
forth in section 6048 of the Code and Notice 97-34.

The proposed regul ations incorporate the relief for

I nadvertent mgrations set forth in 8301.7701-7(d)(2). For
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exanple, if a trust’s status changes from donestic to foreign
because of an inadvertent change in the trustee, the trust wll
avoid the application of the general gain recognition rule if,
wWithin 12 nonths, it nmakes necessary changes to the trustee in
order to remain a donestic trust.

81.684-5 Effective dates

This section of the proposed regul ati ons provides effective
dates with respect to 881.684-1 through 1.684-4. The rules apply
Wi th respect to transfers of property to foreign trusts or
foreign estates nmade after August 7, 2000. The prinmary reason
for this effective date is to i medi ately address taxpayer
concerns with respect to the provision of regulatory exceptions
to the general rule of gain recognition under section 684(a). It
shoul d be noted, however, that the Internal Revenue Service is
not restricted from applying general income tax principles to
transactions prior to the effective dates of the proposed
regul ations to determine, for exanple, that a U S. person has
made a transfer to a foreign trust.

Speci al Anal ysi s

It has been determined that this notice of proposed rule
making is not a significant regulatory action as defined in
Executive Order 12866. Therefore, regul atory assessnment is not
required. It has also been determ ned that section 553(b) of the

Adm ni strative Procedure Act (5 U . S.C chapter 5) does not apply
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to these regul ati ons, and because the regul ati on does not i npose
a collection of information on small entities, the Regul atory
Flexibility Act (5 U. S.C. chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue Code, this notice of
proposed rule making will be submtted to the Chief Counsel for
Advocacy of the Small Business Adm nistration for coment on its
I mpact on smal | businesses.
Comments and Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal
regul ati ons, consideration will be given to any witten coments
(a signed original and eight (8) copies) that are submtted
tinely to the IRS. The IRS and Treasury specifically request
comments on the clarity of the proposed regul ati ons and how t hey
can be nmade easier to understand. Al comments will be avail able
for public inspection and copyi ng.

A public hearing has been schedul ed for Novenber 8, 2000, at
10 a.m in room 3313, Internal Revenue Building, 1111
Constitution Avenue, NW, Wishington, DC. Because of access
restrictions, visitors will not be adm tted beyond the Internal
Revenue Buil ding | obby nore than 15 m nutes before the start of
t he hearing.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.

Persons that wsh to present oral comments at the hearing

must submt witten comments by Novenber 6, 2000, and submit an
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outline of the topics to be discussed and the tine to be devoted
to each topic (signed original and eight (8) copies) by Cctober
18, 2000.

A period of ten (10) mnutes will be allocated to each
person for making conments.

An agenda showi ng the scheduling to the speakers wll be
prepared after the deadline for receiving outlines has passed.
Copi es of the agenda will be available free of charge at the
heari ng.

Drafting Information

The principal author of these regulations is Karen A. Rennie
Quarrie of the Ofice of Associate Chief Counsel (lInternational).
However, other personnel fromthe IRS and Treasury Depart nment
participated in their devel opnent.

Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
fol | ows:

PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by adding entries in nunerical order to read in part as follows:

Authority: 26 U.S.C. 7805 , . .«

Section 1.684-1 also issued under 26 U.S.C. 643(a)(7) and
684(a) .
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Section 1.684-2 al so issued under 26 U. S.C. 643(a)(7) and
684(a) .

Section 1.684-3 also issued under 26 U. S.C. 643(a)(7) and
684(a) .

Section 1.684-4 also issued under 26 U. S.C. 643(a)(7) and
684(a) .

Section 1.684-5 al so issued under 26 U.S.C. 643(a)(7) and
684(a). * * *

Par. 2. Sections 1.684-1, 1.684-2, 1.684-3, 1.684-4 and
1. 684-5 are added under the undesi gnated centerheadi ng
“M scel | aneous” to read as foll ows:

81.684-1 Recognition of gain on transfers to certain foreign

trusts and estates.

(a) ILnmedi ate recognition of gain--(1) ILn general. Any US.

person who transfers property to a foreign trust or foreign
estate shall be required to recognize gain at the tine of the
transfer equal to the excess of the fair market value of the
property transferred over the adjusted basis (for purposes of
determ ni ng gain) of such property in the hands of the U. S.
transferor unl ess an exception applies under the provisions of
81.684-3. The anount of gain recognized is determ ned on an
asset - by- asset basis.

(2) No recognition of loss. Under this section a U S.

person may not recognize |loss on the transfer of an asset to a
foreign trust or foreign estate. A U S. person may not offset
gain realized on the transfer of an appreci ated asset to a

foreign trust or foreign estate by a |loss realized on the
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transfer of a depreciated asset to the foreign trust or foreign

estate.

(b) Definitions. The follow ng definitions apply for
pur poses of this section:

(1) U.S. person. The termU.S. person neans a United States

person as defined in section 7701(a)(30), and includes a
nonresi dent alien individual who el ects under section 6013(g) to
be treated as a resident of the United States.

(2) US. transferor. The termU.S. transferor nmeans any

U. S. person who nmakes a transfer (as defined in 81.684-2) of
property to a foreign trust or foreign estate.

(3) Foreign trust. Section 7701(a)(31)(B) defines foreign

trust.

(4) Foreign estate. Section 7701(a)(31)(A) defines foreign

estate.

(c) Reporting requirenents. A U S. person who transfers

property to a foreign trust or foreign estate nust conply with
the reporting requirenments under section 6048.

(d) Exanples. The followi ng exanples illustrate the rules
of this section. In all exanples, Ais a US. person and FT is a

foreign trust. The exanples are as follows:

Exanple 1. Transfer to foreign trust. A transfers property
that has a fair market value of 1000X to FT. A's adjusted basis
in the property is 400X. FT has no U.S. beneficiary within the
meani ng of 81.679-2, and no person is treated as owni ng any
portion of FT. Under paragraph (a)(1) of this section, A
recogni zes gain at the tinme of the transfer equal to 600X
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Exanple 2. Transfer of multiple properties. A transfers
property Q with a fair market value of 1000X, and property R
with a fair market value of 2000X, to FT. At the tinme of the
transfer, A's adjusted basis in property Qis 700X, and A's
adj usted basis in property Ris 2200X. FT has no U S
beneficiary within the neaning of 81.679-2, and no person is
treated as owning any portion of FET. Under paragraph (a)(1l) of
this section, A recognizes the 300X of gain attributable to
property Q Under paragraph (a)(2) of this section, A does not
recogni ze the 200X of loss attributable to property R, and may
not offset that |oss against the gain attributable to property Q

Exanple 3. Transfer for less than fair market value. A
transfers property that has a fair market value of 1000X to FT in
exchange for 400X of cash. A s adjusted basis in the property is
200X. FET has no U.S. beneficiary within the nmeaning of 81.679-2,
and no person is treated as owning any portion of FT. Under
paragraph (a)(1) of this section, A recognizes gain at the tine
of the transfer equal to 800X

Exanple 4. Exchange of property for private annuity. A
transfers property that has a fair market value of 1000X to FT in
exchange for FT's obligation to pay A 50X per year for the rest
of As life. The obligation has an issue price of 1000X. A's
adj usted basis in the property is 100X. FT has no U.S.
beneficiary within the neaning of 81.679-2, and no person is
treated as owning any portion of FT. A is required to recognize
gain equal to 900X i medi ately upon transfer of the property to
the trust. This result applies even though A m ght otherw se
have been allowed to defer recognition of gain under another
provision of the Internal Revenue Code.

Exanple 5. Transfer of property to related foreign trust in
exchange for qualified obligation. A transfers property that has
a fair market value of 1000X to FT in exchange for FT s
obligation to nake paynents to A during the next four years. FT
Is related to A as defined in 81.679-1(c)(5). The obligation,
whi ch has an issue price of 1000X, is treated as a qualified
obligation wthin the nmeaning of 81.679-4(d), and no person is
treated as owning any portion of FT. A s adjusted basis in the
property is 100X. A is required to recognize gain equal to 900X
I mredi ately upon transfer of the property to the trust. This
result applies even though A m ght otherw se have been allowed to
defer recognition of gain under another provision of the |Internal
Revenue Code. Section 1.684-3(d) provides rules relating to
transfers for fair market value to unrelated foreign trusts.

81.684-2 Transfers.
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(a) In general. A transfer neans a direct, indirect, or

constructive transfer.

(b) Indirect transfers--(1) In general. Section 1.679-3(c)
shall apply to determine if a transfer to a foreign trust or
foreign estate, by any person, is treated as an indirect transfer
by a U S. person to the foreign trust or foreign estate.

(2) Exanples. The followi ng exanples illustrate the rules
of this paragraph (b). 1In all exanples, Ais a US. citizen, FET
Is a foreign trust, and I is A's uncle, who is a nonresident
alien. The exanples are as follows:

Exanple 1. Principal purpose of tax avoidance. A creates
and funds FT for the benefit of A's cousin, who is a nonresident
alien. FT has no U S. beneficiary within the neaning of 81.679-
2, and no person is treated as owning any portion of FET. In
2004, A decides to transfer additional property with a fair
mar ket val ue of 1000X and an adj usted basis of 600X to FT.
Pursuant to a plan with a principal purpose of avoiding the
application of section 684, A transfers the property tol. L
subsequently transfers the property to FET. Under paragraph (b)
of this section and 81.679-3(c), Ais treated as having
transferred the property to FT.

Exanple 2. U.S. person unable to denonstrate that
Internediary acted independently. A creates and funds FT for the

benefit of A's cousin, who is a nonresident alien. FT has no
U.S. beneficiary within the neaning of 81.679-2, and no person is
treated as owning any portion of FT. On July 1, 2004, A
transfers property with a fair market value of 1000X and an

adj usted basis of 300X to |, a foreign person. On January 1,
2007, at a tinme when the fair market value of the property is
1100X, | transfers the property to FT. A is unable to
denonstrate to the satisfaction of the Conm ssioner, under
81.679-3(c)(2)(ii), that I acted independently of A in making the
transfer to FET. Under this paragraph (b) and 81.679-3(c), Ais
treated as having transferred the property to FT. Under this
paragraph (b) and 81.679-3(c)(3), | is treated as an agent of A,

and the transfer is deened to have been nmade on January 1, 2007.
Under 81.684-1(a), A recognizes gain equal to 800X on that date.
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(c) Constructive transfers. Section 1.679-3(d) shall apply

to determine if a transfer to a foreign trust or foreign estate
IS treated as a constructive transfer by a U S. person to the
foreign trust or foreign estate.

(d) Transfers by certain trusts--(1) In general. If any

portion of a trust is treated as owned by a U S. person, a
transfer of property fromthat portion of the trust to a foreign
trust is treated as a transfer fromthe owner of that portion to
the foreign trust.

(2) Exanples. The follow ng exanples illustrate the rules
of this paragraph (d). 1In all exanples, Ais a US. person, DI
Is a donestic trust, and FT is a foreign trust. The exanples are
as foll ows:

Exanple 1. Transfer by a donmestic trust. On January 1
2001, A transfers property which has a fair market value of 1000X
and an adjusted basis of 200X to DI. A retains the power to
revoke DI. On January 1, 2003, DT transfers property which has a
fair market value of 500X and an adjusted basis of 100X to FT.

At the tinme of the transfer, FT has no U. S beneficiary as
defined in 81.679-2 and no person is treated as owni ng any
portion of FT. A is treated as having transferred the property
to FT and is required to recognize gain of 400X, under 81.684-1,
at the time of the transfer by DT to FT.

Exanple 2. Transfer by a foreign trust. On January 1,
2001, A transfers property which has a fair market value of 1000X
and an adjusted basis of 200X to FT1. At the tine of the
transfer, FT1 has a U S. beneficiary as defined in 81.679-2 and A
Is treated as the owner of FT1 under section 679. On January 1,
2003, FT1 transfers property which has a fair market val ue of
500X and an adjusted basis of 100X to FT2. At the tine of the
transfer, FET2 has no U S. beneficiary as defined in 81.679-2 and
no person is treated as owning any portion of FT2. A is treated
as having transferred the property to FT2 and is required to
recogni ze gain of 400X, under 81.684-1, at the tine of the
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transfer by FT1 to FT2.

(e) Transfers when foreign trust no |onger treated as owned

by a US. person--(1) In general. |If any portion of a foreign

trust is treated as owned by a U S. person under subpart E of
part | of subchapter J, chapter 1 of the Internal Revenue Code,
and such portion ceases to be treated as owned by that person
under such subpart, the U S. person shall be treated as having
transferred, immediately before the trust is no |onger treated as
owned by that U S. person, the assets of such portion to a
foreign trust.

(2) Exanples. The follow ng exanples illustrate the rules
of this paragraph (e). 1In all exanples, Ais a US. citizen and
FT is a foreign trust. The exanples are as follows:

Exanple 1. Loss of U S. beneficiary. (i) On January 1,
2001, A transfers property, which has a fair market val ue of
1000X and an adjusted basis of 400X, to FT. At the tinme of the
transfer, FT has a U S. beneficiary within the nmeaning of 81.679-
2, and Ais treated as owni ng FT under section 679. Under

81.684-3(a), 81.684-1 does not cause A to recognize gain at the
time of the transfer.

(iit) On July 1, 2003, FT ceases to have a U.S. beneficiary
Wi thin the neaning of 81.679-2, and as of that date neither A nor
any other person is treated as owning any portion of FT. On that
date, the fair market value of the property is 1200X, and its
adj usted basis equals 350X. Under paragraph (e)(1) of this
section, Ais treated as having transferred the property to FET on
July 1, 2003, and nust recogni ze 850X of gain at that tinme under
81. 684- 1.

Exanple 2. Death of grantor. (i) The initial facts are the
sanme as in paragraph (i) of Exanple 1.

(i) On July 1, 2003, A dies, and as of that date no other
person is treated as the owner of FT. On that date, the fair
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mar ket val ue of the property is 1200X, and its adjusted basis
equal s 350X. Under paragraph (e)(1) of this section, Ais
treated as having transferred the property to FT i medi ately
before his death, and generally is required to recogni ze 850X of
gain at that tinme under 81.684-1. However, an exception may apply
under 81.684-3(c).

Exanple 3. Release of a power. (i) On January 1, 2001, A
transfers property that has a fair market value of 500X and an
adj usted basis of 200X to FT. At the tinme of the transfer, FT
does not have a U S. beneficiary wthin the neaning of 81.679-2.
However, A retains the power to revoke the trust. A is treated
as the owner of the trust under section 676 and, therefore, under
81.684-3(a), Ais not required to recognize gain under 81.684-1
at the tinme of the transfer.

(ii) On January 1, 2007, A releases the power to revoke the
trust and, as of that date, neither A nor any other person is
treated as owning any portion of FT. On that date, the fair
mar ket val ue of the property is 900X, and its adjusted basis is
200X.  Under paragraph (e)(1) of this section, Ais treated as
having transferred the property to FT on January 1, 2007, and
must recogni ze 700X of gain at that tine.

(f) Transfers to entities owned by a foreign trust. Section

1.679-3(f) provides rules that apply with respect to transfers of
property by a U S. person to an entity in which a foreign trust

hol ds an ownership interest.

81.684-3 Exceptions to general rule of gain recognition.

(a) Transfers to grantor trusts. The general rule of gain

recogni tion under 81.684-1 shall not apply to any transfer of
property by a U S. person to a foreign trust to the extent that
any person is treated as the owner of the trust under section
671. Section 1.684-2(e) provides rules regarding a subsequent
change in the status of the trust.

(b) Transfers to charitable trusts. The general rule of
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gain recognition under 81.684-1 shall not apply to any transfer
of property to a foreign trust that has received a ruling or
determnation letter, which has been neither revoked nor
nodi fied, fromthe Internal Revenue Service recognizing the
trust’s exenpt status under section 501(c)(3).

(c) Certain transfers at death. The general rule of gain

recogni tion under 81.684-1 shall not apply to any transfer of
property by reason of death of the U S. transferor if such
property is included in the gross estate of the U S. transferor
for Federal estate tax purposes and the basis of the property in
the hands of the foreign trust is determ ned under section
1014(a) .

(d) Transfers for fair market value to unrelated trusts.

The general rule of gain recognition under 81.684-1 shall not
apply to any transfer of property for fair market value to a
foreign trust that is not a related foreign trust as defined in
81.679-1(c)(5). Section 81.671-2(e)(2)(ii) defines fair market
val ue.

(e) Certain distributions to trusts. For purposes of this

section, a transfer does not include a distribution to a trust
With respect to an interest held by such trust in an entity other
than a trust or an interest in certain investnent trusts
described in 8301.7701-4(c) of this chapter, liquidating trusts
described in 8301.7701-4(d) of this chapter, or environnental

remedi ation trusts described in 8301.7701-4(e) of this chapter.
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(f) Exanples. The follow ng exanples illustrate the rules
of this section. In all exanples, Ais a US. citizen and FT is
a foreign trust. The exanples are as foll ows:

Exanple 1. Transfer to owner trust. 1In 2001, A transfers
property which has a fair market value of 1000X and an adjusted
basis equal to 400X to FT. At the time of the transfer, FT has a
U.S. beneficiary within the neaning of 81.679-2, and Ais treated
as owni ng FT under section 679. Under paragraph (a) of this
section, 81.684-1 does not cause A to recognize gain at the tine
of the transfer. See 81.684-2(e) for rules that may require Ato
recogni ze gain if the trust is no |longer owned by A

Exanple 2. Property included in U S. transferor’'s estate at
death. (i) The initial facts are the sane as Exanple 1

(ii) Adies on July 1, 2004. The fair nmarket value at A's
death of all property transferred to FT by A is 1500X. The basis
in the property is 400X. A retained the power to revoke FT,
thus, the value of all property owned by FT at A's death is
includible in A's gross estate for U S. estate tax purposes.
Pursuant to paragraph (c) of this section, Ais not required to
recogni ze gain under 81.684-1 to the extent the property is
included in A's gross estate and the basis of the property in the
hands of the foreign trust is determ ned under section 1014(a).

Exanple 3. Property not included in U. S. transferor’s
estate at death. (i) The initial facts are the sane as Exanple 1.

(ii) Adies on July 1, 2004. The fair nmarket value at A's
death of all property transferred to FT by A is 1500X. The basis
In the property is 400X. A retained no power over FT and the
val ue of the property transferred to FT is not required to be
included in A's gross estate. Under 81.684-2(e)(1), Ais treated
as having transferred the property to FT i medi ately before his
deat h, and nust recogni ze 1100X of gain at that tine under
81. 684- 1.

Exanple 4. Transfer of property for fair market value to an
unrelated foreign trust. A sells a house with a fair market
val ue of 1000X to FT in exchange for a 30-year note issued by FT.
Ais not related to FT as defined in 81.679-1(c)(5). The note
has an issue price of 1000X. FT is not treated as owned by any
person. Pursuant to paragraph (d) of this section, Ais not
required to recogni ze gain under 81.684-1

81.684-4 CQutbound migrations of donestic trusts.
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(a) In general. If a US. person transfers property to a
donmestic trust, and such trust becones a foreign trust, the trust
shall be treated for purposes of this section as having
transferred all of its assets to a foreign trust and the trust is
required to recogni ze gain on the transfer under 81.684-1(a).
The trust nust also conply with the rules of section 6048.

(b) Date of transfer. The transfer described in this

section shall be deemed to occur inmmediately before, but on the
same date that, the trust neets the definition of a foreign trust
set forth in section 7701(a)(31)(B).

(c) lnadvertent migrations. |In the event of an inadvertent

m gration, as defined in 8301.7701(d)(2) of this chapter, a trust
may avoid the application of this section by conplying wth the
procedures set forth in 8301.7701-7(d)(2) of this chapter.

(d) Exanples. The follow ng exanples illustrate the rules

of this section. 1In all exanples, Ais a US citizen, Bis a

US citizen, Cis a nonresident alien, Tis a trust. The
exanples are as foll ows:

Exanple 1. Mgqgration of donestic trust with U S
beneficiaries. A transfers property which has a fair market
val ue of 1000X and an adjusted basis equal to 400X to T, a
donmestic trust, for the benefit of A's children who are al so
United States citizens. B is the trustee of T. On January 1,
2001, while Ais still alive, B resigns as trustee and C becones
successor trustee under the terns of the trust. Pursuant to
8301. 7701-7(d) of this chapter, T becones a foreign trust. T has
U S. beneficiaries wwthin the nmeaning of 81.679-2 and A is,
therefore, treated as owning FT under section 679. Pursuant to
81.684-3(a), neither Anor Tis required to recognize gain at the
time of the mgration. Section 1.684-2(e) provides rules that
may require A to recognize gain upon a subsequent change in the
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status of the trust.

Exanple 2. Mgqgration of donestic trust with no U.S.
beneficiaries. A transfers property which has a fair market
val ue of 1000X and an adjusted basis equal to 400X to T, a
donmestic trust for the benefit of A's nother who is not a citizen
or resident of the United States. B is the trustee of T. On

January 1, 2001, while Ais still alive, B resigns as trustee and
C becones successor trustee under the terns of the trust.

Pursuant to 8301.7701-7(d) of this chapter, T becones a foreign
trust, FT. FT has no U S. beneficiaries within the neani ng of
81.679-2 and no person is treated as owning any portion of FT. T
I's required to recogni ze gain of 600X on January 1, 2001.

Par agraph (c) of this section provides rules with respect to an

I nadvertent migration of a donmestic trust.



81.684-5 FEffective date.

(a) Sections 1.684-1 through 1.684-4 apply to transfers of
property to foreign trusts and foreign estates after August 7,

2000.

David A. Mader
Acting Deputy Comm ssioner of |Internal Revenue



